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12.  Pbokibsosy  Notb. 

13.  Salb. 

14.  Thabbvbb  ov  Pbofbbty. 
1^.  Ybbbal  Covtbaotb. 

hutdit  IiAw-oustox. 

1.  Gbitbbally. 

^.  AsoFnov. 

8.  Afviuatiov  ov  Sob  (Illatau). 

4.  ApFonmcBVT  ov  Dafghtbb. 

5.  Abbax,  Law  est — 

6.  Dishbbibov. 

7.  Endowkbktb. 

8.  Family,  Mabagbxbht  ov— 

9.  IXKOBAL  CVBTOMB. 

10.  Ikpastibility. 

11.  iHHBBITAirOB  ABD  SUOOBBBIOV. 

12.  Hahombdavb. 
18.  Mabsiagb. 

14.  Migbatdtg  Fakilibs. 

16.  PBnfOGBiriTVBB. 

16.  Tbttbteb,  Svoobbbiok  to— 

17.  XJBOBBTAnr  Cubtoh. 

UINDU  IjAW— DEBTS. 
HTETDU  IiAW— ENDOWMENT. 

1.  Cbbatiov  ov  Ehdowmbbt. 

2.  Pboof  ov  Ebdowkbnt. 

8.  Kob-fbbvobxabob  of  Sbbtiobb. 

4u  DbALIBG   WITH*  AHD   MaBAGBUBVT    0V>    Ek- 
DOWKBHT. 

6.  SucoEBBiov  nr  Makagbxbvt. 

6.  DiBiasBAL  OF  Hakagbb  of  Ekdowkbitt. 

7.  Tbab^bfbb  of  Right  of  Wobbhip. 
6.  Aubbatzov  ov  Evdowbd  Fbopbbty. 


DWEUiING- 


HINDU  IiAW-FAMILT 
HOUSE. 

HINDU  LAW— GIFT. 

1.  Bbquisitbb  fob  Gift. 

2.  Giftb  Mobtib  causa. 

8.  FowBB  to  hakb  ajstd  aoobft  Gifts. 

4.  Conbtbvotiob  of  Gifts— by  Will  ob  Bbbd. 

6.  Beyooation  of  Gifts. 

HINDU  LAW-GUABDIAN. 

1.  Bight  of  Guabdiakship. 

2.  FOWBBS  OF  GUABDIAirS. 

HINDU  IiAW— INHEBITANCE. 

1.  AUTHOBITIBS  ON  LaW  OF  InHBBITAKCB. 

2.  Law  GK>TBBimrG  pabtioulab  Gabbs. 
8.  Spboial  Laws — 

(a)  CooBG. 

h)  Eakaba. 

ie\  Ctttohi  Mbicobb. 

(a)  Jahtb. 

h)  Sadhs. 

If)  Sttkulsifi  Bbahmiks. 

4    MiGBATIBG  FAMIUBB. 
6.  MODIFIOATIOK  OF  LaW. 

6.  Gbbbbal  Bttlbb  as  to  Svoobbbiok. 

7.  Gbnbbal  Hbibb— 

(a)  Bakphttb. 

h)  Gbktilbb  asb  Ooghaxbb. 

{o)  Sahobadaxab. 

(d)  Sapikdab. 

8.  Sfboial  Hbibb— 


(a)  Malbb— Apoptbd  Son. 

Affilutbd  Son  (Illatam). 

Bbothbb'b  Daughtbb's  Son. 

Bbothbb's  Sob's  Daughtbb'b 
Son. 

Cousin. 

Daughtbb'b  Son. 

Fathbb. 

Fathbb'b  Bbothbb's  Daugh- 
tbb'b Son. 

Fathbb's  Sibtbb's  Son. 

Gbanpbonb,  &o.  {See  Daugh 
tbb's  Son.) 

Half-blood  Bblatiybb. 

Husband. 

Nbphbw. 

Sbpabatbd  Sons  ob  Bbothbbs 

AND  BBUNION. 

Sibtbb's  Daughtbb'b  Son. 
Sibtbb's  Son. 
Unolb. 
(h)  Fbmalbb — Qbnbbal  Bulbs. 

Bbothbb's    Son's    Daugh- 


Daughtbb-in-law. 
Gband-daughtbb. 

MOTHBB. 

NiBOB. 

SiBTBB. 

Stbphothbb,  &0, 
Widow. 

9.  ChiiiDBbn  by  diffbbbnt  Wiybb. 
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HINDU     IiAW— raHEBITANOSi^ooiifo*. 

nued, 

10.  iLLBOirncATi  Childbbv. 

11.  IKFABTIBLB  FBOPBBTY. 

12.  Joint  Pbopbbty  Axm  Sitbtiyobship. 

13.  OoovpAHOT  Rights. 

14.  BBLiaiOUS     PBB80K8      (ASOBTIOSj       OVUVB, 
MOHITNTB). 

16.  BlYBSTINa  OP,  EXOLUSION  VBOX,  Aim  FOB- 
PBITTTBB  OP,  InHBBITABCB-^ 

(a)  Obnbbai;  Casbs. 
Addiction  to  Viob. 
Blikdnbsb. 

Bbapkbas  and  Duxbnub. 
Inooktiitbhob. 
I  Insanity. 
I  Lbpbost. 
I  Mabbiagb. 
^tj  Outoabts. 
\j)  RBP178AL  TO  Adopt. 
(k)  Unchastity. 

HUNDU  LAW— JOtETF  FAMTIiY. 

1.  Pbbsxticption   and  Onits   op   Pboov  ab  to 

Joint  Family — 

(a)  Gbnbbally. 

ib)  Eyidbnob  op  Jointnbbs. 

(c)  Eyidbnob  op  Sbpabation. 

2.  Natvbb  op  and  Intbbbst  in  Pbopbbty— 

(a)  Anobstbal  Pbopbbty. 
{h)  AoQUXEBD  Pbopbbty. 

5.  Natubb  op  Joint  Fakily  and  Position  op 
Managbb. 

Dbbts  and  Joint  Fahily  Businbsb. 
Powbbs  op  Alibnation  by  Mbmbbbs— 

Managbb. 

Fathbb. 

Otheb  Mbxbbbs. 
Salb  op  Joint  Family  Pbopbbty  in  Ezbov- 
tion,  and  Bights  op  Pubohasbbs. 

HINDU  liAW— MAINTENANCE. 

1.  Natttbb  op  Bight. 

2.  FoBM  OP  Allowanob  and  Caloxtlation  op 

Amount. 

8.  AbBBABS  op  MAINTBNANCfB. 

4.  Eppbot  op  Dbath  op  Bbcipibnt. 

6.  Bight  to  Maintbnancb— 

(a)  Dattghtbb. 

lb)  Obandmothbb. 

ie)  Gbandson. 

id)  Illbgitimatb  Ghildbbn. 

(e)  MOTHBB. 

^  Mothbb-in-law.  * 

(})  Slayb. 

(h)  Son. 

(i)  Son's  Widow, 

O)  Stbpmothbb. 

(*)  Widow. 

(0  WiPB. 

HINDU  IiAW— MABBIAGR 

1.  Inpant  Mabbiagb,  Thboby  op— 

2.  Bight  to  giyb  xv  Mabbiagb,  and  Conbbnt. 
8.  Bbtbothai^ 


4. 
5. 


6. 


HINDU  I.AW— MABBIAaB-0OBei#M«r. 

4.  Cbbbmonibb. 

6.  Validity  ob  pthbbwibb  op  Mabbiagbb. 

6.  Lbgitimacy  op  Childbbn. 

7.  Bbstbaint   on,  ob  Dissoltttion  op,  Mab* 

BIAGB. 

HINDU  ULW— PABTITION. 

1.  Bbquibubs  pob  Pabtition. 

2.  Pbopbbty  liablb  to  Pabtition. 

8.  Pabtition  op  Pobtion  op  Pbopbbty. 
4.  Bight  to  Pabtition— 

Gbnbbally. 

DAtTGHTBB. 

Gbandmothbb. 
(d)  Gbandson. 
Ib)  Minob. 

^iPUBOHABBB  PBOM  WiDOW. 

Son. 
(A)  Son-in-law  op  Lunatio. 
[%)  Widow. 

(f)  WiPB. 

6.  Shabbs  ok  Pabtition— 

(a)  Gbnbbal  Modb  op  Diyuion. 
hS  Adoptbd  Son. 

(c)  Daughtbb. 

(d)  Gbandmothbb. 

{&)  Membbb  aoquibing  pbbsh  Pbopbbty. 

Cf)  MOTHBB. 

Q/)  Widow.  « 

(A)  WiPB. 

6.  Bight  to  aooovht  on  Pabtiziok. 

7.  Eppbot  op  Pabtition. 

8.  Agbbbmbnts   not  to   Pabtition   and   Bb« 

STBAINT  ON  PABTITION. 

HINDU      ULW— PBBSUMPTION      OP 
DEATH. 

HINDU  IftAW— BEVEBSIONEBa 

1.  POWBBS      OP     BBYBBSIONBBS    TO     BBSTBAIK 

WaSTB  and  SBT  ASn)B  AUBNATIOHS  — 

(a)  Who  may  Sub. 

(b)  Whbn  thby  may  Sub,  and  how. 

2.  Bight  to  Possbssion. 

8.  BBLINQUIBHMBNT      BY    WiDOW     TO     BBYBB* 
SI0NBB8. 

4.  Abbangbmbnts  bbtwbbn  Widow  and  Bb- 
ybbsionbbb. 

6.  CONYBYANCB    BY  WiDOW    WITH    BbYBBSIGN* 

bb's  Gonsbnt. 
HINDU  ULW— STBIDHAN. 

1.  Dbsobiption    and    Dbyolution  op  Stbi- 

DHAN. 

2.  GiPT  OP  Stbidhan. 

8.  Eppbot  op  Unchastity. 

4.  POWBB  TO  DISPOSB  OP  StBIDKAN. 

HINDU  IjAW— USURY. 
HINDU  IiAW— WIDOW, 

1.  Intbbbst  in  Estatb  op  Husband— 

(a)  By  Inhbbitanob. 

(b)  By  Dbbd,  Gipt,  ob  Will. 
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HINDU  LAW— WIDOW— co»/mwrf. 

2.  PowBB  OT  Widow— 

(a)  POWXB  TO  COMPBOmSB. 
(5)  PoWBB    OF     DiBPOBITIOH     OB    ALIBKA- 
XIOV. 

3.  Dbobbbs  AOAnrsT  Widow  as  BBFBBBSKTnr& 

THB  EbTATB,  OB  PBBflOHAIJiT. 
4u  DlB<21TALIFI0ATIOirB— 

(a)  Bb-mabbiaob. 

(b)  Ubohastitt. 

HINDU  LAW— WHJU 

1.  PoWBB  07  DlBFOBinoy— 

(a)  Obhbballt. 

(b)  DiSHBBISOV. 

2.  NOBrOUFATITB  WlI2ll. 

8.  TBSTAXBirTABT  DoOITKBirTS. 

4.  AtTBSTATIOV  AlfD  PBOOT  OB  WlLI0. 
6.  Ck)VBTBU0TIOH  OB  WiLLS — 

(a)  Qbvbbal  Rvibs. 

(b)  SpBCIAL  CaBBB  OB  COHSTBITCTION— 

DiBBCTIOK    AS    TO    ElfJOTMBVT    BB- 

TWBBV  Widow  abd  Sons. 
WoBDB  '<Shabb  aub  Ssabb  alikb," 

"Malik." 
Bbnevioial  Ibtbbbbt  ik  Svbplfb. 
OmsBiOK  OB  Bbfitbal  to  Adopt. 
BoiTBLB    Adoptiob    avd    Pbbboba 

DBBiaNATA. 

Bequbst  to  Idol. 

Bbqubbt  fob  Pbbvobmakcb  of  Cb- 

BBHOmSB. 

Bbqubbt     fob     Chabitablb    Pub- 
poses. 
Vbbtbd   ahd    CoimnrGBNT    Iktbb- 

BBTS. 
AcCUMULATIOir. 

Pbrpbtuitibb,     Tbusts,    and    Bb- 

QUESTS  TO  a  Class. 
Rbhotbnbbs. 
Bbqubbt  BxcLUDiKa  Lboal  Coubsb 

of  Ibhbbitahob. 
UsB  of  wobdb  "Putba   poutbadi 

KBAXB." 

Hindn  widow. 

Hindu  vendor  or  pnrcIiBser. 

Hindu  WiUb  Act. 

HOIilDAY. 

HoroBOope. 

Hoi{dtal,  Bequest  to— 

HOUSE-BBEAKING. 

House  trespass. 

HUNDL 

1.  Law  applicablb  to— 

2.  Ehdobbbmbnt. 

3.  Pbbsbktatiov. 

4.  Notice  of  Dibhoboub. 
6.  Liability  on— 

6.  Ibtbbbbt  on— 


WJTSmi—eoHtinued. 

7.  Pbopbbty  IB    Huimi  akd  FosasD   Hub- 

DIS. 

8.  JOKHia  HUKDt. 

HUBT. 

1.  CAU8IV6  HUBT. 

2.  Obibyous  Hubt. 
HU8BAJID  AND  WIS*E. 

Huts. 

Idiotcy. 
IdoL 

Illegal  agreement. 
ILLEGAL  CB88. 
rLLEQAL  GRATIFICATION. 
ILLBGITIUACY. 
megitimate  children. 
Illegitimate  son. 
Illicit  sale  of  liquor. 
Illustrations  to  sections  of  Acts. 
Immoveable  property. 
Impartibility. 
Impartible  estate. 
Impotence. 
Imprisonment.. 
IMFBOVEMENTS. 
INAM  COMMISSIONER. 
INAMDAR. 

Income,  Hindu  widow's  right  to — 
Income,  Purchase  of  property  out  of — 
Income  tax. 

INCOME  TAX  ACT,  1800. 
Income  Tax  Acts  (IX  and  XXIII  of  1869). 
Incompetence. 
Incorporeal  hereditament. 
Incumbrance,  Notice  of — 
Incumbrances. 
Indemnity  bond. 

Indemnity  note  given  to  railway  company  by  con- 
signee of  goods. 

INDIAN  COUNCILS  ACT. 

Indictment. 

INDIGK)  CONCERN. 

Indigo  estate. 

INDIGO  FACTORY. 

INFANTICIDB. 

Infant. 

Infant  marriages. 

INFORMATIOKT  OF  COMMISSION  OF 
OFFENCE. 
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Infringement  of  right 

Inheritance. 

rBTJUNCTIOKT. 

1.  UkdxB  GiTIL  PROCSDinEUi   CODXS. 

2.  Spboial  Casbs— 

(a)  Alixkation  by  Widow. 

(6)  BrBAOH  07  AOBEBMEVT. 
ie)  COLLBOTION  07  RbKTS. 

id)  DiG^iira  Well. 
ie)  EXBOUTIOH  07  Dbcbbb. 
€/)  IkTBVSIOK  upon  077ICB. 
Uf)  NniBAVOB. 

(A)  Obbtbttotiok  to  Rights  07  Propbbtt 
— (Light  and  Aibt—Watbh— Right 
07  way). 

{%)  PiTBiio    Ottioxbs   with     Statutoby 

POWBBS. 

{j)  Tbadb  Mabk. 

8.  DiSOBBDIBBOB  07  OBDBB  70B  InJUVCTIOV. 
Injury. 

INKKEEFEB  AND  GUEST. 
Inquiry  into  cause  of  death. 
IN8AKITY. 

nrsoiiVENCY. 

1.  Casbs  uirnBB  Act  XXVIII  07  1865. 

2.  CLAncB  07  Attaohikg  Cbbditobs  and  07- 

7I0IAL  ASBIGNBB. 

3.  SALBS  70B  AbBBABS  07  RbKT. 

4.  Right  07  077icial  Assignbb  in  Sttits. 

6.  FBOPBBTY    A0QT7IBBD    A7TBB    YbSTIITG    Ob- 
DBB. 

6.  Obdbb  and  Disposition. 

7.  Voluntaby  Gontbyanobs. 

8.  Insolybnt  Dbbtobs  vndbb  Ciyil  Pboob- 

d1tbb  godb. 

Insolvency  jurifldiction.  Power  to  invest  Gourt  with — 
rBTSOIiVEMT  ACT  (9  Oeo.  IV.,  c  78,  a.  86). 

rersoLVENT  act  (u  &  12  vict,  c.  21). 

8.     6. 

B.  a 

B.     7. 

"•^ 8.  a 

8.    9. 

^ 8.18. 

8.19. 

8..26. 

8.29. 

8.82. 

'  8. 86. 

8.40. 

8.42. 

8.40. 

^8.47. 

-8.49. 

■  8. 60. 

• 8.  51. 


HTSOLVEMT  ACT  (11&  12  Vict.,  c.  21)- 

eofUinued. 

8.59. 

8.60. 

8.  62. 

88.  72,  78. 

8. 78. 

— — ^— — —  8.  86. 

INSPECTION  OF  DOCXTMENTS. 

Instalments. 

INSUBANCE. 

1.  Li7B  Insitbanox. 

2.  Mabinb  Insitbakob. 

Intention  of  joint  or  several  ownership. 

Intention  of  parties,  as  evidenced  hy  their  acts. 

Intention  to  evade  stamp  laws. 

Intention  to  get  innocent  person  punished. 

INTEREST. 

1.  MlSOBLIiAVBOirS  Gasbs— 

Aooofnts. 

Abbbabb  07  Rbnt. 

AWABD. 

Bill  o7  Exchange. 
Bond. 

GOHPOUNB   InTBBBST.. 
GOSTS. 

Debt  ob  Lawsuit  pubohasbb. 
Dbbtob  and  Gbbditob. 
qoods  sold. 

QoVEBNIfBNT  PBOMISSOBY  NoTBS. 

Insolybncy  Pboobbdings. 

MeSNB  PB07IT8. 
MOBTGAGB. 

Payment  into  Goubt. 
Pbinoipal  and  Agent. 
Pboeits  07  BtrSINBSS. 
Pbottcs  07  Watan. 
Reeund  07  Excess  Paykbnts. 
Unliquidated  Dajcagbs. 
2.  Gases  ttndbb  Act  XXXII  07  1839. 
8.  Omission  to  stipulate  eob,  ob  stipulated 
time  has  bxpibed— 
Suits. 
Decbebs. 

GoNTBAOTS  (Bonds,  &c.). 
4.  Stipulations  amounting  to  Penalties  ob 
othebwise. 

INTEBLOCUTOBY  OBDEB. 
INTEBPIiEADEB  SUIT. 
INTEBFBETEB. 

Interrogatories. 

Intervener.  • 

Intestacy.  \ 

INTOXICATION.  j 

Invitation  to  feast  Non-attendance  after  accepting —  ' 

Ironical  publication.  1 

Irregularity. 
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Imnnawiai  papers. 

Island  fomied  in  navigable  river. 

IS8T7ES. 

1.  FBAlOiret  AND  SBTTUNa  I881TBS. 

2.  Fbxsk  OB  Additional  Isbubb. 
8.  IsBUBS  nr  BsHT  Suits. 

4,  Etidbhob  on  SBTTLBMBNT  OB  ISSUBS. 
6.  IBSUBS  nr  Spbcial  Suits. 

6.  OiassioN  TO  bbttlb  Ibsubs. 

7.  DbOIBION  ON  IB8UB8. 

Isiemrari  tenures. 

jAannL 

Jailor. 

Jain  law. 

Jalkar. 

JamalMuidi. 

Jamabandi  papers.  - 

Jama-wasil-baki  papers. 

Joinder. 

JOINDEB  OF  CAUSER  OF  ACTION. 

JOINDEB  OF  CHARGES. 

Joint  ancestral  business. 

Joint  contractors,  Suit  against — 

Joint  debtor. 

Joint  decree. 

Joint  decree-holders. 

Joint  family. 

Joint  lamUy  property. 

Joint  property. 

joint  tenancy. 

Joint  tenants  for  life. 

JUDOB. 

1.  Affoinxbnt  op  Judgb. 

2.  Duty  op  Judqb. 

5.  POWBB. 

4.  QuAimoATiONB  and  Disqualifications. 

JUDGE  OF  HIGH  COURT. 

JUDGE   OF  THE   SUPREME  COURTS 
USr  INDIA. 

Judges,  Diiference  of  opinion  between — 

JUDGMENT. 

1.  Civil  Casbs— 
(a)  What  akountb  to — 

b)  Languaob  ov — 

FoBM  and  CoNTBNTB  07  JUDOMBNT. 
JUD0MBNT  GOVBSNINa  OTHBB  CASBB. 

(e)  Constbuotion  op  Judqxbnt. 
Bight  to  Copibbop— 

2.  Cbihinal  Cabbb. 
JUDGMENT  or  REM. 

Judicial  act. 

JUDICIAL    COMMISSIONER,   POWER 
OF— 


JUDICIAL    COMMISSIOITER,    ASSAM, 
JURISDICTION   OF— 

Judicial  Ck>mmi8sioner,  Punjab,  Circular  Orders  passed 
by- 

JUDICIAL  NOTICE. 

Judicial  officer,  Charge  by,  for  executing  commission. 

Judicial  officers.  Transfer  of — 

JUDICIAL  OFFICERS,  LIABILITY  OF— 

Judicial  proceeding. 

Judicial  separation. 

JUDICIAL      SUPERINTENDENT      OF 
RAILWAYS. 

''JUJMANI   RIGHT." 

JURISDICTION. 

1.  QUBSTION  op  JUBIBDIOnON— 

(a\  Obnbballt. 

(hS  Whbn  it  mat  bb  baisbd. 

ie)  Wbon^  Exbbcisb  op  Jubisdiction. 

(cQ  CONSBNT  op  PaBTIBS    AND    WaIYBB  OP 

Jubisdiction. 

2.  Caubbb  op  Jubisdiction — 

(a)  DWBLLINC^  OB  RbSIDBNCB. 

(h)  CABBTnra  on  Bubinbbs  ob  Wobxino 

pob  Gain. 
(c)  Causb  op  Action — 

Gbnbbal  Cabbs. 

Balancb  op  Account,  Suit  pob— 

Bond. 

Bbbach  op  Contbact. 

COKFBOiaSB. 
FOBBIGN  JUDGMBNT. 

Fraud. 

Lboaot. 

Lost  Pbofebty. 

Malicious  Pbosbcution. 

misbbpbbsbntation. 

monby  had  and  bbcbitbd. 

Kbootiablb  Instbuubnts. 

Pabtnbbship. 

Pbincipal  and  Aobnt. 

Bbgistbation. 

Rblbasb. 

Bbpbbsbntatitb  op  Dbcbasbd  Fbb- 

BON. 

3.  Suits  pob  Land — 

(a)  Qbnbbal  Cabbb— 

AWABD. 

Claiic  to  Attachbd  Pbopbbty. 

fobbclosubb. 

Injunction. 

LiBN. 

Pabtition. 

Rbdbhption. 

Rbnt. 

Sfbcipio  Pbbpobxancb. 

TiTLB-DEBDB. 

Tbustb. 
(6)  Pbopbbty  in  dippbbbnt  Distsicts. 

4.  Adxibalty  Jubisdiction. 

5.  Matrimonial  Jurisdiction. 

6.  Tbstambntaby  and  Intestate  Jubisdictiov. 
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JUBISDIOTION  OP  CIVIL  COURT. 

1.  ABI78B,  DBTAHATIOK,  AKD  SLANDIB. 

2.  Castb. 

8.  Ck)UBT  OP  Wam>8. 
4.  DlTTIBS  OP  CB88B8. 

6.  Ehdowmbst,  Makagbb  op— 

6.  FbBS  ABD  Ck>LIBOTIOirS  AT  Shbikbb. 

7.  Fbbbibs. 

8.  FibHBBT  BlChHTS. 

9.  HiT.  

10.  MAGISTBATB'SOBDIBSjIinBBnnuarOIWITB^ 

11.  MABBIAasfl. 

12.  MuiriOIPAL  BODIBS. 
18.  Ofpiobs,  HIGHT  TO— 
14.  Pabtbbbshif. 

16.  Pevaltibb. 

16.  POLITIOAI^  OpPIOIBS. 

17.  POTTAHB. 

18.  Pbivact,  ImrASioK  op— 

19.  PiTBLio  Ways,  Obstbuotioh  op— 

20.  Bbgistbatiob  op  Tbbttbbs. 

21.  Bbbt  Aia>  RBTBi<nTB  Suits,  Bombay,  Mad« 

BAS,  AND  NOBTH-WbSTBBB  PbOTIKOBS. 

22.  Bbybbub. 

23.  Bbybbitb  Cottbts— 
Gbhbbally. 
Pabtition. 

e)  Obdbbs  op  Rbvjuiub  Coubts. 

24.  Saxtaps. 

26.  Sbbyiobs,  Pbbpobhakob  op— 

26.  SOOIBTIBB. 

27.  SOTBBBIGK  PbIBOIS. 

28.  SUBYBY  AWABBS. 

29.  Tbbspass. 

JURISDICTION  OF  CBnOir  AX.  COURT. 

1.  Gbkbbal  Jubisdictiob. 

2.  Stjbopbab  Bbitish  Subjbcts. 

8.  Oppbkobs  cokkittbd  obly  fabily  nr  oni 
Distbict — 
(a)  Gbbbbaxlt. 

ib)  Abbtkbbt  op  Wagibg  Wab. 
{p)  Adui^bbatiov. 
{di  CBnoBAL  Bbbaoh  op  Covtbaot. 

(e)  Dacoity. 

(f)  Emigbabts^  BBOBUimrG  undbb  palbb 

pbbtbncbs. 


JURISDICTION  OF  CRIMINAIi  COURT 

^-oouUnued. 

(ff)  EscAPB  PBOM  Custody. 

h)     MUBDBB. 

u)    Bbcbttibg  Stolbb  Pbopbbty. 
(J)  Thbpt. 
4.  Oppbbcbs  cokiottbd  dubibg  Joubhby. 
JURISDICTION  OP  REVENUE  COURT. 

1.  Bombay  Rbguultiobb  and  Acts. 

2.  Madbas  Bbgulations  abd  Acts 

8.  N.-W.  Pbotibobs  Bbnt  abd  Bbvebub  Oases. 

JURY. 

1.  Civil  Casbs. 

2.  JUBY    UBDBB    HiGH    COTJBT    CbIMIBAL  PbO- 

CBDUBB. 

8.  JUBY  IB  Sbssiobs  Casbs. 

4.  JUBY  UNDBB  NUISANCB  SBCTIONS  OP  CbIMI- 
BAL  PBOOBDUBB  CODB. 

Jiutertii. 

Justice  of  the  Peace. 

Jastices,  Suit  against — 

EABUIiIAT. 

1.  FOBM  OP  Eabuliat. 

2.  In  bbspbct  op  what  Suit  libs. 
8.  Bight  to  Sub. 

4.  Bbquisitb  Pbbliminabibs  to  Suit. 
6.  Pboop  bbcbssaby  in  Suit. 
6.  Dbcbbb  pob  Kabuliat. 

Karanavan. 

Kaznam,  Office  of — 

Kaxi,  Appointment  of — 

Kboja  Mahomedans. 

KHOTI  TENURE. 

KIDNAPPINa 

Kbazanchi. 

Kinship,  Proximity  of— 

Kistbandi. 

Knowledge. 
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CORRIGENDA. 


Col.  1678. — Line  16  from  top,  after  "Fsaitd"  innri  "PiBADnra  ovB's  OWK  fbaud  *'. 

Col.  1717.— X«#/  line,  in  reference,  before  «  B.  L.  B.»»  interi  "  9  ". 

Col.  1766.^Caee  246,  in  rtferenee,  /or  <<  4  B.  L.'*  read  "*  4  B.  Ii.  B.*' 

Col.  2181.— .^<  end  ofeaee  203,  insert  "Laxbhmakappa  o.  Bamata  .  .  12  Bom*,  864  ". 

Col. 2559.— Jfftflow  Une  15  from  top,  <tfter  <*18  W.  B^  860'*  add  «Ii.  B.,  I.  A.,  Sup. 

Vol,  47". 
Col.  2676.— Gum  20,  in  name  of  ease,  for  **  Shitda  "  read  "  Shitdab  ". 
Col.  2577.— (%im  26,  in  name  of  eaee,  for  **  Bbabad  "  read  '<.Pba8AD  ". 
Col.  2578.— Com  28,  in  referenee  omit  <*Bep.'* 
Col.  2602.— Com  6,laetUne,  after  "  QooHO"  ineert «'«." 
CoLi  2674.— Cbi0  S,  in  name  of  eaee,  for  "  Gulabbai  "  read  "  Oulabhai  ". 
Col.  2741.— Cow  29,  in  referenee,  for  **4  O.  Ii.  B^  468"  read  «4  C.  L.  B.,  868". 
Col.  2744— Gsfftf  42,  in  name  ofeaee,  for  "  Dkhiva"  read  DvKHnrA". 

Col.  2889.— CiM9  18,  in  referenee  to  eeeond  eaee,  for**l.  L.  B.,  84,  note  "  read  «I.  L.  B.,  6 
BonL,  84,  note  "• 

Col.  2871.— Ziim  21,  after  **  Sinoh  "  ineert  <*  v." 
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A  DIGEST 


THE  HIGH  COURT  REPORTS, 

1862-1886, 


AHD  OF 


THE  PRIVY  COUNCIL  REPORTS  OF  APPEALS  FROM  INDIA, 

1836-1886. 


'BASEMENT. 

See  Casbs  wdbb  LnciTATiOH  Act,  1877, 
8,26(1871,  8.  27). 

See  OwTSB  Pbobaitdi— Easbkbitf. 

[L  I..  iU  11  Calo,  5a 

a  C.  Ii«  B^  666 

21  W.  B^  140 

16W.B^88 

See  Casbs  inn>BB  PsBSOBiPrioir. 
See  BiOBn:  op  Svrr— Ovstomabt  Biohts. 
[I.Ii.R^6AlL,407 
See  Bight  ow  Suit — OBSTBUonoir    to 
PuBLio  Highway. 

[LL.B^1AU^667 

See  Casbs  undbb  Usbb. 
EABEMEJSrrS  ACT  (V  of  188a)»  Bs.  eO,  6L 

iSte  Wastb  Lakd  .    I.Ii.B.,8All,e9 

BOCIiESIASTICAIi  TRUST. 

Right  of  offloiatixig  priest  to 

ehnrcb  proi>erty. — Et^ht  of  permaneni  i$umm' 
heni, — ^A  person  temporanly  officiating  as  priest  has 
no  right  or  title  to  the  property  of  the  church  in  which 
he  officiates.  The  permanent  incumbent,  and  that 
portion  of  the  community  which  remains  attached  to 
his  ministrations,  might  perhaps  claim  the  restora- 
tion of  a  portion  of  l£e  property  shared  by  trustees. 
Fbsvahdbb  9.  Fbbnanpbz 

[aind.  Jiir.»  0. 8.,  12 

EDUCATION,  BXPHETSES  OF— 

See  HiKDU   Law— Jonra    Fakilt— Na- 

TUBB  OI,  AHD  IkTBKBST  IK,  PBOPBBTT— 
AOQUIBBD  PbOPBBTT. 

[LI>.R^lMad^26 

6  Bom.,  A.  C  64 

21fl^ad^66 

L  L.  B.,  6  BonL,  226 

I.  L.  R.,  4  Mad.,  380 

II 


BJECTMENT,  BECRIEB  FOR— 

See  Casbs  undbb  Bbhgal  Bbkt  Act,  1869, 
B.  52. 

See  Salb  bob  Abbbabs  of  Bbkt— Bights 

AKD  LiABILITIBS  OB  PUBOHASBBS. 

[LIi.R^4Calo.,620 

EJECTHENT  OF   MORTOAOEE'S    TE- 
EANT  B7  MORTGAOOR. 

See  Mbsitb  Pbobits — Bight  to  and  Li- 
ability BOB    .    L  L.  B.,  1  AU.,  448 

EJECTHEETF  ON  EXPIRY  OF  LEA8E. 

See  Casbs  ukdbb  Lakdlobd  avd  Tbhabt 
— Sjbotkbvt. 

EJECTMENT,  BIOHT  OF— 

See  Bight  op  Oocupanot— Tbaitspbb  ov 
Bight  .        •    L  L.  B.*  8  Calo.,  774 

See  Sbbyiob  Tbvvbb. 

[LI..B^4Calo^67 

EJECTMENT,  8UIT  FOBr— 

See  AOQUIBBCBVOB       .    7  B.  I>.  Bh  162 
[10  B.  Ii.  B^  Ap.,  6 

See  Casbs  uvdbb  Bbhgal  Bbht  Act,  1869, 
B.  62. 

See  Dbolabatobt  Dbobbb,  Suit  vob— 
Dbolabatioh  op  Titlb. 

[LI«.B^lMad^40 

See  Dbobbb— FoBX  op  Dbobbb— Possbs- 

siOH       •        .    L  Ii.  B.,  7  Calo.,  414 

See  Casbs  vhdbb  Lahdlobd   ahd  Tbh« 

AHT — EjBGTHBHT. 

See  Casbs    uhdbb    Ohi»  Pbobahdi- 
Ejbotkbht. 

See  Onus  Pbobahdi— Liicitatioh   ahd 

ADVBBSB  POSSBSSIOH. 

[I.  Ii.  B^  6  Bom.,  608 
3e 
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(    1667    ) 


DIGEST  OF  CASES. 


(    1668    ) 


jsSJECnOSNT,  SUIT  VOB^-eoiUimued. 

See   Pabtibs— Pastibs    to   Sitits— Co- 

BHABBB8.        .  I.  Ij.  R^  4  Calc,  961 

See  Small  Caitbb    Coubt,   Pbbsibbnct 

«  TOWITB — JUBIBDIOTIOB — ^RbOOYBBY    OV' 

ImOTBABIia  Pbopbbtt. 

[LL.B^6B(mL,286 
I.  L.  R.,  10  Bomu,  80 

Title,  Proof  ot—Neceui^  for 


plainiiff  to  prove  superior  Htle, — In  a  suit  for  eject- 
ment the  plaintiff  must  make  out  a  title  superior  to 
that  of  the  defendant  before  he  can  obtain  a  decree. 
MoHBBH  Ohundbb  Lahooby  o.  Svmbhoo  Chuvdbb 
Roy  Chowdhby        •        •        •       2  Hay»  808 

S.  — ^— — — — —  Keoeentyforplaif^ 
tiff  io  prove  superior  title. — In  a  case  of  eiect- 
ment  (even  though  the  dispute  be  merely  as  to  which 
of  the  two  parties  the  land  belongs)  the  plaintiff 
must  succeed  by  the  strength  of  his  title  only,  and 
not  by  the  weakness  of  the  defence.  Sutto  Subn 
Ghobal  v.  Dhovb  Kbibtbo  Biboab  •  1 W.  B^  68 
.  Chuitdbb  Hobib  Chowbhbaib  v.  Raj  Eibhobb 
Shaha     ....        6W:R.9a46 

See     Bhoobub     Mohub     Hvbdlb    «.    Rabh 
BbhabbbPal  .  15W.R.,84 

Sham  Nabaib  «.  Coubt  ob  Wabdb 

[aOW.R^187 


a- 


-  NeodsHtv for  plain- 


tiff to  prove  superior  title^—U  is  essential  that 
a  daimaat,  seeking  to  oust  a  party  in  possession 
of  an  estate,  should  establish  his  own  ri^t  to  the 
estate,  and  not  rely  upon  the  failure  of  the  title  im- 
peached. A  decree  of  the  Sudder  Court  held  that, 
although  the  title  set  up  by  the  plaintiff  was  wholly 
bad,  yet  that  a  party  defendant  with  whom  the  plain- 
tiff had,  by  a  deed  of  compromise,  agreed  to  divide 
the  estate,  had  shown  his  title,  anid  on  that  giound 
decreed  possession  against  the  other  defendant.  Such 
decree  reversed  by  the  Privy  Council  on  appeal,  as  the 
effect  of  the  decree  would  be  (1)  to  defeat  the  de- 
fendant's possessory  title  without  giving  him  an  op- 
portunity of  contesting  the  title  of  the  party  by 
whom  he  is  turned  out  of  possession,  and  (2)  as 
it  was  a  violation  of  legal  prindples  whi<^  protect 
possession  and  of  the  substaatial  principles  of  justice 
which  regelate  the  joinder  of  parties  and  union  of 
titles  to  sue  in  one  suit.  Jowala  Bttkbh  v.  Dhabvm 
Singh       ...       10  Moore's  L  A^  611 


4. ' jProof  €f  mU  of 

vendor  where  plaintiff  is  a  purcktuer, — In  a  suit 
for  ejectment,  strict  proof  of  titie  must  be  adduced  by 
a  plaintiff.  It  is  not  suflKdent  for  him  to  prove  that 
the  deed  under  which  he  claims  was  duly  executed ; 
he  jnust  be  put  to  proof  of  the  title  of  his  vendor. 
Kalbb  Pbbbhad  Moixba  «.  Itoha  Moybb 

[MW.R^887 

TiBBY  V,  Ebuto  Mosuv  Bobb.    Hobbbdbo  v. 
Akbab  Aid  •       I«.  R.,  1  I.  A«,  76 

Suit  for  posses- 


sion of  chur  land. — Onus  prohandi, — Where  a  party 
seeks  to  turn  out  another  in  possession  of  chur  laod 


BJBCTMENT,  SUIT  FOR.— TiUe^  Proof  of 

— continued, 

which  the  plaintiff  claims  as  a  part  of  a  mehal  pur- 
diased  by  hun  from  Qogremment,  the  suit  is  in  the 
nature  of  an  ejectment  suit,  and  the  plaintiff  must 
recover  upon  the  strength  of  his  own  titie,  and  not 
on  the  w^kness  of  that  of  his  adversary.  It  is  im- 
material in  such  a  case  to  consider  whether  or  not 
the  hind  is  the  property  of  the  defendant ;  because 
unless  it  is  proved  to  be  the  property  of  the  plaintiff, 
the  latter  is  not  entitied  to  turn  out  the  former. 
Shobbomoybb  v.  Watson  &  Co. 

[aow.!R.,p.o.,2ii 

affirming  decision  of  Hi^  Court  in  Watbov    & 
Co.  fi.  Seobbokoybb    .  0  W.  R.,  269 

8. Present  right  to  poBBession. 

— Suit  by  reversioner  against  noidowf&r  possession, 
— ^A  plaintiff  who  has  not  a  present  right  to  posses- 
sion cannot  sue  to  eject.  Where  therefore  plaintiffs, 
divided  members  of  the  family  of  defendant's  hus- 
band, sued  the  defendant,  a  widow,  for  possession  of 
property  which  she  had  received  hx>m  her  husband 
on  the  ground  that  she  was  improperly  alienating  it» 
— Held  that  the  Court  could  not  g^nint  the  rdief 
asked  for.    BABaABAiYA  v.  Baxabhadba  Razxt 

[2MacU886 

Bamab  Axxal  v.  Subbab  Anvati  aUas  Subba- 

XAXAYAV  Abbati  2  Mad.,  880 

Right  to  poBsesBion.— f  tiki« 


7. 

usortgagee, — Want  of  possession. — Sufficient  posses- 
sion to  maintain  suit, — In  order  that  a  Hindu  mort- 
gagee may  successfully  maintain  an  action  of  eject- 
ment against  third  persons  wrongfnlly  in  possession  of 
the  mortgaged  property,  it  is  not  necessaiy  that  such 
mortgagee  shoiUd  have  been  put  in  possession  by  his 
mortgagor.  He  can  bring  his  action  based  upon  the 
title  of  his  mortgagor,  if  the  mortgagor  had  a  good 
title  to  the  land,  and  was  in  possession  of  it  within 
twelve  years  before  the  suit  was  brought.  Kbibvaji 
Nabazab  9.  Qobibd  Bkabxab       .    0  Bomu,  275 

Right  to  sue  to  set  aside  sale 


in  execution  of  decree. — Bight  to  sue  for  eject- 
ment.— Title,  St^ficieneg  of. — £i  a  suit  to  recover 
possession  of  land  acquired  by  plaintiff's  vendor  by 
purchase  at  an  auction-sale  of  the  rights  and  interests 
of  one  S.,  where  defendant  claimed  under  a  deed 
ol  sale  from  the  same  S.,  and  the  lower  Appellate 
Court  found  that  plaintiff  had  been  in  possession,  and 
had  been  forcibly  ejected  by  the  defendant, — Meld 
that  defendant's  only  titie  was  the  right  to  sue  to  set 
aside  the  sale  in  execution  under  which  plaintiff  held 
possession,  and  that  tins  titie  did  not  avail  him  to  eject 
plaintiff  without  a  decree  first  obtained.  Bvbgbhbb 
Dhub  Dosb  v.  Bhugwak  Dobb     .    24  W.  R.,  117 


9. 


Failure  to  prove  title.— Po«- 


session  by  defendants  under  void  decree. —  V.  mort- 
gaged to  the  pkintiff  his  house  and  certain  undivided 
land  in  which  H.  and  others,  Hindu  coparceners,  had 
a  share.  R.  bought  the  interest  of  S,  in  the  land  at 
a  Court  sale  and  let  it  to  f.  and  V.,  who,  failing  to 
pay  rent,  were  sued  by  R.,  who  got  a  decree  for  pKw- 
session.  This  decree  was  transferred  for  execution 
to  tiic  Collector,  who  sold  the  kwd  and  ratcably 
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EJECTMENT,    SUIT    FOB.~-Faili]re    to 
prove  title — continued, 

distribated  the  proceeds,  except  to  V,,  who  declined 
to  take  the  amount  tendered  as  his  share.  In  a  suit 
against  F.  and  the  purchasers  under  B.*9  decree  to 
recoTer  his  mortgage-debt  by  a  sale  of  the  property 
mortgaged  to  him,  the  proceedings  of  the  Collector 
were  hdd  to  be  without  jurisdiction,  and  the  plain- 
tiff was  entitled  to  ignore  them,  and  assert  his  claim 
under  the  mortgage.  Seld  that  the  defendants  being 
in  actual  possession — albeit  through  a  sale  under  a 
void  decree — could  tiot  be  otisted  in  the  present  suit, 
and  were  entitled  to  say  that  the  plaintiff  had  not 
proved  his  title  to  sell  tiie  specific  lands  mortgaged. 
Nasayah  Nagabkab  v.  ViTHir  Jakhojt 

[I.  L.  B^  8  Bom.,  68e 


10. 


Bight  to  eject  mortgagee  of 


ryot  with  right  of  oooapaney.— The  sons  of  a 
zomindar,  whose  zemindari  e^te  is  held  on  mortgage 
by  a  third  party,  are  not  justified  in  ousting  the 
mortgagee  of  a  ryot  having  a  right  of  occupan^. 
Khoshalee  «.  BvuBBT  .        .    8  Agra,  79 


U. 


Demand     of    possessioiL— 

Proeeedingt  under  Criminal  Proeedure  Code,  e.  630, 
— Proceedings  in  a  Criminal  Court,  under  section 
580  of  the  Code  of  Criminal  Procedure,  are  not  a 
sufficient  demand  of  possession  for  the  purpose  of 
msintaiimig  im  ejectment  suit.  Bam  BoTTOir 
MuNDiTL  «.  Nbxbo  KauiT  Dabbbb 

[L  Ii.  B^  4  Calc^  388 


la 


Fraudulent  transfer  of  pro- 
perty.— Defendami  not  in  po*$e98ion, — In  a  suit  for 
posseasion  by  parties  claiming  as  mortgagors  against 
two  sets  of  defendants,  (1>  the  representatives  of  the 
original  mortgagees ;  ana  (2)  certun  persons  iprho  were 
alleged  to  have  effected  in  collusion  with  the  first 
defendants  a  fraudulent  transfer  of  the  property 
from  thor  hands  in  another  name, — Meld,  with 
reference  to  the  nature  of  the  suit,  which  was  one 
in  the  nature  of  ejectment,  and  which  was  ^ound  to  be 
barred  agunst  the  second  defendants,  that  no  decree 
could  rightly  be  given  against  the  first  defendants, 
though  they  might  have  been  guilty  of  breach  of  trust 
against  the  plaintiff  and  be  liable  in  a  suit  properly 
framed  for  tiie  purpose,  as  they  were  in  no  sense  in 
posseasioii.  Aubbka  Bboum  v,  Doosdanah  Eha- 
Him 10W.B^44 


la- 


-  Mortgage. — Sedemption,  Decree 


for, — If  a  suit  is  brought  in  ejectment,  and  the  de- 
fendant proves  that  he  holdii  a  mortgage,  a  decree 
for  redemption  cannot  be  made  without  his  consent. 
Chaitdu  «.  EoxBi  L  Ii.  B^  9  Mad^  199 


14. 


Misatatement  of  area  of 


land. — Preciee  definition  hy  other  description, — In 
a  suit  for  ^ectment  a  mere  misstatement  of  the  area 
of  the  land  sought  to  be  recovered,  ought  not  to  be 
r^azded  as  an^hing  more  than  a  "false  demonstra- 
tion." If  the  space  is  precisely  defined  by  other 
description,  the  statement  of  its  measurement  in 
square  yards  may  be  treated  as  surplusage,  and  of 
no  consequence.  ViBJiTAirDAs  Madhatdab  v,  Ma- 
homed Ali  Khait  L  Ii.  B.,  5  Bom.,  208 

II 


EJECTMENT,  SUIT  l^OU-^continued. 

15. Obligation  of  plaintiff  to 

accept  compensation.— The  Court  will  not  oblige 
the  plaintiff  in  a  suit  in  the  nature  of  an  action  bf 
ejectment  to  accept  compensation.  Sosabji  Nas- 
SABTANJI  DUNBAS  V.  JUSTIOBS  OV  THE  PeACB  TOS 

CiTT  OP  BoMBAT  12  Bom.,  250 

•  Intervener.— -/*«i«a.  Power  of 


la 

Jndgt  to  try. — Where,  in  a  suit  brought  by  a  xemin- 
dar  to  eject  a  ryot,  a  person  intervenes  claiming  to 
be  a  mortgagee  of  a  portion  of  the  ryot's  tenure,  the 
Judge  is  competent  to  try  the  mortgagee's  right  to  . 
oppose  the  ejectment.  Gofaul  v.  Ram  Suboo? 
Lall        ....        1  Agra,  Bev.,  51 

-  IQeotment  for  non-perform- 


17.  ■' 

ance  of  services. — Rate  of  rent  where  serttice  is 
commuted. — Where  a  plaintiff  sues  for  the  ejectment 
of  the  defendant  on  the. ground  that  the  latter  has 
failed  to  render  certain  stipulated  service,  and  the 
defence  is  that  the  defendant  offered  a  money  ^y- 
ment  in  lieu  of  service,  as  he  had  the  option  of  doing, 
the  Court,  in  deciding  against  the  pLuntiff,  is  not 
bound  to  take  evidence  as  to  the  rate  of  rent  to  which 
the  service  ought  to  be  commuted.  Baundvb  Na- 
sAiv  V.  Kalla  MB8800  Koos     .    18  W.  B.,  940 

EMBAISTKHXINTS. 

L Addition  to  existing  embank- 
ment.— Notification,  Publication  of. — Sen^.  Act 
II  of  1882  {Bengal  Embankment  Act),  ss.  6,  76, 
el.  (5),  and  80.— The  words  *'  shall  add  to  any  exist- 
ing embankment''  in  clause  {b),  section  76  of  Bengal 
Act  II  of  1882,  are  not  intended  to  mean  any  repair 
of  an  existing  embankment,  even  if  the  effect  of  such 
repair  be  to  make  the  embankment  higher  or  broader, 
but  only  means  an  extension  in  the  length  of.  an 
existing  embanktiient.  The  notification  referred  to 
in  section  6  of  the  Act  must  be  published  in  the 
manner  provided  by  section  80,  and  it  is  not  suffici- 
ent for  such  notification  merely  t6  be  published  in 
the  Calcutta  Gazette,  Govbbdhan  Sikha  v. 
QuBBir-£iD?BBs8    .        .    L  L.  B^  11  Calc,  570 

Maintenance    of   embank- 


ment—Pr«srip«©e  right.— Liability  for  damage 
done  by  escape  of  water. — Where  a  dei^endant  shows 
a  prescriptive  right  to  maintain  a  bund^  and  uses  all 
reasonable  and  proper  precautions  for  its  safety,  he 
cannot  be  made  liable  for  damage  caused  by  the 
escape  or  overflow  of  water  on  to  tiie  land^  of  others 
and  the  consequent  injury  of  the  crops  thereon,  if 
the  escape  or  overflow  be  caused  by  the  act  of  Qod, 
or  vis  major.  Bam  Lall  SnraH  v.  Lill  Dhabt 
MuBioK  .  .  •  L  L.  B^  8  CalCy  778 
See  Madbab  Railway  Cokpant  v.  Zbmih- 

DAB  OV  CABYBTZHAaABAM 

[14B.  Ii.  B.,a09:  Ih  B^  1 1.  A«,  8M 


^  _  IwundaHon. — JEm- 

bankments. — Liability  to  repair.—Beng.  Act  VI  of 
1878.— Begs.  U,  VIII,  and  XXXTII  of  1798.— 
Beg.  VI  of  1806.— Beg.  XI  of  1829.— Act  XXXU 
€f  18&5. — In  a  suit  for  damages  caused  by  the  over- 
flow of  a  river  through  an  embankment  on  the  defen- 
dant's land,  it  appeared  that  the  defendants  held 
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TBTffB  A  "NXMENTS.— Bffalntenanoe   of   em- 
bankment— ooutimied. 

under  »  kabuliat  from  Government,  which  provided 
that  the  zemindar  shonld  not  object  to  pay  rent  on 
the  foore  of  drought  or  inundation;  that  he  should 
hear  all  losses  incurred  on  that  account;  and  also 
that  he  should  do  embankment  work  at  the  proper 
timcj,  and  should  be  liable  for  loss  from  negligence. 
It  did  not  appear  whether  the  embankment  was 
in  existence  when  the  lotbuliat  was  granted.  It  was 
proved  that  the  defendants  received  an  annual  sum 
from  Government  as  a  contribution  to  the  repairs 
of  embankments,  but  such  payment  was  not  pro- 
vided for  in  the  kabuliat,  and  no  evidence  was  given 
as  to  the  terms  of  the  agpreement  under  which 
it  was  paid.  Held  that  there  was  no  common  law 
liability  to  repair  ;impo0ed  on  the  defendants;  that 
it  not  having  been  proved  that  the  embankment  in 
question  was  in  existence  at  the  date  of  the  kabuliat, 
tile  defendants  were  not  liable  ratiane  tenurta,  and 
that  if  the  sum  paid  by  Government  was  in  consider- 
ation of  the  defendants'  maintaining  the  embank- 
ment in  question,  and  if  the  terms  of  the  ag^reement 
under  which  it  was  paid  showed  that  it  vras  intended 
to  impose  the  obligation  to  repair  for  the  public  be- 
nefit, the  defendants  would  ie  liable.  Relations 
and  Acts  relating  to  embankments  in  Bengal  con- 
ridered.  Nutfbb  CninrDBB  Bku  ttq  «.  Jotbhdbo 
MoHinEr  Tago&b 

[X  L.  R,  7  Oalo,  506 :  8  C.  L.  B^  653 

TirM"RT.1i!M  li!IU'l»fl^  BIGHT  TO — 

See  Salb  ik  ExBOunoir  ovDbobbb— Pirs- 

OHABBBB,  BieHT  OV— EhBLBMBHTS. 

[LIi.B^2B(»n«,670 

maaBATioN  of  nativb  IiAboub- 

BB8. 

See  JuBiSBionoK  ov  GsnaKAft  Ck>iTBT — 

OfTBVOBS  OOKMITTBD  OVLT  PABTLIC  IK 
OHX  DiSTBIOT— SkIOBANTS,  &0, 

[4Mad^Ap.»4 
XSNCBOAOHMBNT. 

See  Laitslobd  Ain>  TfosrAxr^—AixmaTiov 

ToTBinrBB      •    IB.Ii.B^  A.  C^21 

[22  W.  B^  246 

LL.B^iaCalo^820 

See  JjAXDUOiOi  ASD  Tbnakt — OBuaATioy 

OF  Tbnakt  to  kbbp  Hoij)nra  distinct. 

[9C.I..B^847 

See  Right  ow  Suit— BiriLDiva,  Suit  to 

BB8TBAIH  .  •  22  W.  B^  78 

EKDOBSSMENT. 

See   ByIDBNOB— ClYIL    CASBfr— Ehdobsb- 
HBiTT        •        •  8B.I«.B^  Ap^l25 

-  Assigimient  and  re-trajisfer  hy— 
See  Staicp  Am,  1869,  ss.  84  akd  41. 

[I.I..B^8Calo«847 


TSSTDOBBEMUNT^-wnUimied. 

Forged— 

See    Huimi— Pbopbbtt     nr     Huhm— 
Fobobd  Huitdi. 

[7  a  L.  B«  276,  280.  note 

on  deed  of  sale. 

See  BB&iSTBATioir  Act,  1877,  8. 17. 

[LIj.B.,2Bom.,547 


to  allow  third  person  to  sue. 


See  Pbokibsobt  Notb— Cokbidbbation'. 
.    [8aL.B.,O.C.,18a 

3BNDOB8BM1BNTS,  I1O88  OF  ITEQOCI- 
ABILIT7  OF  NOTE  BY  BEnSTQ  CO- 
VW3LED  WITH— 

See  OoTBBKiuiirT  Fbomissobt  Notb, 

[ldKL.B«869 

liSNDOWMEIffT. 

See  Qabbs  ubdbb  Act  XX  ov  1868. 

See  Oabbs  uirsBB  Hnmu  Law— Bmtkiw- 

KBHT. 

See  Casbs  uimBB  Mahokbdav  Law— Bh- 

DOWKBVT. 

See  Onus  Pbobandi— Tbust,  BBYOCATiav 
ov—     .        •    10KIi.B^F:C.,18 


1. Beligious  endowment— C^'otZ 

Procedure  Code,  1877,  e,  5^9.— Section  589  of  the 
Civil  Ftocedure  Code,  1877,  does  not  apply  to  the 
case  of  an  endowment  for  purposes  religions  as  well 
as  charitable.    Kabuppa  «.  Abuxuoa 

[LI..B^5Had^88a 

2.  -— — — — ^— —  Smt  for  manage- 
metU  of  reliffioue  endowmeiU. — Might  of  eiUt. — Ad 
XX  of  1863,  e.  IS.—ParHet.-^uriedieiion  of  Sigh 
Court, — ^The  plaintiils,  describing  themselves  as  &e 
Calcntta  Tsiro  Fantee  Annngo  Ponch  Brethren,  in 
whom  (as  th^  alleged)  was  vested  the  management 
and  control  of  the  temples,  endowments,  and  worship 
of  the  Degnmbery  sect  of  Jains,  and  who  formed  the 
committee  for  the  management  of  all  the  Jain  chari- 
ties as  well  in  Calcntta  as  in  all  the  other  towns  and 
places  in  India,  brou^t  a  siut,  praying,  inter  alia,  for 
the  constmction  of  a  will,  and  zor  a  declaration  of 
their  rights  therennder  as  members  of  the  said  Panch, 
and  to  have  property  decUcated  by  the  will  to  religions 
porposes  ascertained  and  secured.  Held,  per  Kbv- 
ITBDY,  J,,  in  the  Court  below,  that  the  deeoiption  o( 
the  character  in  which  the  plaintiifs  sued  was  uncer- 
tain and  ambiguous ;  that,  masmuch  as  the  property 
in  question  vras  not  dewutter,  the  plaintiffs  were  not 
sebaits,  and  all  they  could  chiim,  therefore,  was.» 
right  of  management;  and  that  a  mere  manager, 
without  some  qpecial  power  which  the  Hindu  law 
confers  on  sebaits,  could  not  institute  such  a  suit; 
that  the  plaintiffs  not  being  a  corporation  could 
not  sue  in  a  corporate  character ;  that,  assuming  re- 
ligious endowments  had  been  created  by  the  will^ 
leave  to  bring  the  suit  should  have  been  obtained 
under  section  18  of  Act  XX  of  1863;  and  thal^  if  the 
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XRDOWMSNT.— Religious    endowment^ 
eoiUiwued, 

gift!  in  the  will  ooald  be  treated  as  charitable  be- 
quests, possibly  the  Advocate  Geneial  conld  sae. 
MM  on  appeal,  reversing  the  decision  of  the  lower 
Couri,  that  the  right  in  which  the  plaintdfEs  sued  was 
sufficiently  shown,  and  that  the  object  of  the  suit 
was  not  to  assert  anv  personal  right  of  ownership  in 
ihe  plaintiffs.  Keld,  farther,  that  the  Advocate 
Genml  was  not  a  necessary  party,  althoogh  it  was 
desirable  that  sach  snits  should  be  brought  only  with 
his  consent,  or  by  the  leave  of  the  Court  HtfZcZ,  further, 
tiiat  suits  of  this  description  do  not  fall  under  Act 
XX  of  1868,  but  come  under  the  ordinary  jurisdiction 
of  the  Court,  inherited  from  the  Supreme  Court,  and 
conferred  upon  that  Court  by  its  Charter— a  juris- 
diction similur  in  its  general  features  to  that  A  the 
Lord  Chancellor  in  ^igland.  Pavohoowsib  Muuci 
«.  Chumboolau^ 

[L  L.  R^  8  Gala,  668:  8  C.  I..  B^  ISl 

Kaij  CauRV  GiBi «.  Qolabi  .  8  C.  Ij.  B.,  128 
Bup  Nakais  SuraH  «.  Junko  Btb 

[8  C.  Ii.  B^  112 

2k  — — — ^— — —  Madras  Reyulo' 
Hon  VU  of  1817,^Order  of  BevenMB  Board  op- 
poifUinff  manager,— 8wt  by  trustees  for  posses- 
sion,— ^The  suit  was  brought  by  the  trustees  of  cer- 
tun  pagodas  for  the  recovery  of  six  viUages  for  the 
defendant,  on  behalf  of  tiie  pagodas,  and  to  declare 
a  copper  sannad,  purporting  to  be  an  ancient  grant 
on  which  defendant  based  Ids  title,  a  forgery.  The 
District  Jnc^  considered  that  the  evidence  suffi- 
dently  established  that  the  title  to  the  villages  was  in 
the  temples  and  not  in  the  defendant,  but  he  was  also 
of  opnion  that  as  defendant  had  been  lawfully  placed 
in  mansgement  by  the  Board  of  Bevenue  in  1858,  he 
was  entitled  to  hold  the  villages  for  life.  He  there- 
foie  declared  plaintiiPs  reversionary  title  as  trustee 
of  the  temples  on  the  death  of  the  defendant  De- 
fendant appealed  from  this  decision  as  to  the  title 
and  plaintiff  appealed  as  to  the  part  of  the  decree 
which  refused  him  immediate  possession  of  the  pro- 
perty.* Meld  by  IiTKBS,  J,,  that  the  title  to  manage 
most  reside  in  the  pagoda  if  it  did  not  reside  in  the 
defendant^  that  the  evidence  abundantly  negatived 
the  title  of  the  defendant,  and  that  plaintiff  was 
entitled  to  possess  and  manage  the  property  as  trus- 
tee of  the  temples.  Upon  the  question  whether 
nluntiif  was  precluded  from  recovering  during  the 
jgfe-time  of  defendant,  by  reason  of  the  order  of  1868, 
placing  defendant  in  possesnon, — Meld  that  the  Qov- 
emment  conld  not  create  a  valid  title  to  more  than 
they  themselves  possessed;  that  they  had  simply 
taiken  over  the  possession  and  management  of  the 
endowment  and  afterwards  given  it  over  to  defend- 
ant ;  that  hv  so  doing  they  relieved  themselves  of  the 
trust  they  had  undertaken  under  Begulation  VII  of 
1817,  but  did  not  thereW  appoint  defendant  a  man- 
agei  under  Begidation  Yil  of  1817.    Nallathumbi 

BAIXAB  V.'NSLLAKUMABA  PlLLAI      .    7  MdcL,  806 

4,  1 — —  Mindu  or  Mako- 

medan  religious  endovmeni.  Alienation  or  pledge 
of. -^Bombay  AH  II  of  1863,  s.  8,  el  S.—Com- 
mm  law  of  ths  coim^ry.— Beligious  endowments 


ENDOWMENT.—BeligiouB     endowment^ 
continued, 

in  this  country,  whether  they  ar^  Hindu  or  Maho- 
medan,  are  not  alienable;  though  the  annual  revenues 
of  such  endowments,  as  distinguished  from  the  oorpus, 
may  occasionally,  when  it  is  necessary  to  do  so  in 
order  to  raise  money  for  purposes  essential  to  the 
temple  or  other  institution  endowed,  but  not  further 
or  otherwise,  be  pledged.  Bombay  Act  II  of  1868, 
section  8,  clause  3,  contained  no  new  law,  but  merely 
dedared  the  pre-existing  common  law  of  this  country. 
Nailltajt  v.  CHnr^fAHAK  .  I.  Ii.  B.,  6  Bom.,  888 


6.  '  Charity. — Fami- 

ly idols.-^ale  of  trust  property  in  exeoution. — 
Suit  by  trustee  to  recover  tie  property. — Limitom 
tion. — ^The  Hindu  law,  unlike  the  Engluh  law  with 
respect  to  charities,  makes  no  distinction  between  a 
relig^ouB  endowment  having  for  its  object  the  wor- 
ship of  a  household  idol  and  one  which  is  for  the 
benefit  of  the  general  public.  In  execution  of  de- 
crees against  tibe  plaintiff,  as  the  representative  of 
his  deceased  father  and  brother,  certain  lands  were 
sold  to  the  first  defendant  The  pLuntiif  sued  to  re- 
cover them,  alleging  that  the  former  owner  of  the 
lands  had  assigned  t^m  to  his  Qihe  plaintiff's)  brother 
and  himself  (the  plaintiff)  and  their  descendants  by 
a  deed  of  gift  to  perpetuate  the  worship  of  the  donor's 
household  idol.  Meld  that  the  plaintiff  was  entitied 
to  recover  the  property.  The  gift  was  a  valid  one, 
creating  a  religious  endowment  under  the  Hindn 
law,  and  that  the  plaintiff's  suit  was  not  to  set  aside 
the  sale,  but  was  one  by  the  trusty  of  the  endow- 
ment to  recover  the  property  to  which  the  limitation 
of  twelve  years  was  applicable.  Bupa  Jaoshbt  «. 
EsiBHirAJi  OoTivD      •      I.  L.  B,  9  Bom.,  189 

BNQUSH     COMMITTEB     OF     HiaH 
OOUBT. 

— : DismiBsal  of  Muxudf.— Powsr  of 

IXvision  Bench  ofMigh  Court, — ^A  Munsif  who  had 
been  dismissed  by  an  order  of  the  English  Cdm- 
mittee,  consisting  of  four  Judges  of  the  High  Court, 
applied  to  a  Division  Bench,  consisting  of  the  Chief 
Justice  and  Mittbb,  J.,  to  reconsider  his  case.  The 
Chief  Justice  having  dismissed  his  application,  while 
KmBB,  J,,  oonsidwed  that  he  was  entitled  to  a  re- 
hearing, he  appealed  under  clause  16  of  the  Letters 
Patent  The  Court  considered  it  unnecessary  to 
enter  into  the  merits  of  the  questions  raised,  and 
held  that  the  Munsif  having  been  removed  by  an 
order  of  four  Judges  forming  the  English  Com- 
mittee, no  Division  Bench  had  any  power  to  recon- 
sider, or  review,  or  set  aside,  or  to  oider  the  Judges 
of  the  English  Committee  to  reconsider,  review,  or 
set  aside  the  decision  of  the  English  Committee.    Is 

THB  KATTBB  OF  THB  FBTITIOir  OB  HlTBISH  ChITK- 

DBB  Mittbb   .    IOBL.B.,79: 18  W.  B.,a09 
IH  bb  Dbhovath  Mulliok 

[10  B.  L.  B.,  80,  and  82,  note 

Power  of  Judge  acting  in— 

See  Tbakbfbb    of    Cbimikal   Casb  — 
Gbitbbal  Casbs. 

[LL.B^lCalo.,219 
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BNQLI8H  LAW. 

See  Falbb  Eyidbfob. 

[LIi.Itt7AlL»M 
See  Lib  Fbhdbva. 

[2  IncL  Jur^  IT.  8^  109 

See  MoBTaAQB— TAOKiKa. 

[6  B.  I..  IL,  468 
2  B.  L.  B^  Ap^  46 

See  Pabsis        .    I.  L.  B^  6  Bom.  506 
[L  Ii.  B^  6  BoiiL,  161 

See  Pabtnbbship  —  What  coitstitutbs 
Pabtnebship. 

[8  B.  I..  B^  A.  C^  288 

10B.I..B^812 

See  Tbbbitobial  Law  of  Bbitish  India. 

[lB.Ii.B^O.C.,87 

See  Tbbspass— Obhbbal  Cabbs. 

[LIi.B^2MacU282 
See  Vbkdob  akd  Pubohasbb— Libn. 

[Harsh.,  461 

L  — \ ^  Applicability  <4  to  natives  of 

India. — It  has  always  been  the  policy  of  the  Courts 
of  this  country  not  to  apply  the  strict  ndes  of 
English  law  to  natives  of  this  country.  Pababdi 
SAHAin  V.  Mauoxbd  Hosbbiv 

[1  a  I..  B.,  A.  C  87 

SI, Irfiw  in  moftlssiL— Pom.  Meg, 

IV  of  1827 y  e.  ;86.— Although  the  English  law  is  not 
obligatory  upon  the  Courts  in  the  mofussil,  they 
ought,  in  proceeding  according  to  justice,  equil^,  and 
good  conscience  (Bombay  Regulation  IV  of  1827,  sec- 
tion 26),  to  be  governed  by  the  principles  of  English 
law  applicable  to  a  similar  state  of  circumstances. 
Dada  Hahaji  Babaji  Jagushbt 

[2  Bom;  88 :  2nd  Ed.,  88 

Wbbbb  «.  Lbstbb    .  2  Bomu,  66 : 2nd  Bd.,  62 


a 


English  rulee  of 


eqmtg  in  ntofiueil. — Instances  in  which  the  rules  of 
Eng&h  Courts  of  Equity  have  been  applied  in  the 
mofussil,  referred  to.  .  Wahak  Bamc^akdba  v. 
Dhovdiba  Kbishkaji  '    .  L  Ii.  B.y  4  Bom.,  126 

Advancement,  Doctrine  o£— 


Senami'pwehase. — Europeans  in  India. — The  Eng- 
lish doctrine  of  advancement  is  applicable  in  India  as 
between  a  father  and  daughter,  both  of  English  ex- 
traction and  living  under  English  law.  The  siatus 
of  the  daughter,  under  an  alleged  honAfide  purchase, 
made  by  hef  &ther  for  her  advancement  when  a  mi- 
nor, cannot  be  set  aside  except  by  positive  proof  that 
the  father  merely  made  use  of  her  name  as  he  would 
that  of  any  servant  or  stranger,  retaining  the  benefi- 
cial interest  in  the  property  for  himself.  Kishbk 
EooMAB  MoiTBO  v^  Stbybitson     .    2  W.  B.,  141 

6. Aliens,  Law  relating  to. — 

Demte  qf  lande  for  charitable  purposes, -^Statute 
of  Mortmain. — Introduction  of  English  law  iwto 
India, — The  introduction  of  the  English  law  into  a 
conquered  or  ceded  country  does  not  draw  with  it 
that  branch  which  relates  to  aliens  if  the  acts  of  the 
Power  introducing  it  show  that  it  was  introduced,  not 
in  all  its  branches  but  only  sub  modo  and  with  the 


ENQUSH  LAW.— Aliens,  Law    relating 

to—continiued, 

exception  of  this  portion.  The  English  law  incapa- 
citating aliens  from  holding  real  property  to  th^ 
own  use;  and  transmitting  it  Vy  descent  or  deWse, 
has  never  been  introduced  into  the  East  Indies  so 
as  to  create  a  forfeiture  of  lands  held  in  Calcutta  or 
the  mofussil  by  an  alien,  and  devised  by  a  will  exe- 
cuted according  to  the  Statute  of  Frauds,  for  chari- 
table purposes.  Semble, — ^The  Statute  of  Mortmain 
does  not  extend  to  the  British  territories  in  the  East 
Indies  .  Matob  op  Ltovs  v.  East  Ikoia  Cok- 
paby      ....    1  Moore's  L  A.,  176 


6. 


Inheritance,  IjAw  oL— -English 


law  how  far  appUcahle, — ^The  case  of  The  Magor  of 
Lgons  v.  The  East  IndAa  Company,!  Moor^sl.  A., 
175,  does  not  mean  to  decide  that  the  Courts  of  this 
country  are  justified  in  adopting  just  sp  much  of  the 
law  of  inheritance,  or  of  dower,  or  of  any  other  law, 
as  they  consider  equitable,  and  rejecting  the  rest.  It 
only  points  out  that  there  are  oextain  portions  of  the 
English  statute  law  which  from  their  very  nature  were 
only  passed  for  reasons  connected  with  England,  and 
which  would  not  be  applicable  in  India  or  any  Colony 
of  the  British  Crown, — e,g,,  the  Mortmain  Acts,  the 
Law  of  Aliens,  and  the  like.    Sabkibs  v,  FBosovo- 

MOYBB  DOBSBB 

[L  L.  B.,  6  Gala,  794 : 8  C.  I..  B.,  76 
7. 


AttOTD0yB»—SMvte  3  Jae.  I.,  c, 
7.— Statute  8,  Jac.  I.,  c.  7,  has  not  been  extended  to, 
India.    Wilkibbov  «.  Abbas  Sikkab 

[8B.I..B.,O.C.,98 

BanTring  in  moftissiL— Xow 


of  Merchants.-^The  Law  of  Merchants  is  not  aj^pli- 
cable  to  banking  transactions  in  the  mofussil.  Ali 
9.  QopalDabb  18W.B.,420 


9. 


Bsaikxuptay.-^Statutee  6  Geo. 


IT,  e.  16,  and  2  and  S  WiU.  IV,  c,  114.'-Proof 
of  bankrupteg  under  English  Com$HMeum,^The 
statutes  6  George  lY,  cap.  16,  and  3  and  8  William 
IV,  cap.  114,  made  to  facilitate  the  proof  of 
bankruptcy  tfnd  assigpnment  in  England,  were-  held 
not  to  extend  to  the  Courts  in  India,  and  in  an  action 
by  the  assignee  of  a  bankrupt  under  an  English 
Commission  against  a  debtor,  a  native  of  India  and 
resident  within  the  jurisdiction  of  the  Supreme  Court 
at  Calcutta,  it  was  held  that  such  evidence  of  the 
bankruptcy  must  be  given  as  would  have  been  re- 
quired to  prove  the  fact  if  no  statutory  regulations 
had  been  made.    Clabe  o.  Rooplaxl  Mvllick. 

ClABK  V,  DoOBGhAHONBY  DOSSBB 

[2  Moore's  L  A.,  268 
Case    law,— Application    of 


English  precedents  to  India. — English  precedents 
are  only  to  be  applied  in  India  after  being  carefully 
weighed  and  tested  with  regard  to  the  customs  and 
habits  of  the  people.  Juq^obubdoo  Shaw  h.  Qsakt, 
Smith  &  Co 2B;rde.,129 

U.  — ^— ^— — —  Prineiplet  of 
English  Common  Law  <Mnd  Eqwitg  Courts, — The 
different  principles  on  which  Courts  of  Law  and 
Equity   in    Enghrnd    administer   jostioe    observed 
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WSfGrUSB.  IiAW.-^Case  law^-eonHnued. 

upon,  and  the  necessity  of  bearing  in  mind  this  dis- 
tinction wben  English  eases  are  referred  to  pointed 

oat.      PBDDAinJTHUlATY  9.  TlKKA  BbDDI 

[aMacU270 

iSos  as  to  English  cases  per  MaoPhbsson, 
J,,  in  Pabbati  Ohasait  Hookbbjbb  v. 

BAKKABATAir  MaTILAL 

[6KIi.IL,a96,  at  pp.  400, 401 


IS. 


Gontraet8.r~Comiiio«  law    of 

England. — The  requirements  of  the  Common  Law 
of  England  cannot,  unless  made  applicable  by  legishi- 
tion  or  sanctioned  by  well-established  judicial  usages, 
be  imported  into  the  construction  of  a  contract  made 
in  this  country,  unless  it  be  dear  from  the  construction 
of  the  contract  that  the  parties  at  the  time  then 
entered  into  it  had  such  requirements  in  view,  and 
intended  that  the  contract  should  be  controlled  by 
them.  Gkbat  Eabtbbh  Hotbl  Compaitt  v,  Coir 
loOTOB  ov  At.TiAitabat)      .    2  Agra,  Xbc  O.  C,  1 


la 


"Agreements  wider 


Moi  and  hjf  paroL — ^In  agreements  between  natives  of 
tlua  country  the  law  does  not  distinguish  between 
those  which  are  under  seal  and  by  parol,  the  Eng- 
fish  law  to  that  effect  not  having  been  introduced 
into  the  country.   Kbishka  v,  Raitafpa  Shaitbhaga 

[4Mad.,98 


K. 


Equitable  xoortgage.— Jfod. 

Seff.  n  of  1902,  «.  i7.— Madras  Begolation  II  of 
1802,  section  17,  enacts  that  in  the  absence  of  any 
positi^  law  to  the  contrary  in  force  in  the  Presi- 
dency of  Madias,  the  decision  of  the  Court  is 
to  be  according  to  justice,  equity,  and  good  faith. 
The  phiintiff  was  an  Armeman,  and  the  defendants 
Hindus,  Mahomedans,  and  Christians.  The  phiintiff 
•ought  by  the  plaint  to  establish  a  lien  on  luid,  cre- 
ated by  an  equitable  mortgage  by  deposit  of  title-deeds. 
Seld  (in  the  absence  of  any  agreement  that  the 
transaction  was  to  be  governed  by  any  particular  local 
law)  that  under  Madras  Begulation  II  of  1802,  sec- 
tion 17,  the  principles  of  English  law  respecting 
equitable  mortgages  applied.    Vabdbit  Sbth  Sax  v, 

LUCXPATHY  ROTJBB  LaLLAH 

[8  Moore's  LA.,  808 

UJ. "BBto'SepeL'^ApprobaHon  and  re- 

probation  of  transaeUon, — ^The  principle  that  a  party 


cannot  both  approbate  and  reprobate  the  same  trans- 
action is  appUcable  to  Indian  cases.    Makhaki>A£L 

V,  SaiKBIBHirA  SlH0H 

[8  ai..  R.,  P.  0.,44:11  W.  R.,  P.  C,  10 
IS  Moore's  L  A«,  167 


16. 


Hundis.  —  Analogy    between 


Smndi  ttnd  Bill  of  exehamge, — AppUoaiion  of  Eng- 
U$h  law, — Where  the  analogy  between  native  hundis 
and  English  bills  of  exchange  is  complete,  the  Eng- 
fish  law  is  to  be  applied.  Suxbookath  Ghosb  «. 
JITDDOOKATH  Chattbbjbb   .  2  Hyde»  268 


17. 


Immoveable  property.— 


Laws  applicable  to  Bombay. — Lex  loci. — BeaUg  and 
pereonaUg. — ^The  lex  loot  report  of  the  Indian  Law 
Commissioners  and  the  introduction  of  English  law 
nto  India  diKussed.    Distinction  taken,  with  refer- 


ENQLISH  LAW.— Immoveable  property 

— eon^fNMd. 

ence  to  the  observations  of  Lord  Eingsdown  as  to 
Calcutta  in  the  Advocate  General  v.  Sumomogee 
Voeeee,  9  Moor^e  I.  A.,  426-426,  between  Bombay, 
which  was  held  by  the  English  in  full  sovereignty,  and 
Calcutta,  which  was  merely  held  by  them  as  a  fac- 
tory. Statement  of  circumstances  which  led  to  the 
passing  of  Fergusson's  Act,  9  George  IV,  cap.  83, 
and  Act  IX  of  I8S7,  relating  to  the  immoveable  pro- 
per^ of  FlEunis.    Naoboji  Bbbaxji  v.  Bogbbs 

[4  Bom.,  O.  C4 1 


18.  '■  TjlSWtaiiQe.—ApplieabiUtg  to 
Hindue.^Law  where  no  principle  of  Kindm  law  is 
applicable. — Contract  of  ineuranee. — Where  the  de- 
fendants, underwriters  of  a  policy  of  insurance  on 
goods  on  board  a  vessel  bound  from  Bombay  to  Cal- 
cutta, were  Hindus,  but  no  principle  of  Hmdu  law 
was  applicable,  the  parties  having  selected  the  English 
language  for  tiie  expression  of  &dr  contract, — Held 
that  the  case  was  to  be  determined  in  accordance 
with  the  principles  of  English  law.  Habbidas 
PuBSHGTAX  V.  Gaxbui  12  Bom.,  28 

19.  ■  liimitation,  iMwot—Applieo' 
tion  of  statutes  to  Indict. — ^The  Statute  of  Limitations, 
21  Jac.  I.,  c.  16,  extended  to  India.    East  Ihdia 

COXPABY  fi.  ODirOHITBV  PaUL 

[6  Moore*8  L  A«,  48 

BnOKMABOYB  V.  LUSLOBHOT  MOTTIOHTin) 

[61C6ore'8LA«,284 

It  applied  to  Hindus  and  Mahomedans  as  well  as 
Europeans  in  civil  actions  in  the  Supreme  Court. 

BnOKKABOTB  V.  LmCiLOBHOT  MOTTIOHtTBD 

[6Moore»8LA^284 

20.  — — —  Married  woman's  proper^ 
— Law  applioalfle  to  Hindu  cowcerts. — ^The  English 
law  relating  to  a  married  woman's  property,  and  the 
right  of  the  husband  therein,  is  not  necessarily  appli- 
cable to  Hindu  converts  to  Christianity.  The  nde  of 
decision  in  such  cases  is  the  rule  prescribed  by  equity 
and  good  conscience,  which  is  in  each  case  to  refer  the 
decision  to  the  usages  of  the  class  to  which  the  con- 
vert may  have  attoched  himself,  and  of  the  family  to 
which  he  may  have  belonged.    Pavdu   v.  Subbo- 

MOBOOSA  DOSflBB  1  W.  B.,  22 


2L 


Notioe,  Doctrine  ot— Pn'on'- 


tg  of  registered  deed.-^The  English  equitable  doc- 
trine  of  notice,  where  there  is  a  contest  as  to  the 
priority  of  a  deed  registered  under  Act  XVI  of  1834» 
or  Act  XX  <rf  1866,  over  an  unregistered  deed  of  a 
date  prior  to  those  Acts,  is  applicable  in  India. 

JlTAlTDAS  EBSHATJI  V.  FBAMJI  NANABHAI 

C7  BOHL,  O.  C,  45 

22.    '  Oatha  in  GourtB  of  Justioe. 

^8t4gtnte  17  and  18  Vict»,  e.  i35.— The  English 
statute  17  and  18  YicL,  cap.  125,  does  not  apply  to 
India.    Yalix  Mudau  v.  Sokbbbt    .  2  MacU  246 

28, —  Prescription  Act—Law  of 

mojkusil.— The  English  Preflcription  Act  does  not 
apply  to  this  country  in  the  mofussiL  Joy  Pbo- 
KA8H  SiiraH  0.  Akbbb  Ally  0.  W.  R.,  01 

See  Casbs  uhdbb  Pbbscbiptiok. 
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JINGIilSH  iMAW—eoniinMed. 


24. 


Primogeniture. — Law   appli- 


eahletoFortuffuesein  Bombtuf, — Lato  tf. — The  Pot- 
tuguese  inhabitants  of  the  town  and  island  of  Bombay 
not  having  had  their  laws,  and  osages  having  the 
force  of  laws,  preserved  to  them  by  the  treaty  by 
which  Bombay  was  (1661)  ceded  to  the  English,  are 
subject  to  English  law,  so  far  as  the  same  has  been 
introduced  into  Bomb^  and  has  not  since  been 
varied  by  legislation.  Where  a  Portognese  inhabit- 
aht  of  Bombay,  being  entitled  to  certain  immoveable 
««tate  in  perpetmty,  died  intestate  before  the  1st  of 
January  1866  (on  which  day  the  Succession  Act, 
1865,  came  into  force),  leaving  two  nephews  by  a 
sister  as  his  next  of  kin,  it  was  held  that  the  elder 
of  them,  as  heir-at-law  of  the  intestate,  was  entitled 
to  succeed  sdely  to  such  immoveable  estate.  Lopes 
«.  LoFBB   ....       SBomUfO.C^lTS 


26. 


SherifTs  naAB,SaU  in  exe- 


cuHon  of  deerm, — Lam  in  mofktuil, — The  law  of 
the  mofussH  was  the  lest  ret  aita  at  Sheriffs  sales, 
and  controls  or  modifies  the  English  law  as  to  execu- 
tion  and  delivery.  Bb.own  «.  Rax  Comitl  Ghosb. 
GoFBB  Chvvdbb  Ghuokbbbuttt  «.  Bam  Komitl 
Ghosb      ....       W.  B.,  1864, 170 


sa 


—  Stiiolde. — Foffeiiure  (ff  pro" 
perty,^Th.e  English  law  of  forfeiture  of  the  personal 
property  of  persons  committing  suicide,  if  it  ever  ap- 
pli^  to  Europeans  in  Injtia,  is  not  applicable  to 
Natives.  Quare, — ^Whether  the  law  ever  had  ex- 
istence as  regards  Europeans  in  India.  Adyooatb 
Gbubbal  or  Bbnoaii  «.  SmtHOiioTBB 

[1 W.  B.,  P.  C,  14 : 9  Moore's  I.  A.,  887 


S7. 


— — -  Supentitious  tiBes»  Statute 

o£ — The  English  statute  as  to  superstitious  uses  is 
not  applicable  to  the  Courts  in  India,  and  those 
Courts  have  jurisdiction  to  entertain  suits  for  the 
establishment  and  administration  of  native  religious 
institutions.  Adtooavb  Gbkbbaii  «.  Vishyaitatr 
Atmabam     ....       1  Bom.,  Ap.,  9 

Khusalchaud  «.  Mahadbo  Gibi  .  12  Bom.,  214 


2a 


Trust,  Beolaration  o£—j8t«^ 


ing  effect  of  9oluntaiy  deelaraiione  of  tmet, — 
Principle  of  Equity  Conrt*.  —  Qiuers,— Whether 
Hindu  law  admits  of  the  pruiciple  in  which  Courts 
of  Equity  in  England  hold  a  voluntary  declaration  of 
trust  to  be  bmdlng  agunst  the  declarant  Ybkka- 
xaohbUjl  Manvjakabbt  V,  Thathahkal 

[4HacU4eO 


29.- 


''Wa^ers.Statute  8  and  9  Viet,, 


e,  109  {Qamee  and  toa^er«).— The  statute  8  and  9 
yict.,  cap.  109,  amending  the  law  relating  to  games 
and  wagers,  does  not  extend,  to  India.    RAitLAXL 
Thakoobsbtdabs  fi.  SooBJVNinrLL  Dhoondmull 
[4  Moore's  LA.,  889 

XLNHANGEMENT  OF  PUNISHliJilN  T. 

See  Magzstsatb,  Jubisdictioit  op— Com- 

XITMBHT  TO  SBSSIONS  CoUBT. 

[I.  I..  R.,  1  HacU  289 
I.Ii.B.,4MacU288 


ENHANCBHIINT  OF   PTJNI8HMENT— 

continued. 

See  Magistbatb,  Jubisdiction  op — 
Powbbs  op  Maoistbatbs. 

[X.  L.  H.,  1  Mad.,  64 

See    Bbyibion — Cbiminal    Casbs— Sbn- 

TBKCBS     .        .    I.  Ii.  R.,  6  AIL,  186 

[L  L.  B.,  11  Calc  680 

See  Casbs  vitbbb  Sbntbnob— Powbb  op 
High  Coubt  as  to  Sbktbnobs— Ek- 
hanobmbnt. 


JSNHANCEMENT  OF  RflNT. 

1.  RlOHT  TO  EkHAVOB 

2.  LlABIUTr  TO  BKHAKOBKBirT— 


Col. 

1681 
.  1685 


(d\  Gbnbbal  Liabiltet  .  .  1685 
lb)  Pabtioulab     Tbkubb-holdbbs 

AND  TBinrBBS       .  .  1688 

(e)  Lakds  oocupibb  by  Bvildihgb 

AKD  Gabdbfs  .  .  1690 

(d)  Dbpbkdbnt  Talooxdabb  .  1698 

(e)  CoBSTBUonoK   OP    Doovmbfts 

AS    to    Liability    to    Ek- 

HABOraiBBT  .  1697 

8.  BZBMPTIOK  PBOM    EkHANOBMBKT   BY 
ITNIPOBM    PaYKBVT   OP    BbVT,    ABD 

Pbbsumftiob—     •        •      '  .        •  1608 

a)  Gbbbbaxly  ....  1608 
bS  PbOOP  op  T7BIP0BX  Paymbbt    .  1606 

c)  Vabiatiob  by  CB[AirGB  nr  Na- 

TUBB   OP  BB5T    AKB   BY    Al- 
TBBATION  OP  TBBITBB    .  .  1616 


i 


44  NoncB  OP  EirHAKOB]CBirT~     •        .  1620 

ia)  Nbobssity  op  Notiob      .        .  1620 
b)   FOBM     ABB      SUPPIOIBBOY      OP 

Noticb  ahb  Ibpobxautibs 
IK—    .....  1624 
(c)  Sbbyioe  op  Notiob  .        .  1686 

6.  Gbotjitds  op  Ekhabobmbvt—  .  1689 

(a)  Gbbbbally      ....  1639 

(b)  Batb  op  Bbnt  lowbb  than  in 

ADJACBNT  PlACBS,  &C.  .  1641 

(c)  Ibobbasb  IK  Valub  op  Lakb, 

&0 1648 

(<2)  Lands  hbld  in  Exobss  op  Tbk- 

1TBB 1660 

6.  Dbcbbasb  nr  quantity  op  Land     .  1662 

7.  Bbsistanob  to  Ekhancbicbnt  .  1662 

8.  Bight  to  Dbobbb  at  old  Batb  on 

Bbpvsal  op  Enhanobxbnt   ,        •  1668 

See  Casbs  undbb  Co-shabbbs— Suits  by 

oo-shabbbs  with    bbspbct  to  thb 

Joint    Pbopbbty— Enhanobicbnt    op 

Bbnt     .        .    L  la.  R.,  2  Calc  474 

I.Ii.B.,4Calo.,98 

See  Casbs  undbb  Dbclabatoby  Dbobbb» 
Suit  pob^Bbnt  and  Snhanobicbni: 
OP  Bbkt. 
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XSnaCANGEMBNT  OF  BSST-^^onHnmed. 

See    Dbobm— FoBM    or     Dbcbbb— £k- 

HAKOBMBUT  OF  RXNT. 

14W.B^172 
L  Ii.  R^  8  Gala,  26 

S$e  EriDBiroB^GiTiL  Cabis— Bnrr,  Ratb 
ov—  .    LL.B^7Cala,268 

See  Ohatwali  Tskthis. 

[aL.B,8ap.Vol^66e 

UB.Ii.Rn  71 

18B.I..Bnl24 

L  Ii.  R,  8  Calo^  261 

See  IimBBST— Mi8GiL(LAviou8   Cms— 

A«MiAWi  OB  BbBT. 

[I.L.R,4  0ala,6M 
See  CABB8  vbdbb  Kabuliat,  Suit  bob— 

PBOOB  BBCB8SABY  IK  SUIT. 

See    Eabulut,    Suit    bob—Bbquisitb 
Fbbumihabibs  to  Suit. 

[a  Ii.  R,  Sup.  Vol,  26,202 

4W.BnAotX,6 

W.  R,  1864,  Aot  Z;  2, 87»  60 

6W.BnAotX,B8 

See  CA8B8  UHDBB  Obus  Pbobabdi— Eb- 

HAHCBKBHT  OB  BBBT. 

See  Saia  bob  Abbbabs  ob  Bbybbub^ 

PUBOHASBBS,  BlOHTS  ABS   LlABILITIBS 

OB—  .    2B.I>.BhP.  0^28 

[2  W.  R,  P.  On  14: 10  lC6ore»s  L  An  128 


IilabUity 


See  BiOHT  OB  Oocupanot— AoQUiflinov 

OB  BlGHT^SUBJBOTB  OB  AOQUISITIOB. 

[L  !«.  Bn  8  Gala,  781 

1.  BIGHT  TO  ENHANCE. 

Priority  of  title  or  tenure.— 


Inference  of  right  to  rent. — A  vait  for  enhancement 
implies  sndi  a  priority  of  title  or  tenure  existing  be- 
tween the  wties  that  a  claim  to  some  rent  is  legally 
inferrible  nom  it.  The  decision  in  Swrnomoyee  v. 
Sntteee  Cknnder  Boy,  10  Moort^e  L  A„  123,  com- 
mented on.  Sattababav  Ghosal  v,  Mohbbh 
Chuhdbb  Mittbb 

[2RL.BnP.0n28:  llW.R,P.OnlO 
12Moore'BLAn268 

Suit  not  brought  under  Bent 


Aet. — Suit  to  aeeeta  land  at  enhanced  rate, — Act  X 
of  1859. — ^A  snit  to  assess  land  and  recover  rents  at 
an  eiUianced  rate  most  be  dismissed  if  not  brought 
under  some  section  of  the  Bent  Act.  Sbbbdhub  Jha 
«.  Dabbb  Dutt  8  W.  Bn  170 

See  Lalubkohbb  v.  Ajoodhta  Bax  Khak 
[28W.B.,61 


a 


Suit  to 


land  paying 


no  renti — A  suit  to  assess  rent  upon  hind  paying 
no  rent  at  all  is  not  a  snit  for  enhuicement  of  rent 
Basooa  Kaht  Boy  v,  Badha  Chubb  Boy 

(ldW.R,168 


laBTHANOEMBNT  OF  BEIVT— oo»M«MMf. 
1.  BIGHT  TO  EHfRANCE—eonHnned. 

•  JjAkbiraj  tenme.^  Bemmption, 


Necessity  of,  before  enhancement. — A  decree  in  a 
suit  for  resumption  must  be  obtained  before  rent  can 
be  recovered  agunst  a  tenant  holding  under  a 
kkhiraj  tenure.  Hill  v.  Ehowaj  Shbixh  Mub- 
PUL         •  .  ICanhn  664 : 2  Hay,  668 

BOMBSH      ChUBDBB     DuTT     v.     GoOBOO     D088 

NuBBBB  .  W.  R,  1864, 204 

Mahombd  Mtabobool  Hbk  v.  Mahombd  Stub 

Khah IW.  Bnl6 

NUBD  EI8H0BB  LAL  «.  KUBBBX  BUKSH  KhAK 

[6W.BnActZ;62 

Mono  HuDpnr  Jowabdab  v,  Sabdbs 

[12W.Bn48e 

Hereditary  conditional  ten- 


ure.— Resumption,  Necessity  of,  before  enhance* 
ment. — Descendant  qf  grantee  tfJaghir,^A  suit  to 
enhance  is  not  muntiunable  against  the  descendant  of 
the  grantee  of  a  hereditary  conditional  jaghir. 
The  lemindar  must  first  sue  to  resume  on  the  ground 
that  the  jaghir  has  been  determined  l^  breach  of 
the  condition  through  neglect  of  the  service.    Nil- 

MONBT  SlBGH   DbO  «.   BaXGOPAUL  SiBGH  ChOW- 

DHBY Marshn  613 

Punohukee  lakhir^J  lands.— 


6. 

Necessity  for  resumption  before  enhancement.—X 
lemindar  may  sue  to  enhance  punchukee  lakhiraj 
lands  without    first   suing   for   their   resumption. 

MaDHUB  CHUVBBA  JABAH  «.  BAJKIB8BB  MOOKBB- 

JVB 7  W.  Bn  86 

7,  ■  Tnllabi  bromuttnr  tenure.— 
Necessity  for  resumption  before  euhaneemeni. — A 
tuUubi  bromottur  tenure  is  not  a  lakhiraj  tenure, 
and  it  is  not  necessary  for  a  landlord  to  bring  a  suit 
for  its  resumption  before  he  can  sue  for  enhancement 
of  its  rent.  Nilxobbb  Siboh  «.  Chunbbb  Eabt 
Babbbjbb 14W.R,261 

a  — —Beng.  Beg.  Vn  of  1822,8.8.— 

Aet  X  of  1859,  s.  IS.-^Biyht  to  enhance  without 
flM>^c0.— Section  9,  Begulation  VII  of  1822,  related 
only  to  settlement,  not  to  collection  of  rents,  and  did 
not  entitle  a  person  claiming  from  Government  as  a 
private  zemindar  to  enhance  rents  without  proceed- 
ing under  the  law  for  the  collection  of  rent,  and 
without  giving  notice  of  enhancement  under  section 
18,  Act  X  of  1869.  Nawab  Na2ix  ob  Bbboal  v. 
Bax  LA£L  Ghosb  alias  Jogobubdhoo  Ghosb 

[6  W.  R»  Aot  Z,  6 

9. Bent  paid  in  kind.— Ooi»o0r- 

tto«  into  rent  paid  in  money, — A  zemindar  may  sue 
to  convert  rents  paid  in  Idnd  into  rents  paid  in 
money.  The  fact  of  the  ryot  having  paid  in  kind 
for  a  number  of  years  is  no  bar  to  enhancement. 

ThAKOOB  FBB8HAD  V,  MaHOXBJ)  BaBUB 

[8  W.  Bnl70 
.  Aasignment  of  rents  to  ore> 


10. 

ditor  for  a  term  beyond  <wri«HTig  lease.— 
Riffht  on  expiraiion  of  ^srm.— The  .mere  circum- 
stfluce  that  the  .landlonl  has  assigned  to  a  creditor 
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mfHANCEHBlIT  OF  BmSfT—eanHfmed, ' 

1.  RIGHT  TO  ENHANCE— ooii«iMW«l. 

Assignment  of  rents  to   creditor  for  a 
term  beyond  existing  iMme—conHnmed, 

a  certain  amount  of  thelrents  for  certidn  years  ex- 
tending beyond  an  existing  leane,  does  not  prevent 
him  from  enhancing  the  rent  after  the  expiration  of 
the  term.  EssBir  Chukdbb  Maitioe  v,  Sebbjoy 
Tkakoob  •   Marsh.*  486: 2  Hay,  608 


11. 


Sale  of  tenvre  in  ezeootion 


of  dsoree. — Bar  to  enhanemnent^ — ^A  landowner  is 
not  estopped  from  enhancing  rent  by  the  drcum- 
stonce  that  he  has  cauBed  the  tenure  to  be  sold  under 
a  decree.    Susnom oybb  v.  Adoito  Ohttbk  Roy 

[Mmh^606 


12. 


Farmer    fbr    a    term    of 


years. — Absence  of  tUpulation  proAibitinff  en- 
%a%eeme9it. — ^A  former  for  a  term  of  years  is  entitled 
to  enhance  the  rent  of  ryots  holdmg  under  him 
when  there  is  no  condition  or  stipulation  in  his  lease 
precluding  him  from  so  doing.  Rushtok  v,  Gia- 
dhabbb  Tbwjukbs     .  Marshy  881 : 2  Bay»  884 


la .  QaradAr.— ^&Mfk7«  of  tHptOa' 

UonprohibiUmg  enkcmeem&nt. — ^An  ijaradar  is  entitled 
to  enhance  the  rent  of  ryots  holding  under  him 
where  there  is  no  condition  or  stipulation  in  his  lease 
precluding  him  from  so  doing.  DooBaA  Pbosas 
MTTXB  V.  JOYXASLUS  HAZBA 

|i:i..B.,2Ca]4i.,474 


14. 


Diuviyaradar.— A  dur-^aradar 


can  enhance  the  rents  d  the  estate  of  which  he 
holda  the  sub-lease.  Gusqabax  «.  Ujoodhyabajc 
Mytb 2  W.  B^  168 

16.  « Anotion-parchaser.— An  auo* 

tion-pnrchaser  cannot  eject  a  ryot  having  a  right 
of  occupancy,  or  enhance  his  rent,  except  in  the 
manner  prescribed  by  hiw.  Dabbb  BHUGauT  v* 
BBBOHUif  Raooz         .  W,  R^  1864  Act  X,  Ul 


la 


•  Act  I  qfl845.^ 

An  auction-purchaser  under  Act  I  of  1846  is  not 
entitled  to  sue  to  enhance  the  rent  of  a  tenant, 
not  being  a  ryot  or  cultivator,  without  his  consent. 

Jl7CKK)X»B0HVBY  DOBBIA  9.  UXA  CHUBN  Roy 

[7W.H.,287 


17. 


'Beng.Ueg.XLTF 


tfJ79l^  f.  5.— According  to  tiie  decision  of  the 
Frlyy  Goundl  in  the  case  of  Swrnomoyee  v.  Sutees 
Chunder  B/og  Bahadoor,  10  Moore 9  1.  A.,  123, 
the  right  of  an  auction-purchaser  under  section  6  of 
Reguhition  XLIV  of  1798  is  limited  to  raising  the 
rent  of  a  talook  created  by  the  defaulter  to  what  is 
demaudable  from  it  according  to  the  pargana  rates 
prevaiUng  either  at  the  time  when  the  talook  is 
created  or  at  the  time  when  the  auction-purchase  takes 
place ;  and  he  cannot  demand  any  higher  rent,  even 
iJ^  at  any  subsequent  time,  such  higher  rent  be  in 
accordance  with  the  prevailing  current  rate.  MoHifnr 
Moaw  Roy  v.  Iohamoyeb  Dassba 

[I.  L.  B.,  4  Calc  612 


SNHAKCBKBnrT  OF  'BSST-^&wHimed. 
1.  RIGHT  TO  BNHANCB— caii#fiiiM(l. 


18. Inamdar.— ZVfKMi^  in  posees* 

tion  before  grant  of  inam, — ^An  inamdar,  though  he 
cannot  eject  his  tenants  who  have  been  in  possession 
before  the  grant  of  the  inam  as  long  as  they  pay  the 
rent  due  for  their  land,  may  neverthelns  raise  such  rent 
at  his^  pleasure  (they  not  having  acquired  a  prescrip- 
tive title),  and  is  not  restraint  in  doing  so  by  the 
rates  fixed  by  the  Qovemment  survey.  Habi  Bizr 
Jon  «.  Kabayak  Aohabya    .    6  Bom.,  A.  C.»  28 


10. 


•  Mirat, — Limited 


power  to  enhance, — An  inamdar's  power  to  enhance 
the  rent  of  mirasi  tenants  is  limited.  He  cannot 
demand  more  rent  than  what  is  fair  and  equitable 
according  to  the  custom  of  the  country,  Pbatapbat 
Qujabv.BayajiNaxaji.    I.  li.  £,  8  Bom.»  141 


2a 


Permanent    ten^ 


Afi^.— In  every  part  of  India  the  Government  or  its 
alienee  u  deburred,  if  not  by  law  (as  in  Bengal) — ^yet 
by  the  custom  of  the  country,  from  enhancing  the  ass- 
essment of  permanent  tenants  beyond  a  certain  limit. 
What  that  limit  is,  must  be  determined  by  the 
circumstances  of  each  case.  In  a  suit  bv  an  inam- 
dar,  holding  under  a  grant  from  Scindia  made  in 
17SK3,  against  his  permanent  tenant  for  an  enhanced 
rent,  the  Court,  in  the  absence  of  law  or  contract  to 
the  contrary,  affirmed  the  plaintiff's  right  to  enhance 
the  assessment  to  the  extent  to  which,  according  to 
the  old  custom  of  the  country,  Scindia  would  have 
been  entitied  to  enhance  it;  and  upon  a  virtual  admis- 
sion of  the  defendant  allowed  enhancement  to  the 
extent  of  one  half  the  produce.  Pabsotam  Ebshat- 
DAS  v.  Kalyak  Rayji     .    X.  Ii.  B.,  8  Bom.,  848 

aL NU-Jote  lands  held  by  ten- 


ant without  right  of  oconpancy.— £m^. 
Act  VIUofl859,  89,  8, 14,  IB.—Notiee  to  quit.^A 
landlord  seeking  to  obtain  an  enhanced  rate  of  rent 
on  account  of  nij-jote  knd  held  by  a  tenant  without 
a  right  of  occupancy  has  no  right  to  obtain  a  judicial 
assessment  upon  the  footing  of  a  notice  under  Bengal 
Act  y  III  of  1869,  sections  14  and  16.  His  right  in  ac- 
cordance with  section  8  is  to  make  his  own  terms  with 
the  tenant  or  to  turn  him  out  of  occupation*  This  he 
can  do  by  serving  the  tenant  with  a  reasonable  notice 
to  quit  unless  he  agrees  to  pay  the  rent  i^uired,  and 
if  the  tenant  continues  in  occupation  he  must  be  taken 
to  have  agreed  by  implication  to  pay  the  said  rent. 
Jakoo  Mundub  «.  Bbuo  Singh  .    22  W.  B.,  548 

Lessee  of  house.— JZ^n/  ofeub- 


tenant.^The  lessee  of  a  share  of  a  house  has  a  right 
to  raise  the  rent  of  such  share,  while  in  the  occupa- 
tion of  a  sub-tenant  witiiout  a  lease,  after  due  notice 
of  the  increased  rate,  and  to  proceed  to  eject  him 
if  he  refuses  to  pay  the  higher  rent,  even  though  he 
has  been  in  possession  for  many  years.  Ram  Lall  v, 
Chitmmos  GHimircx        .        .    24W.  6^2^. 

2a  —  Shilatrl  lands.— Pom.  Beg. 

I  of  1806,  9,  4. — Bight  of  inamdar9  to  raise  assess* 
ment  on  skilatri  lands. — Government,  by  an  in- 
denture dated  the  25th  January  1819,  conveyed  to 
A,  and  B,,  and  their  heirs  and  assigns,  certain  villages 
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1.  RIGHT  TO  BNHANCK^HMNiltMMi. 

Shilatri  landBr-^conHuued, 

in  the  island  of  Salaette,  with  ihe  exoq^tion  of  nich 
spots  of  shilAtri  tennre  as  might  he  therein,  or  on 
any  part  thereof,  which  conld  only  heoome  the  pro- 
perty of  A,  and  B,f  on  their  parchanng  the  mme 
from  the  proprietors.  Since  1819,  the  holders  of 
these  shilatri  lands  had  paid  to  the  grantees  and 
their  heirs  aisessment  (or  rent)  at  a  fixed  rate  which, 
before  the  giant,  they  a>ed  to  pay  to  Government.  In 
an  action  brought  by  an  heir  of  B,  and  A,  in  1868 
to  recover  an  enhanced  rent  or  asseisment  levied  on 
these  lands, — SM  that  the  effect  of  the  exception  in 
the  indenture  of  1819  being  to  throw  upon  the  plaintiff 
the  bozden  of  proving  his  right  to  eimance  the  rent 
(or  revenue),  which  he  had  failed  to  do,  and  Regula- 
tion I  of  1808k  section  4^  danses  1  and  2,  oontauiing 
admissions  by  €k>vemment  Twhioh  then  was  the 
immediate  landlord  of  the  shUatridars)  that  Govern- 
ment itself  had  no  such  right,  plaintaif  was  conse- 
quently  not  entitled  to  raise  the  rent  Dadibhai 
JAHAvaiBjz  tF.  Rixji  BUT  Bhau    .    11  BOSOL.  162 


2.  LIABILITT  TO  ENHANCEHSNT. 

(a)  GHmOAL  LlABILZTT. 


S4b ByotB  having  right  of  ©<►• 

enpanoy,— No  tenures  are  liable  to  enhancement  of 
rent  bv  judidal  proceedings  except  the  tenui^s  of 
ryots  having  right  of  occupancy,  unless  on  the 
foundation  of  custom  or  of  agreement  expressed  or 
implied.    SuBVOO  Motb  «.  Blumkabdt 

[9  W.  B«  662 

Ghuhdbb  CoomiM  Baitbbjbb  o.  Azbbmoodbbv 

[14  W.  B^  100 


26. 


— <—  Ryots  with  right  of  ooon- 
pancy- — In  the  absence  of  express  stipulation  or  of 
a  right  such  as  is  mentioned  in  sections  8  and  4, 
Act  X  of  1869,  all  rj^ots  having  rights  of  occupancy 
are  liable  to  have  their  rents  enhanced,  if  such  rents 
are  below  the  rate  payable  b^  the  same  class  of  ryots 
for  land  of  a  similar  description,  and  with  similar 
advantages  in  the  places  adjacent.    Pithlwak  Tea- 

SOOB  9.  GOPOOBXl  KOOHWAB 

[W.  B^  F.  B^  142 


26. 


—  ByotB  with  stipulation  pro- 
hibiting enhanoement—^^rtfsfiMii^  made  before 
Act  X  of  1869, — If  a  zemindar  has  come  under  any 
valid  and  binding  engagement  with  the  lyot  to  the 
effect  that  the  rent  shall  not  be  enhanced  during  the 
term  of  the  settlement,  or  during  any  other  term. 
Act  X  of  1859  gives  him  no  pri^ege  to  set  aside 
that  contract    Shib  SnreK  v,  Bhoop  Sikgh 

[2  Agra,  808 
BYavATH  0.  Chutibb  Sihgh    .    8  Agra,  181 


27. 


Settlement  with 


€fo9ermment  for  higher  revenue^^li  a  ryot  has  a 
right  of  occupancy,  his  rate  of  rent  can  only  be  en- 
hanoed  in  the  mode  prescribed  by  law :  if  he  has  not, 
his  landlord  can  only  claim  arrears  of  rent  on  the 
gBMind  of  actual  agreement*  express  or  implied.    Such 


XQUHAHrCSSKBHT  OF  "RSOSTT^^coiUiimsd. 

2.  LIABILITY  TO  ENHANCSHENT— iHNi^tiNMd. 

(a)  Gbvbbal  huJOUTY—contittued. 

ByotB  with  Btiimlation  prohibiting  en- 
hancement-~0oii^'iMMd. 

daim  cannot  be  made  at  an  enhanced  rate  simply 
because  the  kndlord  has  settled  irith  Government  at 
a  higher  rate  of  revenue.     BooBUV  Rot  v.  Pitb- 

DBBP  SUTGE  .  .      22  W.  B^  10 


2a 


Tannre  not  agrionltiiral.— 


Tenami  at  inadequate  rent, — Exoept  in  the  case  of 
agricultural  holdings,  landlords  and  tenants  cannot  be 
compelled  to  enter  into  a  oontraot  against  their  in- 
clination, nor  can  a  tenant  who  holds  at  an  inade- 
quate rent  and  who  has  no  right  to  hold  at  a  fixed 
rate  be  compelled  l^  proceedings  in  the  Civil  Court 
to  pay  a  higher  rate  of  rent.  LAiiVincoirBB  «. 
Ajoodhta  Bax  Khav  .    28  W.  B^  81 

See  KtiiASk  Ckvbdbb  Siboab  «.  WooxAvinm 
&0T  24W.  B^4ia 

-Intermediate  tenants 


20. 

Hereditary  and  trantferahle  tenmre,^Act  X  of 
1869,  #.  16. — Where  a  tenure  was  Or  has  become 
hereditary  and  transferable,  and  the  rent  has  not  been 
changed  from  the  time  of  the  Perpetual  Settiement» 
the  tenants  (being  intermediate  between  proprietor 
and  ryots)  are  protected  from  enhancement  by  sec- 
tion 16,  Act  X  of  1869.  Tenants,  intermediate  be- 
tween proprietors  and  ryots,  are  subject  to  the  Bent 
Act,  which  contemplates  under-tenants  as  distinct 
from  ryots,  and  contuns  provisions  relating  to  both 
classes.  Dkubtut  Sivoh  v.  Gooman  SnroH 
[8  W.  B^  P.  C^  8:  U  Moore's  I.  A^  488 


8a 


Ajot  Xqf  1869^ 


e$,  18  and  17, — ^Where  a  notice  under  section  1S» 
Act  X  of  1869,  clearly  recognised  defendants  as  ta- 
lookdars,  and  at  the  same  time  sought  to  enhance 
rent  under  section  17,  it  was  heU  (following  a 
decirion  of  the  Privy  Coundl),  Dknwpnt  Singh  v. 
Choman  SingK9  W.  B.,  P.  C.,^,  that  a  suit  for  en- 
hancement would  not  lie,  as  section  17  did  not  apply 
to  intermediate  holders,  but  only  to  ryots  having 
rights  of  occupancy.  Budubbookibsa  Chowdhbaik 
V.  Chvitdbb  Cookab  Dutt  10  W.  B,.  465 


8L 


Act  X  of  1869, 


e.  17, — The  holding  of  an  intermediate  tennre  does 
not  remove  the  holder  from  the  categoiy  of  ryots 
whose  lands  may  be  enhanced  under  section  17» 
Act  X  of  1869;  nor  does  the  subletting  of  part  of  a 
tenure  alter  the  original  character  of  the  ryot's 
holding.    UXA  Chvbn  Dutx  v.  Uka  Taba  Dabbb 

[8W.B^181 

HxTBisH  Chithdbb  Chowdhbt  «.  Ram  Chvhdbb 
Chowdhby  .    18W.  B^628 

S.  C.  on  review,  Rak  CsmmBB  Chowdhby  o. 
HuBifu  Cbuvdbb  Chowdhby 

[19W.B^]98 

82. Act  X  of  1869, 

e.  17. — ^There  is  no  dass  of  persons  intermediate 
between  the  tenure-holders  and  the  ryots  entitled 
to  a  notice  of  enhancement  under  section  17,  Act  X 
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ENHAJf OEMEXTF  OF  REJS  T^~eonHmted. 

2.  lilABILITY  TO  ENHANCEMENT— c(m«iifi«<l. 

(a)  Gbhbbai  Liability — continued. 

Intermediate  tenants — continued, 

of  1859.    Ram  Chundsb  Chowdhby  v.  Hubibh 
Chitndeb  Chowdhbt  .     low.  R^  196 

Affirming  on  review  «    8.  C.  18  W.  R^  628 


8a 


Act  X  of  1869, 


M.  i5-16.— Under  oections  18  to  16  of  Act  X  of  1869 
the  rent  of  a  tenant  who  is  a  middleman  may  be 
enhanced  on  notice  on  the  fame  gronnds  (except  as 
provided  in  those  sections)  on  which  he  was  liable  to 
■  enhancement  prior  to  the  passing  of  that  Act  Gbiah 
CHirirDBB  Ohosb  «.  Bamtovoo  Biswas 

[18W.a»44a 


84. 


-Tenants  assessed  at  Qovem- 


jnent  settlement— Z««tWart  with  pereeiUage 
for  riek  and  labour  of  colUcHou,Sct\  X  of  1869, 
9.  23,  oL  3, — Held  that  the  plaintiff,  whose  land  at 
the  time  of  the  settiement  was  assessed  with  a 
proportionate  Government  demand,  was  not  liable  to 
enhancement  by  zemindars  who,  in  their  right,  were 
restricted  to  get  a  certain  percentage  onlv  for  risk  and 
labour  of  collection  by  the  order  of  settlement  officer. 
Moosbt  Ehutbbbt  v.  Mahombp  Tvqbb 

[1  Agra»  Bev.9  8 

.  Wazbbb  All  «•  Duinra  1  Agra,  Bev.,  15 


86. 


.— «  I«ands  held  in  excess  of 
potMu— -Act  X  of  1S69,  9.  14,— The  words  "  rent 
free"  in  danse  14,  section  1,  are  not  used  in  contra- 
distinction to,  bat  merely  as  showing  the  meaning  of, 
the  term  *'  lakhiraj."  Where  lands  in  excess  of  the 
number  of  bighas  specified  in  a  pottah  have  been 
held  for  more  than  sixty  years,  and  have  always  been 
considered  to  form  part  of  what  was  covered  by  the 
pottah,  they  are  held  to  have  been  occupied  as  land 
included  in  the  pottah  since  before  the  Decennial  Set- 
tlement, and  the  rent  of  them  cannot  therefore  be 
enhanced.  Jakokbb  Bullub  Chuosbbbuttt  «. 
NoBor  Chvsdbb  Bot  Chowdhbt 

[2W.It,AetX,88 


88. 


-  Aet  X  of  1869, 


9, 17,  cl.  3,''8witfor  kabuliat, — ^Where  a  zemindar 
sued  a  ryot  for  enhancement  of  rent  on  the  ground 
that  he  was  holding  more  land  than  he  paid  for,  the 
land  in  excess  not  Iwing  included  in  any  pottah  which 
had  been  granted  to  the  ryot,  but  being  within  his 
« jote," — Held  that  the  zemindar  could  properly  sue 
for  enhancement  of  rent  under  Act  X  of  1869,  section 
17,  clause  8,  and  the  Court  would  grant  sudi  relief, 
notwithstanding  that  the  plaint  also  asked  that  execu- 
tion of  a  kabuliat  might  be  ordered  after  determining 
the  rate  of  rent  Muktasbbhi  Bbbbb  Chowdbaib 
v.SajbdShbie.         •  8B.L.B,tAp9  6 


87. 


Cultivators  related  to 


^  mlndar.— -4*««»«»««*  of  rent,— Bate  of  rent.— Held 
that  mere  relationship  does  not  constitute  a  dass  of 
cultivators,  and  a  zemindar  who  allowed  some  of  his 
kindred  to  hold  at  favourable  rates  cannot  be  com- 
pelled to  show  similar  favour  to  other  cultivatom  who 


KNHANCEMBIVT  OF  B^STB^eontinned. 
2.  LIABILITY  TO  ENHANCEMENT— 0o»<tmi«(f. 
(a)  Gbvbbal  Liabzlitt— oofiMiiiM({. 
Cultivators  related  to  mean^jiAAT  "continued. 
may  be  equally  near  in  relationship  to  him.    Dabbb 

SlBOH  O.  PUNCHITM  SlBOH 

[8  Agra,  Fart  11,808 

(5)  Pabtioulab  Tbkubb-Holdbbs  akd  TBinrBBS* 


88. 


Jungleboory  tenants.--Jungle- 


boory  tenants  are  liable  to  enhancement.    Dhunpvt 
Singh  v.  Gooman  Sibgh 

[W.  R.,  1864^  Act  X,  61 

Habav   Chuitdbb   Ghobb   «.    GooBoo   Chitbb 

SiBOAB  .  low. B., 481 


8a 


Moostaglrs.— il0^  X  of  1859, 


M.  15  and  16. — ^Moostagirs  are  protected  nom  en- 
hancement, not  as  ryots,  but  as  intermediate  tenants, 
under  sections  16  and  16,  Act  X  of  1869.  Dhukbut 
SuroH  V,  Gooman  Singh 

[W.B.,AotZ;i864,81 

Affirmed  by  Plrivy  Council  in  Dhunput  Singh  v. 

GooxAN  Singh  .    10  Moore's  L  A«,  488 

[W.  B.,  P.  C,  8 

-  IS  x-m  a  a  f  e  e  d  a  r  •— £afi^/Ve« 


40. 

holding.^Held  that  an  ex-maafeedar,  whose  land  at 
the  time  of  settiement  was  separately  assessed,  and  the 
sum  so  assessed  made  payable  through  the  zemindar, 
cannot  be  treated  as  a  mere  ryot  liable  to  enhancement 
Kbdab  Poobbb  «.  EuLLAN  Khan 

[1  Agra,  Be  v.,  66 

See  HvionxMUiAH  Khan  «.  Pban  Sookh 

[8  Agra,  280 

4L Farmers  holding  over.— ^<rf 

X  of  1859,  9.  i5.— Section  18,  Act  X  of  1869,  did 
not  apply  to  farmers  holding  on  after  the  expiry  of 
their  lease,  who  were  therefore  liable  to  enhancement 
without  notice.  Nathoobam  Shaha  v,  Doobga 
Manjbb  .  W.  B.,1864t  AotX,92 


42.- 


-Purchaser   of  transferable 


tenure.— -4<j<  X  of  1859,  e.  5.— The  purchaser  of  a 
transferable  tenure,  under  which  the  rent  cannot  be 
enhanced,  is  entitied  to  the  benefit  of  it,  although  he 
may  not  have  occupied  for  twelve  years,  or  acquired  a 
right  of  occupancy  under  section  6,  Act  X  of  1859. 
FiSHBB  V.  Nttnsoo  Coohab  Mundlb 

[Marsh.,  626 

48, Purchaser  flpom  ryot  at  sale 

in  execution. — Liahiliiff  to  enhancement. — ^A  pur- 
chaser at  a  sale  in  execution  of  a  decree  of  the  right 
and  Interest  of  a  person  in  the  position  of  a  ryot  holdmg 
at  a  low  and  favourable  rate  (the  privilege  being  per- 
sonal to  him  and  his  family)  is  not  entitied  to  ex- 
emption from  enhancement  Flowbst  «.  Kootoob 
HossBiH 2  Agra,  274 

44* lJllA»T't«xlBsaXB.—Tenant9  hold- 
ing directUf  f^rom  Qovemment — In  a  suit  against  the 
Government  for  a  dedaiation  that  certain  lands 
held  by  the  pUdntifls  were  not  liable  to  enhance- 
ment of  xenti  it  appeared  that  the  Government  bad 
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SNHAJrCSMXXrr  of  'RWSrr^-eoniimued. 
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H)  PARnCVItAB  TBVtntB-H0I>DBB8  JLSJ>  TR517BI& 

— eontttiMed. 
Vnder-tenanls— ooit^tiHMcl. 

in  1826  granted,  at  the  rates  then  prevuling  in  the 
Beighhonrhoody  ibe  lands  in  qnestion  to  the  predeces- 
aam  in  title  of  the  plaintiffs ;  that  possession  had  heen 
taken  by  the  Qovemment  shortly  afterwards,  bat 
again  rotored  under  an  ordeif  of  the  Board  of  Be- 
venae  in  1827,  a  settlement  being  made  at  B2-8 
per  kani;  that  in  1248  it  was  arranged  that  the  plain- 
ttffs  shonld  pay  their  rent  through  a  talookdar  who 
had  obtained  a  settlement  for  a  term  of  thirty  years 
over  the  whole  of  the  chur  in  which  the  lands  held 
by  the  plaintiffs  were  situate;  that  on  the  term  of 
thiri^  yean  expiring,  it  was  not  renewed,  and  that  the 
Government  subsequently  gave  the  plaintiffs  notice 
of  enhancement.  Meld  that  the  plaintiffs  were  not 
under-tenants,  and  that,  under  the  circumstances, 
their  tenure  was  not  liable  to  enhancement     Sbc- 

BBXABY  OF  SkATB  V,  BAI>HA  PbBSHAD  WABTI 

[9aii.R.,i8e 

46. Sale  for  arreare 

0f  reiU, — ^Under-tenures  fall  with  the  original  tenure 
A  the  defaulter,  and  are  liable  to  enhancement  by  the 
purchaser  of  the  tenure  sold  for  arrears  o^  rent. 
Tabvokitath  Pobaxakick  v.  MoAllibtbb 

[6  W.  B^  Act  X,  84 

46l Khaniar  laada.— ^e<  X  of  1869, 

a,  4. — Section  4>  Act  X  of  1869,  maJces  no  exception 
as  to  khamar  lands.    Rak  Coomab  Hookbbjbb  v, 

BlTGOOSATB  HVKDUL  ..  »  I  W»  B^  866 

47. Kandidari      texmre,—Te»aiU 

wUh  r^hi  of  oeeupancy  at  rates  varying  with  reve- 
MM. — Mandidari  tenure  is  the  tenure  of  a  tenant  with 
rights  of  occupancy  who  is  entitied  to  hold  at  rates 
Taiying  with  the  revenue,  and  he  possesses  privileges 
superior  to  those  of  an  ordinary  ryot.  His  rates  of 
rent  are  not  liable  to  enhancement.     Bukkut  Nub- 

gBTA  V.  GOUBBB  SiHOH    .  .  2  N.  W^  860 


4&- 


-  Talook  created  before  acoes- 


BioxL  of  BritiBh  Qovemment— J«^  X  of  1869, 
«.  15. — ^A  talook  created  before  the  accession  of  the 
British  Qovemment,  held  at  an  unvaried  rent  from 
before  the  Perpetual  Settlement,  is  protected  from 
enhancement  by  section  16  of  Act  X  of  1869. 
CkMiurD  Chuitdbb  Dutt  v.  Hubbonath  Boy 

[llnd.  Jiir.»  IT.  8.,  62: 6W.  B.,  Act  X,  10 

40. LeaseeBy  ri^ht  of,  to  collect  lac 

insects  from  trees.— ^c^  X  of  1859,— Act  X  of 
1859  does  not  entitle  a  lessor  to  enhance  the  rent 
payable  by  a  lessee  on  account  at  right  leased  to  the 
lati«r  to  collect  lac  insects  from  trees  growing  on  the 
lands  of  the  former.  Gk>FAL  Singh  Moo&ah  e.  Snir- 
xubbb  Pahabin  .        •  28  W.  B.9  458 


SO.' 


'  8i2r80ry  Jote.— ^e^  X  of  1869, 


«f.  8  amd  ^ — A  sursory  jote  tenure  is  not  exempt  from 
the  operation  of  sectiona  8  and  4,  Act  X  of  1869,  but 
is  protected  from  enhancement  on  proof  of  twenty 
ye»'  payment  of  uniform  rent.     Dooboa  Hoyeb 

DoniA  9.  KA88ISSU&  DBBBA  CHOWDHBAnr 

[4W.B.,AotZ,2a 


ISW  H  ANCEMEBTT  OS*  'RENT-^continued. 
2.  LIABILITY  TO  ENHANCBMENT-coi^iiwMrrf^, 

(c)  Lakdb  oocitpibd  bt  Buildings  and  Oabdbns. 
6L 


Lands    witk    buildings.— 

Garden  ground. — Non-agricultural  land* — Land 
held  ancillary  to  the  enjoyment  of  a  house,  as,  for 
instancci  a  garden  or  compound,  is  not  subject  to 
enhancement  of  rent  under  the  Bent  Acts.  Acts  X 
of  1859  and  XIV  of  1863  do  not  apply  to  land 
occupied  by  houses,  but  only  to  land  held  for  agri- 
cultural purposes.    Powbll  v,  Wahid  Khan 

[1 S.  W^  188  rEd.  1878,  217 

Eaxeb  Mohan  Chattbbjbb  o.  Eau  Kisto  Bot 

[2  B.  Ii.  B.,  Ap.,  89 :  U  W.  B.,  188 


52. 


Garden  lEaidB.—AetIofl846, 


s.  26,  el,  4. — Notioe  of  enhancement.--lji  order  to 
obtain  the  benefit  of  clause  4,  section  26,  Act  I  of 
1846  (protecting  garden  lands  from  enhancement),  it 
is  not  sufficient  that  the  notice  of  enhancement 
should  describe  the  lands  as  garden  lands,  but  there 
must  be  a  clear  finding  that  the  lands  have  been 
held  as  such  under  bond  fide  leases.    Siddesbubbb 

CHOWDHBAIN  V  KiBBOBBBKANT  GoSSAIN 

[W.  B.,  1864^  Act  X,  101 


58. 


liBnds  sltaated  in  a  town.— 


Beng.  Rent  Aei,  1869. — ^A  suit  cannot  be  maintain- 
ed under  Bengal  Act  VIII  of  1869  for  rent  at  enhanced 
rates  of  land  not  used  for  agricultural  or  horticul- 
tural purposes,  but  situated  in  a  town.  Hadah 
Mohan  Biswas  v.  Stalkabt 

[9  B.I1.  B.,  97: 17  W.  B.,  441 


64. 


Lands   fbr  building    pur- 


IlOSes. — Battu  land, — Bastu  land  (land  used  for  sites 
of  houses)  situated  in  a  town  cannot  form  the  subject 
of  suits  under  Act  X  of  1869  for  enhancement. 
Bastu  land,  which  is  the  site  of  a  house  occupied  by 
a  ryot  engaged  in  cultivating  the  surrounding  lands, 
does  fall  under  the  provisions  of  Act  X  of  1869. 
Naimudda  Jovaddab  v.  Honobibff 

[8B.Ii.B.»A.O.,28S 
S.  G.  Nymooddbb  Joabdab  v.  Honcbibtv 

[12W.B.,140 

Eaiiab  Chundbb  Sibkabv.  Duboadab  Tabapdab 
[8  B.  Ii.  B.9  A.C.»  284»  note 

Contra,  Ebknt  «.  Gbbbdhub  Manjbb 

[W.  B.,  1864^  Act  X  Bul^  9 


55. 


Iiands  for  building  and  hor* 


tlQoltaral  purposes.— Land  had  been  let  under 
different  pottahs  to  a  man  for  building  and  horticul- 
tural purposes,  to  be  enjoyed  by  him,  his  sons,  and 
his  sons'  sons  for  ever  at  a  rent  mentioned  in  the 
pottahs.  Held  that  though  the  suit  was  cognisable 
by  the  Collector,  the  rent  was  not  liable  to  enhance- 
ment. Eauas  Ghandba  Boy  «.  Hibai.A3^  Sbaii 
Eakib  Chand  Ghosb  e.  Hibalal  Sbal 

[2  B.L.  B.,  A.  C.,98  :10  W.  B.,403 


66. 


Iiand     with     buildings.^ 


Mokurrari.— Where  a  pottah  was  granted  at  **  mok- 
urarri  '*  rates,  and  the  lands  were  taken  for  erecting 
buildings  thereon,  and  carrying  on  the  works  of  an 
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BUHANCmCISNT  OV  KENT^eoniinmed. 

2.  LLiBILITT  TO  ENRAifCEMElirr^eoniinued. 

(e)  Lahds  oooupixd  bt  BviLDivas  aitb  Qabdbvs 
— doniinmed. 

Iiaad  with  buildings— cowftmmi. 

indigo  factory,  it  was  held  to  indicate  a  building 
lease  at  a  fixed  rent*  and  a  suit  for  enhancement 
would  not  lie  in  respect  of  such  land.  Kbbbt  v. 
Hasaklal Doss        .        .    lB.I«.B^8.ir.»ll 


67. 


Benff,  Aei  VIU 


of  1869, — ^A  suit  for  enhanoen&ent  of  rent  nnder  Bengal 
Act  Yin  of  1869  will  not  lie  in  respect  of  lands  occu- 
pied by  buildings.  Bbojo  Nath  KuirDU  Cho  wdhbt 
«•  Stbwabt 

[8  B.  Ii.  &,  Ap.,  51 :  16  W.  B.,  216 


6a 


JwriBdiction.  - 


A  suit  for  enhancement  of  rent  of  land  covered  with 
buildings  will  not  lie  in  the  Revenue  Court  under 
clause  \  section  28  of  Act  X  of  1869,  but  is  cognis- 
able only  by  a  Civil  Court.      DuBOA  SuKDABi  Dabi 

V.  BiBI  UMPATAKiriSSA 

[9B.IfcB^101:18W.B^284 

On  appeal  from  S.  C.  in  which  Judges  differed 

[17  W.  B.,  161 
Khazbuddxv  Ahkhd  o.  Abdul  Bazi 

[3  B.  li^B.,  A.  C,  66  rll  W.  B^  410 
Chuboh  «.  Baktakyt  Shaha 

[9  B.  Ii.  B.,  106,  note  :  11 W.  R,  647 
Bamdhw  Ehait  o.  Habaphak  Pabamakick 

[9  B.  li.  B^  107.  note  :  12  W.  B..  404 
In  bb   Bbaxxaicyi  Bbwa   (Mittbb,   J.y   dis- 
senting) •        .        .9  B.  la.  B^  109»  note 
[14W.  B^26a 


69. 


-  A  plaintiff  brought 


a  suit  for  enhancement  of  rent  of  lands  occupied  with 
buildings,  under  Bengal  Act  VIII  of  1669.  Meld^ 
per  £.  Jaoksok,  J.,  that,  though  Bengal  Act  VIII 
of  1869  does  not  apply  to  lands  used  for  building 
purposes,  the  Civil  Court  has  jurisdiction  to  deter- 
mine suits  concerning  the  rent  of  such  lands,  and 
therefore  had  jurisdiction  to  entertain  the  present 
suit.  Seld,  p«rMiTTBB,  J.,  that  the  word** land" 
in  Bengal  Act  VIII  of  1869  is  used  hi  its  ordin- 
ary sense,  quite  irrespective  of  the  purposes  for 
which  it  is  applied;  and  that  a  suit  for  enhancement 
of  the  rent  of  land  on  which  a  house  is  built  will  lie 
under  Bengal  Act  VIII  of  1869.  Bbajaitath  Kundit 
CROWDHBT  e.  LOWTHBB        .  .  9  B.  la.  B.9 121 

S.  C.  BbOJOKATH  KOOKBOO  CEOITDHBT  V,  GOPBB- 

KATH  Shaha  .  17  W.  B..18S 

00.    '    ■    ■  '      I«and  fbr  building  purpoeeB. 

-^BMtm  la%d$,^^Oodh(utm  toai^.— When  binds  are 

liable  to  be  assessed  with  rent  as  bastu,  and  when  as 

oodbasta  lands.    Pbbx  Laiji  Chowdhby  v.  Bbown 

[6  W.  B.,  Aot  X,  92 


6L 


LandfonningiMrt  of  street 


in  tawru—Beng.  Act  VIII  of  1869. --Land  nHth 
buHdin^M  on  t^.— Bengal  Act  Vlll  of  1869  reUtes 
only  to  agricultural  holdings,  and  its  provisions  have 
no  appHoktioD  to  land  forming  part  of  a  street  in  a 


SnXCAirOEBarEn*  of  UEST'-conlinued. 
2.  LIABILITY  TO  ENHANCEMENT— eofi<tfi««c<. 

(o)  LABDB  OOOITFIBD  bt  BUILDIVaB  AHD  GABDBirB 

^^"OonantiuiMu 

Land  fbrming  part  of  street  in  town— 

eonHnued, 

town.  The  mere  fact  that »  building  has  been  erect- 
ed on  a  piece  of  land  with  the  consent  of  the  pro- 
prietor does  not  give  the  occupant  a  right  to  hold  the 
land  perpetually  at  the  same  rate ;  and  if  the  pro- 
prietor with  an  ultimate  view  of  raising  the  rent» 
brings  a  suit  for  qectment,  he  has  a  right  to  have 
his  title  to  eject  tried  in  that  suit.  CoiiLBOTOB  ov 
MovaHTB  «.  Madab  Bitksh         .  26  W.  B^  130 


62. 


Land  let  fbr  building  pur- 


poses.— ^A  suit  for  enhancement  of  rent,  in  pur- 
suance of  a  notice  to  pay  the  enhanced  rent  or  quit 
the  land  within  three  months,  cannot  be  maintained 
where  the  bmd  in  question  was  originally  let  by  the 
ancestor  of  plaintiffs  to  the  ancestor  of  defendants 
for  building  purposes.  PvBiro  Chuhdbb  Bot  v. 
BabutAu     •  •       2C.  L.B.,81 

68. Land  f6r  purpose  of  silk  fiuH 

tory.—Enhane&ment  of  rent.  Suit  for,—Beng,  Ad 
VIII  of  18^9, 9. 14.— Notice  of  enhancement,— Fhain- 
tiff  having  served  notice  of  enliancement,  in  terms  of 
section  14  of  the  Bengal  Bent  Act  VIU  of  1869,  of 
certiun  lands  held  by  defendants  on  which  reservoira 
and  buildings  for  the  purposes  of  a  silk  filature  had 
been  constructed,  brought  a  suit  for  such  enhance- 
ment under  Act  VIII  of  1869.  The  lower  Court  dis- 
missed the  suit>  in  spite  of  a  statement  in  the  plaint 
that  the  suit  was  brought  under  the  latter  Act  on  the 
ground  that  the  rent  A  the  tenure  was  not  enhance- 
able  under  the  Bent  Law.  Held  that  the  lower 
Court  ought  not  to  have  refused  to  decide  the  suit  in 
the  form  in  which  it  was  brought,  but  ought  to  have 
enquired  as  to  the  nature  of  the  tenancy,  whether  it 
was  held  at  a  £xed  rate  or  not  Seld,  further,  that 
although  the  suit  was  brought  under  the  general  law 
of  procedure,  the  notice  was  not  vitiated  by  the  fact 
that  the  reasons  assigned  for  the  enhancement  were 
reasons  taken  from  iSke  Kent  Law  applicable  to  the 
case  of  ryots  possessing  rights  of  occupancy.      Coo- 

MAB  POBBSH  NABAUT  BoY  V,  WaTSON  &  CO. 

[aC.L.B.,64& 


64. 


-  Lease  of  land  for  building.— 


Perpetual  leases  for  building  are  only  protected  aa 
held  at  a  fixed  rate,  when  the  rent  is  fixed  by  the 
original  leases.  SuBBoxuKeiTLA  Dossbb  v.  SvTnan 
ChuitdbbBot  .        •       2W.  B.9  281 


66. 


DweUing'hmsee, 


— ^A  ryot  who  takes  a  pottah  or  ^vcs  a  kabuliat  for 
his  homestead  is  not  entitled  to  the  privileges  granted 
to  those  who  erect  "dwelling-houses"  on  leased 
lands,  and  i9  not  protected  from  enhancement.  Nirr- 
VBB  Chuitdba  Saha  «.  QossAiv  Jtbin&h  Bhabut- 
tbb  •  8  W.  B.9  Aet  X,  144 

66. Dwelling-house  in  ▼iUage.r- 

Jnriedietionof  Bevenue  Court, — ^A  suit  for  enhance- 
ment of  rent  oif  a  dweUing-house  in  a  village  is  cog- 
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(e)  Lavbi  oocupibd  bt  BuiiiDniQs  avd  Gabdbns 
— ooiUinued, 

Dwelling-house  in  vUlAge—eoueinued. 
BtiaUe  by  the  Collector.    Abdux.  Haxid  o.  Dovoa- 
I>BT  .       8B.I«.B^Ap^ld8 

Kalb  Kibhbb  Biswas  v.  Jankbb 

I8W.B^850 


67. 


Iiands    appurtenant  to    a 


dwelling-hoiiae.--£<p^.  XIX  of  1814,  s.  9.:-The 
defendant  bad  been  dedared  entitiled,  under  section  9» 
Begnlation  XIX  of  1814^  to  bold  eertidn  lands  as  at- 
tached to  bis  dwellmg-bonse  at  an  eqnitable  rent  pay- 
able to  the  landlord.  The  landlord  subsequently  sued 
in  the  Bevenue  Court  for  enhancement  of  rent  of  these 
bmds.  Reld,  per  Giatsb,  J,,  that  the  rent  so  fixed 
on  that  land  must  be  considered  the  fixed  rent  of  the 
homestead  of  the  house  and  ground,  and  not  therefore 
capable  of  enhancement.  ElHAXBTTBDIK  Ahkbd  v. 
AbbuxBaei 


ea 


I«and  on  whioh  shop    is 


IniilA,— vT^MrMtc^to^  of  ^evmime  Comrt,-^Aat  Xof 
i85»,  «.  iUL--A  suit  will  not  lie  in  the  OoUector's 
Court  to  enhance  the  vent  of  land  on  which  a  shop 
■tsBBds^  the  Aep  being  the  thing  for  which  rent  is  paidC 
and  the  land  merely  an  adjunct  to  it.  Madan  SnroH 
t,  Mabait  Buc  Dmi  1 B.  Ii.  B^  8.  N.,  11 


6a 


Lands  leased  Har  building 

a  sehool  and  cbuxi^Lr-JMrUdieUom  of  JEtevemme 
Gsarl— Bevenue  Courts  have  no  jnzisdiction  in  a 
•nit  to  recoYor  aivears  of  rent  at  an  enhanced  rate 
fknrn  a  tenant  to  whom  land  had  been  leased  for  the 
express  puipose  of  building  a  schod  and  a  church. 
Subvqhoibb  «.  BsmcHABirr  9  W.  B^  868 


(i)  DXFBITDBBT  TALOOXBASB. 


7a 


Beng.  Beg.  Vm  of  1788;  ss. 

49,  6L — ^A  dependent  talookdar,  whose  tenure  was 
in  mristenfe  before  the  Permanent  Settlement,  is  en- 
titled to  protection  under  section  40,  Begulation  V III 
of  1798,  unless  his  lemindar  can  prove  a  title  to  en- 
hance rent  under  section  61  of  that  law.  Badhbbxa 
CHOWBBAor  V,  Bam  MoEuir  Ghosb  .  1  W.  B^  867 

7L s.    SL—Actmal 

fropritiorM,  —  The  "dependent  talookdan''  men- 
tioned in  Begnlation  YIII  of  1798  are  actual 
praprietors  and  not  takokdaxs  whose  talooks  are 
held  mder  documents  granted  by  proprietors  which 
do  not  transfer  property  in  the  smL  The  defendant 
was  therefore  held  not  exempt  from  liability  to  en- 
haaeement  as  being  one  of  the  latter.  SuTTTAinrirB 
OflosAVL  «.  Hubo  Kishobb  Dim .  16  W.  B^  474 


78. 


Act  X  of  1859, 

9.  16. — ^A  dependent  talook  created  before  the  de- 
cennial settlonent  is  protected  from  enhancement 
by  section  61,  Begulation  VIII  of  1798,  except 
under  the  circumstances  therein  mentioned.  In  a 
sint  by  a  zemindar  for  enhancement,  brought  after 
Act  X  of  1869  came  into  operation,  against  the  bidder 


BHOAJBrCEiaarT  of  BSSrS-^oonUmed. 
2.  LIABILnr  TO  ENHAKCBMENT— coa^tmitfd. 

(d)  DbPBNBBVT  TALOOKDABS-^OOattaVAJ. 

Beng.  Beg.  VIII  of  1798»  s.  bl—couHwited. 

at  a  fixed  rent  of  a  dependent  talook,  the  latter  is  pro- 
tected from  enhancement  by  the  provisions  of  section 
16  of  that  Act»  notwithstanding  decrees  pronounced 
in  previous  litigation  between  the  parties  declaring 
the  semindar's  right  to  enhance^  sjid  directing  that 
the  rent  of  the  talook  should  be  assessed  iftpergunnah 
rates,  if  it  appear  that  the  rent  never  has  been  assessed 
at  pergunnan  rates  and  never  has  been  enhanced, 
bnt  has  remuned  unchanged  from  the  time  of  the 
Permanent  Settiement.  Sudidecarees  place  the  semin- 
dar  in  no  better  position  than  other  landlords  who, 
previously  to  the  passing  of  Act  X  of  1869,  had  a 
good  right  to  enhance,  but  whose  right,  not  having 
been  exercised  from  the  time  of  the  Permanent  Settle- 
ment»  has  been  taken  away  by  the  16tii  section  of 
that  Act  HUBBOVATH  BOT  «.  GOBIKB  Chuvbbb 
DuxT  ....  16B.IfcB^180 
[88  W.  R,  868 :  li.  B«  8  L  A^  198 

the   High  Court  decision  in  HUBBO- 
V.  €k>BnrB  Chtobbb  "Ouvs 

[6W.B^AotX,lI 

S.  Con  review     .        •       6W«Bi,AotXy8 


7a 


VwregiM^^d 


Ummrt, — A  dependent  talookdar  under  section  61  of 
Begulation  YIII  of  1796  is  not  debarred  from  claim- 
ing the  benefit  of  that  section  because  his  tenure  had 
not  been  registered  by  the  zemindar  under  section  48 
of  that  law.  The  omim  of  proving  that  a  dependent  ta* 
lookdar  under  section  61  of  the  Begulation  is  liable  to 
enhancement  under  the  provisions  of  that  section  must 
fall  on  the  aemindar.  BoTAXOTBB  Chowbhbain  v. 
Nini BOOOoiCAB  Dby     •        •        .8  Hay»  880 

74    '  Jp4rsou9  notptt' 

mmai  emUinator&, — In  a  suit  for  arrears  of  rent  at  an 
enhanced  rate  against  tenants  who  held  a  ''kaimi 
jote  jumma,"  held  that  the  fact  that  they  did  not 
personally  cultivate  land,  bnt  held  ajumma  with  lyots 
under  them,  could  never  place  them  in  the  position 
of  dependent  talookdars,  and  even  if  it  could,  L., 
tion  VIII  of  1798,  section  61,  could  not  applvjto  t 
unless  they  could  show  that  their  tenure  existed,  and 
was  capable  of  being  registered,  at  the  date  o^  the 
decennial  settlement.  BsHAir  CkuHBBB  Bavbbjbb 
o.  HmusH  CHinirBBB  Shaha      •    84  W.  B^  146 

7a  ' FerionwUh  Ua— 

terminable  fearlv  or  at  wUl  of  temindar, — Section 
61,  Begulation  YIII  of  1798,  refers  solely  to  depend- 
ent talookdars,  and  cannot  be  applied  so  as  to  pro- 
tect from  enhancement  a  person  whose  tenure  is  ter- 
minable at  the  end  of  any  year,  or  at  the  ^easure  or 
caprice  of  his  semindar.  KALBBBHxnr  Banbbjbb 
«.  BoMBSH  Chuitdbb  Dutt  •       .    8  W.  B^  178 


7a 


■  Naimreaftetmre. 


— In  a  suit  for  enhancement  of  rent  under  Begula- 
tion YIII  of  1798  the  nature  of  the  tenure  is  a  ma- 
terial question,  irrespectively  of  the  question  whether 
the  Vent  is  fixed  or  variable,  the  nature  and  extent  of 
the  proof  which  the  pbiintiff  (semindar)  is  bound  to 
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ENHANCEICBNT  OF  BJBNT^eotUimmtd. 
2.  LIABILITT  TO  SSUASCmsmfT-^oiUinmed 
(d)  DBPBirDBST  TALooKDASM^-conHmited. 
Beng.  Beg.  Vm  of  1796,  0.  ^l-^cornHnmed. 
give  being  different  according  m  the  tenure  falk 
within  section  49  or  section  51  of  the  Begulation. 
The  rulings  of  the  High  Court  holding  that  in  order 
to  bring  a  talook  within  section  61  of  the  fiegulation 
it  is  sui&cient  to  show  that  it  existed  and  was  cap- 
able of  being  registered  in  the  semindari  sherishta 
at  the  time  of  the  decennial  settlement,  approved  of. 
Baka  Soohdusbb  Dossbb  «.  Badhika  Chowdhbaiv 
[18  W.  B.»  P«  O.,  11 
S.  C  Badhika  Chowdhsaiit  o.  Baka  Suvdabi 
Da8i  .    4  B.  L.  B.,  p.  Cs,  8 

[18Hbore'8LA.,248 


77. 


Eaeempiionfrom 


Mhaneement, — Suit  for  enhancement  (under  the  old 
law)  of  rent  of  a  talook  held  to  be  a  dependent  talook 
within  the  meaning  of  section  61,  Begulation  VIII  of 
1798,  although  not  duly  registered  by  the  zemindar. 
Meld  that  the  defendant  having  made  out  a  strong 
primdfctcie  case  to  prove  that  he  and  those  through 
whom  he  claimed  had  held  the  talook  at  a  fixed  rent 
from  a  date  more  than  twelve  years  prior  to  the  de- 
cennial settlement,  and  tiie  zemindar  having  relied 
on  the  weakness  of  the  defence,  and  having  failed  to 
show  that  the  rent  had  varied*  the  tenure  was  exempt 
from  re-asseesmenti  MoHAxorA  Dossbb  v.  Dota- 
xoTB  Chowdhbaik  •        .7  W.  B^  62 


7a 


-  AcoreHom  to 


ma  ienmre  wihfiaed  rew^.-^  Where  a  permanent  zim- 
ma  tenure  has  been  held  at  one  rate  of  rent  for  more 
than  twenty  years,  the  terms  of  section  15,  Act  X  of 
1859,  as  well  as  the  provisions  of  section  51,  Begu- 
lation VllI  of  1793,  preclude  the  zemindar  trom  as- 
sessing accretions  to  the  parent  talook.  Juqout 
CHlTErBBB  DUTT  «•  Paitiott  .    S  W,  B.,  427 


79. 


RyoH      kcidimi 


iemtre, — ^Where  a  zemindar,  a  purdiaser  from  a 
mortgage,  sued  to  enhance  the  rent  of  lands  (port  of 
the  purchased  zemindari)  held  on  a  ryoti  kadimi  ten- 
ure, which  had  existed  more  than  twelve  years  before 
the  decennial  settlement,  but  the  holder  of  which 
had  subsequently  accepted  a  pottah  from  the  ze- 
mindar,— Heldf  the  acceptance  of  such  pottah  did 
not  debar  the  tenant  from  the  right  of  exemption 
from  enhancement  to  which  he  was  entitled  by  reason 
of  the  nature  of  his  tenure.  Such  a  pottah  may  be 
confirmatory  only,  and  is  not  inconsistent  with  the 
presumption  that  a  prior  title  existed.  SembU, — A 
claim  to  exempt  a  tenure  from  enhancement,  on  the 
ground  that  it  is  a  ryoti  kadimi  tenure,  does  not  fall 
within  Begulation  Vlll  of  1798,  section  61.  Bak 
ChUITDBB  DutT  V,  JOGBSH  Chundbb  Dutt 

C 12  a  Ii.  B^  P.  C  229 :  19  W.  B.,  656 

•  NotioB  ofenkanee' 


90.  ^— ^— — ^— 

iii6ii<'.— Section  51,  BeguUtion  Vlll  of  1798  (looked 
at  with  sections  18  and  15,  Act  X  of  1869),  does  not 
require  any  notice  in  the  case  of  a  dependent  talook- 
dar,  preliminary  to  a  claim  for  enhancement  of  rent ; 
but  in  order  to  succeed  in  a  suit  under  that  section 


SNHANCEIGBNT  OS*  BXST-^onHnued. 
2,  LIABILITY  TO  ENHANCEMENT— coirfiiwitfir, 

<<0   DbPBBPBKT  TAIiOOKDABS— COM^'lMMi. 

Beng.  Beg.  VHI  of  1796,  8.  bl-^eonHnmed. 
plaintiff  must  show  that  he  is  about  to  enhance  on 
one  of  the  three  grounds  therein  mentioned.  Tasibbb 
Kant  Lahoobbb  «.  Koobj  Bbhabbb  Awustbb 

[12  W.  B«112 

81. Grounds  of  m- 


haneemetU.— The  grounds  of  enhancement  stated  in 
section  61  of  Begulation  VIII  of  1793,  and  not  those 
in  section  17  of  Act  X  of  1869,  are  applicable  to  de- 
pendent talookdars,  Hvbonath  Boy  c  Bnu>oo 
Bashihbb  Dbbu  .  .    6  W.  B.,  Act  X,  28 

82. .  Act  X  of  1859, 

M.  13,  17. — In  a  suit  for  enhancement  on  one  of 
the  grounds  set  forth  in  section  17,  Act  X  of  1869, 
the  notice  under  section  18  can  be  served  on  a  ryot 
with  rights  of  occupancy;  but  in  a  case  of  a  depend- 
ent talookdar  the  plaintiff  must  proceed  under  section 
61,  Begulation  VIII  of  1798,  and  not  on  the  grounds 
laid  down  in  section  17,  Act  X  of  1869.  The  defend- 
ant's talook  in  this  case  being  a  shikmi  one,  the 
suit  under  section  17  was  informal,  and  was  accord- 
ingly dismissed.  Bbojo  Soovdub  Mittbb  Mozoom- 
DAB  P.  Ealbb  Kuhobb  Chowshby 

[8W.B^498 

86. Act  X  of  1859,  &  16.— Ade- 

pendent  talookdar's  rent  is  not  liable  to  enhancement^ 
unless  it  can  be  shown  to  have  changed  since  the 
Perpetual  Settlement,  and  he  must  be  proceeded 
agahist  under  section  15  (not  17)  of  Act  X  of  1869. 
Nuboxishobb  Boss  o.  Pandul  Siboab 

[8W.B.»612 


84. 


Bate  of  enhaaoed  rent- 


Siffhi  to  reagonable  profit, — ^A  talookdar's  rent  can- 
not be  enhanced  to  the  same  rate  as  that  paid  by 
cultivating  ryots;  the  talookdar  is  entitled  to  some 
reasonable  profits.  HuBOBOOKsmEaB  Chowdsbaut 
«.  Akukd  Mohvn  Ghosb  Chowdhbt 

[1W.B^4SB 


86. 


Neiffkbourinff 


lands  of  same  kind, — ^A  talookdar  is  liable  to  en- 
hancement only  to  the  extent  of  what  other  similar 
talookdaris  in  the  neighbourhood  pay  for  similar 
under-tenures  with  similar  lands.  Mohima  Ohuk- 
DBA  Dbt  9.  GooBoo  DoBS  Sbiv     .    7  W.  B^  286 


8a 


Prooedure.— ^M^.  Esg.  VUI 


of  1798,  9,  6, — ^Points  out  the  procedure  to  be  adopted 
by  a  Court  in  a  suit  for  enhancement  of  rent,  when 
the  defendant  pleads  that  he  is  a  shamilat  talookdar, — 
that  is  to  say,  a  talookdar  protected  under  the  provi- 
sions of  section  6,  Begulation  VIII  of  1798.    Sha- 

BODA  PBOSirVirO  MOOKBBJBB   O.   BiPBBN    BBEABBB 

BoBB 16W.B.,71 

•  Senff.  Ueg.  VIU 


87. 

of  1798, 9*  51, — Failnre  of  dtfendant  to  prove  pro- 
enmptive  protection  from  eJianeement, — In  a  suit 
for  arrears  of  rent  of  a  talook  at  an  enhanced  rate^ 
where  it  was  shown  that  the  defendant  was  not  en 
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BNHAlTGEiaiNT  OF  'BESTP-^-eotUinmed, 
2.  LIABILITT  TO  ENHANCEMENT— conMiNMd. 

(d)  DmaiDBVT  TAIOOgPABl     <1>ll<MltW<, 

Proeedure— eM^'m^d. 

titled  to  nt  op  as  againft  ssy  cue  for  enhABoemmt 
made  oat  by  the  plamttff ,  tbat  he  wu  protected  by 
proof  or  preeamptioii  of  hokUag  from  the  permanent 
aettlement^ — Held  that  that  did  not  relieve  the  plain* 
tiff  from  the  neoeaeity  of  proving  a  caae  under  B^ga- 
lation  YIII  of  1796,  aection  51,  under  which  alone 
he  eonld  maintain  hia  mit.  Susm  Cmvbv  Dnr  «. 
ISHur  CHvn>ni  .    SSW.B^88S 

(»)  GOVBISUOTIOK  OT  DOOVXIVTB  AB  SO  LUBHITT 
TO  IVHAVCBMIVT. 


8a 


Kanraoi  laaaa— A  maurasi 


fpeipetoal)  tenure  doea  not  neccMarily  cany  with  it 
fixity  of  rent;  it  is  matter  of  evidence  whether  it 
does  or  not,  tiieref  ore>  the  rent  of  such  a  tenure  may 
be  liable  to  enhancement  Akakdlal  Dim  «. 
M vunTV  Axj  aB.IiiB.,A.C^88knote 


80. S^ninaifia^doi 

sMiariaMs. — ^A  maurasi  pottah,  in  which  the  rent  is 
not  fixed  as  invariable,  does  not  protect  the  ryot  from 
enhancement.  Tabvok  CHinmsB  Nuhdeb  v,  Mo- 
i»H00800Dinr  Nu]n>Bi    .       Q  W.  R»  Aot  X,  80 

ea TiJcha  mohio,— 


The  words  "tikka  mofato'*  cannot  be  construed  as 
eonferring  a  permanent  or  maurasi  lease  at  a  fixed 
rate.  NimsB  Chuvdxb  Shaha  e.  OossAnr  Jot 
SiiroH  Bhasattbb       •       8  W.  B^  Act  Z,  144 


9L 


Hoknrrarl  teuare.— An#  for 


hdbmUai, — Bate  poidfor  similar  lands, — In  a  suit 
for  a  tabnliat  at  an  enhanced  rate  under  a  pottah,  the 
terms  of  which  were  that  the  lessee  should  hold  the 
lands  for  four  years  rent-free;  that  after  measure- 
ment^ the  lands  were  to  be  assessed;  that  then  he 
was  to  pay  four  annas  a  bigha  in  the  year  1266,  six 
annas  in  U66,  and  eight  annas  and  three  gandas  in 
1267  and  for  ^  years  after,— JZsM,  this  did  not  con- 
stitute a  mokurrari  holding  at  a  fixed  rate.  The  case 
vras  remanded  to  ascertain  what  were  the  rates  of 
similar  lands  in  the  neighbourhood  in  127^  and 
decree  to  be  made  accordingly.    Kabucitddi  Khaitd- 

KAB  «.  NADIB  ALI  TaSAFDAS 

[aai«.B^A.a,S66:llW.B^164 

Sxpretsions  t»- 


fwrting  hereditary  charaeter  of  ^mifrs.— The  ob- 
jection that  the  documente  relied  on  by  the  de- 
fendant in  support  of  their  mokurrari  title  contained 
no  expreanons  importing  the  hereditary  character 
of  the  alleged  tenures,  was  held  to  be  one  not  open  to 
the  plaintiff  in  a  suit  for  enhancement,  where  the 
pleadings  admitted  the  existence  of  the  tenure  and 
the  lawful  occupation  of  the  defendant,  and  the  only 
question  was  whether  the  tenures  were  held  at  a 
▼ariaUe,  or  at  a  fixed  and  invariable  rent.  Even  if 
the  objection  were  open  to  the  plaintiff,  it  was  held 
that  it  could  not  prevail  against  the  evidence  which 
the  record  afforded  that  for  upwards  of  a  century  the 
talooks  in  question  had  been  treated  as  hereditary, 
and  as  such  iMd  descended  from  father  to  son,  and 

II 


EHHAS'CSaaDrr  OV  BXNT—eontitmed, 
2.  LIABILITY  TO  ENHANCEMENT-c<mMii«0<r. 
(fi)  CovsTEiroTiov  or  DooTrxmrra  as  to  Liabiliti 

TO  EVHAVOUOKT— OOaMlMMif. 

Hoknrrarl  tenure— coa^taaed. 

been  the  subject  of  purchase.    OOPAL  Laxi.  Ta&osb 
V,  TiLLUCK  Chvkdbb  Bai 

[8  W;  B^  p.  O^  1 :  10  Hoore'e  L  A,  188 

9a 


Fura  dastoor. — 
Where  it  was  stipulated  in  the  pottah  that  the  land 
shoidd  be  held  rent-free  for  five  JoKn,  from  1260 
to  1264;  that,  for  1266,  a  rate  of  five  annas  a  bigha 
shoidd  be  paid ;  for  1266,  ten  annas  a  bigha;  and  that 
from  1267  the  rvte  to  be  paid  every  year  should  be 
the  "  pura  dastoor,"  or  full  eustomaiy  rate  of  fourteen 
annas,— it  war  held  not  to  constitute  a  bedding  at  a 
fixed  rent  Bhabat  Ckjotdba  Aitor  v.  Qaub 
MaviDabx 

[SLB.Ii.B^A.G.,M8,note:  11W*B^81 

MeiU  fixed  after 


94^  __^.^__ 

etaUd  Ume.—Aet  X  of  1869,  es.  18  and  i7.--The 
defendant,  as  middleman,,  took  a  clearing  lease  of 
certain  land,  which  it  was  agreed  in  the  ife^buliat  he 
should  hold  during  1260  without  any  rent;  *'for 
1261,  at  the  rate  of  Bl  per  kani;  for  1262,  at  B2 
per  kani;  for  1263,.  at  R8  per  kani;  and  in  1264,  at 
the  full  customary  rate  of  B6per  kani.'^  The  tenure 
was  admittedly  a  permanent  one.  In  a  suit  for 
arrears  of  rent  for  1272,.  after  notice  of  enhancement 
under  section  18,  Act  X  of  1869,— JZeU  that  the  in- 
tention was  that,  after  1264,  the  rent  should  be  fixed,, 
and  it  was  therefore  not  liahle   to  enhancement. 

SOOBASOONDBBT  DABBB  «.  QOLAM  ALLT 

£15B.Ii.B^7.0^126^i|0te:18W.R,14ft 
98.  ■  I^eaae  not  Anally  flxljag  rent. 


"^Failmre  ta  epee\fy  iaro^ioa.— An  amulnamah,  by 
which  the  defenduit,  for  clearing  and  cultivating 
chur  lands,  was  to  pay  no  rent  for  the  first  three 
years,  and  then  a  lew  rate  of  rent  gradually  rising 
till  it  reached  a  certain  rate»  no  period  bdng  fixed 
for  the  duration  of  such  last-mentioned  rate,  was  held 
to  be  no  bar  to  the  plaintiffs  right  of  enhancement 

PVDSO  MOVBB  DOBBIA  «.  Pu&AKAHUND  SBIN 

[7W.R,158 
Iiease  of  land  unoleared.— 


98. 

Land  let  for  pwrpoee  ef  elearioff  at  low  rent  after- 
wards  to  be  h^her. — ^When  land  is  let  for  the  purpose 
of  clearing  jungle,  or  other  reclamation,  and  on  this 
ground,  or  any  otiier  ground  mentioned  in  the  lease, 
a  reduced  rent  is  provided  for  the  first  few  years, 
and  it  is  Bud  that  tiie  rent  is  to  be  at  a  certain  rate 
as  the  full  rent,  such  rent  is  not  liable  to  enhance- 
ment. HiTBO  Pbasad  Bot  Chowdmby  v.  Chvksbi 
CsuBV  Boybaobb 

[  I.  la.  B.,  9  OalOn  608 :  IS  O.  Ii.  B.,  261 

Act  I  of  1845, 


97. 

s.  26,  el.  d.'-Jnngle  Z«kl.— The  words  "such  land 
continuing  to  be  used  for  the  purposes  specified  in 
the  leases"  in  clause  4,  section  26,  Act  I  of  1845,  do 
not  restrain  the  effect  of  a  lease  for  clearing  land 
of  jungle  solely  to  such  time  as  jungle  remains  to 

8f 
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lioase  of  land  uncleared— con^tmMd. 

be  cat  on  the  land,  bat  shoold  be  taken  to  mean 
that  the  lease  will  stand  gpood  as  long  as  the  land 
is  kept  clear  of  jangle,  and  not  allowed  to  fall  back 
into  its  old  state.  If  a  pottah  gives  the  tenant 
power  to  extend  his  lease  beyond  the  land  originally 
made  over  to  him  nnder  the  pottah,  and  gives  the 
same  rent  for  the  additional  land  as  for  the  other 
land,  such  additional  land  is  not  assessable  with  the 
pergonnah  rate  of  rent,  but  the  pottah  is  good  and 
binding  even  on  an  aaction-purchaser  as  respects  the 
whole  of  the  kind  cultivated  by  the  tenant.  Watbok 
&  Co.  V,  Jhukboo  SuroH        .        .  1 W.  B.,  196 


9a- 


-  IieaBe  containing  no  term  for 


expiry. — Improvement  of  land. — Agency  of  ryot- 
Improvement  by  other  means, — ^When  a  pottah  contains 
no  term,  and  does  not  provide  against  enhancement, 
and  the  tenant  has  not  occupied  for  twelve  years,  if 
it  is  shown  that  the  tenant  hi»  improved  the  land  he 
will  be  entitled  to  a  proportionate  redaction  in  deter- 
mining the  rent  he  should  pay.  But  if  it  is  also 
shown  that  the  value  of  land  generally  in  the  neigh- 
bourhood has  increased  irrespectively  of  the  agency 
of  the  ryot,  the  landlord  wUl  be  entitled  to  enhance- 
ment proportionate  to  that  improvement.  Mathu&a 
MoHUN  Saha  v.  Gyabaic  Haldab 

[W.  B.,  1864,  Act  X,  128 


99. 


Translbree  of   lease. —  Con^ 


etruction  of  leate. — Liability  to  enhancement, — ^A 
lease  contiwaed  the  following  words:  "Ton  shall 
continue  to  pay  the  sum  of  sicca  fiS  fixed  on 
the  whole  as  ticca  jumma  of  the  said  mouzah  every 
year,  and  having  cleared  the  villages  of  jungle,  and 
having  brought  the  lands  under  cultivation,  yourself 
and  through  others,  as  usual,  enjoy  and  occupy  the 
same  with  your  sons  and  grandsons  in  succession." 
Held  that  the  lease  conveyed  an  absolute  interest, 
and  that  the  grantee  and  his  heirs  were  entitled  to 
transfer  it;  and  that  a  transferee,  not  an  auction- 
purchaser,  was  not  liable  to  enhancement  of  rent. 
Watson  &  Co.  v.  JooassHAB  Attah 

[Marsh.,  830: 2  Hay,  486 


100.- 


-Iiease  stipnlating   against 


enhancement. — **Year  by  year" — The  stipula- 
tion in  a  pottah,  *'  after  this  in  no  manner  shall  en- 
hancement be  demanded,"  precludes  enhancement 
during  the  existence  of  the  pottah,  notwithstanding 
in  a  preceding  part  of  the  pottah  the  words  *'year  by 
year  "  are  used  (Batley,  J.,  dietentiente),  PuKOHA- 
iruN  Boss  V,  Pbabt  Mohuk  Dbb     .  2  W.  B.,  226 


lOL 


Solehnamah  sti[pnlating 

against  enhancement — Construction  of  soleh- 
namah.— A  member  of  a  Hindu  family,  who  had  the 
management  of  the  ancestral  property,  was  sued  by 
one  of  the  tenants  for  iUegal  distraint.  Plaintiff  put 
in  a  pottah  in  which  the  rent  was  described  as  a  fixed 
rent,  and  the  tenancy  an  old  and  existing  tenancy. 
The  result  of  that  suit  was  a  solehnamah,  or  compro- 
mise between  the  portiesi  in  which  the  manager  &[ed 


ENBlAirCSiMBirF  OS*  "KESV^-continned* 
2.  LIABILITY  TO  ENHANCEMENT— wwihiiiwA 

(e)  COBBTBirCTION  OT  DoomCBBTS  A8  TO  LlABUlTT 

TO  ENHAircBHBNT — continued. 

Solehnamah  stipulating  against  en* 
hanoement — continued. 
or  confirmed  the  rent  of  the  tennrej  and  agreed  that 
the  rent  should  not  be  enhanced.  Held  that  the 
effect  of  the  solehnamah  was  to  confer  upon  the  ten^ 
ant  and  his  descendants  a  maurasi  mokurrari 
right  in  the  land  at  a  fixed  rent,  as  far  as  the  man- 
ager was  capable  of  conferring  sach  a  right.  Bhoo« 
BinrMOHurBB  Dossbb  v.  Dhonayb  Eabioitb 

[16W.B.,484 


102.- 


Decree  allowing  enhance- 

m.ent,^8ubsequent  transfer  of  estate.—A.  childless 
Hindu  widow  granted  a  pottah  to  defendant.  On 
her  death  there  was  a  dispute  as  to  the  heirship  to 
her  husband,  and  the  right  of  plaintiff's  vendor  hav- 
ing been  declared,  the  latter  brought  a  suit  against 
defendant  for  a  kabuliat  at  enhanced  rates  of  rent. 
Defendant  disputed  the  claim,  setting  up  the  title  of 
the  opposite  party«  but  the  suit  was  decreed  to  the 
extent  of  the  rate  of  rent  admitted  by  defendant. 
Subsequently  plaintiff  issued  a  notice  of  enhance- 
ment,  and  defendant  not  coming  to  terms,  sued  to  set 
aside  the  pottah  and  obtain  possession.  Seld  that 
the  decree  obtained  by  plaintiff's  vendor  created  a 
new  contract  between  the  parties  under  the  kabuliat, 
by  which  defendant  was  entitled  to  hold  at  the  rent 
admitted  by  him  till  phiintiff  took  further  steps: 
and  that  plaintiff's  vendor  having  conveyed  his 
whole  title  to  plaintiff,  who  then  gave  defendant  dis- 
tinct notice,  plaintiff  was  entitled  to  succeed  in  the 
present  suit.  Juyyessur  Buttobyal  9.  Roodro  No- 
rain  Boy,  12  W.  S.,  299,  distinguished.    NiTBO  Ki- 

BHBSr  MOOKKBJBB  V.  EAIAOHAITD  MoOKBBJBB 

[16  W.  B.,  488 

See  JuooBSSiTB  Bitttobtai  v.  Roodbo  Nabaiw 
Rot 12  W.  B.,  289 


108. 


Agreement    to    pay    in- 


creased rent. — Acquiescence. — One  of  the  holders 
of  an  under-tenure  having  agreed  with  his  immediate 
landlord  that  an  enhanc^  rent  should  be  paid  in  re- 
spect of  the  tenure,  the  enhanced  rent  fixed  was  paid 
for  some  years,  when  default  being  made,  the  landlord 
brought  a  suit  against  all  the  joint-holders  for  arrears 
of  rent  at  the  enhanced  rate.  Held  that  the  land- 
lord was  entitied  to  rent  at  the  rate  claimed,  unta 
circumstances  were  shown  from  wluch  it  would 
follow  that  the  rate  claimed  was  not  the  fair  and 
equitable  rate  payable.  Held,  further,  that  the 
holder  by  whom  the  agreement  to  pay  the  enhanced 
rent  was  made,  was  not  solely  liable  to  pay  that  rent, 
but  that  the  tenure  was  liable,  and  that  if  it  could  be 
shown  that  the  other  holders  had  acquiesced  in  the 
agreement  they  were  likewise  responsible.  Burhun- 
uddi  Howladar  v,  Mohun  Chunder  Ouha,  8  C.  L.  R., 
508,  distinguished.  BxTBHUNTTDDi  Howladab  v, 
MoHiTH  Chitkdbb  Guha  .    8  G.  Ii.  B.,  611 


104. 


>  Decree  in  accordance  with 


defendant's    admission,— Jc^ijr.   Act    VII  of 
1869,  s.  Hr-8nitfor  arrears  ofrent.^Rate  of  rent 
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VSniANCEXEST  OF  BJBNT^'-eomHmutd. 
8.  LIABILITY  TO  ENHANCEMENT— ffwi«jMi«(J. 

(«)  COVBTBTTOnON  OV  DoOVXIim  AS  TO  LlABIUTT 
TO  EvUAXOWMSBT'-eoiUimued, 

Beeree  in  aooordanoe  with  defendant's 
admiiwion — contitmed, 

jMjfohU, — The  plaintiff  saed  for  anean  of  rent  for  the 
year  1282  at  the  rateof  fi2*8perbigha.  Thedefend- 
ant  alleged  that  the  rent  was  only  fifteen  annas  per 
higha.  The  Judge  f oond  that  the  phuntiil  had  not 
proved  that  the  rate  of  rant  was  B2-8  per  bigha,  and, 
without  findmg  that  the  proper  rate  was  fifteen 
annas,  gave  the  plaintiff  a  decree  for  that  amount. 
The  plsintiff  brought  a  subsequent  suit  for  arrears  of 
rent  for  the  year  1288«  when  it  was  held  by  the 
Court  of  first  instance  and  by  the  lower  Appellate 
Court  that  he  could  only  recover  arrears  of  rent  at 
the  rate  of  fifteen  annas,  that  being  the  rate  of  "  rent 
payable  for  the  previous  year"  within  the  meaning 
of  section  14^  Bengal  Act  VIII  of  1869.  Seld  that 
the  dedsions  were  wrong,  and  must  be   reversed. 

PimOO  SUTGH  V.  NlBGHIir  SiKGH 

[X  L.  IL,  7  Calc^  298:  8  C.  Ii.  B^  810 

106. Btipalation  in  kabnliat  for 

increase  in  Ten'L-^Bent  for  land  in  excest  of 
quantity  held  under  kabuliai, — Suit  to  recover  rent 
as  agreed, — Notice  of  enhancement, — Benff,  Act 
VIII  of  1869,  9, 14.— Where  a  kabuliat  contains  an 
agreement  to  .pay  a  certain  specified  rent  for  a  certain 
specified  area,  although  no  rate  per  bigha  was  fixed, 
and  also  an  agreement  to  pay  further  rent  at  the  rate 
spedfied  for  lands  found  on  measurement  to  be  held 
in  excess  of  the  lands  of  which  the  jumma  was  fixed, 
a  bindlord  is  entitled  to  recover  such  increased  rent 
without  serving  any  notice  on  the  tenant  under  sec- 
tion 14  of  Bengal  Act  VIII  of  1869,  and  it  is  a  rea- 
sonable presumption  to  make  that  the  rate  per  bigha 
was  the  average  rate  of  rent  payable  in  respect  of  the 
lands  for  which  the  total  amount  of  rent  payable  was 
fixed.  Nistarind  Daeei  v.  Bonomali  Chatterfee,  L 
L,  jS.,  4  Cale.,  941,  foUowed.  Laidlby  «.  Bishu- 
chasakPal  .  .  I.  Ii.  B^  11  Oalo,  668 
108.  — — -  Agreement  to  take  rent 
as  long  as  holdings  oontinae.—JSt^A/  to  en- 
hance.— Exemption  ft'om  enhancement, — Where  the 
leladve  rights  of  the  parties  as  landlord  and  tenants 
were  determined  by  competent  authority,  and  the 
matter  referred  for  decision  of  the  Collector  was  the 
eommutation  of  the  rents  paid  in  kind  into  money 
rents,  and  that  officer  in  so  doing  decided  the  rights  of 
the  parties  declaring  the  tenants  Bub-pr(^rietor8  and 
directing  them  to  pay  at  the  revenue  rates  with  an 
addition  of  6  per  cent,  allowance  to  the  landlord, — 
Meld  that  the  lumberdar,  notwithstanding  his  failure 
to  set  aside  the  order,  and  his  receipt  of  the  amount 
■o  fixed,  was  not  precluded  from  enhancing  the  rent 
on  any  of  the  grounds  specified  in  section  17,  Act  X 
of  1859.  Where  a  wajib-ul-urz  stated  that  "the 
hereditary  tenants  in  the  village  pay  their  rents  like 
the  proprietors,  and  so  long  as  they  shall  continue  to 
pav  their  rents  they  and  their  heirs  shall  continue  to 
cultivate  their  holdings," — Held  that,  on  the  terms 
of  the  wajib-ul-urz,  the  defendants  could  not  claim 
exemption  from  enhancement.  Bukseb  v.  Rax- 
eooKH 8Agra»d84 

II 


XSmBCANCBMENT  OF  RON  T-^-continued, 

2.  LIABILITY  TO  ENHANCEMENT-^oirfiiwerf. 

(e)  CkiKsravcTiON  or  Dqoxtmsnts  as  to  Liability' 
TO  Enhancbmjbkt— eo»ft»«0<f. 

107. 


Provision  in  administra* 
tion  iMiper  protecting  firom  enhancement. — 
A  specific  provision  in  the  administration  papers 
protecting  the  ryot  from  enhancement  of  rent  during 
the  term  of  the  settlement  will  be  enforced.  Jhuk- 
xtTK  Shah  o.  Dbbbs  Dasb 

[lN.W.,8:£cLlS78,7 

108b  ■  Conditions  with 

respect  to  enhancement  of  rent  in  a  wajib-ul-urz  are 
generally  intended  to  have  effect  only  during  the 
period  of  the  settlement  being  made  at  the  date  of 
such  wajib-ul-urz.    Baxohoo  Bam  v.  Dowlttt  Rau 

[2N.W.,8 

loa 


— —  Agreement  to  pay  enhanc* 
ed  T&tea.—Tenant-at'Will.'-N.'W.  P.  Bent  Act 
(XVIII  of  1873),  9.  2i.— The  patwari  of  a  viDage 
entered  in  his  diary  that  a  tenant-at-will  had  agreed 
with  the  landholder  to  pay  enhanced  rent,  but  the 
agreement  was  not  recorded,  the  terms  as  to  rent 
were  not  stated,  luid  there  was  nothing  to  show  that 
such  tenant  had.  assented  to  such  entry,  ffeld  that 
there  was  no  record  of  such  agreement,  within  the 
meaning  of  section  21  of  Act  XVIII  of  1873.  Bha- 
wANi  V.  Abdulla  Ehait    .    L  Ifc  B.,  8  All^  885 


110. 


•  Agreement  not  to  enlianoe. 


I>l2ration  oC — Liability  to  enhancement. -- On  the 
27th  June  1866  it  was  agreed  between  ^.,  a  zemindar, 
and  D.,  a  ryot,  that  the  latter  should  pay  fi20  annually 
as  the  rent  of  his  holding,  and  that  for  the  future  no 
further  sum  in  excess  should  be  demanded,  or  suit 
brought  for  enhancement  of  rent.  The  settlement  of 
the  district  where  the  land  in  respect  of  which  the 
agreement  was  made  was  situate,  expired  on  1st 
July  1870.  B.  having  subsequently  enhanced  D.'e  rent 
to  B40,  2>.  brought  a  suit  to  contest  his  liability  to 
pay  enhanced  rent,  basing  his  suit  on  the  agreement 
of  27th  June  1866.  The  lower  Courts  held  that  B, 
was  not  bound  by  the  agreement  after  the  expiry  of 
the  settlement  in  force  at  the  time  of  the  agreement, 
and  directed  2).  to  pay  an  enhanced  rate  of  rent.  In 
special  appeal  2>.'#  claim  was  decreed.  Dbojbet 
V.  BnuawANT   •  .        .ON.  W.,  878 


111. 


Assessment  o^  and  decree 


for,  rent  at  entianced  rate.—KabuUat,  J^ectof 
eubeequent  execution  of.— On  the  25th  of  January 
1864,  the  plaintiffs  obtained  a  decree  against  the  de- 
fendants for  assessment  of  enhanced  rent.  Shortly 
afterwards,  the  defendants  executed  a  kabuliat,  at  a 
reduced  rate,  for  eleven  years  ending  the  31st  Assin 
1282  (16th  October  1876).  After  the  term  had  ex- 
pired, the  plaintiib  sought  to  recover  rent  from  the 
defendants  at  the  rate  settled  by  the  decree  of  1864. 
Held  that  the  decree  had  been  superseded  by  the 
subsequent  arrangement,  and  that  the  plaintiffs  could 
not  recover  rent  at  an  enhanced  rate,  except  under 
the  provisions  of  Bengal  Act  VIII  of  1869.  Nobin 
Chxtndbb  Siboab  V,  GoTTB  Chundeb  Shaha 

[L  li.  B.»  6  Calo,  788:  8  C.  L.  B.,  181 
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8.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OP  BENT,  AND 
PRESUMPTION. 


iia. 


(a)  GnmULLT. 
Tenant   aooepting  pottah 


after  long  holding. — Fre8umptton.'--Aei  Z  of 
1859,  9,  4, — If  a  tenant  has  held  land  at  a  oniform 
rate  for  generationB,  and  the  pottah  gpiven  to  him  sab- 
■eqnently  does  not  fix  a  rent  different  from  that  pre- 
viously paid,  bnt  merely  asserts  the  rent  he  is  to  pay 
during  tiie  term  of  the  pottah,  he  is  entitled  to  the 
benefit  of  the  presumption  contained  in  section  \  Act 
X  of  1859,  if  it  be  found  that  his  rent  has  not  been 
changed  for  twenty  years.  Nowlab  EoomnrxB  v, 
Shita  Suhai.     .        .        .1  Agra»  Bev^  66 


US. 


Pottah  not  Inconaistent 


"with  holding. — In  a  suit  for  enhancement^  if  the 
defendant  plead  pottahs  which  are  not  inconsistent 
with  the  presumption  under  section  4,  Act  X  of  1859, 
and  proves  twenty  years'  uniform  payment  of  rent, 
the  presumption  will  arise  unless  the  opposite  party 
prove  a  variance  in  the  pottahs.  KoBOOVA  MOTKB 
BosBBB  V,  SaiB  Chukdbb  Dxb 

[6  W.  B^  Aot  2;  60 


114. 


Pottah  subsequent  to  per- 
manent settlement.— -Po^^oA  not  ineonsisUtU 
with  holding, — When  a  ryot,  in  an  enhancement  suit, 
proves  uniform  payment  of  rent  for  twenty  years 
previous  to  the  suit,  the  production  of  a  pottah  dated 
more  than  twenty  years  before  the  suit,  but  subse- 
quent to  the  permanent  settlement,  if  not  inconsis- 
tent with  the  inference  that  it  is  a  oontinuation  of  a 
former  state  of  things,  will  not  interfere  with  or  d^eat 
the  presumption  of  uniform  payment  from  the  per- 
manent settlement.  Kibhen  MoHUir  Ghosb  v. 
Ebhah  Chuvdbb  Mittbb    .  4  W.  B.,  Aot  Z,  66 


116. 


—  Failure  to  prove  pottaltr— 
Act  X  of  1869 f  89,  8,  4. — Pre9umption.^lD.  a  suit 
for  enhancement  of  rent,  a  lyot  is  not  to  be  precluded 
from  the  benefit  of  the  presumption  under  section  4 
of  Act  X  of  1859,  on  proof  of  having  held  at  a  fixed 
rent  for  a  period  of  twenty  years  merely  because  he 
has  failed  to  prove  a  pottah  which  he  has  set  up  not 
inconsistent  with  that  presumption.    Gibibh  Chtjit- 

DBA  BoBB  v.  KaU  KbIBHNA  ffAT.T>Am 

[B.  I..  B^  Sup.  VoL,  688 : 6  W.  B.,  Aot  X,  67 

Fbabsb  Mohun  Mookbbjxb  V,  Kotlas  Cuw- 
DBB  Bybaobb     .  •    28  W.  Bi,  68 

lia  — —  ZSxistenoe  of  kabuUat  with- 
in 20  years.— ^M^.  Bent  Act  VIH  of  1869, 
#.  4, — The  presumption  arising  in  favour  of  a  tenant 
from  a  twenty  years'  occupation,  when  it  is  supported 
by  evidence,  is  not  necessarily  displaced  by  the  dis- 
covery of  a  kabuliat  bearing  a  subsequent  date. 
Such  a  kabuliat  is  as  consistent  with  the  confinoa- 
tion  of  a  pre-existing  rent  as  with  the  settlement  of 
a  new  rate,  and  it  is  for  the  Court  to  balance  the  in- 
ferences drawn  from  the  kabuliat  against  those  aris- 
ing from  the  twenty  yeors'  holding.  Soobjoxonbb 
Bobbbb  «.  Pbabbb  Mohuv  Mookbbjbb 

[26  W.  B.,  881 


EHHANCEMENT  OF  "ELENT^-eonHmied. 

8.  EXEMPTION  FROM  ENHANCEMENT  BT 
UNIFORM  PAYMENT  OP  BENT,  AND 
PRESUMPTION— eon^iiwMf. 


(a)  GBiriBA£LY— «Mlft«fM(2. 


117. 


Setting    up    pottaIi.r— Prv- 


9Mmption  of  exemption  f^om  enhaneoment, — ^A  d»> 
fendant  who  rested  his  defence  in  a  suit  for  enhance- 
ment upon  a  pottab,  which  he  set  up  as  entitling 
him  to  hold  free  from  enhancement  under  section  i, 
Aet  X  of  1859,  cannot  plead  that  the  tepnre  is  pro- 
tected from  enhancement  by  reason  of  payment  of 
rent  at  a  unifDrm  rate  for  twenty  years.  Javn  Ali 
«.JabAli        ....       9'W.B.,140 

Watbob  &  Ca  v.  Sham  Lall  Puvdah 

[IOW.B.,78 

Waibqh  &  Co. «.  Ajntuvva  Dobsbb 

[IOW.B.,107 


ua 


Fosaeflaion      of      aneient 


TfoXXah.—Act  X  of  1869,  9.  4.— The  discovery 
among  title-deeds  of  an  ancient  pottah  dated  1167, 
of  the  genuineness  of  which  the  ryot  could  have  no 
means  of  judging,  is  no  bar  to  prevent  him  from 
claiming  the  benefit  of  the  presumption  under  sec- 
tion 4,  Act  X  of  1859.  HuBOBATH  Rot  v.  Kumola 
JCabt  Chuokbbbvttt        •    6  W.  B.9  Act  X,  66 


119. 


IBxiBtenoe  of  pottab  and 


^mTll'^^'F"^^, — ^eenmption  of  change  in  rent, — 
In  a  suit  for  enhancement  where  the  defendants  plead 
a  holding  at  a  uniform  rate  from  the  Permanent  Set- 
tlement, the  mere  existence  of  a  pottah  and  amul- 
namah  of  1215  is  not  conclusive  evidence  that  the  rate 
was  then  changed,  or  was  then  first  fixed.  Lvohxbb 
Nabaiv  Shaha  aliae  Gopbbnath  Shaba  «.  Koo- 
chuEabtRot  .    6  W.B.,  Act2;46 


12a 


—  Pottah  not  shown  to  be 
of   previous    holding.-~Coflt- 


oonflrmatory 

meneement  of  poeeeadon, — In  the  absence  of  docu< 
mentaiy  evidence  to  show  that  a  pottah  of  1239  was 
merely  confirmatory  of  a  previous  holding,  the  jxm- 
session  of  a  ryot  claiming  under  that  pottah  will 
commence  from  the  date  of  his  pottah,  and  he  is  not 
entitled  to  the  benefit  of  the  presumption  under  sec- 
tion \  Act  X  of  1859.  Jaiboobdbbb  «.  Pubbo 
ChubdbbRoy  .        .        .       8W.B.,ia8 

Pottah  subsequent  to  Per^ 


12L 

manent  Settlement.— A  tenant  is  not  entitled  to 
the  presumption,  under  section  4  of  Act  X  of  1859, 
of  having  hdd  his  tenure  at  a  uniform  junmia  from  the 
Permanent  Settlement,  when  it  appears  from  his 
pleadings  that  his  holdhig  first  began  under  a  pottah 
at  a  period  subsequent  to  the  Permanent  Settlement, 
and  he  does  not  allege  that  he  held  the  land  previous 
to  his  obtaining  the  pottah.  Ettbda  Mibsbb  v, 
Ganbsh  Sinoh 

[6  B. Ii. B.,  Ap.,  ISO:  16  W.  B.,  168 

Lucbhbb  Pbbsad  o.  Raxgolah  Sibgh 

[2  W.  B.,  Act  X,  ao 


122. 


Aet  X  of  1869, 


9. 4,—Rebutting  pre9nmpiio%,—Th»  presumption  of 
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SRHAXrCEMENT  OF  "ELSSJSTV—eantinMd. 

a.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OP  RENT,  AND 
PRESUMPTION-«m<»iif»«i. 

(a)  QvBJtiULLLTi—coniiuMed. 

Fottah  8ub8eq;aent  to  Permanent  Settle- 
ment—eoii^i»«6i2. 

occapsncy  from  the  Permftnent  Settlement  created  by 
■eetion  4,  Act  X  of  1859«  \b  rebutted  by  the  ryot 
relying  upon  a  pottah  granted  after  the  Permanent 
Settlement.  Mxtnxohuk  Singh  v,  Watson  &  Co. 
[W.  B^7.  B,  22 :  1  Ind.  Jur^  0. 8^  78 

8.  C.  Watsok  a  Co.  v.  Choto  Jooba  MnimxrL 

[Marsli,  68:  1  Hay,  282 

"Riir  IjA£L  0HO8B  V,  LALLA  PeCUICLAXL  DoSS 

[Marsh,  408:  2  Hay,  526 

BlXXISHBN  SiBOAS  V.  DblBB  AlI 

[W.  IL,  1864,  Act  X,  86 
Bbbb  Eibhobb  La£l  V,  Efkbooly  Lall 

[W.  B^  1864^  Act  X,  100 


12a 


Reliance  on  and  failure  to 


prove  moknrrari  tenure. — Act  X  of 
#.  4, — PregmmpHon, — The  fact  of  a  ryot  having  relied 
upon  a  mokurrari  tenure  cannot  prevent  his  falling 
back  on  the  preeumption  arising  under  section  4  of 
Act  X  of  1869.  Chamabnxb  Bibbs  v,  Atbnoollah 
SiBDAX  .        •         .        •       9W.B.,451 


124. 


PreHtmptian. — 


In  a  Buit  for  arrears  of  rent  at  an  enhanced  rate, 
wheredefendants'pleaded  protection  undera  mokurrari 
pottah  of  old  date,  which  had  been  lost  long  ago,  and 
also  pleaded  the  presumption  arising  from  uniform 
payment  for  more  than  twenty  years> — Held  that 
the  defendants'  inability  to  adduce  sufficient  proof  of 
that  pottah  was  no  reason  why  they  should  not  be 
allowed  an  opportunity  to  prove  the  uniform  payment 
pleaded.  Nilkonby  Singh  Dxo  v.  Antjnt  Rak 
PiTXHAiK        ....       16W.B.,888 


126. 


•  Setting  up  fbrged  pottah.— 


Fre99mpiioH, — Presumption  of  occupancy  from  the 
Permanent  Settlement  cannot  be  pleaded  after  a 
pottah  brought  forward  to  strengthen  the  presump- 
tion is  found  to  be  fabricated.  Fobbbs  v,  Nttnd 
CooicAX  Mi7N]>iTL  .    2  W.  B.,  Act  X,  86 


128. 


Aet  X  qf  1859, 

9. 4. — PrMmmpiiim, — Q^are, — ^Whether  a  party  who 
has  propounded  a  forged  pottah  could  have  tiie  benefit 
of  the  presumption  arising  from  paying  a  fixed  rent 
for  twenty  years.  OoBAL  Chttndbb  Rot  «.  Qooboo 
Dabs  Rot 
[B.  li.  R,  Sup.  VoL,  764^  note :  7  W.  R,  186 


127. 


Forced  deed,- 


Ihtkonegf  defence. — In  a  suit  for  enhimcement  of 
rent,  the  ryot,  defendant,  set  up  a  mokurrari  pottah, 
which  was  found  to  be  forged.  Held  that  the  fact 
of  the  xyot  having  relied  on  a  pottah  which  was 
found  to  be  forged  did  not  entitle  the  landlord  to  a 
decree  for  enhancement  of  rent  to  the  amount 
claimed.  Ibwab  Chandba  Das  v.  Nittianand  Das 
[a  Ii.  B^  Sup.  VoU  400: 6  W.  B.,  Act  Z,  70 


ESTHAKCEMEIVT  OF  "REST-^ontimted. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— c<m«»«sd. 

(b)  Pboob  or  UNiroBH  Patmbnt. 

128. Sale  for  arrears  of  rent— 

Auction-purchaser,  Bight  of, — JPreswnption, — ^When 
an  auction-purchaser  at  a  sale  for  arrears  of  revenue 
demands  an  enhancement,  the  presumption  arising 
from  a  uniform  payment  holds  good,  and  the  tenant's 
protection  is  not  swept  away  bv  the  sale.  Shudbe 
SiBO AB  V,  MoHAKOTA  Dabbb  .  I  Ind.  Jur.,  17.  S^  77 

S.  C.  Saduck  Siboab  o.  Moham ota  Dbbia 

[6  W.  B.,  Act  X,  16 

129.  ^  Act  X  of  1859, 

9, 4,'^Pre9fimption, — Auction^urehaser  at  sale  prior 
topassiifff  of  Rent  Act,  Bight  o/l— The  plaintiff  was 
the  auction-purchaser  at  a  sale  dl  land  made  prior  to 
the  passing  of  Act  X  of  1859.  In  1253  he  dispos- 
sessed a  tenant  who  had  been  in  occupation  of  the 
land  for  twenty-seven  years  at  a  uniform  rent.  In 
1260,  the  tenant  was  restored  to  the  land  under  a 
decree,  finding  that  he  held  a  mokurrari  tenure. 
Afterwards,  and  before  the  plaintiff  had  received  any 
rent,  he  brought  a  suit  against  the  tenant  for  enhance- 
ment of  rent.  Seld  that  the  enactment  in  section 
4  of  Act  X  of  1859  that,  when  it  shall  be  proved  that 
the  rent  at  which  land  has  been  held  by  a  ryot  in  the 
said  provinces  has  not  been  changed  for  a  period  of 
twenty  years  before  the  oommencemei^t  of  the  suit, 
it  shall  be  presumed  that  the  land  has  been  held  at 
that  rent  from  the  time  of  the  Permanent  Settle- 
ment, unless  the  contruy  be  shown,  did  not  apply  to 
deprive  the  plaintiff  of  the  right  to  enhance,  since  there 
had  not  been  a  holding  for  twenty  years  before  the 
commencement  of  the  suit  within  the  meaning  of  the 
section;  and  the  plaintiff  under  the  law  in  force  be- 
fore the  passing  of  Act  X  of  1859  was  as  an  auction- 
purchaser  not  bound  by  the  rent,  unless  the  mukur- 
rari  tenure  was  created  twelve  years  before  the 
date  of  the  Permanent  Settlement.  Ltttbbfoonissa 
Bbbbbb  V,  PoouN  Bbhabt  8bn 

[1  Ind.  Jur.,  O.  S.,  10 :  W.  B.,  Pp  B.,  81 

Upheld  on  review  •         .  "W.  B.,  P.  B.,  91 

POOLDT  BbKABT  Sbn'v.  LnTEBPOONNISSA  BiBBB 

[Harsh.,  107:  1  Hay,  242 

180.  — Sale  for  arrears  of  revenue 

^Purchaser,  Bight\of—Aet  I  of  1845, «.  26.—Act  X 
of  1859,  99,  1,  8,  4.— Ryots  who  hold  lands  at  fixed 
rates  of  rent  wldch  have  not  been  changed  from  the 
time  of  the  Permanent  Settlement,  are  not  liable  to 
have  their  rents  enhanced  even  at  the  suit  of  a  pur- 
chaser at  a  sale  for  arrears  of  revenue  under  Act  I  of 
1845.  HinuiTHUB  MooKBBJBB  V.  M0HB8H  Chundbb 
Banbbjbb 

[B  Ifc  B,  Sup.  Vol,  628 :  7  W.  B.,  176 

18L- 


Purcha9fir,  Bight 

of— Aet  XI  of  1859,  9.  37.—Beng.  Act  VIII  of 
1869,. 99,  4  and  17, — Pre9wnpi%on, — The  procedure 
prescribed  in  Bengal  Act  Till  of  1869  applies  to 
claims  of  enhancement  under  section  37  of  Act  XI  of 
1859  by  a  purchaser  at  a  revenue-sale,  and  the  rights 
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8.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OP  BENT,  AND 
PRESUMPTION;-co»<tii««d:. 

{h)  Pboov  op  unitobu  VAYUVVT—eoniinned, 

Sale  for  arrears  of  revenue — continued, 

of  any  such  purchaser  are,  therefore,  subject  to  all 
the  modifications  contained  in  sections  4  and  17, 
which  form  a  presumption  in  favour  of  tenures  of  all 
classes  held  at  an  unchanged  rent  for  a  period  of 
twenty  years  before  the  commencement  of  a  suit> 
that  such  holdings  have  run  on  at  the  same  rate  from 
the  time  of  the  Permanent  Settlement.    Pubvanukd 

ASBTTH  V.  BOOEUrBB  QoOFTAiri 

I.Ii.B^4Cala.,  798 

183. Invalid  lakhiraj  resumed 

after  Permanent  Settlement.— jff6«^.  Act  VIII 
0/1869,  99.  3  and  4.— Sections  3  and  4,  Bengal  Act 
Ym  of  1869,  apply  to  invaEd  lakhiraj  grants  re- 
sumed at  a  time  subsequent  to  the  Permanent  Settle- 
ment.   Babbb  Madhub  Banbbjbb  t).  Bhaottt  Pal 

[20W.B.,466 

188.  — ^^^^  Evidence  of  uniform  Jiay- 
ment  of  rent. — ^What  is  suficient  evidence  to  war- 
rant a  presumption  that  a  tenure  has  been  held  at  a 
uniform  rate  for  twenty  years  will  depend  upon  the 
circumstances  of  each  case.  Peabbb  Mohuit  Moo- 
XBBJBB  V.  Anvuitd  Moyeb  Dbbia  .  9  W.  B.yl68 


184. 


—  Xssue  as  to  change  in  rent 
— Act  X  of  1859, 9. 15, — Prcswmption, — In  determin- 
ing whether  a  party  is  entitled  to  the  benefit  of  the 
presumption  under  section  15,  Act  X  of  1859,  or  not, 
the  question  to  be  tried  Is  not  whether  the  irent  has 
been  paid  at  a  uniform  rate,  but  whether  it  has  not 
been  changed  within  twenty  years  prior  to  the  institu- 
tion of  the  suit.    Ahmed  Ali  v,  Golaic  Gapab 

[8B.I1.B.,  Ap.,40:llW.B.,48a 

185.  — —  Ck>ntinuoiiB  and  uoiform 
T^jmGnt,--Fre9imptum,---Beng.  Act  VIII  of 
1869, 99.  3,  4.— Section  4,  Bengal  Act  VIII  of  1869, 
entitles  the  holder  of  land  for  the  time  being,  how- 
ever he  may  have  acquired  i1^  to  the  benefit  of  the 
presumption  prescribed  in  that  section  if  he  can  show 
that  there  has  been  a  continuous  and  uniform  pay- 
ment of  the  same  rent  for  twenty  years.  Tzbtha- 
SVKD  Thaxoob  v.  Hbbdu  Jha 

[L  Ii.  B.,  9  Calo..  252 


186. 


Oalonlation  of  period  of 


twenty  years.— ^c«  X  of  1859,  s.  4.-'ExcUmon 
of  time  in  calculating  period, — In  calculating  the 
period  of  twenty  years  mentioned  in  section  4^  Act  X 
of  1859,  there  is  nothing  in  the  section  to  warrant 
the  exclusion  of  the  period  during  which  the  estate 
was  under  faruL  Qoobbin  Bhagat  «.  Fubbbp  Aluh 

[8  Agra,  401 

187. Saleable  ten- 

wre9.^Act  ^  of  1869,  e.  ^—Foeseeeion  of  vendor. 
— In  cases  of  saleable  tenures  the  period  of  possession 
by  the  ryot's  vendor  is  included  in  the  twenty  years 
mentioned  in  section  4,  Act  X  of  1859.  Khoda 
Nbwax  V.  NuBO  KiSHOBB  Baj 

[5W.  B.,AotX,58 


3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  BENT,  AND 
PRESUMPTION— coii^tMwrf. 

(5)  Pboof  or  VNivoBX  Patmbbt — continued. 

188. Idmitation    of   presumx^- 

tion.— ^c^  X  of  1859,  9.  4.— Suit  ik>t  under  Sent 
Act. — The  presumption  arising  under  section  4,  Act 
X  of  1859,  was  not  necessarily  restricted  to  proceed- 
ings under  that  Act ;  but  even  if  it  did  not  apply  to 
suits  other  than  those  under  Act  X  a  Court  would  not 
do  wrong  to  follow  the  rule  laid  down  in  section  4  in 
determining  for  what  length  of  time  payment  of  a 
fixed  rent  should  be  made  in  order  to  warrant  the 
presumption  of  its  having  been  made  since  the  Per- 
manent Settlement.    Dukhuta  MoHUir  Boy  «.  Eub- 

BBBMOOLLAH  .  .  12  W.  B.,  248 

188. liimitation  of  presumption.— 

Suit  not  under  Sent  Act.— Act  X  of  1859,  9.  4  and 
Beng.  Act  VIII  of  1869,  e.  4.Suit  in  Civil 
Court  for  declaratory  decree. — ^A  zemindar  having 
sued  a  ryot  for  rent  the  defendant  pleaded  to  a  lower 
rate  of  rent  than  that  claimed,  and  set  up  a  mokur- 
ran  tenure.  The  suit  was  decreed  and  an  appeal 
therefrom  was  dismissed.  The  ryot  then  brought  an 
action  in  the  Civil  Court  to  have  it  declared  that  he 
had  a  mokurrarl  tenure.  The  suit  was  dismissed  by 
the  first  Court)  but  the  lower  Appellate  Court  re- 
versed the  decision^  relying  mainly  upon  a  presump- 
tion under  section  4  of  the  Rent  Law.  Seld  that  the 
lower  Appellate  Court  was  wrong  in  raising  the 
presumption  of  uniform  payment,  section  4  only  ap- 
plying to  suits  under  the  Rent  Acts.  Ishan  Chvndbb 
Rot  Chowbhbt  v.  Bhybvb  Chukdbb  Doss 

[21W.B.,25 


140. 


Keoessity  of  pleading  hold- 
ing at  uniform  rate.— ^c<  X  of  1859, 9. 4.--Fre' 
9umption. — The  presumption  under  section  4,  Act 
X  of  1859,  of  holding  at  a  uniform  rate  from  the 
Permanent  Settlement  need  not  be  specifically  plead- 
ed, but  (unless  rebutted)  arises  as  a  matter  of  course 
on  prooi  of  uniform  payment  for  twenty  years. 
MumsBKUBKiOKA  Chowdhbaqt  v.  Anund  Moybb 
Chowdhbaik         •        •  •    8W.B.,6 


14L 


JPreeumption,- 


Act  X  of  1859,  9,  4. — Section  4  does  not  require  the 
defendant  to  plead  uniformity  of  payment  from  the 
time  of  the  Permanent  Settlement,  but  provides  that 
if,  on  the  trial  of  a  suit,  it  appears  that  the  rent  has 
not  been  changed  for  twenty  years,  it  shall  be  pre- 
sumed that  the  land  has  been  held  at  that  rate  from 
the  time  of  the  Permanent  Settlement.    Bhotbub- 

KATH  SaKDTAL  «.  MUTTT  MUFDUL 

[W.  B.,  18M^  Aet  X,  100 

Kahxooda  Bbbbb  v.  Habbb  Dhto  Khttlbefa 
[5  W.  B.,  Act  2;  12 

Ram  Cooicab  Mookbbjbb  v.  Baohub  Mundux 
[2W.B.,ActX.2 

Raeax  DoflB  Tewabbb  V,  KiKOOBAM  Haldab 

[7  W.  B.,  242 


142. 


Fosseaaion  for  50  yeara.— 


Pre9umpHQn,^Ajot  X  ef  1859,  «.  4.— Proof  of  nni- 
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SRHANCEMENT  OF  RJhLM  T—tHmHmted. 

«.  EXEMPTION  PROM  ENHANCEMENT  BY 
UNIPORM  PAYMENT  OP  RENT,  AND 
PRESUMPTION— coii«»ii«(i. 

(b)  I*BOOF  OT  UJTEFOBM  'PkYKWSiT— continued. 

FoBsesBion  for  50  jeaTB—eonUnued, 

form  payment  of  rent  for  twenty  years  by  ryota 
pleading  possesion  from  the  decenmal  settlement 
will,  u^ess  rebutted  by  the  landlord,  entitle  them  to 
the  presumption  under  section  4,  Act  X  of  1859,  and 
save  their  lu>ldings  from  enhancement.  But  proof  of 
uniform  payment  by  ryots  ])leading  possession  for 
fifty  or  sixty  years  will  entitle  them  to  nothing  but  a 
right  of  occupancy.  Rajckarain  SiifOH  v.  Hobo- 
hath  Rot  .  .    W.  B^  1864,  Act  X,  86 

HlTBXHKISHEN  ROY  V,  SHAIKH  BaBOO 

[1W.IU6 

ExxAic  o.  BiTHOOBAH      .    2  W.  B^  Act  X,  69 

Cdnira,  RAiotUTNO  SiBOAB  v,  CninmBB  Mook- 
HBB  Dabba  •    8  W.  B^  Act  X,  74 

148. Proprietors  paying  rent. — 

Act  X  of  1869,9.4, — Proprietors  paying  rent  for  the 
right  of  occupancy  are  not  ryots  in  the  sense  con- 
templated by  section  4^  Act  X  of  1859.    Mittt7BJEBT 

SiBGH  «.  FiTZPAXBICK  .  .      11  W.  B.,  206 


144. 


Inference    firom    ancient 

dofwl.— JSm^.  Beff.  Vm  of  1793.— presumption 
of  fixed  rent. — The  plaintiff  cliumed  to  enhance  de- 
fendant's rent  from  Sicca  fi661  to  Company's  fi7,528. 
No  evidence  was  given  as  to  the  time  at  which  the 
holding  had  commenced,  or  how  long  it  had  continued ; 
but  an  attempt  was  made  to  prove  a  dowl  bundobust 
of  1803,  which  would  have  shown  that  the  persons 
through  whom  the  defendants  claimed  were  then  in 
occupation  of  the  hmd  at  the  same  rent,  but  no  legal 
evidence  of  the  dowl  was  given.  Held,  per  Pbacooe, 
C,  J.  (diseentiente  Bati£Y,  J.,  and  Ebmp,  J.),  that, 
independently  of  the  dowl,  it  might  be  presumed, 
from  the  great  differences  between  the  rent  at  which 
the  lands  were  held  and  the  present  value  of  the  lands, 
that  the  occupation  at  the  low  rent  had  been  continued 
as  of  right,  and  not  merely  by  the  sufferance  of  the 
zemindar,  and  that  such  occupation  at  the  same  rent 
had  existed  twelve  years  before  the  date  of  Reguhition 
Vni  of  1793.  P#r  Baylby,  J.,  that,  independently 
of  the  dowl,  the  facts  did  not  satisfy  such  a  pr«- 
sumption;  but  that  if  the  dowl  were  proved,  then 
it  might  be  presumed  that  the  occupation  at  the 
aame  rent  had  commenced  twelve  years  before  the 
date  of  the  Regulation.  Per  Ebmp,  J.,  that,  even 
if  the  dowl  were  proved,  the  presumption  would  not 
arise.    BnoiTTSQGOVA.  Dasseb  v.  Dbbbanbb  Dasseb 

[MarslL,  424 

DBBBAHBB  DAS8BB  V.  BBOJTOrOGONA  DASSBB 

[W.  B^  F.  B.,  04 


145. 


Possession  for  a  long  time 


firom  olden  date,  Sbq,— Presumption. — Act  X  of 
1859,  9.  ^— A  plea  of  holding  "for  a  long  time  from 
olden  date  from  before''  is  not  inconsistent  with  a  hold- 
ing from  the  time  of  the  decennial  settlement  so  as  to 
deprive  the  defendant  of  the  benefit  of  the  presump- 
tion created  by  section  4,  Act  X  of  1859,  which  does 


ESTHAKCXSHEin?  OF  'RENT—,eontinued. 

8.  EXEMPTION  PROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OP  RENT,  AND 
PRESUMPTION— co««»uerf. 

(5)  Pboob  op  xtnipobm  'Pjlyhest— continued. 

Possession  for  a  long  time  firom  olden 
date,  &C. — contintied. 

not  require  a  specific  plea  that  the  tenure  was  held 
at  a  fixed  rent  at  the  Permanent  Settlement,  but  only 
proof  of  payment  for  twenty  years  at  a  fixed  rate  in 
order  to  raise  the  legal  presumption.  Mustmohun 
Ohosb  v.  Hubbut  Sibdab  .  2  W.  B.,  Act  X,  89 
JiraMOHUir  Doss  v.  Poobno  Chttndbb  Roy 

[dW.B.,AotX,188 

Hbu  Chukbbb  Chattbbjeb  t».  PooBiro  Chitndeb 
Roy  .    8  W.  B^  Act  X,  162 

Raj  CooicAB  Roy  v.  Assa  Bbbbb 

[8  W.  B.,  Act  X,  170 

Gk)0B00  Doss  MmrDiTL  v.  Dubbabbb 

[6  W.  B^  Act  X,  86 

Shah  Lai>  Ghobb  o.  Mudduk  Gopal  Ghosb 

[6  W.  B^  Act  X,  87 


146. 


Possession    for    a    long 


time. — Sufficiency  of  evidence. — When,  in  a  suit  for 
enhancement,  a  ryot  or  talookdar  pleads  possession 
for  along  time  and  claims  the  benefit  of  the  presump- 
tion under  section  4^  that  is  tantamount  to  hiis  having 
named  the  Permanent  Settlement.  DHUir  Sii^gh 
Roy  v.  Chukdbb  Kant  Mooeebjbb 

[4W.B.,AotX,48 


147. 


Possession   firom   Perma- 


nent Settlement. — Sufficiency  of  evidence. — Pos- 
session from  the  Permanent  Settlement  is  not  sufficient 
to  prove  that  a  uniform  rate  of  rent  has  been  paid 
from  that  date.  Mahmooda  Bebeb  v.  Habbedhun 
Ehitlebfa        .  •    5  W.  B.,  Act  X,  12 

14a 


Possession  for  long  time. 

—Act  X  of  1859,  9.  4.— Presumption.— Held  (by 
Jackson  J.,  whose  opinion  prevailed)  that  where 
a  ryot  in  his  answer  to  a  suit  for  enhancement  pleads 
possession  for  a  very  long  time,  and  expressly  claims 
the  benefit  of  the  presumption  under  section  4,  Act 
X  of  1859,  it  is  tantamount  to  his  naming  the  Per- 
manent Settlement;  but  where  the  defendant's  allega- 
tion, whether  oral  or  written,  sugg^ests  a  commence- 
ment of  a  holding  at  a  much  later  period,  and  his 
evidence  is  of  the  same  character,  then  the  presump- 
tion claimed  will  not  arise  from  the  proof  of  twenty 
years'  occupation  at  a  rate  unchanged.  Hubbae 
SiNaH  t7.  Toolseb  Ram  Sahoo      .    U  W.  B.,  84 

Affirmed  in  Hitbbab  Sikgh  v.  Tviai  Ram  Sahu^ 
[5  B.  L.  B.,  47 :  18  W.  B^  216 


149. 


Possession  firom   genera^ 


tion  to  generation. — Presumption. — Act  X  of 
1859,  9.  4, — In  a  suit  for  enhancement  of  rent  the 
ryot  pleaded  that  he  had  held  certain  lands  from 
generation  to  generation  at  a  uniform  rate;  that  he 
was  therefore  entitled  to  claim  the  presumption 
ansing  under  section  \  Act  X  of  1869 ;  and  that  he 
should  be  allowed  to  date  his  claim  from  the  date  of 
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JSNHAKCBMEirr  O?  BEJMT— eewluNMtf. 
8.  EXEMPTION  FROM    ENHANCEMENT    BY 

UNIFORM    PAYMENT.  OF    BENT,    AND 

PRESUMPTION— «<m<ifMMd. 

(5)  PBOor  01  uiriFOXic  Paymbitp— tf(m«««#tf. 
FoBsession  tram  generation  to  genera^ 

the  Permanent  SetUement.  Held  that  he  was  en- 
titled to  Bneh  pregumption  on  showing  that  he  had 
paid  rent  at  a  unif onn  rate  for  a  period  of  twenty 
years  previous  to  the  salt.  Mitbajit  SnroH  «. 
TuHDAsSuroH  .    8B,Ii.B^  Ap„88 

[12W.B^14 

150. Suffioienoy  of  proat—Aet  X 

of  1869,  «.  4.'-Frejmmption.-'ln  a  suit  for  enhance- 
ment of  rent,  where  defendant  claimed  the  benefit  of 
the  presomption  arising  under  section  4t,  Act  X  of 
1869,  it  was  held  that  his  sworn  declaration  that  the 
rent  had  not  varied  for  more  than  twenty  years, 
corroborated  ty  the  records  of  the  CoUectorate,  which 
showed  that  the  rent  was  the  same  as  it  had  been 
more  tlian  thirty  years  ago»  was  soflcient  to  warrant 
the  presamption,  seeing  that  plaintiff  had  failed  to 
show  any  intermediate  variation.  Raj  Doolljlb  «. 
MoHBSsns  Bhtttt  .    10  W.  11^804 


WL 


AeiXof  1859, 


9,  4, — Admi»9ion  of  plaiiUiff,-^ln  a  suit  for  en- 
hancement of  rent,  pU&ntifPs  admission  that  defend- 
ant had  held  the  tenure  for  thirty  or  thirty-two  years 
at  the  same  rent,  was  held  not  to  amount  to  an  admis- 
sion that  the  land  had  been  held  at  that  rate  of  rent 
from  the  Permanent  Settlement,  and  that  plaintiff 
should  have  an  opportunity  allowed  him  of  rebutting 
any  presumption  which  might  arise  from  that  admis- 
sion. Pbabbb  MoHirs  Durr  v.  Radha  Madhub 
MooKEBJBB       ....    low.  B.,  427 


152. 


Act  Xqf  1859, 


9,  ^.—Dfcreff  for  atroam  of  r«rf.-— In  a  suit  for 
arrears  of  rent  at  an  enhaaoea  rate,  where  defendant 
I^eaded  the  presumption  arising  under  section  A, 
Act  X  of  1S59,  and  plaintiff  produced  in  support  of 
his  daun  a  decree  of  1800,  declaring  him  entitled  to 
the  enhanced  rent  and  a  later  decree  for  arrears  on 
the  same  scale,— JZtfZd  that  the  fact  that  the  later 
decree  had  oiUy  been  executed  in  pari;,  and  that  de- 
fendants never  paid  more  than  fi24  to  the  Qovem- 
ment,  did  not  neutralise  the  effect  of  the  decrees  as 
the  very  best  evidence  that  the  rants  had  varied 
since  the  dec«nnial  settiement.  Woodot  Nasaih 
Sbiv  V,  Tabhtib  Chusn  Bot      •  11  W.  B.,  406 


168. 


AH  X  of  1859, 


9,  4, — ^§9umpHo», — The  presumption  allowed  by 
section  4,  Act  X  of  1869,  of  holing  certain  orchard 
land  at  a  uniform  rent  since  the  Permanent  Settle- 
ment, was  held  not  to  be  removed  by  defendant's 
statement  that  the  orchard  was  planted  more  than 
forty  years  ago;  and  it  was  for  plaintiffs  to  prove  it 
to  have  been  made  nnce  the  Permanent  Settlement. 
SooDiSTBB  Lau^  Chowdhbt  V.  Nttthoo  Lall 
Chowdhbt        .        .        •        •     8W.B^487 


164. 


-  Pre9uw^Hon, — 


Act  X  of  1859, 9,  tf,^Where  a  defendant  who  claims 


BKHAlTGXnCEirF  OF  'RWSrT—eonUmtBd. 
8.  EXEMPTION    FROM    ENHANCEMENT    BT 

UNIFORM    PAYMENT   OP    RENT,    AND 

PRESUMPTION— «oii<tiHiM{. 

(h)  Pboov  ot  iTiriTOBic  Patmbht— 0oii^'a««I. 

Suffioienoy  of  proof— eoiUinfud, 

to  have  held  lands  for  more  than  100  years  u  able  to 
prove  that  the  rent  has  not  changed  for  twenty  years, 
he  is  entitled  to  the  presumption  allowed  by  section 
4,  Act  X  of  1859.     LuoHMBBFUT  Singh  v,  Juv- 

OULBB  KVLLTAV  D088  •  9  W.  B^  147 


166. 


Act  X  of  1859, 


9»  4, — Pre9umption, — ^When  a  ryot  alleges  that  he 
has  paid  "Vent  at  a  uniform  rate  for  forty  years,  and 
claims  the  benefit  of  the  presumption  under  section 
4,  Act  X  of  1859,  it  is  not  necessary,  in  order  to 
entitle  him  to  a  decree,  that  he  should  expressly  state 
that  rent  has  been  paid  at  the  same  rate  from  the 
time  of  the  Pennanent  Settlement.  PooLnr  Bbhabt 
Sbn  o.  Nbhatb  Chahd        •        .    7W.B^472 

•  Stuff .  Aei  Vm 


160.  1 

of  1869,  9,  4. — Pre9umpHon,'-'ln  a  suit  for  enhanced 
rent  after  notice,  where  defendant  pleaded  that  he 
had  for  more  than  twenty  years  paid  at  the  same 
rate, — Held  that  he  was  entitled  to  the  presumption 
under  section  4  of  the  Rent  Law,  unless  plaintiff 
could  prove  that  defendant's  tenure  commenced  at 
some  date  subsequent  to  the  decennial  settiement. 
Abhbitf  Au  V,  YiLABT  H088BIB    .  S4  W.  B.,  860 


167. 


Ii^eronee,-'-^ 


Bong.  Act  VIII  of  1869,  9.  4.— PrsMMip^um.— In 
a  suit  relating  to  four  jummas  in  the  possession  of 
the  same  persons,  in  wUch  it  was  proved  that  tiiree 
of  the  jummas  had  been  held  at  tne  same  rent  for 


twenty  years,  but  that  the  fourth,  having  onlv  been 
purchased  eighteen  years  previously  by  the  said  per- 
sons, had  not  been  longer  in  their  own  possession,^- 
Seld  that  the  presumption  might  arise  that  the  jum- 
ma  itself  had  been  held  at  an  unchanged  rent  for 
twenty  years,  and  that  the  lower  Courts  were  justi- 
fied in  mferring  that  such  had  been  the  case.    Ra- 

DHAXOTB   DBT  CKOWDHBT  «.  AOHOBB  NATH  BiS- 

WAS        •        .        •        .        .     26W.B^884 


16a 


Benff.Aetnil 


of  1869,  9.  4, — Pr99mmpi%on  ofumformiUf, — In  suits 
to  set  aside  notice  of  enhancement,  where  the  plaintiffs 
put  in  evidence  ^n  two  cases)  a  chitti  of  1&7  B.S., 
and  (in  a  third)  a  decree  of  1857  dting  an  earlier 
chitti  showing  that  they  had  long  held  at  existing 
rates,  and  tluBre  was  no  evidence  to  prove  that  the 
land  had  not  been  held  at  those  uniform  rates  from 
the  Permanent  Settlement,  or  that  such  rent  had  been 
fixed  at  some  later  period,  the  plaintiffs  were  held 
entitled  to  the  presumption  prescribed  by  Bengal  Act 
YIII  of  1869,  section  4.  Rak  Bhttbobbb  Singh  «. 
Hahoicbd  Abgubbb  Ehav  .        .  19  W.  ILy  206 

160.  — — — ^-^— —  JEmhaueememiof 
rent,  8mit  for.-^Beng.  Act  VIU  of  1869,  9.  4.— 
Fre9mnption  of  evidence, — In  a  suit  for  arrears  of 
rent  at  enhanced  rates,  where  the  defendant  relies  on 
the  presumption  contained  in  section  4  of  Bengal  Act 
YIII  of  1869,  it  8  not  iuffident,  in  order  to  do  away 
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JgSnSANCEMOSRT  OF  BXNT—wmHwited. 

8.  EXEMPTION  FROM  ENHAKCEMEKT  BY 

UNIFORM  PAYMENT  OF  KENT,  AND 
PR£SUMPriON-e<H»<tJ»««(2. 

(b)  Psoov  or  umrosic  PuruBVT-^eoiUinued, 

Snffioienoy  of  jfroot—cotUifi»€d, 

with  that  presmnptioxi,  to  show  that  the  land  has 
not  heen  in  cultivation  from  the'  time  of  the  Perma- 
nent Settlement.  •  It  mof  t  be  shown  that  the  land  has 
not  been  held  since  the  time  of  the  Permanent  Settle- 
ment.    JPlABI  MOHAk  MUKHBBJI  O.  BaVBHI  MAJHI 

[I.I..B^UOalo,767 

lea ' Aot  X  of  1859, 

9.  4. — Svideuee  to  utablisk  presitmption  of  uniform 
remi, — ^A  ryot  is  not  bound  to  file  dakhilas  m  order  to 
establish  the  presnmption  allowed  by  Act  X  of  IsSb, 
section  4,  if  he  can  establish  it  by  other  good  inde- 
pendent evidence.  Radha  Oobikd  Rot  v.  Shama 
SoosDUBXB  Dabbb     .  .    21 W.  IL,  408 


lei. 


Aet  X  of  1869, 


«.  4. — JBnkaneemeui  on  ground  of  there  beinff  ewceee 
land, — The  rent  of  a  tenure  protected  from  enhance- 
ment under  the  provisions  of  section  4,  Act  X  of 
1859,  cannot  be  increased  on  the  ground  of  the  tenure 
containing  excess  land.  Db  Couxot  «.  Mbohnath 
Jha 15W.il,  157 


162. 


BnkaneemetU 


OS  ground  of  there  being  easeese  land, — Act  X  of 
1859,  ee,  15  and  IS.^Preewmptton  <^  nnfform  rent, 
— In  a  suit  for  arrears  of  rent  at  enhanced  rates, 
where  defendant  pleads  the  provisions  of  sections  15 
and  16,  Act  X  of  1859,  if  it  is  found  that  the  tenure 
has  been  held  at  a  uniform  rent  from  the  time  of  the 
Permanent  Settlement,  the  pUdntiff  has  no  right  to 
enhance  the  rent,  even  though  the  land  in  possession 
of  defendant  may  be  in  excess  of  that  covered  by  the 
original  tenure.  If,  on  the  other  hand,  the  excess 
hmd  was  not  included  in  the  original  tenure,  but  ob- 
tained subsequently  without  the  consent  of  tiie  plain- 
tiff, the  possession  of  the  defendant  must  be  oonsi- 
deied  adverse,  and  the  suit  must  fail  for  want  of  pri- 
vity. Ihdbo  Bhoobuv  Dju  «.  Golttck  CHinrDBB 
CHirouBBTrTTr         •        .        .    12W.B.,d60 


lea 


Act  X  qf  1859, 

«.  d.—FUadingt.—Per  NoBMAV  and  Hobhoubb,  JJ, 
(Batubt,  Jl,  dissenting), — Beid  that^  in  the  present 
ease,  the  defendant  had  not,  either  m  the  written 
statement  filed  by  him  or  by  his  statements  in  exami- 
nation, raised  the  question,  whether  he  was  entitied 
to  the  benefit  of  section  4  of  Act  X  of  1859.  HuB- 
XAX  Snra  9.  TuLSi  Ram  Sahtt 

[5B.Ii.B.,47:ldW.B.,216 


164. 


■  Preenmption. — 

In  a  suit  for  enhancement,  before  giving  a  defendant 
the  benefit  of  the  presumption  created  by  section  ^ 
Act  X  of  1859,  there  must  be  legal  evidence  of  actual 
uniformity  of  rent,  for  the  whole  of  the  twenty  veam 
immediately  preceding  the  commencement  of  the 
suit.    Rajvabaib  Rot  Chowdkbt  o.  ATEnrs 

[IW.B.,46:  6W.B.,80 
8hib  NABAnr  Geobb  v.  Kabhbb  Fbbbhad  Moo- 
•        •       1  W»  "ELf  226 


JBW  H  MfOBMOSBPS  OF  BISNT— ^on^tMscr. 
8.  EXiaCPTION   FROM    ENHANCEMENT   BY 

UNIFORM    PAYMENT    OF    RENT,    AND 

PRESUMPTION— coa^Mwrf. 

(&)   PBOOr  OB  VNITOBX  PAYMBirT— 0O»<f  fMAi. 

Snffioienoy  of  proof— ooa^wasti 

Rax  Eibhobb  Mundul  v.  Chaitd  Mubditl 

[5W.B^AotX,84 
Pbbx  Sasoo  o.  Ntamttt  Ah 

[6W.B.,AotX,8e 


les. 


Proof  reqnieite 


of  uniformity  of  rsa^.— A  ryot  is  bound  to  give 

strict  proof  of  a  uniform  payment  of  rent  for  twenty 

years.    That  is  a  matter  which  should  not  be  decided 

m  his  favour  on  mere  inference.  Shajc  Lall  Ghosb 

v.  Boistttb  Chubv  Mozoompab    .   7  W.  B«y  407 

Buif oo  Chvitdbb  Chuoksbbuttt  «.  Rax  Eait  atb 

Bhawal  .       IOW.B.,266 

Sbbbhath  Bosb  v.  Pooxiav  Mollax 

[17W.B.,874 


lea 


Time  for  which 


the  rent  hoe  been  f(«iform.— Uniform  payment  must 
be  shown,  if  not  for  every  year  in  the  twenty  years, 
at  least  for  the  greater  portion  of  that  period,  and  for 
years  in  the  earlier,  as  well  as  in  the  later,  portion 
of  the  same.  Subhoxoybb  Dabsbb  «.  Shax 
MxnrDui         ....       9W.B.,270 


167. 


Aet  X  of  1859, 


♦.  IS.— Bent  of  fofoolr.—lVsnimp^um.— Section  1^ 
Act  X  of  1859,  does  not  require  proof  of  actual  pay- 
ment of  one  rate  of  rent  for  twenty  vears,  but  that  the 
rent  has  remained  unchanged  for  tiiat  period.  Uni- 
form rent  for  the  twenty  years  preceding  the  suit  ought 
not  to  be  presumed  upon  evidence  which  only  touches 
a  portion  of  that  period :  on  the  other  hand,  it  is  not 
necessary  to  have  evidence  bearing  directiv  on  every 
one  of  the  twen^  years.  It  is  sufficient  if  the  whole 
time  is  included  within  limits  upon  which  the  evi- 
dence bears,  provided  the  evidence  leads  to  the  beli^ 
of  uniform  rent  FoBGxoiiA  «.  HvBO  OHuia>BB  Boss 

[8W.B.,284 
Rasbbvhabt  Ohobb  «.  Rax  Cooxab  Ohosb 

[22W.B.,487 


16a 


Svidenee    of 


each  gear^e  rent, — Uniform  payment  of  rent  for 
twenty  years  may  be  presumed  without  proof  of  such 
payment  for  every  sepa^te  year.  Kokvl  Loohvk 
Rot  «.  TVXBBBOODDBBN  SiBDAB     .   7  W.  B.»  411 

•  Pretmmption, — 


169. 

Aet  X  of  1859,  e.  4, — ^Proof  of  uniform  payment  of 
rent  up  to  the  date  of  suit  is  not  absolutely  necessary 
to  entitie  a  ryot  to  the  benefit  of  the  presumption 
under  section  4,  Act  X  of  1859,  in  a  case  when  the 
landlord  has  refused  to  take  rent  for  a  few  years  be- 
fore suit.  Gtabax  Dvtt  V,  OooBOOCETrBV  Chat- 
TBBJBA     ....    2W.IUAotX,6e 


170. 


Interruption  in 


proof  of  duration.— Aet  X  of  1869, »,  4.—'Freeump^ 
tion. — In  a  suit  for  akabuliat  at  an  enhanced  rent, — 
Held  by  Sbtoit-Eaiib,  J.,  that>  as  there  was  a  break 
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WffWAIfCHltJBJiy  OF  'BCBFS-'t&Mmui. 

9.  J5XKMPTI0M  FKOM  ENHAKCEMEHT  BY 
UNIFORM  PAVMEKT  OF  BENT,  AND 
PRK8T;MPnON-.e<wi/i««4Ml. 

(h)  Vroo9  ov  mrivoBV  TATUwn—eoniiMmed. 

BattUAvney  at  proof— eoniii&usd, 

of  three  years  in  the  period  of  uniform  payment 
irhic;h  woaM  ^ve  rifle  to  the  preeamption  of  aniform 
holding  from  the  time  of  the  Permanent  Settlement, 
the  Juiif^a,  instead  of  accepting  dakhilae,  mereW  he- 
canfle  they  were  not  denied  by  the  phuntiff,  ahoold 
have  found  whether  the  dakhthw  were  ntiifactoriiy 
proved  and  atteete<1,  and,  if  so,  whether  they  conld 
legaUy  rapport  a  uniform  payment  for  twenty  yean. 

liADILL  KAMT  DBB  9.  KlOtlCA  DOf0M 

[7W.B,106 

(p)  VlBIATTOir^  BT   CRAVOB  IB  NATirBB   OB  BBVT 
ABD  BT  Al/TBBATIOV  OB  TbBUBB. 


17L 


VtdBormity  in  rate^— Fa- 


ria/ton.— Uniformity  in  the  amount  actually  paid 
li  not  required  to  raise  the  presumption  under  sec- 
tion 4t  Act  X  of  1869,  but  uniformity  in  the  rate 
agreed  upon,  either  expressly  or  impliedly,  between 
the  parties  to  be  paid.  MoBAir  &  Co.  v.  Anubd 
Chvbdbb  MoasooxDAB  .  6  W.  B^  Act  X,  86 
Shak  Chubb  Koobdoo  v,  Dwabkabath  Kr- 
BBIBAJ        ....    19W.B.»100 


172. 


AoiXofl659, 


$.  4*^BeHt  changed  in  amount  hui  at  $am€  rat;^ 
The  words  of  section  4,  Act  X  of  1859,  refer  to  the 
rate  as  well  as  the  amount  of  rent  Therefore, 
where  from  1889  to  1868  a  ryot  had  paid  rent  at  the 
same  rate,  but  in  1866  the  rent  was,  by  order  of  the 
Civil  Court,  chanf^d,  and  a  pro^rtlonate  amount  re- 
mitted in  consequence  of  a  portion  of  the  Und  having 
been  lost  by  diluvion,^  Jftf/a  that  the  remaining  por- 
tion of  the  rent  being  levied  at  the  same  rate  as  be- 
fore, the  ryot  had  not  lost  his  right  to  avail  himself 
of  the  provisions  of  section  4,  Act  X  of  1859.    BiAB- 

UBtBBA  «.  TbRVK  JhA 

[1  B.  L.  B^  a  N.»  18:  10  W.  B.,  246 

Kbbabak  Mvlliox  v.  Rakkoohab  Mookbbjbb 
[aW»B.,AotX.17 


178. 


Ment   in   kind 


(Bhaol%),^Act  X  <if  1859^  «.  8  and  4,Semhle,-- 
A  tenant  who  has  paid  at  the  same  hhaoli  rate — 
t.e.,  in  Icind— for  a  period  of  twenty  years,  is  enti- 
tled to  the  presumption  of  section  4»  Act  X  of  1869, 
and  to  exemption  from  enhancement  under  section  8. 
liAK  Daxal  Sinoh  9.  Latohmi  Nabatab 

[6  B.  !•.  B^  Ap.,  26: 14  W.  B.,  888 


174 


Rent   in    kind 


(BkiMli)  tanking  in  proportion  to  crop, — Act  X 
t(f  18S9t  *.  4.— A  bhaoli  rent,  varying  yearlv  in 
amount  in  a  fixed  proportion  to  the  produce  of  the 
crop,  is  not  a  fixed  unchangeable  rent  of  the  nature 
contemplated  by  section  4  of  Act  X  of  1859. 
Mahombo  Yacoob  Hosbbik  9.  Chowdbt  Wahbxd 
Ally 

[1  Ind.  Jur., K. a. 20:  4 W.  B«  AotX,  28 


•glflTAIfujBMjmY  OF 

a.  EXEMPTION  FROM  ENHANCEMENT  BT 
UNIFORM  PAYMENT  OF  BENT,  AND 
TRESVUTUO^—eoniimmed, 

(e)  Yabiahob  BT  Chabgb  dt  Natubb  ov  Bbbt 
ABD  BT  Ai;tbbatiob  ob  Tbbitbb — eontinmed, 

XTnifbmiity  in  rate— «oait««edL 
Habuxab  Pabbhab  o.  KMMJva  SnroH 

[6S.W.,871 

ThAKOOB  FBBBHAD  9.  MAHOlfBD  BakU 

[8W.B^170 


176. 


Sent  in  kind. 


(hhaoU)  varying  toUh  amount  of  yearly  pro- 
duce.—Act  X  of  1869,  #f.  3  and  4.— Act  XVIII 
c£  1878,  s»,  6  and  6. — ^A  rent  in  kind  (bhaoli)  which, 
though  it  varies  yearly  in  amount  with  the  vary- 
ing  amount  of  the  yearly  produce,  is  fixed  as  to 
the  proportion  it  is  to  bear  to  sudh  produce,  is  a 
fixed  rent  within  the  mesming  of  section  3  <k  Act 
X  of  1859  (corresponding  with  section  6  of  Act 
XYIII  of  .1878).  A  tenant,  therefore,  in  a  perma- 
nently-settled district  holding  his  land  at  such  a  rent 
is  entitled  to  cUim  the  presumption  of  law  declared 
in  section  4  of  Act  X  ol  1859  (corresponding  with 
section  6  of  Act  XVIII  of  1873),  if  he  proves  that, 
for  a  period  of  twenty  years  next  before  the  com- 
mencement of  the  suit  to  enhance  his  rent,  he  has 
paid  the  same  proportion  of  the  produce  of  his  hold- 
ing.    HABVICAB  PABSHAD  9.  EAT7LB8AB  PaBDBT 

[L  Ii.  B^  1  AIL,  801 


176. 


Abatement    of 


rent  for  unculturable  land. — Act  X  of  1859,  s. 
4. — Where  an  abatement  of  rent  was  allowed  in  a 
lump  sum  upon  a  lump  jumma  on  account  of  lands 
having  been  rendered  unculturable  by  the  overflow  of 
a  river,  th6  abatement  was  held  not  to  vary  the  rate 
of  rent  so  as  to  debar  the  ryot  from  the  benefit  of 
the  presumption  under  Act  X  of  1859,  section  4. 
Badha  Gk)Biin>  Rot  «.  Ktamtttoollah 

[21W.B.,401 

177.  — — — -  Alteration  in  rate.— iVocjf 
of  variation, — Fagment  by  tenant, — A  mere  altera- 
tion in  the  rate  of  rent  on  the  part  of  a  zemindar 
or  person  other  than  the  tenant  wUl  not  prove  a  vari- 
ation, unless  it  be  shown  that  the  tenant  submitted 
to  or  paid  that  varied  and  enhanced  rate.  Gopal 
MuBDUii  V.  Nobbo  Eishbk  Mookbbjeb 

[6  W.  B^  Act  X,  88 

•  Variation  of  rent  shown  in 


17a 

dakhilaa. — Average  of  payment*  of  rent. — Where 
dakhilas  are  relied  upon  to  prove  uniformity  of  rent 
and  any  variation  in  the  A^lrtiilna  u  found  to  exist, 
there  must  be  a  distinct  finding  as  to  whether  the 
short  payments  of  one  year  were  made  up  the  next 
year,  the  variation  primd  facie  being  evidence  that 
the  rent  was  not  uniform.  Baicjadoo  Qaitgooly  v, 
LucKHBB  Nabaib  Munditx  .    8  W.  B.,  488 


Additional  illegal  oeas  fiur 


17a 

additional  IsokidL-— Immaterial  variation.— Ad^- 
tional  rent  for  additional  land,  and  the  addition  of 
a  small  illegal  cess,  are  not  such  variations  of  the 
proper  rent  as  deprive  the  tenant  of  the  presumption 


Digitized  by 


Google 
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his^wH^'^r*''"—"''^'^''  OF  'RENT — eoutimML 
X  EXEMPTION    PROM    ENHANCEMENT    BY 

UNIFORM    PAYMENT    OP    RENT,    AND 

PRESUMPTION— con^tiMMc;. 

<c)  Yabiation  by  Chakob  nr  Natxtbb  ot  Rbht 
AND  BY  Altebation  OP  Tbnubb— con^tnutfd. 


^Additional    illegal   oeM 
landr—eimtinued. 


for    additiozLal 


ttrisiiig  from  twenty  years'  payment  of  nnif orm  rent. 

8I7MBBB009BBN  LUSHXITB  V.  HUBOITATH  ROY 

[2  W.  IL,  Act  X,  98 


18a 


Slight   variation.— -J»H»a- 


ierial  varicUioit, — A  variation  of  one  anna  is  not 
sxxiBcient  to  destroy  the  uniformity  required  by  sec- 
tion 4,  Act  X  of  1858.  MuKBOOB  Ally  v.  Bduo 
Sdi&h 7W.  B.,282 


18L 


Immaterial 


variation. — ^The  Yariation  of  a  few  annas  in  the  da- 
khilas,  when  not  proved  to  be  a  variation  in  the 
annual  rents,  is  not  sufficient  to  deprive  the  ryot  of 
the  benefit  Of  the  presumption.     Taba  Soondbby 

BUBMOVYA  V,  ShTBBSBUB  ChATTBBJBB 

[6  W.  B^  Act  X.,  51 

igT.AirgB  BvKSH  Chowdhby  V.  RooPUN  Tblbb 

[7  W.  B,  284 


182. 


.  Nominal  reduction  in  Jtun- 


nuk — Immaterial  variation. — ^A  nominal  reduction 
in  Uie  jumma  of  one  anna  and  three  pies,  and  that 
too  in  the  ryofs  favour,  is  not  a  variation  that  de- 
prives him  of  the  benefit  of  the  presumption  created 
by  section  4,  Act  X  of  1859.  But  the  acceptance  of 
a  temporary  kabuliat  annuls  such  presumption.  Rax- 
xunro  SiBCAB  «.  Chunseb  Mookhbb  Debia 

[2  W.  B.,  Act  X,  74 

Nor  does  an  unexplained  variation  of  one  rupee  in 
a  total  jumma  of  sixty  rupees.  Avundolall  Chow- 
dhby «.  HiLLB      .  4  W.  B.y  Act  X,  88 

Watsoh  &  Co.  V.  NuiTB  Lai.  Siboab 

[21  W.  B.,  420 


188. 


Alteration  in  }amma«— im- 

mtUeridl  variation. — It  must  be  a  variation  which 
affects  the  integrity  of  the  jumma.  €k)PAL  Chundbb 

BOSB  V.  MOTHOOB  MOHUN  BaKEBJBB 

[8W.B^ActX,182 
HniA  «.  Httbo  Lal  Sbv.  8  W.  B.,  Act  X,  186 

184. Material  difTerenoe.— iH/- 

ference  in  amount. — ^The  difference  between  Bll-13 
and  B13-4  was  held  sufficient  to  destroy  the  presun^ 
tion  of  a  uniform  payment  of  rent.  Bissbssitb 
Chvoxbbbutty  v.  WooKACHUBir  Roy 

[7  W.  B^  44 


18& 


-  Bent  paid  in  different  coin- 


age.— ^Rent  is  not  altered  by  being  paid  in  a  different 
ocnnage,  viz.,  in  kaldar  instead  of  sicca  rupees,  and 
the  apparent  addition  of  one  anna  per  rupee  (the  dif- 
ference in  value  between  the  two  lands  of  rupees)  is 
not  a  real  addition  to  the  rent.  Rocha  Ram  Misb 
•.  Naoa  BoflB   .        .     '  .        .       2  N.  W.,  82 


ENHANCEMENT  OS*  VL'EST-^^ntinnei. 

8.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— coj»<t»iMJ<?. 

(o)  Yabiation  by  Changb  in  Natubb  ot  Rbvt 
AND  by  Altebation  ob  Tbnitbb — continued. 


188. 


Variation  of   rent  firom 


change  of  currency. — ^A  variation  of  rent  from 
change  of  currency  only  is  not  a  variation  rebutting 
the  presumption  arising  from  uniform  pajrment  for 
more  than  twenty  years.  Raic  Cooxab  Mookbbjbb 
V.  RUGOONATH  MUNBUL     .  1 W.  B.,  868 

See  also  Eausb  Chubn'  Dutt  v.  Shobheb  Dobsbb 

[1 W.  B.,  248 

EatTYANI  DeBBA  V  .SOOBDUBBB  DbBEA 

[2  W.  B.,  Act  X,  80 
See  Mbeb  Mahombd  Hossein  v.  Fobbbs 

[22  W.  B.,  818 : 1..  B.,  2  L  A.,  1 

■  Ck>n8olidation  of  Jmnmaa.— 


187. 

Act  X  of  t859,  9.  4. — ^A  consolidation  of  jummas 
into  one  tenure  does  not  deprive  the  ryot  of  the 
benefit  of  the  presumption  under  section  4,  Act  X  of 
1859,  if  it  can  be  shown  that  the  rent  has  not  been 
changed.  This  principle  applies  also  to  jummas  which 
have  been  derived  in  part  or  in  whole  with  the  con- 
sent of  the  landlord,  and  which  are  subsequently  con- 
solidated into  one  jumma.  The  presumptions  of  sec- 
tion 4  are  not  restricted  to  holdings,  but  refer  sim- 
ply to  the  fact  that  land  has  been  held  by  a  ryot  at  a 
rent  which  has  not  been  changed  for  twenty  years 
before  the  commencement  of  the  suit.  Raj  Kishobb 
Mookbbjbb  v.  Hubeehttb  Mookebjeb 

[1  B.  Ii.  B.,  B.  N^  8:  10  W.  B.,  117 


18a 


Solding  cre- 


ated since  decennial  settlement, — He  must  be  entitled 
to  the  presumption  in  respect  of  the  whole  tenure  as 
consolidated.  If  one  of  the  holdings  constituting  it  is 
shown  to  have  been  created  since  the  decennial  settle- 
ment, the  presumption  cannot  be  made  as  to  the  rest. 

MOTJLA  BUKSH  V.  JODOONATH  SADOO  EhAN 

[21  W.  B.,  287 


189. 


Preswnption.'-^ 


The  consolidation  of  several  holdings  into  one,  or  the 
omission  of  fractions  by  the  settlement  officer,  cannot 
deprive  a  ryot  of  the  benefit  of  the  presumption  under 
section  4,  Act  X  of  1859.      Lukhi  Moni  Haldab  v. 

QUNGA  GOBIND  MVNDLE 

[W.  B.,  1884,  Act  X,  128 
Ehoda  Nbwaz  v.  Nubo  Eishobe  Roy 

[6  W.  B.,  Act  X,  68 


190. 


Division  of  holding  among 


YusAXB.^  Preservation  ofeomtinnity  of  holding,— ^Th& 
division  of  a  ryofs  holding  among  his  heirs,  the  con- 
tinuity of  the  holding  not  being  destroyed,  does  not 
deprive  the  ryot  of  the  benefit  of  the  presumption 
under  section  ^  Act  X  of  1859.  In  the  latter  case 
the  default  of  one  shareholder  will  vitiate  the  tenure 
of  all,  and  give  the  landtord  a  right  of  enhancement. 
Hills  v.  Bbshabuth  Meeb         .      1  W.  B.,  10 


191. 


Division  of  tenure.— ^c^  X 


of  1869,  e.  4.'^Sstent  of  proof  ftecMtfary.— In  order 
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SNHAKCEMENT  OF  aWSTT^conHmued. 

8.  EXEMPTION  FROM  ENHANCEMENT  BT 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— iT(m^'««e({. 

(c)  Vabiatiov  by  Chakob  in  Natttbb  ot  Rbitt 
AND  BY  Altbbation  OB  Tbnubb — oonUnued. 

Division  of  tenure— ^on^tfNiMl. 
to  bring  hmuelf  within  sections  8  and  4,  Act  X  of 
1859,  a  ryot  need  only  show  that  the  particnlar  land 
which  is  the  subject  of  snit^  not  the  whole  tenure  of 
which  it  may  once  have  formed  a  part,  has  been  held 
at  an  unchanged  rent  since  the  Permanent  Settle- 
ment. It  is  not  necessary  that  the  land  should  have 
remained  a  separate  holdmg.  Easbbnath  Nuskbb 
V.  Bama  Soobdbby  D088IA       .    10  W.  B^  429 


102. 


Variation  of  rent  of  un- 


divided firaotionalBhare.~^e<  X  of  1859, «.  4.— 
PresMmpUon  ofumformity, — ^A  change  in  the  rent  of 
an  undivided  fractional  part  of  a  tenure  is  to  be  consi- 
dered as  a  change  in  the  rent  of  the  whole  tenure  and 
therefore  destroys  the  presumption  to  be  raised  under 
section  4,  Act  X  of  1859.  Mahoioid  Muddbbv 
MiBDHA  V,  GoPAL  Lall  Tagobb    •     2  Hay,  614 


isa 


I>i8tribation  of  rent  after 


sale  of  portion  of  tenure.— ^m^.  Act  VIII  of 
1869, 8,  4. — ^The  sale  of  a  portion  of  a  tenure  involv- 
ing a  distribution  of  the  rent  over  two  parts  does  not 
amount  to  a  change  of  rent  within  the  meaning  of 
Bengal  Act  YIII  of  1869,  section  4.     SOODHA  Moo- 

XHBB  DOBSBB  V.  RAX  GUXTBB  ElTBlCOKAB 

[20  W.  B.,  419 


194. 


Temporary  holding  by  one 


196. 


Partition.— ^iTU^MCtf  of  jpr«. 


of  several  joint  owners  under  arrangement. 
— Aet,Xofl869,  «.  4.— A  temporarv  arrangement 
among  joint  owners  by  which  one  of  tneir  number  is 
allowed  to  hold  a  portion  of  the  joint  property  on 
payment  of  a  certun  sum  of  money,  does  not  convert 
the  occupier  into  a  ryot  holding  at  a  fixed  rent,  or 
entitle  him  to  the  benefit  of  the  presumption  under 
section  4,  Act  X  of  1859.  Roohoobun  Tbwabbb  «. 
BzBHBir  DuTT  DoBBY       •    2  W.  B.,  Aot  Xy  92 


vuHU  enkaneement  in  a  twU  hy  another  eo-zemin- 
dar.^Talook.—Benif.  Act  VlUof  1869,  #.  17.^ 
More  than  twenty  years  before  the  institution  of  a 
suit  for  the  enhancement  of  the  rent  of  a  share  in  a 
dependent  talook,  the  zemindari  under  which  the  talook 
was  held  was  partitioned  under  a  batwara  among 
three  zemindars.  A  ten-anna  share  was  allotted  to 
one  (the  present  plaintiff),  a  four-anna  share  to 
another,  and  a  two-anna  share  to  a  third.  The  talook- 
dars  continued  to  hold  the  entire  property,  and  paid 
the  rent  apportioned  by  law  severally  to  each  of  the 
parties  entitled.  In  1861,  the  owner  of  the  .two-anna 
share  obtwned  a  decree  against  the  talookdars  for  en- 
hancement of  the  rent  of  his  share.  In  the  present 
suit  against  the  same  talookdars,  the  defendants  con- 
tended that  the  rent  of  their  talook  had  not  been 
changed  for  a  period  of  more  than  twenty  years 
before  suit  Meld  that  the  ''talook,"  which  was 
intended  by  section  17  of  the  Rent  Act,  was  the 
ori^nal  talook ;  and  that  if  the  defendants  could  show 
that  the  rent  of  that  talook  had  remained  iuichaiiged»  I 


ENHAJTCBUENT  OF  BENT— om^immI. 

8.  EXEMPTION  FROM  ENHAKCEMEKT  BT 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION-HNm^MMf. 

(e)  Vabiatioh  by  Ckibob  nr  Natvbb  or  Rbbt 
AHD  BY  Altbbation  or  TMsmM^-^eonHmmed. 

Taxtmon-'eoniinued. 

either  in  its  original  entirety,  or  apportioned  as  it 
had  been  under  the  bativara,  they  would  be  entitied 
to  the  benefit  of  the  section;  but  that  the  decree  in 
the  suit  of  1861  had  the  effect  of  enhancing  the  rent 
payable  for  the  whole  talook,  and  that  i&  plaintiiff 
could  avail  herself  of  that  decree,  although  she  was 
not  a  party  to  it  Sabat  Soordaby  Dabba  «. 
Astrin)  MoHinr  8ubica  Qhtttaok 

[I.  Ii.  a,  6  Oalo^  278:  4  C.  L.  B^  M8 

4.  NOTICE  OF  ENHANCEMENT. 

(a)  NX0B88ITY  07  NOTIOB. 

199.  '     Intermediate  tenure.— JSes^. 

Reff,  Vm  of  1793, «.  61. — ^A  person  holding  a  tenure 
of  an  intermediate  character  is  entitled  to  a  notice 
under  section  61,  Reguktion  YIII  of  179S,  before  his 
rent  can  be  enhanced.  Niuionbb  Sikgh  o.  Chubdbb 
Kabt  Bavbbjbb  •        .  14  W.  R,  261 

Tnllnbi  bromuttnr  tenure. 


197. 

—Benff,  Reg.  VIII  of  1793,  #.  51.— A  tuUubi  bromut- 
tnr tenure,  which  has  been  held  as  such  from  the  time 
of  the  decennial  settlement,  is  such  an  intermediate 
tenure  as  entitles  the  holder  to  a  notice  under  section 
51,  ReguUtion  YIII  of  1798.  Niliconbb  Sihgh 
Dbo  V,  Chundbbkavt  Banbbjbb 

[I. I..  &, 2  Cala»  126:  26  W. &, 200 


19a 


Neoesaity  of  notice.— ^e<  X 


of  1839,  «.  13. — ^A  suit  for  enhancement  of  rent  can- 
not be  supported  without  there  has  been  a  previous 
service  of  notice  under  Act  X  of  1859,  section  13. 
Akhay  SirvKiTB  Chuokbbbutty  «.  Ibdba  BHVBUir 
Dbb  Roy  .  4  B.  Ii.  B.»  F.  B.,  68 

8.  C.  TJkhoy  SuKKTrB  Chuobbbbutty  v.  Ikdbo 
Bnoosmr  Dbb  Roy     .  12  W.  B.,  F.  B.,  27 


199. 


Act  Z  of  1869, 


9,  13. — JSpeciflcaUon  of  grounde  of  enkaneemenL 
—Under  section  18  of  Act  X  of  1859,  no  tenant 
is  liable  to  enhancement  unless  he  is  duly  served  with 
a  proper  notice  at  a  proper  time  specifying  on  what 
ground  enhanced  rent  is  demanded.  Mahtab  Koobb 
«.  BuxDBO  Singh  .        .  4  N.  W.,  68 

BiNDBSSTJBBB  DUTT  SnTOH  «.  DOKA  SlVTOH 

[9  W.  B.,88 

BuBODA  East  Roy  «.  Rabha  Chitbn  Roy 

[IS  W.  &,  198 


200. 


>  Bzpress  engagement  for 


■peoifled  rent— ^c^  X  of  1869,  s.  id.— Section  18, 
Act  X  of  1859  (requiring  previous  service  of  notice) 
has  no  application  to  a  case  in  which  there  is  an  ex- 
press written  engagement  between  the  parties  provid- 
ing for  the  payment  of  rent  at  a  spedfied  rate  from  a 
specified  point  of  time.  Bhybub  CHUin>BB  Mojooic- 
OAB  «.  HuBO  PBOsiTSiro  Bhvttaohabjbb 

[17  W.  B«  268 
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PIQEST  OF  CASES. 


WSBJLNCEMBST  OF  BBNl*--tfOfi^'«HiMi. 

4.  NOTICE  0£  ENHANCEMENT— «cm^iMM2. 

(a)  NsOBBSXTY  07  NoTiOB — eoniinued. 

aOL  '  Under-tenantB  and  ryotB.— 

SpeeifioaHon  of  ifroumdi  of  enhanoemmU, — Ghround 
^  onkancememi.—'Aot  X  of  1869,  9,  id.— Section 
18  of  Act  X  of  1859  ib  applicable  not  merely  to 
ryots  baying  rigbta  of  occupancy,  but  to  all  nnder- 
tenantB  and  ryots.  The  landlord  cannot,  by  giving 
notiee  of  enbancement,  compel  the  tenant  to  pay  more 
than  a  reasonable  rent,  and  he  cannot  enhance  with- 
out notice  specifying  the  grounds  of  enhancement. 

BAKBASATU  MAITDAL  t.  BlKODEAH  Sbk 

[1  B.I1.  &,  F.  a,  26: 10  W.  B^  F.  B.,88 


S02. 


Byot  without  ezprees  en- 
gagement—^c^  Z  of  1859,  9.  1^.--Meg,  VII  of 
1822,  99.7  and  9. — ^Where  an  under-tenant  holding 
or  cultivating  land  under  the  conditions  mentioned  in 
section  13,  Act  X  of  1859,  enters  into  no  fresh  engage- 
ment at  the  time  of  re-settLsment,  he  has  a  right  to 
receive  a  written  notice  before  he  can  be  called  upon 
to  pay  enhanced  rent,  the  provisions  of  that  section 
quali^^ing  those  of  sections  7  and  9,  Regulation  Vll 
of  1822.    lySniYA  V,  Bajoookab  Dutt 

[16W.B.,168 

See    EVAYBTOOLLAH    MbAH    «.    NUBO    COOMAB 

SiBOAB  .  SK)  W.  B,  207 

WOOMAITATH  BOY  ChOWDHBY  «.  DeBNATH  KOY 

Chowdhby         •  .  16  W.  R,  471 


20a. 


Suit  to  set  aaide  alleged 


right  to  quit-rent  tenure.— ^^  X  of  1869,  9, 
13. — No  notice  is  required  under  section  18,  Act  X  of 
1859,  \o  set  aside  an  alleged  right  to  a  quit-rent  tenure 
in  a  suit  for  declaration  of  title.  Ohubbhyax  Chobby 
•.  Kabhbbkath  Shavtbbkabbb 

[8  W.  B^  Aet  X,  4' 


204. 


Aeoreted  land  afterwards 


dnmiate±-^Aet  X  of  1869,  9.  IS.—ln  a  suit 
brought  by  a  lemindar  for  two  years'  rent  on  account 
of  newly-formed  land  which  had  accreted  to  the  de- 
fendanrs  old  jote,  but  had  since  diluviated,  wherein 
the  Civil  Court  decreed  the  rent,  allowing  defendants 
to  retain  possesnon  as  tenants, — Held  that  no  notice 
was  necessary  under  section  18,  Act  X  of  1859,  be- 
fore rent  ootud  be  demanded  by  the  zemindar  in  the 
Waxsov  &  Co. «.  Nbbl  Kakt  Siboab 

[10  W.  B^  880 


206. 


Suit  for  arrears  of  rent  of 

land.— ^<rf  X  of  1859,  «.  15.— A  suit  for 
arrears  of  rent  of  a  quantity  of  land  alleged  to  have 
been  held  bv  defendant  over  and  above  t£e  quantity 
covered  by  his  pottah  was  held  to  be  in  substance  a 
suit  for  rent  at  an  enhanced  rate,  requiring  the  issue 
of  a  notice  under  section  18,  Act  X  of  1859.    Thbk- 

MBB  BBI.DAB  «.  BAX  KIBHBB  LALL 

[15  W.  B.,71 


208. 


Decree  for  rent  aooording 


to  yearly  aaseflsment— ^e<  X  of  1869,  «.  id.— 
Where  a  decree  of  1846  g^ve  plaintifls  the  right  to 
assess  and  to  recdve  the  rents  for  each  year  accord- 
ing to  the  assessment  made  for  that  particular  year, 
a  Botioe  under  section  13,  Act  X  of  1869»  was  held 


WXHAJSfCSSMSJSrr  of  B^Sr^-^oonUmted^ 
4.  NOTICE  OF  ENHANCEMENT— ooii^*afie(2. 

(a)  NBOB88ITY  OB  NOTIOB— coa^MMd. 

Decree  for  rent  aooording  to  yearly  aa- 
seeament— coa^mceij. 

not  necessary  when  the  rent  found  assessable  for  the 
years  for  which  rent  was  claimed  varied  from  what 
was  found  assessable  in  1848.  SAXBHOOinseA  Kha- 
Toov  V,  M0HB8H  Chuudbb  Boy 

[17  W.  B.,  462 


207. 


Iiand  held  under  ootbun- 


dee  tenure  or  otherwise.— ^0<  X  of  1869, «.  13. 
— Whether  land  is  held  under  an  ootbundee  tenure 
or  not,  the  tenant  is  entitled  to  notice  under  section 
18,  Act  X  of  1859,  before  the  rate  at  which  he  pays 
can  be  enhanced.  Dwabkabath  Misbbb  e.  Noboo 
SntDAB         •        •        •        .       14  W.  B.,  108 


20a 


Iieaae,  fltipulation  in  for 


increase  or  decrease  of  rent  aooording  to  ez- 
oess  or  diminution  in  amount  of  land.— Jffes^. 
Act  VUI  of  1869,  9.  14,— A  lease  from  generation 
to  generation  gave  the  boundaries  of  the  limd  leased, 
estimated  the  area  thereof,  and  fixed  a  certain  rent 
per  bigha.  It  contained  a  condition  that  if  on  measure- 
ment the  actual  quantity  of  land  should  turn  out  to 
be  either  more  or  less  than  the  estimated  area»  the 
rent  should  be  increased  or  decreased  in  proportion 
at  the  same  rate  per  bigha.  In  a  suit  for  enhance- 
ment of  rent,  on  the  ground  that  the  land  leased  con- 
tained more  than  the  estimated  number  of  bighas,  the 
lease  being  one  which  did  not  specify  the  period  of 
the  engagement^ — Seld  that  notice  <n  enhancement 
was  necessary  under  Bengal  Act  VIII  of  1869,  sec- 
tion 14.     EUiAX  MUITDITL  V.  HUIODHUB  PaIj 

[I.  I..  B^  8  Calc,  271 
Stipulation  in  pottah  for 


200. 

increase  in  rental  to  be  made  yearly.^S9N^. 
Act  nil  of  1869,  9.  14.— Suit  to  recover  rent  ae 
per  pottah, — ^Where  a  pottah  in  its  terms  expressly  sti- 
pulates for  an  increase  of  rental  according  as  the 
lands  let  are  brought  under  cultivation,  and  a  mea- 
surem^t  taken,  a  landlord  is  entitled  to  recover  such 
increased  rent  as  agreed  upon  in  the  pottah  without 
serving  on  the  tenants  any  notice  under  section  14 
of  Bengal  Act  VUI  of  1869.  Nistabihi  Dabi  v. 
BoNOKALi  Chattbbji.  Divo  Nath  Dab  «.  Bono- 
MAUL  Ckaxxbbji       •       I.  Ii.  B.,  4  Calc,  041 

[4  C.  L.  B.,  278 


210. 


Lands  found  in  exoees.- 


A  notice  of  enhancement*  according  to  the  rate  men- 
tioned in  an  agreement,  is  necessary  as  to  lands 
found  in  excess  on  measurement  where  no  term  is 
specified  in  the  writ^n  agreement.  Btbodakabt 
BoT  V.  Sib  Svbkubbb  Dobsbb 

[4W.  B^  Acts,  86 

21L- 


—————  Contract  to 
pay  for  0x0099  land  after  mea9urement. — Notice, — 
JRent  Act  {Bong.  Act  VUI  of  1869),  #.  J4.— When 
a  tenant  contracts  to  pay  rent  at  a  certain  rate  for 
any  such  land  as  upon  measurement  may  be  found 
to  be  in  excess  of  the  estimated  area,  it  is  not  neces- 
sary to  serve  him  with  notice  under  section  14  of 


Digitized  by 


Google 


(    1623    ) 
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JS^uANGEMlOJNT  OF  BJSSTT^eoiUiimed. 

4.  NOTICE  OF  ENHANCEMENT— oon^MiMi. 

(a)  Neobssitt  07  NoTiOB — continued, 

Iiands  found  in  ezoess — continued. 

the  Rent  Act  before  institating  a  Boit  for  the  rent  of 
any  additional  land,  nor  is  it  necessary  that  he  should 
be  present  at  the  measurement.  Dtwaskaitath  «. 
Babctbak  Lasksb       .       I.  Ii.  B.,  9  Calo^  72 

[U  C.  L.  XU,  826 


212. 


'  Mistake  in  meet' 


9uremenL~-Act  X  of  1869,  #.  i7.— Section  17,  Act 
X  of  1859,  is  applicable  to  cases  where  the  land  was 
tmdoubtedly  included  in  the  original  tenure,  but  it 
has  been  found  in  a  fresh  measurement  that  there 
was  some  mistake  in  the  former  measurement,  and 
that  a  greater  amount  of  rent  ought  to  be  paid^  not 
in  respect  of  any  fresh  land,  but  in  respect  of  land 
which  was  included  in  the  original  tenure.     PSA2T- 

KI8BBN  BaOCHBB  V.  MONMOHIKBB  DasBBB 

[17  W.  B.,  88 


218. 


Bengal      Act 


VIII 0/1869, 99. 18  and  19,— Bent  ofexeese  land9,— 
In  a  suit  for  arrears  of  rent  after  deduction  of  pay- 
ments where  the  claim  embraced  excess  lands  found 
after  measurement,  and  was  based  on  a  kabuliat 
which  stipulated  that  the  ryot  would  pay  for  such 
excess  at  the  same  rate  as  for  the  rest  of  the  land, 
and  from  the  date  of  the  kabuliat, — ffeld  that  there 
was  no  question  of  enhancing  the  rate  of  rent,  and 
the  ryot  was  not  entitled  to  notice  under  Bengal  Act 
VIII  of  1869,  sections  18  and  19.  Rak  Nabain 
Lall  v.  Gumbbbb  Singh  .      .       19  W.  B.,  108 


214. 


Accreted    land. — Bnhanee- 


ment  of  rent  after  accretion, — Notice  of  enhance- 
ment.—Beng.  Act  VUI  of  1869,  9,  14.— Beg, 
XI  of  1825,  9.  4,  el.  1. — Before  increased  rent, 
on  the  oonddtion  laid  down  in  Regulation  XI  of 
1826,  section  i,  clause  1,  on  account  of  the  area  of 
land  held  by  a  tenant  under  a  permanent  tenure  hav- 
ing been  increased  by  accretion,  can  be  recovered,  a 
notice  must  be  served  upon  the  tenant  under  section 
14  of  Bengal  Act  VIII  of  1869,  informing  him  of  the 
am^mnt  of  rent  to  be  imposed  and  the  grounds  upon 
which  it  is  claimed.    Raiotisebb  Manjeb  v.  Pab- 

BUTTZ  DASSBB 

[L  L.  B.,  5Calo.»  828: 6  O.  I*.  B^  862 


S15. 


—  Landlord    and 

tenant— Arreare  of  rent.  Suit  for.— Notice  of 
enhancement—When  land  has  accreted  to  a  ryot's 
holding,  the  rent  paid  by  the  ryot  may  be  enhanced  in 
respect  thereof  under  the  provisions  of  clause  3,  sec- 
tion 18  of  Bengal  Act  VIII  of  1869 ;  and  no  suit  for 
rent  in  respect  of  such  accretion  will  lie  unless  a  pro- 
per notice  of  enhancement  has  been  previously  given. 
Bamnidhee  Manjee  v.  Parhutty  Da99ee,  L  L.  B.,  5 
Calc.,823,  followed.    Bbojendba  CooiCAB  Bhoo- 

KIOK  «.  WOOPBNDBA  NABAIN  SiKGH 

[I.I..B.,8Calo.,  706 


216. 


Suit  after  permission  to 


hold  at  old  rent. — Subsequent  to  declaration  of 
right  to  enhance. — In  a  former  suit  brought  by  a  ryot 
against  the  holder  under  a  temporary  i jara  extending 


EHHAKCEMESTF  of  Bjbim  1^^-continmeA 
4.  NOTICE  OF  ENHANCEMENT~«oii^-iNie({. 

(a)  Nbobbbitt  op  NotiOB — continued. 

Suit  after  permission  to    hold  at  old 
rent — continued. 

down  to  1271,  a  decree  was  passed  maintaining  the 
ijaiudar's  right  to  enhance.  But  notwithstanding  this 
decree  the  ryot  was  by  express  agpreement  allowed,  and 
in  fact  continued,  to  hold  at  the  old  rates.  On  the  ex- 
piration of  the  ijara  the  zemindar  entered  upon  the 
lands,  and  after  collecting  a  part  of  the  rents  for 
1272  gave  the  plaintiff  a  putni  of  the  ^estate  from 
1273,  and  an  assignment  of  the  right  to  collect  the 
uncollected  portion  of  the  rents  of  1273.  The  putni- 
dar  now  sues  to  recover  from  the  defendant  the  rent 
for  the  remainder  of  1272  and  for  1273,  at  the  en- 
hanced rates  decreed  to  the  ijaradar.  Seld  that 
neither  the  zemindar  nor  the  putnidar  could  recover 
enhanced  rents  from  the  ryot  without  some  notice. 

BODHNABAIN  SiNaH  V.^BUNGO  LaLL  MiTKDUB 

[7W.B^18a 
Previous  decree  after  no- 


217. 

tioe  before  Act  X  of  1859.—Suit  for  9ub9e^uent 
arreare, — ^Where  notice  of  enhancement  was  issued 
according  to  the  law  in  force  before  Act  X  of  1859, 
and  a  decree  obtained  by  the  zemindar  which  ascer- 
tained the  liability  of  the  cultivator  to  an  enhanced 
rate  of  rent  and  awarded  arrears  at  that  rate, — Held 
that  a  suit  by  the  zemindar  for  arrears  for  the  yeara 
subsequent  to  the  decree  at  the  enhanced  rate  thereby 
determined  was  legal  and  good  without  issue  of  any 
fresh  notice  under  Act  X  of  1859,  and  the  effect  of 
the  decree  ascertaining  the  liabilil?^  to  enhanced  rent 
still  continued,  notwithstanding  it  was  not  executed 
and  arrears  not  recovered  under  it.  MoFzzuic  Ali 
Khan  «.  Shbobuttun  Sutgh  8  Agra,  277 


218. 


Necessity  for  firesh  notice. 


— Act  X  of  1859,  9. 13. — Notice  of  enhancement, — 
Where  a  zemindar  served  a  notice  of  enhancement  of 
rent  on  the  ryots  of  a  mouzah,  and  afterwards  granted 
a  lease  of  the  mouzah  to  the  plaintiff, — Held,  the  plain- 
tiff was  entitled  to  sue  for  enhancement  upon  the  notice 
ahready  served.  Ehaski  Rot  «.  Fabzand  Ali  Khan 
[9  B.  I..  B.,  126: 18  W.  B.,  144 

(5)  FOBH  AND  SiTTFIOIBKOY    OF    KOTICB,    AND 

Infobmaltibs  in — 


319, Aocuraoy    and  precision 

in  notice. — Notice  to  pay  lump  sum  on  land  in 
possession, — A  notice  of  enhancement  must  be  reason- 
ably accurate  and  precise.  A  notice  to  pay  a  lump 
sum  on  the  whole  land  in  and  out  of  defendant's  pos- 
session is  not  sufficient.    Tabaohand  Boy  v.  Kbb- 

N ABAJC  EUBlfOKAB 

[W.  B.,  1864,  Act  X,  118 


220. 


Prospective  notice.— 7)m- 


advantage  to  tenant. — ^A  notice  of  enhancement 
should  not  be  prospective,  the  principle  being  that 
the  ryot  should  be  prepared  to  meet  the  claim  on 
grounds  existing  at  the  time  the  notice  is  received. 
Byjkath^oonwab  v.  Sahbb  Eoonwab 

il2W.B^682 


Digitized  by 


Google 


(    1626    ) 


DIGEST  OF  CASES. 


(    1626    ) 


XSTHAKCBBCHNT  OT  VESST^^ontimued. 
4.  NOTICE  OF   ENHANCEM£NT^0(m^iM0i. 
{h)  FoBx  Ain>  SiTFviciBKOY  ov  KoTiOB^  un> 
Ikpobkautibs  IK — coniinmed, 

BequUdtes  for  notice.— Pra- 


cxM  nature  of  claim. — The  great  Btrictiiess  with 
which  cases  inTolTing  questions  as  to  the  form  of 
notice  of  enhancement  were  dealt  with  has  heen 
relaxed  in  the  later  practice  of  this  Court,  and  it  has 
heen  held  in  the  later  rulings  that  a  notice  \b  good  if, 
without  containing  the  exact  terms  of  the  law,  it 
states  with  sufficient  precision  the  nature  of  the 
daioiy  the  amount  asked  for,  and  the  gprounds  on 
which  the  enhancement  is  sought,  so  that  the  ryot 
served  with  the  notice  may  not  be  misled,  and  can 
dearly  comprehend  the  case  which  he  has  to  meet. 

McQlYKBAH  «.  HUBKHOO  SlHGH    .    18  W.  B.»  208 

Notloe   baaed  on    simple 


ground  of  rente  liaving  become  lees. — Abate- 
mmU,^Beng,  Heg,  VIII  of  1793,  s.  61,— A  notice  of 
enhancement  of  the  rent  of  a  talook  on  the  simple 
ground  of  the  rents  having  become  less  by  degrees  is 
not  based  on  the  "abatement"  contemplated  by  sec- 
tion 51,  Regulation  Vlll  of  1793,  or  any  of  the  other 
grounds  specified  in  that  section.  Nubo  Ebisto  Mo- 
jooMSAS  V.  Tasa  MoiTBB    .        •    12  W.  B.»  820 


223. 


Abatement, — 


Beng,  Reg,  VIII  of  1793,  t,  51.— Jn  a  suit  by  a  ae- 
miTiHRr  against  his  talookdar  for  an  increase  of  rent 
under  Regulation  Vlll  of  1793,  section  51,  the  notice 
served  was  held  to  be  defective,  because  it  did  not  state 
when  and  for  what  reason  the  talookdar  had  received 
an  abatement  of  his  jumma,  and  thereby  rendered 
himself  liable  for  the  increase  demanded.    Nobo  Ki- 

8HBN  Boss  V.  MA2AX00SI)BKir  AhMBD  ChOWSHBY 

[19W.B.,888 
224.  Nottoe  describing  interme* 

diate  as  ordinary  tenant— JK«^.  VUIof  1793, 
M.  61. — A  notice  describing  an  intermediate  holder  as 
an  ordinary  tenant  and  avowedly  served  under  Bengal 
Act  Vlll  of  1869,  section  18,  cannot  be  considered 
such  a  notice  as  is  required  by  the  provisions  of  Re- 
gulation Ylll  of  1793,  section  51.  KooKODiyKB 
Kant  Bajtbbjbb  Chowdkby  v,  Hubbb  Chubh  Tf. 

FADAB 24  W.  B.»  190 

225. Speolfloation  of  rent  and 

grounds  of  enhancement. — Dependent  talook- 
dars.-'Meg,  VIII  of  1793,  *#.  48  and  61.—Non-re» 
^^a^a.— Tenants  holding  a  permanent  transferable 
interest  intermediate  between  the  proprietor  and  the 
ryots,  and  one  which  has  been  in  existence  from  the 
time  of  the  decennial  settiement,  are  entitled,  before 
they  can  be  sued  for  enhancement  of  rent,  to  a  notice 
which  not  only  specifics  the  rent,  but  also  states  the 
ground  on  which  enhancement  is  claimed,  and  shows 
how  the  landlord  has  the  right  of  enhancement,  as 
well  as  the  particular  ground  on  which  the  rent  is  to 
be  raised.  The  fact  of  not  having  been  registered  un- 
der the  provisions  of  Regulation  Vlll  of  1793,  section 
48,  does  not  deprive  them  of  the  benefit  of  section  51. 
NnJCONBT  SiN^H  V.  Ram  Chitokbbbuttt 

[21W.Bn4d9 

Shib  Nabaiv  Qhosb  v,  AtrxHn  Chundbb  Moo- 
JUBJBI     .  •    22  W.  B.,  486 


JWHANGEianrF  of  RJfiJSrT— co««t«««l. 
4  NOTICE  OF  £NHANC£!M£NT--«ofli^iMM(2. 

{b)  FOBK  AKD  StTPWOIBHCT  OF  NOTIOB,  AlTD 

IirFOBMALiTiBS  TS— continued. 


226. 


Specification   of    general 


groundB.~-iVoqf  of  grounds  specified, — ^A  notice 
of  enhancement  of  an  intermediate  tenure,  specifying 
that  the  tenant  holds  more  lands  than  he  originally 
did,  and  that  the  productive  powers  of  the  land  ana 
the  value  of  the  produce  have  increased  otherwise  than 
by  the  agency  or  at  the  expense  of  the  tenant,  is 
suflcient  if  tiie  grounds  are  proved  to  exist,  and  if 
the  rent  claimed  as  fair  and  equitable  is  not  more  than 
is  paid  by  the  holders  of  similar  tenures  in  the  per- 
gunnah  or  neighbourhood.  Qbibh  Chuvdbb  Ghoss 
9.  Bamtokoo  Biswas  .    12  W.  B.,  440 


227. 


Specification  of  particolar 


grounds.— ^«iiy.  Act  VIII  of  1869,9,18,— Sche- 
dule appended  to  notice^ — In  notices  of  enhancement 
of  rent  it  is  absolutely  necessary  that  in  the  state- 
ment of  grounds  there  should  be  some  words  to  show 
that  it  is  the  intention  of  the  landlord  to  proceed  un- 
der some  particular  clause  or  clauses  of  section  18, 
Bengal  Act  VIII  of  1869.  It  is  not  sufficient  to  leave 
this  to  be  inferred  from  a  schedule  appended  to  the 
notice.  HooBUL  Mundbb  v.  Hubbuok  Dutt  Kro- 
WAS 22  W.  B.,  429 


228. 


Act  X  of  1859, 


»,19,^8ufficiencg  of  notice  of  enkaneement, — It  is 
not  sufficient  for  a  notice  of  enhancement  of  rent  to 
allege  generally  the  grounds  of  enhancement  men- 
tioned in  section  17,  Act  X  of  1859.  It  should  set 
forth  specific  and  tangible  grounds  of  enhancement 
applicable  to  the  particular  case.  DwABKA  Nath 
Chowdsbt  «.  Bbbjoy  Oobikd  Bubal 

[IOW.B.,888 

SHOCSOOL  OSXAV  «.  BUVSHnDHTB  DT7TT 

[i6w.B.,ae8 

Baksb  Madhitb  Chowdhby  «.  Taba  Pbosfnno 
Boss 21W.  B.»83 

Ealbb  Eakt  Chowdhby  v.  Bhoobttnnbsbubbb 
Chowdhbaik  .    22W.B.»416 

Notice  not  setting  out 


grounds  as  in  s.  17  of  Act  X  of  I860.— A  notice 
of  enhancement  which  did  not  set  forth  grounds  of 
enhancement  in  the  words  of  section  17,  Act  X  of 
1859,  held  not  a  sufficient  notice.  Bajc  Saban 
8iNa  V,  Bhajak  Dobay  Kabfabdaz 

[6  B.  I^  B.,  Ap.,  166:  UW.  B.,  615 

-  Suit  for  enhance- 


280. 

ment  of  rent  dismissed  on  the  ground  of  the  insuffi« 
ciency  of  the  notice  of  enhancement  in  not  specifying 
the  grounds  on  which  it  was  sought  in  accordance 
with  section  17,  Act  X  of  1869.  DnrAKATH  Dass  v. 
QuGAN  Chandba  Sbk 

[7  B.I*.  B.,  Ap^  45,  note:  14  W. B.,  274 

EALnrATH  ChOWDBY  v.  HtTMI  BiBI 

[7  B.  I*.  B.»  Ap.,  47,  note :  12  W.  B.,  608 
Khonskab  Abdoob  BuHicAir  v,  Wooma  Chfbn 

Roy 8W.B.,d80 

Sybvoolla  Khazt  «.  Kalbb  Pbbshad  Sahoo 

[20W.B.,26d 
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) 


EBHAKCEMHNTF  OF  BENT— con^mied. 
4.  NOTICE  OF    ENHANCEMENT— uoirftiwwtf. 

(b)  FOSH  AWD  SmWIOIBNCY  on  NOTIOS^  AV9 

Intobmautibs  m^eontinued. 

S31.  Indefinite  and  uncertain 

notice. — ^Notice  of  enhancement  shoold  distmctly  eet 
forth  the  grounds  upon  which  enhancement  of  rent 
is  sought.  Notice  of  enhancement  to  the  effect "  that 
as  the  rent  of  the  land''  (in  the  occupation  of  the 
tenant)  "  is  helow  the  rates  preyailing  in  the  perguxk- 
nah  and  in  adjacent  phices,  and  as  the  productive  powers 
of  the  land  and  the  value  of  the  produce  have  in* 
creased,  and  as  the  patit  lands  have  heen  cultivated, 
I  am  entitled  to  receive  from  vou  B794-6-7-lli  per 
annum/'  was  held  to  he  indefinite  and  uncerbun ;  and 
therefore  no  suit  thereon  could  lie  for  enhanceiyent 
of  rent  Ck>BDn>  Euicab  Chowdhbt  v.  Hitbo 
Crasdjul  Nao 

[6  B.I1.  IL,  Ap^ ei:  U  W.  R,  671 
21 W.  B.,  442,  note 

NnjcovBT  SnroH  «.  SAauiuiONBB  Dbbia 

Kali  Chabbiul  Chowbhby  «.  Ratak  Gk>PAL 
Bhadhubi         •  4  B.  Ii.  B,  Ap.,  62^  note 
HBBBATiATi  Sbal  «.  QUiraADHUB  Sbnaputty 

[1  Ind.  Jnr^  0. 8.,  8 
W.B^F.B^18:Mar8lL»60:  lHAy,228 


-Kotice  not  speci^jring  olanse 
or  section  of  Act  under  which  enhancement 
was  Bonghti — A  notice  of  enhancement  held  to  he 
sufficient  although  it  did  not  specify  in  terms  the 
clause  or  section  of  the  Act  under  which  enhancement 
was  sought.  EuiCAB  Pabbsh  Nabaiv  Bot  v,  Qaitb 
Bttskkr  BHumoK 

[6ai..B^Ap^l54:15W.  B^89 

Badha  Ballab  Ghosb  v.  Bbhabilai;  Mookbbjbb 

[6B.i:^B^Ap^l65:  8.  C.  12  W.  B^  687 


28a 


A  notice  of  en- 


hancement stated  that  "you  the  defendants  pay  less 
than  other  ryots  in  the  neighhourhood,  and  therefore 
vou  are  to  pay  for  the  future  such  and  such  rates," 
held  not  a  sufficient  notice  as  contemplated  hy  section 
17,  Act  X  of  1859.  SHBiCBUiiOSMAir  «.  Bansidhab 
Butt 7  B.  L.  B«,  Ap^  82 


284. 


.  In  a  suit  for  en- 


hancement of  rent  of  an  intermediate  tenure,  a  notice 
to  the  following  effect  was  held  sufficient :  "  Ton  (de- 
fendant) hold  a  takshishi  talook,  the  rent  of  which 
has  always  heen  of  a  varying  nature;  yon  have  heen 
called  upon  to  make  a  settlement  with  your  landlord 
at  the  pergnnnah  rates ;  hy  the  immemorial  custom  of 
the  pergunnah,  the  holders  of  such  talooks  as  yours, 
after  deducting  10  per  cent,  of  the  fair  jumma  for 
collection  charges,  and  10  per  cent,  for  TnallTfana,  are 
bound  to  pay  the  residue  as  rent  to  the  zemindar. 
You  hold  so  much  land  which,  according  to  rates  paid 
for  similar  kinds  of  land  in  the  same  and  adjacent 
villages,  ought  to  pay  such  and  such  a  gross  rental; 
from  tl^  £ducting  vour  20  per  cent,  on  accoxmt  of 
malikana  and  oollMtion  charge  the  remainder  (so 
much)  ought  to  be  paid  to  me  as  my  r«]it>  and  you 


EZraANGEMSSNT  OF  BENT— eoseiiMMf, 
4.  NOTICE  OF  ENHANCEMENT— cohA'jmmI^ 

(b)  FOBK  Aim  SVBFIOIBKCY  OF  NOTIOB,  AB3> 

LrvoBXALiTiBS  TS^conHwued, 

Nottee  not  speoi^Ting  olanse  or  seotion. 
of  Act  under  which  enhancement  wav 
sought — continued, 

are  hereby  called  upon  to  pay  that  amount.''    Jak- 

KOBA  «.  QlBIBH  CH17]n>BA  ChUOKBBBUTTY 

[7  B.Xu  B^  Ap^  M:|16  W.  B^886; 
28B.  —  Omission  to  state  mode  of 
increase  cf  produce  or  productive  powers  ot 
land. — ^A  notice  of  enhancement  under  the  seonid 
clause  of  section  17,  Act  X  of  1859,  is  defective  if  it 
omits  to  state  that  the  value  of  the  produce  or  the 
productive  powers  of  the  land  have  been  increased 
otherwise  than  by  the  agency  or  at  the  expense  of 
tike  ryot  himself.  Soojaat  Ali  «.  Hubbb  Thaxoob 
[6W.B^ActX,4^ 

280. Kotice  with  ground  vague-^ 

ly  stated. — ^A  notice  based  on  the  first  of  the  grounds 
in  section  17,  Act  X  of  1869,  and  spedJ^ying  "that 
the  rates  paid  are  below  those  pud  for  similar  lands 
in  adjacent  places,"  was  held  to  be  bad.  Shib  Nabaht 
Durr  V,  Kebamoobissa  Bseirx     .  17  W.  B.»  866 

287.  ■  Kotice  with  ground  incor- 
rectly stated.—"  Surrounding  raUi.**—Act  X  of 
1859, «.  17. — ^That  a  tenant  is  holding  at  a  rent  lower 
than  surrounding  rates  is  not  a  sufficient  ground  ta 
be  specified  in  a  notice  of  enhancement ;  tiie  words- 
" surrounding  rates"  bdng  not  tantamount  to  the 
ground  of  eidiancement  indicated  in  section  17,  Act  X 
of  1869.    Boydovath  v,  Bamjoy  Dbt 

[9W.B.,292 

288.  — —  Notice  not  stating  quan- 
tity of  land. — Bxeess  land, — ^A  notice  under  sec- 
tion IS,  Act  X  of  1859,  for  enhancement  of  rent 
upon  hmd  held  by  a  ryot  in  excess  of  the  land  for 
which  he  pays  rent  to  (the  zemindar,  must  state  the 
quantity  of  land  s»held  in  excess.  The  mere  state- 
ment of  "  excess  land  "  is  not  a  sufficient  compliance 
with  the  provisions  of  the  Uw.  Qbibh  Chahi>ba 
Gho8b  V,  IswAS  Chandba  Mookbbjbb 

[8B.Ii.B..A.C.,887:  12W.B.,226 

Si80. Notice  stating  simply  that 

rates  are  lower  than  neighbouring  rates. — 
Snqwirif  as  to  rate  of  rent  paid  by  neighbouring 
ryots, — In  a  suit  for  enhancement  of  rent  where  the 
ryots  plead  that  their  relations  with  the  zemindar 
are  peculiar,  it  is  not  sufficient  for  a  notice  to  set 
forth,  and  for  a  Court  to  find,  that,  the  rent  pud  in 
respect  of  the  land  in  dispute  is  lower  than  the  rent 
paid  in  respect  of  neighbouring  lands :  the  Gourt  is 
bound  to  enquire  into  the  status  and  situation  of  the 
defendant's  ryots  with  those  of  the  ryots  of  the 
neighbouiing  hnds.  Lalla  BoeHOOBUNS  Sahoto, 
AsLOO 20W.B^2M 

240. Notice  not  stating  year  fbr 

which  enhancement  is  sought.— ^o<  X  qf 
1859,  9. 13. — ^A  notice  of  enhancement  under  sectioi^ 
18,  Act  X  of  1859,  is  not  required  to  state  that  it 
is  for  the  ensuing  year.  Gudadhub  Banbbjbs  9. 
NuHD  Lai.  Biswas        .   8  W.  B^^  Act  X*  14& 
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ENHAirdSMSNT  OF  BXNT— 0o«h*MAf. 
4.  NOTICE  OF  ENHANCEMENT— eoniiMMi. 

(h)  FOBK  AVB  SumOIBKOT  07  NOTI0B»  AMD 

IxvoBMAUTiBS  iv^-eotUimmed. 


S4L 


-  Notioe  that  land  will  bear 


higher  rent^— 2V»a«^a<-i9tl2.— A  notice  of  en- 
hanoement,  on  the  ground  that  the  land  will  hear  a 
higher  rent,  is  a  good  and  valid  notice  ae  against  a 
tenant-at-will.  BoeHOOBUVB  Tswabbb  v.  Shib 
DuTT       ....    4W.B^AotZ,48 

Kotloe  with  some  imniffi.- 


eient  reaaoxia  for  enhaneement—ulcf  X  of 
1859,  #.  13. — In  the  caae  of  a  tenant  who  has  no 
right  of  oGcapancy,  a  landlord's  notice  of  enhance- 
ment ander  section  13  of  Act  X  of  1859  is  valid,  if 
it  specifies  the  xent  to  which  the  tenant  will  he 
subject  for  the  ensuing  year  and  the  groond  on 
which  the  enhancement  is  claimed,  even  if  among 
the  reasons  assigned  are  some  which  wiU  not  hear 
examination.  The  only  limit  to  the  landlord's  power 
of  enhancement  after  notice  is  the  fairness  and 
reasonahleness  of  the  rent.  Sbbsgopaul  Mulliok 
«.  DwABBAHAUTH  Suv    .  15  W.  B.,  6SK) 


S4d. 


Notice  in  ease  of  diatinot 


holdixiefLr-Aet  X  of  1869,  ».  IS,— A  landlord  serv- 
ing notice  of  enhancement  ander  section  18,  Act  X 
of  1869,  has  no  right  to  consolidate  ^stinct  and  in- 
dependent holdings,  without  the  consent  of  the  ryot. 
The  ryot,  on  the  otiier  hand,  is  entitled  to  a  notice 
or  notices  specifying  the  several  holdings  in  his  pos- 
session, the  amoont  of  enhanced  rent  he  is  liable  to 
pay  upon  each,  and  the  ground  of  such  enhancement 
upon  each  instance.  Bmejoy  QoBiiri)  Bitbaxi  «. 
Jakbobbb  Bbohobta        •  8  W.  B.9  262 

Dbbobukdhoo    Bhaboobib     V,    Pbanbibhib 
SuBXA  .    20W.B.,146 

DWABXABAUTH  HAU>AB  V.  HUBBB  MOHUN  BOY 

[20W.XU,404 

NiBHOo  MoBBB    JoenrBB  v.   Kibhxb    Natk 
Babibjbi  .    20W.  B.,4412 


S44. 


•  Ben^.AetrUI 


of  1869,  «.  15,—Distinet  holdings,— A.  notice  of 
enhancement,  under  section  16  of  Bengal  Act  VIII 
of  1869,  must,  when  the  tenant  holds  different  jotes, 
the  rente  of  which  it  is  sought  to  enhance,  distinctiy 
specify  the  seveial  holdings,  the  amount  of  enhanced 
rent  claimed  in  respect  of  each  holding,  and  the 
grounds  for  chuming  such  enhanced  rent.  Ubot- 
TABA  Cbowdhbaiv  «.  Shib  Nath  Subma  Baha- 
DooBi 9O.Ii.B.,207 

246.     ^  Separate  hold' 


imge, — ^A  notice  of  enhancement  of  rent  need  not 
be  on  a  separate  piece  of  paper  for  each  holding;  all 
that  is  required  is  that  it  shall  be  so  distinct  for 
each  holding  that  the  tenant  may  be  able  to  distin- 
guish those  in  respect  of  which  he  does  not  object  to 
the  enhanced  rent»  from  others  in  respect  of  which 
he  declines  to  pay  it.  MoGitbbah  «.  Dttbiaw 
Chowdhbt      ....    20W.B,479 


24a 


•  Notioe  in  oaae  of  land  oon- 


Bisting  of  two  or  more  plots.— Sei^.  Act  VIll 
ofl8$9,  i,  i&— When  the  lands,  the  rmt  of  which  is 


BNHAKOEMBIIT  OF  BJESTT'-eoniinMed. 
4.  NOTICE  OF  ENHANCEMENT— cofi^taMcf. 

{h)  FOBH  AND  SuniOIBBOT  OB  NOTZOB,  ABB 
IKVOBMALITIBS  iB—coniimmed, 

Kotioe  in  caae  of  land  oonaisting  of  two 
or  more  plota—eoiUimued, 

sought  to  be  enhanced,  consist  of  more  than  one  plot, 
it  is  not  sufficient  for  the  landlord  to  serve  the 
tenant  with  a  notice  of  enhancement,  specifying  all 
the  three  grounds  of  enhancement  mentioned  in  sec- 
tion 18  of  Bengal  Act  VIII  of  1869.  Such  notice 
should  specify  the  particular  ground  or  grounds  on 
which  CMh  separate  plot  is  alleged  to  be  liable  to  en- 
hancement. i9M»d^,— This  would  not  be  so  if  the 
same  ground  or  grounds  applied  to  eveiy  plot  the 
rent  of  whid^  is  sought  to  be  enhanced.  If  in  a  suit 
for  enhancement  the  phuntiff  f uls  to  prove  that  he 
has  served  the  defendant  with  a  proper  notice,  the 
Court  is  not  bound  to  make  a  declaratory  decree,  but 
whether  it  shidl  do  so  or  not  lies  entirely  in  ita 
discretion.  Qubbbs  Chuhdbb  Hazba  v.  Baufbia 
Dbbba     .        .        •        •    I.  li.  B^  6  Cala»  6a 


247. 


KoUoe  given  by  agent- 


^irmer  ae  agetd  of  temindar, — A  notice  of  enhance- 
ment by  a  fanner  as  agent  and  on  behalf  of  the  se- 
mindar  is  legal.  Hbx  Chitkbbb  Chattbbjbb  v. 
PooBAB  Chubdbb  Boy    .  8  W.  B.,  Aet  X,  182 

MS.  _— — — — ^—  Noiiee  eigned 


.^  utnb.-'Effidenee  of  atakoriijf  to  s^a.— A  notice 
of  enhancement  of  rent  under  section  18  of  Act  X  of 
1869,  signed  1^  the  naib  of  the  landlord,  is  valid, 
without  evidence  that  he  was  specially  authorised  to 
sign  the  notice.  DBevxBiTB  Mittbb  v.  Gobibbo 
Chubdbb  Haldbb  .  JCarsh.*  864: 2  Hay,  402 


240. 


Kotioe  by  bringing  suit— 


Aoi  X  of  1869,  «.  18,^Pla%nt,^The  pbunt  in  a  suit 
for  enhancement  is  not  a  substitute  sanctioned  by 
law  for  the  notice  of  intended  enhancement  required 
to  be  given  ^  section  18  of  Act  X  of  1859.  Sobha 
MAHTOB  «.  PABABOO  .     2  N.  W^  810 


260. 


Kotioe  by  vuit.'-Act  X  of 


1869,  «.  lB,^Deoree  in  eontetted  swit, — ^Following  a 
previous  decision  of  a  Division  Bench,  Modhoo  SoO' 
dun  Koondoo  «.  Qopee  KuKen  Ghseain,  6  W,  R.,  Aet 
X,  81,  it  was  held  that  a  judgment  paned  agahist  a 
ryot  in  a  contested  suit  operates  as  a  notice  to  him 
under  section  18,  Act  X  of  1859,  taking  effect  from  the 
commencement  of  the  year  following  that  in  which 
the  decree  was  passed.    Ramabath  Dutt  e.  JoY- 

XI8HBN  MOOKBBJBB  .     11  W.  XU,  8 


261. 


Notioe  by  measurement. 


II 


— Meatnrement  made  in  previoue  #«t<.— In  a  pre- 
vious suit  the  present  plaintift  had  sued  the  defend- 
ant for  tiie  amount  d  rent  originally  fixed  in  the 
lease,  and  the  defendant  claimed  m  that  suit  to  have 
the  rent  reduced  in  accordance  with  the  terms  of  the 
lease,  and  a  measurement  vras  thereupon  made,  which 
showed  that  the  quantify  of  land  held  by  the  defend- 
ant was  in  excess  of  that  named  in  the  lease :  that 
suit  was  decided  in  favour  of  the  plaintiff  for  the 
rent  chdmed.  Seld,  that  the  measurement  adopted 
by  the  Court  in  the  former  suit  was  not,  as  regarda 
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BlRfH  ATrmi!ln  h:wi'i*  OF  'ELENT—comtiwued. 
4.  NOTICE  OF  ENHANCEMENT— coM^iMMci. 

(h)  FOBH  AlTD  SUTVIOIBirOY  OP  NOTICI,  ASD 

IirvoBMALiTiBS  IH — eoniiwued, 
Notioe  by  measiiTement— ooM^iiivMi. 
the  amount  of  the  excess,  binding  upon  the  defend- 
ant, and  that,  eren  if  it  were,  the  iaet  of  such 
me^Qiement  would  be  no  soffident  notice  of  en- 
hancement to  the  defendant.  Ekbax  MvHDnii  «. 
HoLODHTTB  Pal      •        .    L  Ii.  lU,  8  Cslo,  871 


262. 


ITotlce   not   of  sufficient 

length.  —  Sight  to  enkanoement,  —  Inguffiexeni 
notice. — luamdar. — An  inamdar  is  not  entitled  to 
reooYer  an  increased  rent  if  he  has  g^ven  notice  of 
such  increase  in  December  1870  for  <Se  current  year 
1870-71.    Habi  Ybmaji  v.  Pabshbam  Gunbo 

|llBozn«»ad 


263. 


Notioe  oontaintng  cierioal 


error  of  omission. — Immaterial  error. — Act  X  of 
1859,  e.  17. — Where  a  defendant  has  known  perfectly 
wdl  the  grounds  upon  which  enhancement  of  rent  is 
demanded  from  him,  a  elerical  omission  which  in  no 
way  prejudiced  the  defendant  cannot  operate  to  in- 
valid^ the  notioe  of  enhancement  under  section  17> 
Act  X  of  1869.  RTEBumnssA  Baauic  d.  Bydokath 
Saha    .        •        .  •       17W.B.,d64 

264.  Notioe  vrhete  defendant 

was  aware  of  ground  of  enhanoement.— ^o< 
Xof  1859, 9. 17. — The  object  of  the  notice  of  enhance- 
ment is  that  the  defendant  may  know  what  are  the 
grounds  on  which  the  plaintiff  seeks  to  enhance  his 
rent,  so  that  he  may  have  an  opportunity  of  coming 
forward  tocentest  any  of  those  grounds ;  and  as  the 
defendant's  own  answer  in  the  case  showed  that  he 
was  fully  aware  of  and  came  forward  to  contest  the 
main  ground  on  which  the  plaintiff  sought  to  enhance 
his  rent,  the  notice  issued  by  plaintiff  waslield  to  be 
sufficient  to  meet  the  requirements.of  sectil^  17,  Act 
X  of  1869.  TiBTH  NuKD  Thakitb  ^.  Hohub;  Mnv- 
DLB        .        .   •    •>  '.'•iS       4    ,^(7*W.B.,278^ 

266.  " — '-^ '■'■    "     'fnfdrmaiity^in 

notiee. — Informality 'in*  a  notice  for  enhancement  of 
rent  was  not  aliowed'^prevail  in  this  case  where  .the 
defect  was  held  to  haye^l)een  made  good  by  the  evi- 
dence on  the  record,  andVhere  there  could  be  no  ^oubt 
that  the  tenant  knew  exactly  the  nature  of  the  de- 
mand he  had  to  meet,  and  where  also  the  objection 
was  a  mere  after-thought  and  not  put  forward  until 
after  the  order  of  remand  by  the  High  Court.  Woo- 
KA  Chubn  Dutt  v.  Gbish  Cuundeb  Boss 

[17W.R.J?2 


266. 


— —  Omission  In  notioe^— Where 
a  ryot  well  knew  and  pleaded  to  the  grotu^ds  of  en- 
hancement, the  mere  omission  of  the  words  "same 
class  of  ryots"  in  the  notioe  was  held  not  fatal  to  the 
plaintiff's  suit.  Nor  was  the  omission  of  the  words 
**  otherwise  than  by  the  agency  and  at  the  expense  of 
the  Tsoi**  coilsidered  material  when  the  plaintiff  dis- 
tinctly stated  in  his  plaint  that  the  productive  powers 
of  the  soil  had  increased  owing  to  the  land  having 
been  irrigated  from  the  plaintiff's  khas  tank.  Wat- 
soK  k  Co.  V.  Rak  Dhun  Gbosb  .  17  W.  B.,  486 


ENHANOEMIDfT  OS*  VXlSPS—eoniimteA. 
4.  NOTICE  OF  ENHANCEMENT— tfim^iMtMl. 

(b)  FOBX  AKD  SumOBNOT  OF  NonOB,  AXD 

Ibtobmautibs  TS—oonHnued, 
Omissian  in  notioe— cim^mMd. 
S67. 


Act  Xof  1859^ 

«.  17. — ^The  omission  of  the  words  **  same  class  of  ryot " 
in  a  notice  under  Act  X  of  1859,  secfaon  17,  even  if 
unintentional,  is  sufficient  to  invalidate  a  dfum  for 
enhancement.  Qtuerei — Would  this  be  the  case,  if 
notwithstanding  the  omission,  the  ryot  knew  all  the 
grounds  on  which  enhanced  rent  wm  demanded  of 
him,  and  defended  himself  (m  all?  Saybfoollah 
Ehak'  v.  Chata  Tbaboob      •       18  W.  B«,  688 


268. 


Informality  in  notioe.— 


Diemieeal  ofeuitfkfr  want  of  proper  notice, — Obiter 
dicta. — ^Whero  a  suit  for  eidiancement  of  rent  is  dis- 
missed on  the  gfround  that  no  notice  was  served*  any  de- 
cision in  the  Court's  judgment  as  regards  the  mil  or 
lakhiraj  character  of  the  land  must  be  deemed  to  be 
mere  obiter.  Where  it  is  found  in  such  a  suit  that 
the  notice  did  not  state  that  the  ryot  pays  less  than 
ryots  of  the  same  class,  the  informality  may  be  over- 
looked if  there  is  evidence  on  the  record  of  the  rates 
of  rent  payable  by  jtich  ryot;  but  if  there  is  no  evi- 
dence of  that  nature,  the  suit  must  be  dismissed. 

MOTHOOBKATH  SiBOAB  V.  NU  MONBB  DbO 

(idw.R.,ao7 


260. 


'  Omission  to  tpe^ 


eify  among  grounds  stated  those  relied  on. — The 
plea  of  informality  of  notice  on  the  ground  that 
it  contained  all  the  g^unds  of  enhancement  allowed 
bv  law  without  specU^ing  any  as  those  relied  on,  was 
disallowed,  inasmuch  as  the  ryot  had  not  shown  that 
he  had  been  prejudiced  thereby,  or  had  been  in  any 
difficulty  aa  to  what  he  was  called  upon  to  answer. 

GOPSBBATH  JABNAH  «.  JBTOO  MoLIAH 

[18W.B.,272 

HVBXITT  AXI  V.  OUBBB    ThAKOOB 

[20W.B.»282 

OuDH  Bbhabbb  Sibgh  «.  BOST  Mahoicbd 

[22  W.  B.»  186 

Notioe  ftally  oomprehend- 


280. 

ed  by  tenant* — Contesting  suit  for  enhancement. — 
A  ryot  who  has  received  a  notioe  of  enhancement  may 
be  in  a  different  position  relative  to  its  sufficiency  ac- 
oording  as  he  waits  until  a  suit  is  brought  against  him, 
'of  c#&ies  into  Court  of  his  own  accord  to  attack  the 
notice.  In  the  latter  case,  if  he  frames  his  suit  on  a 
thorough  understanding  of  the  notice,  he  cannot  object 
to  it  as  not  reasonably  sufficient.  Bam  Bhxjbosbb 
SiSQK  V.  Mahombd  Asgubbb  Ehak 

[19W.B^206 

28L  — — — i-i—  MIstaTce  in  notioe.— -iiTo^tM 


erroneousUf  ineWding  Idkhuraj  land. — ^A  suit  for  en- 
hancement should  not  be  dismissed  merely  because 
the  phuntiff  has  included  in  his  notioe  of  enhiuicement 
Und  belonging  to  the  defendant's  lakhiraj  holding, 
Chvbsbb  COOMAB  BoY  V.  Bholabath  Sibcab 

[W.  B.»  1864^  Aot  X,  UO 


Notice 


neouslg  including  lakhiraj  land,— A.  notice  for  en- 
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4.  NOTICE  OF  ENHANCEMENT— eaji^litMci. 

(6)  FoBM  AiTD  SuFViounroY  or  Notioi»  ajtb 
IirvoxM^LiTtSs  uf—eonttnued. 

lOstakd  in  notioe — oonHtw^, 
faancementy  otherwise  sufficient,  is  not  inimlidated 
because  a  portion  of  the  lands  claimed  as  enhanceable 
in  such  notice  turns  out  to  he  rent-free  land ;  but  is 
good  BO  far  as  it  is  applicable  to  the  portion  of  the 
Umd  which  is  liable  to  enhancement.  Newaj  fiuK- 
oPiJ>HYA  o.  Kali  PBOSOifiro  Qhosb 

[I.  Xu  B^  6  Galo.,  648 :  8  a  Ifc  B^  6 


Notioe  of  enhmioement  in 

reepeet  of  portion  of  land.— raZtcfify  of  notice. 
— ^Notice  of  enhancement,  issued  on  the  application  of 
the  person  to  whom  the  rent  is  payable,  on  account  of 
any  part  of  the  land  in  respect  of  which  the  notice  is 
served,  is  good  for  that  part.  Qubdoo  Mull  «. 
HoojLABBB         ....       2  Agra,  247 


264. 


It'otioe  to  talookdar  as  for 


aryot.— ^<;<  X  of  1839,  «.  i^.— The  rent  of  a 
talookdar  cannot  be  enhanced  under  a  notice  treating 
him  as  a  ryot  having  a  right  of  occupancy.     DoYA- 

MOTBB  ChOWDUBALK  V.  MOHIMA  OhUKDEB  RoT 

[12  W.  B.»  187 


266. 


Kotioe  to  non-oultlvator 


treated  as  ryot.— Where  a  party  who  was  not  per- 
sonally a  cultivator  of  the  land,  but  held  a  large 
jumma  with  a  number  of  ryots  below  him,  was  treat* 
ed»  in  a  notice  of  enhancement  under  clause  17,  Act 
X  of  1859,  as  an  ordinary  ryot  having  a  right  of  occu- 
pancy, it  was  held  that  the  notice  was  not  on  that 
account  illegal  or  informal.  Kalbb  Pbobunno  Ghosb 
•.  HuBiBH  Chvvdbb  Dutt    .        .    16  W.  B.9  67 


26a 


ITotloe    of   ezoesa    after 


meaaarement. — Statement  of  proof  qf  mecuure- 
m&ni.'-lD.  a  suit  for  enhancement  of  rent  after  notice, 
om  the  allegation  that  the  defendant  holds  land  in 
eieeas  of  (he  area  admitted  by  him  to  be  in  his  occu- 
pation, it  must  be  shown  that  the  notice  stated  that 
such  excess  has  been  proved  by  measurement.  Kalbb 
KnxABT  DossBB  «.  Shitkbhoo  Chitnbbb  Ghobb 

[6  W.  XU,  Act  X,  28 


267. 


Variation  between  notioe 


of  enhancement  and  plaint— A  plaintiff  is  not 
to  be  prejudiced  by  reason  of  his  plaint  demanding  less 
vent  than  that  specified  in  his  notice  to  enhance,  when 
such  notice  has  not  been  disputed  until  after  action 
brought.  On  the  other  hand,  the  plaintiff  cannot 
recover  hi^er  rent  than  that  demanded  in  the  notice 
of  enhancament,    HiiiLB  e.  Pahoh  Covbbb  Shbikh 

[IW.B.,8 


— —  Notice  not  followed  imme- 
diately by  BuXtr-VaUdU^  of,  for  future  suit, — 
Act  X  of  1889,  9,  id.— The  object  of  section  13,  Act  X 
of  1859,  is  that  a  suit  for  enhancement  should  not  be 
brought  without  previous  due  notice,  and  not  tiiat 
when  a  notice  under  that  section  has  been  once  duly 
giTen,  if  the  tenant  does  not  immediately,  on  service 
of  notice,  give  up  the  tenure,  a  suit  for  eidianced  rents 
for  the  next  and  following  years  must  be  brought 

II 


ENHANCEMENT  OF  Rbldi  'r-^-oontinued. 
4.  NOTICE  OP  ENHANCEMENT— ro»<t»««^. 

(h)  Fobk  akd  Suvfioibvot  of  Noticb,  and 

Intobkalitibs  iv—oontin»ed. 
Notice  not  followed  immediately  by  suit 
— continued. 
within  the  said  year.    BCahombb  RoHiMOOSBBir  «• 
Babha  MoHUir  Muvsul     .    6  W.  B^  Act  X,  96 

Notice,  Effect  oi^  as  regards 


see. 

rent  after  suit. — In  a  suit  for  arrears  of  rent  of 
a  particular  year,  after  notice  of  enhancement  on 
specified  grounds,  plaintiff  (if  his  title  is  established) 
can  only  nave  a  decree  for  the  arrears  claimed,  and  on 
one  or  other  of  the  grounds  alleged.  The  Judge  has 
no  jurisdiction  in  appeal  to  dedare  his  right  to  any 
enhanced  rente  for  the  future.  Bhoobun  Mohinbb 
D0S8BB  o.  Ebdabkath  Bosb  •        .    la  W.  B^  141 


270.  • 


Notice  omitting  grounds  of 


enhancement— uic^  X  of  1859,  ».  13.^ Auction- 
purchaser. — Under  section  18,  Act  X  of  1859,  a  ryot 
served  with  a  notice  of  enhancement,  which  is  nlent 
about  the  ground  of  enhancement,  is  not  liable  to  pay 
the  higher  rent  An  auction-purchaser  is  no  exception 
to  the  rule  by  which  every  landlord  is  bound  to  ascer- 
tain the  nature,  extent,  and  conditions  of  his  ryofs 
holding  before  he  serves  him  with  a  notice  of  enhance* 
ment  A  ryot  is  competent  to  object  to  the  legality 
of  a  notice  of  enhancement  even  in  a  suit  in  which  ho 
is  plaintiff.    Lalla  Singh  v.  Rbazoonissa 

[8  W.  B.,  271 

27L  ■  Notice  to  ^dmmadars  in  ta- 

look.— ^e^  X  of  18§9,  i.  I7.~Section  17,  Act  X  of 
1859,  applies  only  to  ryots,  not  to  zimmadars  having 
a  tenure  of  a  talooki  character.  PAiriOTY  v,  Jugout 
Chuwdbb  Dutt  .  .        .    9  W.  B.,  879 


272. 


Notioe  on  first  of  grounds 


stated  in  s.  VI.^Act  X  of  1859,  s.  17,  ol.  1.- 
Semble  (by  Mabkby,  •7'.),— That  when  a  landlord  gives 
notice  01  enhancement  to  a  tenant  on  the  first  of  tho 
grounds  stated  in  section  17,  Act  X  of  1869,  he  trcate 
him  as  a  ryot  having  a  right  of  occupancy.  Thakook 
Dutt  Singh  «.  Gopal  Singh  .        .    14  W.  B.»  4 

278. 


Notice  to  tenant  as  ryot — 

Aet  X  of  1859,  s.  17. — Suit  for  enhancement  as 
against  kirn  as  under-tenant. — By  serving  a  notice  on 
defendant  under  the  terms  of  section  17,  Act  X  of 
1859>  plaintiff  was  held  to  have  treated  defendant  as 
a  ryot  having  a  right  of  occupancy,  and  to  be  debar- 
red  from  suing  him  for  enhancement  of  rent  as  an 
under-tenant  or  middleman.  Cbundebnath  Qhosb 
V.  Shotoobah  Mojoomdab         .    12  W.  R,  848 


274. 


Notice^  Effect  o^  as  admit- 


ting valid  tenure  or  right  of  occupandy.— 

Presumption  of  nature  of  tenancy.— Onus  of  proof. -^ 
When  a  Eemindar  sues  to  enhance  the  rent  (^  a  talook- 
dar, and  specifies  certain  churs  as  part  of  the  Umd  the 
rent  of  which  is  to  be  enhanced,  he,  by  implication, 
must  be  considered  to  admit  that  the  tenant  has  some 
vaHd  tenure  or  right  of  occupancy  in  the  land  men- 
tioned  in  the  notioe.  JBama  Soondari  Dosses  v. 
Sadhica  Chum,  4  B.  L.  R.,  P.  C,  8 :  13  W.  R„  P. 

C,  11,  cited.      ASHANOOLLAH  «.  KiSTO  GOBIND  DA88 

[2  C.  Li.  R.,  582 
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ENHANCEMENT  OF  BJENT^eoniinned. 
4.  NOTICE  OP  ENHANCEMENT— «o««iMi«d. 
(b)  FoBX  AND  SmnrioiBVOY  of  Notiob,  and 
IirvOBiCALiTiBS  IN — ootUinued, 


276. 


Notice,  Effect  o^  as  bind- 


ing plaintiff. — Cfround  of  enhancement. — ^A  plain- 
tiff must  be  kept  to  the  grotmds  of  enhancement  stated 
in  his  notice.  HuBBi  Mohun  Aohabjbb  «.  Okhot 
KumabBosb       •        .    W.  B.,  1864»  Act  X,  14 

And  the  decision  shoald  be  on  those  gpronnds  only. 
Bhbbic  Sbin  «.  HiTB  Oobind  •  8  Agra,  Bev.,  12 


276. 


-  JSnhaneemeniin 


eaee  of  iencmt-at-will, — ^A  zemindar  is  not  bound  by 
the  ground  of  enhancement  mentioned  in  his  notice 
in  the  case  of  a  tenant-at-will.  Nor  has  Hie  tenant 
any  right  to  claim  the  prevailing  rate,  but  is  liable, 
after  notice  of  enhancement,  to  the  highest  rack-rent. 

KOOBIB   SiBDAB   «.   QOLUOK    ChITNDBB    ChUOKBB- 

BUTTT     ....    8  W.  B.,  Act  Z;  126 
Hunbbbooddbbn  Mbbpha  v.  Kbnnib 

[4W.B.,AotX,45 
Bamhonbb  Chvokbbbuttt  v.  Alla  Bxtesh 

[4W.B^AotX,46 


277. 


Proof  of  rate  of 


rent  etated  in  notice, — In  a  suit  for  rent  at  an  en- 
hanced rate,  the  landlord  is  not  indispensably  bound 
to  prove  the  very  rate  which  he  claims  in  his  notice. 
Sbbbkant  Ghosb  «.  BHuawAN  Chitndbb  Sbn 

[24W.B..18 

278.- 


IzTegalarity  In  drawing  up 

notice. — Eight  to  declaratory  decree  to  enhance  on 
service  offreeh  notice, — A  slight  irregularity  in  the 
drawing  up  of  a  notice. of  enhancement  cannot  affect 
the  pli&tifPs  right  to  a  dedaratory  order  reciting  his 
right  to  enhance  at  some  future  time  on  service  of  a 
frosh  notice.  Bak  Lochvn  Dutt  v.  PBTmcBBa 
Paul        •  .    W.  B.,  1864^  Act  X,  111 


279. 


Notice  given  during  pend- 


ency of  suit. — Might  to  decree  declaratory  of 
right  to  enhance, — ^Where  a  notice  of  enhancement  is 
served  during  the  pendency  of  a  suit  in  which  the 
only  decree  which  can  be  passed  is  one  simply  declara- 
tory of  the  plaintiff's  right  to  recover  rent  at  an  en- 
hanced rate,  and  fixing  the  rate  to  which  the  rent  is 
to  be  enhanced,  the  notice  is  inoperative,  and  will  not 
enable  the  Court  to  give  a  decree  in  that  suit  for  the 
payment  of  a  sum  by  way  of  rent  from  the  year  subse- 
quent to  the  service  of  the  notice.  Bokanath  Dittt 
V,  Joy  Kishbn  Mookbbjbb 

[6W.B.,ActZ»80 


280. 


Notice  of  enhancement  as 


diatinot  from  requiaitlon  to  tenant  to  come 
to  terma. — Notice  to  pag  current  rate  of  rent, — 
Where  a  seimndar,  after  obtainiug  a  decree  dedaring 
certain  land  to  be  invalid  lakhiraj  appertaining  to  his 
zemindari,  serves  a  notice  upon  the  occupier  to  pay 
rent  at  the  rate  current  in  the  neighbourhood,  such 
notice  does  not  make  the  daim  one  for  arrears  of  rent 
at  an  enhanced  rate,  but  is  simply  a  requisition  to 
come  to  terms.  Dkbn  Dtal  Pabamaniok  v,  Sut- 
TisH  Chfndbb  Bot  .  .15  W.  B.,  272 


ENHANCEMENT  OF  'ELENT-^continued, 

4.  NOTICE  OF  ENHANCEMENT— «o<i^ii«e(2. 

{h)  Fobx  and  Subvioibnot  or  Notiob,  and 
Inbobicalitibs  iv-'-continned. 


281. 


Joint  application  fbr  issue 

of  notice  of  enhancement!— Cof^^e^ta*  of  rent 
jointly  nuuie. — ^Where  collection  is  jointly  made  by 
the  lumberdars,  they  both  ought  to  join  in  the  applica- 
tion for  issue  of  notice  of  enhancement.  Bam  Pbb- 
BHAD  V.  Mahombd  Hashik    .        .    2  Agra,  248 

(c)  Sbbyiob  or  Notiob. 


Person  to  serve  notice.— 
Act  X  of  1859,  9,  Id. —According  to  section  13,  Act 
X  of  1859,  a  notice  of  enhancement  must  be  served 
by  the  farmer,  and  not  the  zemindar,  as  the  person  to 
whom  "the  rent  it  payable,"  notwithstanding  an 
agreement  betwee^  the  zemindar  and  the  farmer,  by 
which  the  zemindar  reserved  to  himself  the  right  c^ 
serving  notices  of  enhancement.  Binodbb  La£l 
Qhgsb  v.  Maokbnzib        .  8  W.  B.,  Act  X,  167 

DooBGA  Boy  o.  Shtax  Jha        .  8  W.  B,  72 

BooBOA  Chubn  Chattbbjbb  v.  Goluok  Chun- 

DBB  Biswas  .  SI8  W.  B.»  228 

Person  to  be  served.— Par- 


eonal  service, — Substituted  service, — Act  X  of  1859, 
9.  i5.— According  to  section  18,  Act  X  of  1859,  a 
notice  of  enhancement  must  be  served,  not  upon  the 
under-tenant  or  ryot  or  his  agent,  but  personally 
upon  the  under-tenant  or  ryot  himself,  in  or  before 
the  month  of  Choitro.  If  it  cannot  be  so  personally 
served,  it  must  be  affixed  at  his  usual  place  of  resi- 
denoe  in  the  district  in  which  the[Iand  is  situated  i  or 
if  he  have  no  such  place  of  residence,  at  the  mil 
cutcherry,  &c.  Ckundbb  Monbb  Dossbb  v,  Dhitbo- 

NSBDHTCTB  LAKOOBY    .  .  •  .  7  W.  B.^  2 


284. 


Service    of 


notice  on  wrong  parties. — ^A  suit  for  arrears  of  rent 
at  enhanced  rates  cannot  be  maintained  where  tiie 
notice  of  enhancement  has  been  served  on  parties 
other  than  the  one  known  to  the  zemindar  as  the  ac- 
tual tenant  from  whom  he  had  received  rents,  and 
to  whom  he  had  given  receipts,  even  though  the 
parties  served  with  the  notice  are  the  representatives 
of  the  registered  tenant.  Hubo  Mohttn  Moobbb- 
JEB  V,  OoLUOK  Ceundbb  Sibxab  .  12  W.  B.»  266 

286. 


— — ^— — ^—  MegisUred  and 
unregistered  tenants, — When  a  zemindar  has  received 
rent  for  twenty-two  years  from  the  tenant  in  posses- 
sion, notwithstanding  that  he  is  not  r^stered  in  his 
sherista,  it  is  upon  such  recognised  tenant,  and  not 
upon  any  other  party,  that  his  notice  of  enhancement- 
must  be  served.  NoBO  Coohab  Ghobb  v,  Kishbn 
Chvndbb  Banbbjbb   .  W.  B^  188^  Act  X,  112 


— ^— ^— ^-^—  Serviee  onhms* 
hand  when  wjfe  ie  ^Man^.— Notice  of  enhancement 
to  a  husband  is  not  sufficient  when  his  wife  is  the  ac* 
knowledged  tenant  Sbbbbajc  Ghosb  v,  Moioob 
Chand  Dbb  .  4  W.  &,  Act  X,  8 


287. 


-  Service  of  defective  notice. 


— The  service  of  a  defective  notice  of  enhancement 
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BNKAKCBCBNT  OF  BJBNT---i»iUinMed. 
4.  NOTICE  OF  ENHANCEMENT— confiMM^f. 

(c)  Sbbyicb  of  'SdnOB-^eonHnued, 
Senrloe  of  defbotive  noUoe-'eonUmmsd. 

(i.€,,  one  not  oont&ining  the  reasons  assigned  in  section 
13  or  17,  Act  X  of  1859)  is  tantamount  to  non- 
Rajxibhbn  Boy  «.  Pkaitkibkiv  Roy 

[W.R,1864,AotZ»89 

Mode  of  Berviee.SubiH- 


imUd  terviee, — Avoiding  Mttric^  of  noUee.'^Where 
anbalitiited  senrice  of  notice  of  enhancement  is  resort- 
ed to  nnder  Regulation  V  of  1812,  section  10,  the 
Courts  should  take  care  to  be  first  satisfied  that  the 
person  who  ought  to  be  served  personally  is  keeping 
out  of  the  way.     RAMOHinn>BB  Dutt  v.  Jogbbh- 

CHUHDR  DUTT 

[12B.Ii.R»F.C.,2a9:19W.B,a6d 

Notloe  where  there  are 


aereral  defesdants.— Notices  of  enhancement 
must  be  duly  served  on  each  defendant  before  en- 
hanced rent  can  be  decreed.  Lyon  «.  Banbbsub 
Paitx     .        .  .2Ha7»120 


aoa 


Pertomal 


-Where  the  service  of  notice  of  enhancement 
relied  on  has  not  been  personal,  it  will  not  be  valid 
unless  it  appear  that  an  attempt  has  been  made  to 
eifect  personal  service  on  all  the  defendants.    Rash 

BXHABY  MOOKXBJBB  «.  EhBTTBO  NatH  ROY 

[IC.  11.1^418 


291. 


Mode   of  tierviee.—SubsH- 

imted  service  without  eUtemptinff  personal  eervice, — ^A 
notice  is  not  duly  served  when  it  is  merely  fixed  on 
the  defendant's  residence,  without  any  attempt  being 
made  to  effect  personal  service.  BuBODA  Kant  Roy 
«.  Rat  Chutbh  Bubbobhil         .    84  W.  B^  881 

S82.  — ^— — ^-^—  Indigo  factory. 
^COnapicuone  place.^Act  X  of  1869,  s.  la.-^In^ 
formalUjf  in  notice, — ^An  indigo  &ctory  is  a  **  con- 
spicuous phu» "  within  the  meaning  of  section  18, 
Act  X  of  1869,  where  a  notice  of  enhancement  may 
be  fixed.  A  notice  bf  enhancement  served  under  the 
provisions  of  section  18,  Act  X  of  1859,  is  not  in- 
formal because  it  does  not  bear  the  signature  of 
the  landlord  or  his  agent.  Hubokath  Roy  v, 
MiBBOnoYBB  Dabbb  .    W.  R»  1864,  AetXy  66 


SuUtUntedi 


viee, — iVoof  of  intention  to  avoid  service, — Service 
of  notice  upon  a  defendant,  by  affixing  the  same 
upon  the  door  of  his  dwelling-house,  is  not  sufficient, 
unless  the  condition  exists  which  alone  renders  sub- 
stituted service  good,  namely,  that  the  person  upon 
whom  it  is  sought  to  effect  service  is  keeping  out  of 
the  way.  Bam  Cknnder  Dutt  v.  Jogeeh  Chnnder 
Dmtt,  12  B.L,JEL,  P.  C,  229 :  19  W,  B„  P.  C,  353, 
cited  and  followed.  Raka  Rai  v,  Sbidhub  Pbb- 
BHAD  Nabaib  Sahai  .    4C.Ii,B.,807 

Service    on 


joint  Mindn  familf,'--Beng.  Aot  VIII  of  1869, 
e,  14m — Service  of  notice  of  enhancement  under  sec- 
tion 14  of  Bengal  Act  Vlll  of  1869  must  be  made 
trictly  in  the  manner  provided  by  that  section. 


ENHANCEMENT  OF  BlSST-^eonlinmed, 

4.  NOTICE  OF  ENHANCEMENT--ooji<»atM<e. 

(c)  Sbbtiob  of  NonoB— C9ii^mte({. 

ICode  of  BBTVioe— continued. 

Cknnder  Monee  Doseee  v.  Dhnroneedhur 
W.  B,,  2,  followed.  When  a  tenure  was  held  1 
Hindu  and  three  Santhals,  and  it  was  shown  1 
service  of  the  notice  of  enhancement  had  been  person- 
al on  the  latter,  but  only  on  the  son  of  the  former, 
who  was  an  adult  and  Uving  with  his  father  as  a 
member  of  a  joint  Hindu  famUv, — Beld  that  this  was 
not  sufficient  service  on  the  mndu  tenant.  Quare, 
— ^Whether,  if  it  had  been  shown  that  the  notice, 
though  served  on  the  son,  had  come  into  the  hands 
of  the  father,  that  would  not  amount  to  a  sufficient 
service  of  the  notice.  Boidokath  Mabhanta  v, 
Laidlay  .    L  L.  B.9  10  Galo.»  488 


-  SuMUnied  i 


S96. 

viee.^Beng,  Act  VIII  of  1869,  #.  14,'-Beg. 
V  of  1812,  9,  lO.^Evidenee  of  enbetituted  service. 
Nature  of — Burden  of  proof — Proof  of  the  validity 
of  substituted  service  required  bv  section  10,  Regu- 
lation y  of  1812,  is  stricter  than  that  necessary 
under  the  terms  of  section  14  of  Bengal  Act  YlII 
of  1869.  Bam  Cknnder  Dutt  v.  Jogesk  Cknnder 
Dutt,  19  W,  B„  358 :  12  B.  L,  B.,229,  distingmshed. 
Where  the  only  evidence  in  support  of  substituted 
service  was  the  statement  of  the  serving  peon  that 
he  had  searched  for  the  tenant  and  could  not  find 
him, — Seld,  that  such  evidence  was  sufficient,  under 
the  terms  of  section  14  of  the  Rent  Act,  to  throw 
the  onus  upon  the  defendant  to  show  by  cross-exami- 
nation or  otherjnse  that  the  search  was  not  properly 
made.  NooB  Au  MiAV  Khobdkab  «.  Ashakullak 
[I.  I..  B.,  U  Gala,  606 


•  Joint  famxlg," 


296. 

Notice  skoum  to  kave  reacked,  tkougk  informally, 
person  intended  to  be  served,^Beng,  Act  VIII  of 
1869,  s.  14, — Where  there  is  evidence  that  a  notice 
under  section  14  of  Act  VIII  of  1869  has  actually 
reached  the  persons  for  whom  it  was  intended,  such 
notice  is  valid,  although  the  formalities  enjoined  by 
the  section  have  not  been  strictly  complied  with. 
Service  of  such  notice  upon  two  of  four  joint  brothers 
is  good  service.    BASBTrvT  Lall  Dasb  v,  Pana  Ali 

[8ai..B.,4d2 

287. 


— -^— — ^—  Joint  notice, — 
Act  X  of  1869,  9,  19, — ^A  joint  notice  of  enhance- 
ment was  served  upon  several  ryots,  whose  jummas 
were  in  fact  separate,  but  which  for  a  great  many 
years,  in  suits  and  otiier  proceedings,  had  been  mu- 
tually treated  as  joint.  Seld  that  the  ryots  ought 
not  to  be  allowed,  in  a  suit  for  an  excessive  demand 
of  rent,  to  object  that  they  weie  entitled  to  separate 
notices,  but  that  they  were  entitied  to  the  bene- 
fit of  some  of  the  holdings  being  separate  for  the 
purpose  of  surrendering  some,  and  retaining  others, 
of  such  separate  holdings  under  section  19  of  Act  X 
of  1859.  Jadub  CHUin>BB  Haldab  v,  Etwabbb 
Lttshkub  .    MarBli^488:2Ha7.,680 


28a 


>  Joint  undivided 


tenure, — Joint  tenure  subdivided  witkout  sanction, — 
In  a  case  of  joint  tenure  not  subdivided  under  any 
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ENHANCEMJilM  'I*  OF  BJilM 'r^canHnmed. 
4.  NOTICE  OF  £NHAKC£M£NT--M>fi^'M«i. 

(c)  Sebyics  op  NonoB— 0oW»4iK«i. 
ICode  of  nervioe^eontiwied, 
sanction  from  the  superior  landlord,  notice  of  en- 
hancement need  not  be  served  on  all  persons  inter- 
ested under  an  alleged  subdivision.     Mqthooba- 
NATH  Chattbbjba.  V.  Khbttbbvath  Biswas 

[2  W.  B^  Aot  X,  02 

Temire   held 


jtyifUUf, — A  suit  for  enhanced  rent  in  respect  of  a 
tenure  held  jointly  cannot  proceed  except  on  notice 
to  all  tho  joint  tenants.  Subnokoti  v.  Johttb 
Mahohbd  Nabhyo         .    '    .    10  C.  la.  R^  646 


doa 


Jci%t  JSindu 


familif.^Seng,  Act  VIII  of  1869,  t.  14.— Where 
a  tenure  is  owned  by  a  joint  Hindu  family,  it  is  suf- 
ficient service  of  notice  of  enhancement  under  sec- 
tion 14,  Bengal  Act  YIII  of  1869,  if  any  one  of  the 
co-sharers  is  served  with  the  notice.      Nobodbbp 

CHVirPEB  SHAHA  V,  SOVABAX  DA88 

[I.  I..  B.,  4  Gala, 692:  8  CIi.  B.,86e 

801. Co^harers,-- 

Beng.  Act  VIII  of  1869,  «.  i4.— Where  personal 
service  of  notice  upon  a  co-sharer,  under  Bengal  Act 
YIII  of  1869,  section  14,  is  found  to  be  impracticable, 
the  notice  may  be  stuck  up  at  the  adjoining  house 
of  another  co-sharer.  Mahombd  Elahsb  Buksh 
Chowdbst  v.  Bbojo  Kishobb  Sbn 

[24  W.  B,  14 

302. Service  of  notioe  sigzied 

by  only  one  of  several  sharebolders.— SmY  ^ 
0110  of  two  joint  hhott  for  enkame^  rent, — Notice, 
Sufftcienep  of  service  of, — In  a  suit  brought  by  one  of 
two  joint  khots  to  recover  enhanced  rent  from  a  tenant, 
the  notice  of  enhancement  given  to  the  tenant  having 
been  signed  by  the  plaintiff  alone,  and  not  concurred 
in  by  the  other  joint  khot, — Keld,  by  the  High  Court, 
that  the  notice  was  insufficient  to  render  the  tenant 
liable  for  the  increased  rent,  and  that  the  plaintiff 
was  not  entitled  to  recover.  Balaji  Baixaji  Pinoe 
«.  QopAL  EuLi  •        •        .  I.  la.  B.,  8  Bom.,  28 


8oa 


Service  of  notice  at  in- 
stance of  only  some  of  several  shareholders 
^Beng,  Act  VIII  of  1869,  ».  U.—Per  Gabth,  C. 
J.,  PoNTiFBX  and  Mittbb,  JJ,  (Mobbis  and 
HcBokbll,  JJ,,  dissenting). — A  suit  for  arrears  of 
rent  at  an  enhanced  rate  Drought  by  all  the  share- 
holders will  lie,  notice  oinder  section  14  of  Bengal  Aot 
YIII  of  1869  having  been  issued  at  the  instance  of 
some  of  the  persons  entitled  to  the  rent.  Okfhi 
Singh  «.  Hbba  Mahto 

[X  L.  B.,  7  0alc^  688: 9  O.I..  B^  87 
Contra,  Kasheb  Kishobb  Boy  Chowshbt  v. 

ALIP  MlTKDUL 

[LI..  B^  6  Calc.  149:  7  O. I-  B,107 

5.  GROUNDS  OF  ENHANCEMENT. 

(o)  Qbkbbally. 

804, Distinction  between  rjrots 

with  and  without  rights  of  oconpanoy.—^c^ 
X  of  1859, 8, 17,  cL  i.«-Iii ascertaining  the  rates  of  rent 


BNHAKOEMBETF  OF  BIEETF— eofrfitM^i. 

5.  OROUNDS  OF  ENHANCEMENT— «oiiMmM(i. 

(a)  Obitbballt— eoa^MNMd. 

Distinction  between  xyots  with  and  with- 
out rights  of  occupancy— coa/tjMM^. 

the  Courts  should  not  f  ul  to  recognise  the  important 
distinction  between  ryots  having  a  right  of  occapancy 
and  other  ryots,  in  a  case  of  enhancement  under 
dause  1,  section  17,  Aot  X  of  1859.  Luchxuk  v. 
JoavL  Kishobb      ....  8Agrak99 


806. 


Gbounds  in  ease  of  ryot 


without  right  of  oooupancy.— .^^  X  of  1859, 
M.  6  and  17* — In  a  suit  for  enhancement  of  rent  it 
was  held  that  the  provisions  of  section  6,  Act  X  of 
1859»  do  not  apply  to  the  case  of  a  ryot  not  having  a 
right  of  occupancy ;  and  in  fixing  a  fair  and  equitaUe 
rate  for  such  a  ryot»  Courts  are  not  restricted  to  the 
gnrounds  laid  down  in  section  17.  Pitaicbab  Kub- 
xoKAB  V.  Raktunoo  Boy  .        .    10  W.  B.,  128 


806L 


Grounds  in  ease  of  ryots 


treated  as  occupancy  ryots.— -dc^  X  of  X859, 
9, 17, — Where  a  landlord  treats  ryots  as  having  a  right 
of  occupancy  subject  to  enhancement  under  section 
17  of  Act  X  of  1859,  he  must>  before  he  can  enhance, 
show  that  some  of  the  conditions  of  section  17,  Act  X 
of  1869,  exist.    Fteepatbick  «.  Sbbta  Rot 

[1  Ind.  Jur.,  N.  8^  170 


807. 


-  Grounds  for  enhanoementy 


Snquiry  into. — ^A  claim  for  enhancement  of  rent 
should  not  be  disposed  of  without  determining  the 
propriety  of  the  enhanced  rent  with  reference  to 
the  gpx>und  on  which  it  is  claimed.    Hitbbtal  Oo> 

PADHTA  «•  MAHOXBD   NABBIC 

[lir.  W.,  Part  8, 19:  Bd.  1878,  79 

8oa 


Failure  to  prove   one  of 

several  grounds.— u<e^  X  of  1869,  s,  i7.— There 
is  nothing  in  section  17,  Act  X  of  1809,  which  pro- 
vides that  if  one  of  the  grounds  specified  in  the  notice 
of  enhancement  be  not  proved,  there  shall  be  no  decree 
for  enhancement  on  account  of  any  other  ground 
which  is  proved.  Ram  Eaitf  Chvcbbbbutty  «. 
MoHBBH  Chvndbb  Sivoh  .  7  W.  B.9 172 


809. 


Oroundst  Procedure  as  to 


where  notice  is  bad.— Potr^r  of  remand,—!!!  a 
suit  for  enhancement  against  a  ryot  having  a  right 
of  occupancy,  if  the  notice  served  u  found  to  be  bad 
in  law,  the  Judge  has  no  power  under  the  Procedure 
Code  to  remand  the  case  with  a  view  to  the  ascertain- 
ment by  local  enquiry  of  the  area  of  the  land  in  dispute 
and  the  rates  prevaiung  in  its  neighbourhood.  Fbas 
HuBBB  Doas  «.  Pabbuttt  Chubb  'HLojooudar 

[18W.B.,3a7 

.  OroundSy  Onus  of  proof  of 


810. 

— Aot  X  of  1859,  #.  17.^Question  of  proper  rate  of 
rent, — ^In  an  appeal  from  a  decree  for  enhancement 
of  rent»  where  tiie  lower  Court  found  that  the  defend- 
ant had  failed  to  give  evidence  of  non-liability, — 
Meld,  that  it  should  have  enquired  whether  the  rates 
assessed  by  the  first  Court  were  proper,  and  such  as 
plaintiff  would  be  entitled  to  have  under  section  17, 
Act  X  of  1869.  BuNOOMOKBT  DoBBBB  o.  Camp- 
bbll 12W.B.,1U 
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BHHAITCrEKESNT  OX"  ^iST—eoiUinMed. 
6.  GROUNDS  OF  SNHANCEMENT--^iii»iNM<i. 

(a)  GmBALLT— eOM^tlMtML 

Oromids  in  oase  of  pro- 


mL 


prletor  who  has  settled  with  GoTemxnent.- 
lucreoM  in  vtUme  of  produce. — Excess  land. — A 
proprietor  who  has  settled  with  Gk^remment  nnder  a 
jammalmiidi  cannot  sue  for  enhancement  on  the 
mere  ground  that  the  rate  is  helow  the  prevailing  rate, 
bat  most  sne  either  on  the  ground  of  increase  in  the 
iraloe  of  the  prodnoe  or  of  an  excess  quantity  of  land. 

SVKHI  MAHZ  HoLDAB  0.  GVVGA  GOBIND  MVNDLI 

[W.  XU,  1864,  Act  X,  126 


813.  < 


•  GronndB  in  ease  of  interme- 


diate tennrea. — DedueHon, — A  deduction  of  15  per 
cent,  from  the  groes  rent  is  a  fair  and  equitable  mode 
of  assessing  the  rent  payable  by  an  intermediate  ten- 
ant in  a  suit  for  enhancement.  Intermediate  tenures 
should  be  assessed  at  a  rate  so  as  to  allow  the  tenant 
a  reasonable  profit,  and  not  at  a  rate  at  which  ac- 
tual cultivators  are  assessed.  S w abvakati  «.  Gaubi 
PKAflAD  Dabs  .        .        .3  KfU  B.,  A.  C,  270 


sia 


Unforeaeen  cataatrophe.— 


ImmmdaHon, — ^The  ooeurrenee  of  a  catastrophe  such  as 
an  inundatioo,  during  the  year  succeeding  a  notice  of 
enhancement,  was  held  to  be  sufficient  to  render  the 
demand  of  a  higher  rent  unfair  and  inequitable. 
BAicABOonoaBX  Doaon  o.  Kaioo  Pbai>|UI 

|lOW.XU,805 

{h)  Rati  ov  finn  iiowia  teas  nr  adjaoint 

PLACSS,  &0, 


814. 


Principle  of  a^Jnatment  of 


rent. — Act  Xof  1869,  s.  17. — Where  enhancement 
of  rent  is  sought  on  the  ground  ''that  the  rate  of 
rent  payable  by  such  ryot  is  below  the  prOvalling 
rate  payable  by  the  same  ehiss  of  ryots  for  land  of  a 
similar  description  and  with  similar  advantages  in 
the  places  adjacent,"  the  question  of  enhancement  is 
to  be  determined  by  reference  to  such  state  of  aflEairs 
as  is  provided  for  by  Act  X  of  1859,  section  17,  and 
cannot  be  decided  merely  on  the  ground  that^  although 
the  value  of  the  land  has  increased^  there  has  also 
been  an  increase  in  the  rate  of  wages  and  in  the  price 
of  provisions  consumed  by  the  lyots.  Sayi  v.  Jsbtoo 
MuAH  •  .  Kar8li^l86:  W.B.,F.B.,68 
[1  Ind.  Jnr^  0. 8.,  80: 1  Hay,  461 

8l6w Mode  ofoaloolatlng  rate  of 

rent* — Ad  X  of  1869,  s.  17,  ol,  i.-~In  a  suit  under 
elause  1,  section  17,  Act  X  of  1859,  to  enhance  rents, 
on  the  ground  that  the  rates  are  below  the  prevailing 
rates  payable  by  the  same  dass  of  ryots  for  land  of  a 
similar  description  and  with  sinular  advantages  in 
the  places  adjacent,  the  question  whether  and  to  what 
extent  the  rents  ought  to  be  enhanced  is  to  be  deter- 
mined by  a  comparison  of  the  rents  actually  paid 
by  similar  adjoining  lands,  and  without  reference  to 
the  value  of  the  produce.  Sbebbam  Chattebjbb  «. 
LucxHuir  Magilla    .  Marshy  879: 2  Hay,  427 


818. 


Act  Xof  1869, 


«.  17. — In  enhancing  rents  on  the  first  of  the  grounds 
qiedfied  in  section  17»  Act  X  of  1859,  not  only  must 


ENHANCEMENT  Ol"  'RBtfT--eoiUinned. 

6.  GROUNDS  OP    ENHANCEMENT— «oii«m<«l. 

(6)  Ratb  ov  Rent  lowbb  thak  iv  adjacent 
PLA0E8,  SLC.—eonHnned. 

Mode  of  calculating  rate  of  rent—eonet- 
mted. 

the  amount  of  rent  paid  by  neighbouring  ryots  be 
considered,  but  also  the  class  of  the  ryots,  and 
whether  the  lands  in  question  are  similar  to  the  lands 
held  by  the  neighbouring  ryots  and  enjoying  similar 
advantages.  Shib  Nabaik  Dutt  v.  Eebaxoonissa 
Bmavu 17W.B-866 


817. 


Necesaity  of  specific  find- 


ing aa  to  rate  paid  by  neighbouring  ryots. — 

In  a  suit  for  enhancement  on  the  ground  that  the 
defendant  pays  a  lower  rent  than  that  paid  by  neigh- 
bouring ryots  of  the  same  class  for  similar  lands,  tho 
Judge,  instead  of  decreeing  what  he  considers  a  fair 
rate,  should  find  e^ciflcatly  whether  the  rate  daimed 
by  the  plaintiff  is  actually  paid  by  the  neighbouring 
ryots  of  the  same  class  for  similar  hrnds,  or  what  rate 
is  so  paid,  and  decide  accordingly.  Pelabam  KotA£ 
V.  NUND  COOKAB  CHUTTOBAK 

[6  W.  B.,  Act  X,  45 

>  Necessity  to  enquire  into 


8ia 

whole  of  clause  as  to  rate  of  rent— With  re- 
ference to  the  first  ground  specified  in  section  17, 
Act  X  of  1859,  it  is  not  sufficient  to  find  that  the 
enhanced  rent  claimed  is  the  same  as  that  in  an  ad- 
joining village,  but  it  is  also  necessary  to  enquire 
whether  that  rent  is  paid  by  the  same  class  of  ryots, 
or  whether  the  land  is  of  a  similar  description,  or 
whether  it  possesses  similar  advantages.  Nobo- 
COOKAB  Biswas  v.  Ohak     .        .    7W.-B.,148 


819. 


Claim  to  be  rated  at  the 


••nerikh." — Bate  paid  by  same  class  of  ry&ts  for 
similar  land. — In  a  suit  for  a  kabuUat  at  an  en- 
hanced rate,  a  claim  to  the  nerikh  may  be  considered 
to  be  a  claim  to  the  pergunnah  rate, — i.e.,  tins  rate 
paid  by  the  same  cbss  of  ryots  for  similar  land  in 
the  neighbourhood.  Onrr  Lall  Bose  v.  Abbaor 
Caei        .        .        .        .    4W.B.,ActX,47 

820. Bates  of  pergunnah.— iSo^st 

of  places  a^f'aoeni. — Under  clause  1,  section  17, 
Act  X  of  1859,  the  enhancement  of  rmt  is  not  re- 
stricted to  the  rates  of  the  pergunnah  or  of  the  vil- 
lage, but  is  to  be  according  to  the  rates  prevailing 
in  the  places  adjacent.  SuDUBooDDEBir  «.  B^noo 
PuiiBB  .    6  W.  XU,  Act  Xy  70 


82L Cultivated  land  originally 

held  on  jungle-bori  tenure.— In  fixing  the  rent 
to  be  paid  for  cultivated  land  originally  held  on  a ' 
jungle-bori  grant,  the  Court  should  ascertain  the  rate 
payable  by  the  same  class  of  ryots  for  lands  of  a 
similar  description  and  with  similar  advantages. 
Desk  Dyal  AavsTEE  v.  Watson 

[W.  B.»  1864,  Act  X,  118 

Aei  Xof  1869, 


s.  17. — Where  a  ryot,  who  had  taken  a  clearing  lease 
for  certain  jungles  at  a  russuddee  jumma  rising  by 
degrees  to  10  annas,  which  had  been  reached  and  had 
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ENHANCEMENT  OF  BENT— cMlMiMii. 

5.  GROUNDS  OF  ENHANCEMENT-HMMi^Mii. 

(b)  Rati  of  Bkht  lowbb  teav  ni  abjaosvt 
PlAOn,  &0. — eoniinued. 

Cultivated  land  originally  held  on  Jungle- 
bori  tenxae-^eoniimued. 

been  paid  for  some  tame,  was  sued  for  enhanoemeiit 
of  rent,  it  was  held  that  the  mere  fact  of  the  ryot's 
produce  haying  lurgeLy  increased  in  yalae,  and  of  his 
rent  being  materially  below  that  paid  for  similar 
lands  in  the  neighboorhood,  were  not  sufficient 
grounds  for  enhancement  of  rent  under  section  17, 
Act  X  of  1859.  It  is  essential  to  a  right  to  enhance, 
under  cUuse  1,  section  17,  that  the  higher  rates  in 
the  neighbourhood  should  be  paid  by  the  same  class 
of  ryots,  and  by  ryots  with  similar  advantages.  Poa- 
MAinTSD  Smr  v.  Puddo  Mohu  Dobsbb 

[9  W.  R»  840 

828L Aaseesment!  of   rent    on 

tanks. — Sent  paid  to  ChovemmetU, — A  lemindar  is 
entitled  to  as  much  rent  for  his  tanks  as  is  leviable 
on  tanks  in  the  neighbourhood,  without  reference  to 
the  rent  which  Government  may  take  ft!om  ryots 
whose  tanks  it  has  resumed.    Kubralt  Chubit  Ba- 

BBBJBB  V.  MOSHOOSOODirV  PaTTXB 

[8W.R»AotZ»146 
Bax  Chubb  Babbbjbb  v.  Kisto  Doooab 

[8W.B^AotX,18a 

824. **  AdUaoent»''  ICeaningot— 

Act  X  of  1869,  «.  17,-^Held  that  the  word  "adja- 
cent  **  cannot  so  narrowly  be  construed  as  to  confine 
the  enquiry  to  places  bordering  on  the  land,  or  even 
lying  very  near  or  ckMe  to  it.    Taija  Mull  «.  Ooxbao 

[1  Agra^  Bev.,  64 


Ol— Jffsf^.  Aei  Vm  of  1869,  ss,  17  and  IS.—EaU 
of  rent. — ^The  words  "places  adjacent"  in  Bengal 
Act  VIII  of  1869,  section  18,  clause  1,  cannot  be 
restricted  to  lands  in  contact  with  that  to  which  the 
rent  suit  relates.  The  getieral  rule  may  be  stated  to 
be  that  the  pUuntiff  is  not  on  the  one  hand  restrict- 
ed to  a  comparison  with  lands  immediately  contigu- 
ous, and  must  not,  on  the  other,  pick  and  chMe 
particular  places,  but  should  consider  the  rates  pre- 
vailing in  all  the  neighbouring  places  which  are  simi- 
larly  circumstanced.  The  enhancement  need  not  be 
to  some  rate  which  is  actually  paid.  Where  different 
ryots  holding  similar  lands  with  similar  advantages 
in  places  adjacent  pay  at  different  but  higher  rates 
for  lands  of  the  same  description  and  quali^,  and  the 
only  question  is  the  extent  to  which  the  defendant 
is  liable  to  enhancement,  the  clause  must  not  be  so 
construed  as  to  deprive  a  lemindar  of  his  fur  rents ; 
but  the  Court  should  be  guided  by  a  consideration  of 
what  is  fair  and  equitable,  as  provided  by  section  6 
■uVjeet  to  the  limitations  prescribed  in  section  17. 
If  a  generallv  prevMling  rate  cannot  be  found,  the 
currency  of  we  different  rates  being  so  nearly  equal 
as  to  make  it  impossible  to  say  whidi  is  the  prevail- 
ing rate,  the  Court  is  not  in  error  in  taking  an 
average.    Dbba  Gazbb  v,  MoHnrsB  Mohub  Dobs 

[21  W.  a,  167 


BKHANOEMBIIT  OF  B3BHT*0O«<uMMi. 
6.  OBOUNDS  OF  ENHANCKMENT— iwfiitMMi. 

(5)  BATI  OB  BbBT  LOWBB  thaw  IB  AJ>f  AOBBT 
PLACB8,  &0. — comtinmed, 

828.  — —  **  Average  rate"  of  rent^— 
Seng,  Aei  VIU  of  1869,  «.  15.— In  trying  a  ques- 
tion of  enhancement  upon  the  first  ground  mentioned 
in  section  18  of  the  Bent  Law,  1869,  it  is  not  allowaUe 
to  a  Court  to  strike  an  average  on  the  rates  of  rent 
proved  before  it.  Audh  Bbhabbb  Siboh  v.  Dobt 
BCahombd    .  •       22  W.  B^  186 

82t.  '     Abwabe  paid  by  neigh- 

botu^lg  ryotM.^ Act  X  of  1869,  #.  i7.— In  deter- 
mining the  enhanced  rent  which  a  ryot  is  liable  to 
pay  under  section  17,  Act  X  of  1859,  a  Court  cannot 
legftUy  include  patwarian  and  other  abwabs  pud  by 
ryots  in  the  ndghbouring  lands.  Bubmah  Chow- 
DHBT  «.  Sbibbub]>  SlBOH    •         .    12  W.  B.,  28 

828. Prevailing  rate  for  neigh- 
bouring lands. — Intention  of  tkie  portion  of 
elamee. — The  provision  for  enhancing  rent  to  the  rate 
prevailing  for  the  same  class  of  lands  is  ezceptioDal, 
applying  to  cases  in  which,  from  some  exceptional 
causes,  a  ryot  is  holding  at  an  unusually  low  rate, 
and  is  not  intended — after  the  rent  has  been  raised 
on  some  ryots  in  any  place  for  a  special  reason— to 
furnish  a  means  for  raising  the  rents  of  all  the  ryots 
of  the  same  place  to  the  same  rate.  GiABSOon  «. 
Ba^  Chubdbb  Moooht  Mubdui. 

[26  W.  R,  881 

829. Current  rate  prevailing  in 

village.— ^c<  X  of  1869,  s.  17,— Jji  a  suit  for  a  kabu- 
liat  at  the  rate  mentioned  on  the  allegation  that  that 
rate  was  the  current  rate  prevailing  in  the  village  it 
was  held  that  this  assertion  may  be  read  as  sufficient- 
ly indicating  that  the  sround  for  enhancing  the  rate 
was  the  first  ground  of  section  17.  Bhaxa  e.  Mo- 
hub  SiBOH  •        .2  Agra,  Bev.,  2 


880. 


CnltlvatorB  of  aame  olass 


in  plaoea  adiaoeDt.— Calculation  of  rate. — When 
application  is  made  for  enhancement  of  rent  of  a 
right-of -occupancy  cultivator,  care  should  be  taken  to 
compare  his  rent  with  that  paid  by  cultivators  of  the 
same  dass  in  places  adjacent,  even  if  not  in  the  same 
mounh  and  cultivating  under  nmilar  advantages  in 
every  way.    Ismail  Khab  «.  Bhondoo 

[1 K.  W.,  28:  Ed.  1878»  24 


«8anie  olaas*  of  ryota*  Mean- 
ing ot—'^Preftailinff  rate."—Aet  X  of  1869,  e.  17. 
— The  words  "  same  class  "  in  section  17,  Act  X  of 
1859,  refer  to  the  division  of  ryots  into  two  classes,  vis., 
those  having,  and  those  not  having,  rights  of  occu- 
pancy. The  words  <* prevailing  rate"  in  section  17 
mean  the  rate  generally  prevalent,  or  the  rate  paid  \rt 
the    majority  of  the  ryots  in  the  n^hbourhooo. 

SHADHOO  SiBAH  «.  BAMABOOeaAHA  Lall 

[8W.B^88 


,,„^,  -  Speeidlelaeeof 

rffoU. — Standard  of  enhaneement, — &  the  absence 
of  inroof  of  any  separate  dass  of  ryots  within  the 
general  body  of  occupancy  ryots,  the  general  body  of 
such  ryots  must  be  held  to  be  '*the  same  dass  of 
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BWHANQEMBBTP  OS*  BJEJST-^eotdimMd. 
5.  GROXTNBS  OF  ENHANGEMEKT— coiiMim«<I. 

(h)   BaTI  OV  BbNT  LOWXB  THAV  IV  ADJAOBVT 

PLA0B8,  &0. — oonHniied. 

'*8ame  qUsb''  of  ryotB,  Meaning  of—e<m- 
Hnmsd, 

ryobB"  to  whose  Btaadard  a  ryot  with  a  right  of  oc- 
capancy  may  he  raised,  although  some  may  he  more 
and  some  less  anoient  than  he.  Ram  Ck)OMAB  Dhaba 
V.  BnoTBTTB  Ckuvdkr  Mookbbjbb 

[6  W.  B^  Aot  X,  88 


MyoU   holdikff 

r  eloM  of  landlord, — Ryots  are  not  neces- 
sarily ryots  of  the  same  dass  because  they  hold  under 
a  similar  dass  of  landlords.  QoTTBBBirATH  ROY  v, 
BAxaunx  Ceuhbbb  .    12  W.  B.,  108 


884. 


Same  class  of  ryots.— {^i«- 

vaion  of  ki^h  and  low  otuie, — CaleuhxUon  of  rates 
of  reui. — It  is  not  incorrect  to  accept  the  rates  paid 
hy  cultivators  of  low  caste,  with  righto  of  occupancy 
for  lands  of  the  same  description  and  with  similar  ad- 
vantages as  a  basis  for  calculating  the  rates  to  he  paid 
in  future  by  a  cultivator  of  high  caste,  but  it  is  neces- 
sary to  oonnder  and  allow  for  the  difference  of  castes. 
KuwK  SnreH  «.  Qholak  Jbblahbb 

[2  Agra,  828 


Difference 


eatfe  among  rjfoU, — Comparison  must  be  made  with 
ryots  of  the  same  caste.  BAxmBB  Pbbshad  «.  Maho- 
KBB  Ukbbb  HosBBur  .    8  Agra^  Bev.,  8 

Bhbuc  Sbiv  V,  Httb  Gobikd 

[8  Agra,  Bev.,  18 

Comparison    where    no 


elass  of  ryots  of  same  olaaB.-^Alloioanee  for 
diffifrenee  of  eUue, — Held  that  where  cultivators  of 
nmilar  stamp  were  not  to  be  found  in  the  village  or 
ite  vicinity,  plaintiff's  rato  may  be  compared  with 
that  of  another  class,  making  suitoble  allowance  in 
oonsideration  of  the  superiority  of  class  attached  to 
him.    KuircKUir  Sikgh  o.  Shbobaj 

[lAgra,Bev^7 

887.  __  ««ijanda  of  similar  desorip- 


tion." — Jfo^  of  enhancement  of  tennre  containing 
different  deseripiione  of  land,^Where  the  holding 
ofa  cultivator  oonsiste'-cn  several  descriptions  of  Und, 
tiie  enhancement  should  bo  determined  by  comparing 
each  description  of  Umd  with  similar  adjacent  land 
heldby  the  same  dass  of  cultivators,  and  not  by  apply- 
ing indiscriminatdy  the  average  rates  of  tenante  hav- 
ing a  right  of  occupancy.  Mitho  Lall  v.  Sbeta 
Rax 1  Agra,  Bev.,  40 


— — ^— — _  Mode  of  en- 
Aaneement. — Adjacent  lande.— Where  in  places  ad- 
jacent no  land  of  similar  description,  with  similar 
adfantages  to  the  laind  sought  to  be  enhanced,  is  found 
to  exist,  it  is  not  illegal  to  decree  enhancement  at  the 
average  of  the  rates  paid  for  adjacent  lands.  Nubbb 
BvKSH  V.  Rak  Suhai  .        .    1  Agra,  Bev^  67 

TiKABAK  SiireH  V.  SASDB8     .    22  W.  B^  886 


ENHANCISMEIfT  OF  BJSnSTC^eontinned. 
5.  GROUNDS  OF  £NHANCEMENT--0o»^iMiS(f. 
(b)  Ratb  or  Rbitf  lowbb  thah  nr  adjaobnt 
PLAOBS,  Aa.^-'eonHmied. 

888. Prevailing  rates  of  rent— 

Aeeertainment  of  fair  rate  of  rent, — That  the  value 
of  produce  is  said  generally  to  have  doubled  or  trebled 
is  not  a  suffident  reason  for  doubling  the  rate  of  rent, 
except  where  new  rates  of  rent  are  not  to  be  foun£ 
The  best  mode  of  ascertaining  a  fair  rate  is  by  finding 
what  rate  is  paid  by  similar  ryote  for  similar  lands. 
Amavoolla  V,  Rax  Nidhbb  Qhobb 

[9  W.  a,  802 


840. 


Bnfflciencg  of 


evidence  to  prove  prevailing  rate, — In  a  suit  for 
enhancement  of  rent  ox^the  ground  that  the  rates  at 
which  defendant  hdd  were  Mow  the  provuling  rate 
paid  by  the  same  dass  of  ryote  for  adjacent  lands  of 
a  similar  description  and  with  similar  advantacpes,  the 
evidence  of  three  patwaris  who  put  in  their  jumma- 
bundis  showing  uie  rates  paid  l^  almost  all  the 
ryots,-r-i.0.,  the  majority, — was  hdd  suffident  to  prove 
we  prevailing  rate.    AiASt  Lall  v.  Bbookxan 

C18W.B^846 

84L Snffciencg  of 

evidence  to  prove  prevailing  rate, — ^In  a  suit  after 
notice  for  a  kabufiat  at  enhanced  rates,  said  to  be 
those  prevailing  in  the  adjacent  villages  for  similar 
lands  held  by  the  same  class  of  ryote  as  defendant, 
the  evidence  of  seven  occupant  ryote  of  the  neigh- 
bourhood, though  not  a  majority,  was  hdd  to  be 
legally  sufficient  to  make  a  case  which  defendant 
was  bound  to  rebut.  Sabboop  Makva  v.  Boho- 
KALBB  Chxtbh  Mytbb  .    16  W.  B,  240 


8^ 


Stfffloiencg  of 


evidence  of  prevailing  rate, — ^The  mere  fact  of  a  par- 
ticular rato  of  rent  having  been  decreed  against  two 
ryote  not  having  a  right  of  occupancy,  is  not  enough 
to  show  that  the  rato  so  decreed  was  the  rate  prevail- 
ing in  the  neighbourhood.  SiTBAHUTOoinssA  Kha- 
TOOK  V,  Gyakbb  Bvktoob    .        .    11 W.  B,  142 


84a 


Act  X  of  1869, 


9$.  18, 17.'^Mgot  without  right  ofoeeupanog,'-Ocen' 
pancy  ryote  at  lower  rates.^lji  a  suit  for  enhance- 
ment of  rent  after  notice  under  section  18,  Act  X  of 
1869  (such  notice  not  treating  the  defendant  as  a  ryot 
having  a  right  of  occupancy),  if  the  defendant  claims 
to  be  protected  from  enmuioement  otherwise  than 
under  section  17,  it  is  for  him  to  prove,  or  at  least  to 
allege,  that  he  has  a  right  of  occupiancy,  before  an 
issue  can  be  recdved  under  the  section  last  mentioned. 
If  a  defendant  in  such  a  suit  has  no  right  of  occu- 
pancy, and  the  Judge  oondders  the  rate  claimed  re- 
presente  the  fair  vdue  of  the  land,  he  diould  give 
the  plaintiif  a  decree,  notwithstanding  a  very  large 
number  of  andent  ryote  having  right  of  occupancy  at 
lower  rates.    Dubf  v,  Sowdaoub  Sahoo  Jotbdab 

[18W.B.»266 

844. Proof  of  raU  of 

rent, — Mietahe  as  to  area  of  land,— A  suit  for  en- 
hancement of  rent  after  notice  should  not  be  dismiss- 
ed merely  because  the  landlord  has  made  a  mistake  as 
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ENHANCEIOENT  OF  BENT— tfowftMrni 

5.  GROUNDS  OF  ENHANCEMENT— ccMi^tMMcl. 

(b)  Ratb  07  Binrr  lowbb  than  nr  abjaobht 
PLAOBS,  Ac^eouUmmed, 

Frerailing  ratee  of  Tent^-otnUinued, 

to  the  exact  area  of  the  lands  which  his  tenants  hold* 
Where  enhancement  is  sned  for  on  the  ground  that 
the  rent  paid  by  the  defendant  is  below  the  rate  pre- 
vailing in  the  neighbonrhood,  it  is  not  enough  for  the 
plaintiff  to  show  that  the  adjacent  lands  are  of  a 
similar  description  to  those  held  by  defendant;  he 
must  also  show  that  they  are  held  by  persons  of  the 
same  class  with  the  defendant.  Woomakath  Bot 
Chowdhuy  0.  Abhukbitbbb  Biswas 


846. 


Evidence  by  ^- 


pothetical  adJustmetU  of  rente, — In  a  snit  for  en- 
hanced rent  where  the  ground  relied  on  is  the  prevail- 
ing rate  paid  by  adjacent  occupiers  of  similar  land^ 
such  ground  cannot  be  established  by  the  probability 
or  even  the  certainty  that  if  the  rents  of  the  neigh- 
bouring occupants  were  readjusted  they  would  come 
up  to  &6  rate  claimed.  Bbikdabitk  Dey  «.  Bubona 
BiBBB    .  IS  W.  R,  107 :  IB  R  Ii.  B.,  200»  note 


846. 


•  FaiUire  to  prove 


existence  of  ground  for  enhancement. — Where  the 
ground  of  enhancement  was  that  defendant  paid  rent 
below  the  prevailing  rate  for  land  of  similar  descrip- 
tion and  with  similar  advantages  in  the  places  adja- 
cent, and  the  pliuntiff  failed  to  prove  the  existence  of 
any  such  ground,  the  plaintiff  was  not  entitled  to  a 
decree  at  Uie  rates  which  the  defendant's  lands  would 
bear,  as  Act  X  of  1859  does  not  authorise  enhance- 
ment of  the  rent  of  a  ryot  to  the  rates  which  the 
lands  will  bear.    Jaw  Ali  v.  Jan  Ali 

[9W.B^149 


847. 


•  Data  far  ealeu- 


lotion  of. — In  a  suit  for  enhancement  of  tlie  rent 
paid  by  shikmi  talodkdars,  the  phrintiff  is  bound 
to  afford  data  (e.g.,  the  rate  paid  by  intermediate 
tenants  of  the  same  class)  upon  which  the  Court  can 
come  to  a  satisfactory  conclusion  as  to  what  would  be 
a  fab  and  equitable  rate  to  be  paid  by  defendant, 
plaintiff  being  competent,  under  section  10,  Act  YI 
of  1862,  to  measure  the  talook  and  asoertun  the 
assets.  Dabbb  Doss  NBoam  Chowdhby  v.  Gobind 
MohttnGhosi  •    low.  B.,  218 


84a 


Mate  paid   5y 


neighhbonring  ryots  of  eame  elase. — In  a  suit  for 
enhancement  of  rent  on  the  ground  that  the  defend- 
ant pays  at  a  lower  rate  than  that  paid  b^  the 
neighbouring  ryots  of  the  same  class  for  suniUur 
lands,  if  it  be  found  that  the  prevailing  rate  is  higher 
than  the  rent  paid  by  the  d^endant,  though  lower 
than  the  rate  claimed  in  the  plaint  to  be  the  prevail- 
ing rate,  the  Court  ought  to  give  a  decree  at  the  ac- 
tual rate  found  to  be  paid  by  the  neighbouring  lyots. 
Akvl  Gaza  «.  Akukooddbbh         .  6  O.  L.  R,  41 


849. 


Seng,    Act 


Vin  of  1869,8. 18.—Oroundeofenkanoement,  Proof 
of.— la  a  suit  to  recover  rent  at  an  enhanced  rate 
i^r  notice  upon  grounds  furnished  by  the  first  two 


EXrHAKOBBOSira  OF  nEST^eontdmed. 

6.  GBOUNDS  OF  ENHANCEMENT-^eoiiMMMi. 

(b)  Rktm  Of  Bun  zowsb  thav  is  amacbht 
PULOBSy  Ac. — eontinmed^ 

Frerallizig  rates  d  reiU—comiimied. 

clauses  of  section  18,  Bengal  Act  VIII  of  1869,  where 
i^  defendant  pleaded  that  the  land  was  maurasi,  held 
by  him  at  a  fixed  rate  of  rent  for  generation  after  ge- 
neration,— Meld  that  the  defendant's  failure  to  prove 
this  plea  was  no  bar  to  his  setting  up  that  he  had 
earned  the  right  of  occupancy  in  the  land.  Reld 
that  the  plaintiff  could  not  succeed  without  proving 
the  substance  of  each  part  of  clause  1 :  and  that  it 
was  not  enough  to  show  that  the  rate  paid  by  the  de- 
fendant was  below  the  prevailing  rate  for  adjacent 
land  of  a  similar  description  and  with  similar  advan- 
tages ;  but  it  must  also  be  shown  that  thciprevailing 
rate  was  paid  by  ryots  of  the  same  class  as  the  de- 
fendant.   DoMA  Bor  V.  KbiiOn    .  20  W.  B.,  ^6 


(0)  Ibcbbabb  IV  VALirB  OB  liAim,  Ac. 


860. 


Valuation  of    produce. — 


Proportion,  Principle  of.—Jjst  X of  1859, «.  13  and 
17. — Apportionment  of  increased  value, — In  a  suit  for 
enhancement  of  rent,  on  the  ground  specified  in  sec- 
tion 17  of  Act  X  of  1859,  that  "the  value  of  the 
produce,  or  the  productive  powers  of  the  land,  have 
been  increased  otherwise  than  by  the  agency  or  at  the 
expense  of  the  ryot,"  the  amount  of  the  increased 
rent  is  not  to  be  ascertained  by  establishing  a  propor- 
tion between  the  former  rent  and  the  old  produce ; 
but  the  absolute  increased  value  of  the  produce  being 
ascertained,  the  enhanced  rent  is  to  be  arrived  at  by 
considering  what  part  of  such  increased  value  ought 
to  be  apportioned  to  the  tenant  as  the  produce  of  his 
capital  and  labour,  and  what  part  of  it  is  rent,  that 
is,  as  it  has  been  defined,  ''thii^  portion  of  the  value 
of  the  whole  produce  which  remams  to  the  owner  of 
the  huid  after  all  the  outgoings  belonging  to  the  cul- 
tivation of  whatever  kind  have  been  paid,  including 
the  profits  of  the  capital  employed,  estamated  accord- 
ing to  the  usual  and  ordinary  rate  of  agricultural 
capital  at  the  time  being.''  B^t  cannot  b^  enhanced 
beyond  the  rate  demanded  in  the  plaint,  and  it  can  be 
enhanced  only  in  respect  of  such  part  of  the  land  as 
has  increased  in  value.    Hills  v.  Ishobb  Ghosb 

[Manh.,  151: 1  Hay»  860 
Ishobb  Ghosb  v.  Hills 

[W.  B.,  F.  B.,  48: 1  Ind.  Jur.,  0. 8.,  26 

861. 


Wages       of 

ryots. — Fair  and  equitable  rent. — Loss  for  crops  de- 
stroyed.— ^The  produce  of  a  bigah  of  dhan  in  1267 
and  1268  should  not  be  valued  at  the  prices  of  1269. 
Whether  a  ryot  borrows  his  food  or  not,  he  cannot 
receive  his  wages  out  of  the  proceeds  of  crops  bef  oro 
the  crops  are  gathered.  An  allowance  for  a  house 
cannot  be  made  to  a  ryot  in  addition  to  a  fair  allow- 
ance for  wages.  Loss  on  account  of  crops  destroyed 
or  injured  cannot  be  taken  into  consideration  twice 
over :  (i«Q  in  ascertaining  the  average  of  the  quan- . 
titles  and  prices,  and  {^nS)  in  making  an  allowance 
for  risks  based  upon  injuries  done  to  the  crops,  of 
which  the  quantities  and  {nrices  must  have  been  taken 
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(e)  ISOBMABB  JS  YASiVM  OV  JiVSD,  S^.-^OOtUmuSd, 

Valuatiim  of  prodme— ^comMmmi^. 

into  consideration  in  calcnUtiBg  the  avenge.  A  land- 
lord cannoi  be  charged  with  a  rate  of  interest  or  pro- 
lit  on  capitel  far  beyond  the  ordinary  rate  of  interest 
or  profit^  and  also  with  an  allowance  for  ensuring  the 
retam  of  the  capital  with  such  eztraordiniay  rate  of 
interest.  One  rate  of  rent  cannot  be  fixed  for  a  xyot 
who  spends  his  own  capital*  and  another  for  a  ryot 
who  is  compelled  to  hcnrrow  it.  The  rate  of  rent 
which  the  landlord  has  aright  by  law  to  demand  does 
not  depend  upon  the  size  of  the  holding  or  the  cir- 
camstances  of  the  ryot.  What  is  a  fair  and  equitable 
rent  for  one  ryot  for  lands  of  a  similar  description 
and  with  similiur  advantages  in  the  same  neighbour- 
hood must  also  be  fair  and  equitable  for  another^  so 
Ckt  as  the  landaord  is  concerned.  A  ryot  whoy  bat  fw 
tike  Permanent  Settlement?  would  have  been  entitled 
to  nor  more  than  faatf  ol  the  gross  proceeds  of  his 
iand»  is  not  over-assessed  when  he  is  allowed  to  retain 
at  least  five  sixths  of  the  gross  proceeds  for  his  labour 
«id  profit  on  capital,  and  called  upon  to  pay  some* 
thing  Ihs  tium  the  other  one  sixtii  as  rent  to  the 
zemindar.    Hixu  o.  Ibhobb  Ghosb 

[W.  B^  F.  B,  131 

Said  in  the  same  case  on  review.— ^The  condi- 
tion  and  rights  of  ryots,  whose  tenures  have  com- 
menced since  the  Permanent  Settlement,  depend  not 
on  status,  but  on  contract  and  on  laws  and  regu- 
lations spedally  enacted.  In  1798  the  zemindars 
were  declared  to  be  the  proprietors  of  the  lands. 
From  179&  to  1812  they  were  prevented  from  grant- 
ing potiahs  or  leases  to  ryots  for  more  thiui  ten 
years,  and  could  not  therefore  have  created  ryots  with 
hereditary  rights  of  property  in  the  soil  After  Be- 
gulation  V  of  1812,  they  could  grant  leases  at  any 
rate  and  for  any  term.  By  the  retrospective  effect  ca 
section  2,  Begulation  VIII  of  1819,  leases  in  perpe- 
toily  or  for  terms  granted  prior  to  1812  were  render- 
ed valid.  In  this  case  it  was  admitted  that  the  value 
of  the  produce  had  increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  ryot,  and  that  the 
notice  required  by  section  18,  Act  X  of  1859,  had 
been  served  before  the  end  of  Choitzo  in  the  year  preced- 
ing that  for  which  enhancement  was  claimed.  Upon 
b^ig  served  with  that  notice  the  defendant  had  a 
right  to  quit  according  to  section  19.  The  Statute  of 
Idinitation  does  not  give  him  a  right  of  occupancy 
under  section  6  by  holding  for  twelve  years.  But 
for  Act  X  of  1869,  therefore,  the  defendant  (assuming 
that  he  was  not  holding  for  a  fixed  term,  and  that  his 
tenancy  commenced  since  the  Permanent  Settlement) 
would  have  been  liable  to  have  his  tenancy  deter- 
mined, and  to  be  turned  out  of  possession  at  the  end 
of  1267,  if  he  and  his  landlord  could  not  agree  as  to 
the  rent  to  be  paid  for  the  future.  But  it  being  ad- 
mitted that  he  had  a  right  of  occupancy  under  Act 
X  of  1869,  he  was  entitled  to  hold  at  afair  and  equit- 
able rate.  What  is  fair  and  equitable  depends  on 
the  value  of  the  produce  and  cost  of  production. 
After  the  Permanent  Settlement,  and  before  Act^X  of 
1869,  a  right  of  occupancy  was  not  acquired  "by  a  ryot 
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Valuation  of  prodnoe-— ocmltatMil. 

merely  by  bedding  or  cultivating  land  for  a  period  of 
twelve  years.  When  that  Act  created  the  right,  sec- 
tion 5  declared  that  ryoto  having  righto  of  occupancy 
should  be  entitied  to  hold  at  flair  and  equitable  rates, 
thus  leaving  it  to  the  Court  to  determine  in  every  case 
of  dispute  what  is  a  fair  and  equitable  rate.  To  be 
fair  and  equiteble  it  must  be  so  as  regards  both 
parties.    Ishosb  Qhoss  «.  HhiLS 

[W.B.,F.B.,X4B 

862. Act  Xpf  1869, . 

«f .  6,  6,  and  IS.-^AdjuiimetU,  Mode  of.-^Frop&rtion, 
MuU  of. — When  there  has  been  an  increase  in  the 
value  of  the  produce  of  land  arising  from  an  increase 
in  pnees^  and  the  zemindar  is  entitled  to  a  new 
Icabuliat  from  an  occupancy  ryot,  at  an  enhanced 
rate,  at  fair  and  equitable  rates, — Mold,  porTasvou, 
J,  (concurred  in  by  the  majori^  of  the  Court), — 
The  words  '*  fair  and  equitable,''  in  section  6^  Act  X 
of  1869,  are  to  be  construed  as  equivalent  to  tiie  vary- 
ing expressions,  ''pergunnah  rates,"  "rates  paid  for 
similar  lands  in  the  ac^aoent  places,"  and ''rates fixed 
by  the  law  and  usage  of  the  oount^," — all  which  ex- 
pressions indicate  tibat  portion  of  the  gross  jproduce 
calculated  in  money  to  which  the  zemindar  is  enti- 
tled under  the  custom  of  the  country ;  that  as  the 
Legislature  direete  that,  in  cases  of  dispute,  the  exist- 
ing rent  shall  be  considered  fair  and  equiteble  until 
the  contrary  be  shown,  that  rent  is  to  be  presumed, 
in  all  cases  in  which  the  presumption  is  not  by  the 
nature  and  express  terms  of  the  written  contract 
rebutted,  to  be  the  customary  rate  included  in  the 
terms  "  pergunnah  rates,"  "  rates  payable  for  similar 
lands  in  the  places  adjacent,"  and  "  rates  fixed  by  the 
law  of  the  country; "  that  in  all  cases  in  which  tiie 
above  presumption  arises,  and  in  which  an  adjust- 
ment of  rent  is  requisite  in  consequence  of  a  rise  in 
the  value  of  the  produce  caused  simply  by  a  rise  in 
price,  this  method  of  proportion  should  be  adopted — 
the  former  rent  should  bear  to  the  enhanced  rout  the 
same  proportion  as  the  former  value  of  the  produce 
of  the  soil>  calculated  on  an  average  of  three  or  five 
years  next  before  the  date  of  the  alleged  rise  in 
value,  bears  to  ito  present  value ;  that  in  ail  cases  in 
which  the  above  presumption  is  rebutted  by  the 
nature  and  express  terms  of  the  written  contract,  the 
readjustment  should  be  formed  on  exactly  the  same 
principle  as  that  on  which  the  original  written  con- 
tract, which  is  sought  to  be  superseded,  was  based ; 
and  that  in  cases  in  which  it  appears,  from  the  ex- 
press terms  of  the  contract,  that  tiie  rente  then  made 
payable  by  the  tenant  were  below  the  ordinary  rate 
paid  for  similar  land  in  the  places  adjacent,  in  conse- 
quence of  a  covenant  entered  into  by  the  ryot  to  cul- 
tivate indigo  or  other  crops,  the  former  rent  must  be 
corrected  so  as  to  represent  the  ordinary  rate  current 
at  the  period  of  the  contract,  before  it  can  be  admit- 
ted to  form  a  term  in  the  calculation  to  be  made  ac- 
cording to  the  method  of  proportion  above  laid  down. 
Per  MACrBXRaas,  J, — ^The  rule  of  proportion, — as 
the  old  value  of  produce  is  to  the  old  rent,  so  is  the 
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present  valae  of  prodooe  to  the  rent  which  ought 
now  to  be  pud, — is  the  role  wMch  shoold  be  adopted 
in  the  absence  of  any  recently-adjusted  pergonnah 
costomary  rates.  Either  partv  should  be  at  libeHy^ 
in  each  case,  to  prove  any  special  drcnmstanoes  tend- 
ing to  show  that  the  application  of  the  rule  of  pro- 
portion to  that  particalar  case  woold  work  injustice. 
£er  Phbab,  J, — ^When  the  Collector  is  called  upon 
in  any  given  case  to  determine  the  rent  which  it  is 
fiiir  and  equitable  that  the  ryot  should  pay,  he  ought 
to  enquire :  it^~ Whether  at  the  last  antecedent  pe- 
riod, when  the  arrangement  between  the  parties 
(either  then  created  or  previously  existing)  was  such 
as  must,  by  reason  of  tacit  acquiescence  or  otherwisei, 
be  taken  to  have  been  fair  and  equitable,  tiiat  arrange- 
ment contained  express  stipulations  as  to  rent;  if  so, 
then  these  stipulations,  unless  the  reason  for  tiiem  is 
gone,  should  be  followed  in  arriving  at  the  rent  for 
the  new  pottah.  2nd— -If  the  Collector  finds  no  ex- 
press agreement  to  g^de  him,  then  he  must  ascertain 
whether  the  ryot  is  legally  entitled  by  custom,  based 
either  on  his  personal  status  or  on  the  character  of 
the  land  occupied  by  him,  to  any  definite  share  of  the 
produce  of  the  land,  or  to  any  beneficial  interest  in 
it.  If  the  nrot  is  so  entitled,  the  rent  must  be  ad- 
justed accordingly.  8rd — If  neither  express  agree- 
ment nor  legal  right  in  the  ryot  be  found  to  nave 
determined  the  amount  of  rent>  the  last  arrangement' 
must  have  been  governed  by  some  locally  prevailing 
custom,  or  the  rent  regulated,  tacitly,  according  to 
some  locaUy  prevailing  rates;  and  in  that  case  the 
custom  ought  to  be  complied  with,  and  the  rates  ad- 
hered to.  The  fair  presumption  will  be,  in  the  ab- 
sence of  evidence,  or  unless  a  different  foundation  be 
actually  shown,  that  the  rate  was  originally,  based 
upon  the  principle  of  sharing  the  produce  of  tiie  land 
between  the  rvot  and  zemindar  in  a  fixed  ratio.  The 
result  of  applying  this  presumption  would  be  that 
the  new  f^  and  equitable  rent  would  be  the  same 
proportionate  part  of  the  new  produce  that  the  old 
rent  was  of  the  old  produce.  In  all  cases,  the  dura- 
tion of  the  intended  pottah  must  be  taken  into  con- 
sideration as  an  element  affecting  the  question  of 
fairness  and  equity.  Per  Nobmak,  J, — (1)  With 
respect  to  the  rents  of  ryots  having  mere  rights  of 
occupancy,  a  zemindar  is  entitled  to  claim  from  his 
ryots  such  rents  as  are  paid  hj  the  same  class  of  ryote 
for  land  of  a  similar  deiscription  and  with  similar  ad- 
vantages in  pkces  adjacent.  (2)  If  such  rents  are 
too  low,  and  the  zemindar  simply  allege  that  the 
value  of  the  produce*  has  become  increased,  otherwise 
than  by  the  agency,  or  at  the  expense,  of  tiie  ryot,  he 
shows  an  increase  in  the  value  of  that  which  primari- 
ly belongs  to  the  producer,  to  a  proportion  of  which 
alone  tl;^  zemindar  is  entitled.  It  is  only  necessaiv 
to  ^ve  the  zemindar  an  amount  of  rent  which  shall 
bear  the  same  proportion  to  the  old  rent  which  the 
present  price  of  the  produce  does  to  the  former.  It 
must  be  taken  that  the  old  rent  was  fair  and  equit- 
able. It  is  for  the  zemindar  to  prove  his  case,  and 
he  must  carry  back  his  evidence,  as  nearly  as  he  can; 
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to  the  time  when  the  rent  was  fixed.  (8)|  If  the 
rent  consists  partiy  of  money,  and  partiy  of  sendees, 
or  something  equivalent  to  services,  as  an  obligation 
to  cultivate  and  supply  indigo  at  a  certain  price,  the 
value  of  such  contract  would  have  to  be  estimated 
and  added  to  the  old  rent;  and  in  such  cases  the 
agg^regato  value  would  form  a  term  in  the  proportion. 
(4)  If  a  ryot  is  holding  below  the  rates  paid  by  his 
neighbours,  and  in  consequence  of  the  increase  d  the 
value  of  the  produce  these  rates  are  themselves  too 
low,  the  zemindar  may  be  entitied  to  the  benefit  of 
both  grounds  of  enhancement  in  the  same  suit.  (6) 
The  <»st  of  cultivation,  in  the  absence  of  evidence  to 
the  contrary,  may  be  taken  roughly  to  have  increased 
in  a  ratio  proportionate  to  that  of  the  increased  price 
of  produce.  But  in  exceptional  cases  it  may  be  found 
that  the  particular  crop  for  which  the  land  is  special- 
ly fitted,  as  cotton,  or  crops  on  land  in  the  vicinity 
<n'a  town,  has  greatiy  increased  in  value  without 
any  genend  equivalent  rise  in  the  jyrioe  of  labour  or 
the  cost  of  food.  In  such  eases,  if  the  zemindar  is 
not  in  a  position  to  make  out  a  case  under  the  first 
cUuse,  the  increased  profit  may  be  divided  between 
the  zemindar  and  the  tenant,  as  may  appear  reasonable 
under  the  special  circumstances  of  tiie  case ;  and  in 
like  manner  any  extraordinary  increase  in  the  cost  of 
production  may  be  proved  by  the  ryot  in  answer  to 
the  claim  for  enhancement  on  the  ground  of  the  en- 
hanced price  of  produce.  (6)  If  the  productive 
powers  have  increased  from  otner  causes,  as  in  the 
case  of  lands  protected  from  fiooding  by  the  embank- 
mento  of  the  railway,  without  increase  of  outlay  or 
labour  by  the  tenant  the  whole  of  such  increase  be- 
longs to  the  zemindar,  subject  to  any  increased  ex- 
penses which  may  be  caused  to  the  tenant  by  the  col- 
lection or  realisation  of  the  burger  profit.  Per  Pba- 
OOCE,  C.  J,  (dissenting). — The  rule  of  proportion  is 
not  applicable.  The  rule  laid  down  in  Uhore  Ghote  v. 
Mills,  W.  R.,  F.  £.,  181, 148,  should  be  followed.  The 
definition  of  "rent"  by  Maltiius  in  his  **  Principles  of 
Political  Economy  "  is  the  guide.  Rent  is  "  that  por- 
tion of  the  value  of  the  whole  produce  which  remains 
to  the  owner  of  the  land  after  all  the  outgoings  belong- 
ing to  ito  cultivation  of  whatever  kind  have  been  piud, 
including  the  profito  of  the  capital  employed,  esti- 
mated according  to  the  usual  and  ordinary  rate  of 
agricultural  capital  at  the  time  being."  In  consider- 
ing whether  the  whole  of  the  increased  value  of  the 
produce  is  to  be  added  to  the  rent,  the  Court  must  be 
guided  by  all  the  circumstances  of  the  case.  It  may 
take  the  old  rent  as  a  fair  and  equitable  rent  with 
reference  to  the  former  value  of  the  produce.  It 
must  ti^e  into  consideration  the  circumstances  under 
whidi  the  value  at  the  produce  has  increased,  and 
whether  these  drcumstances  are  likely  to  continue. 
It  must  also  consider  whether  the  oosto  of  production, 
including  fair  and  reasonable  wages  for  labour,  and 
the  ordinary  rate  of  profito  derived  from  agriculture 
in  the  neignbourhood,  have  increased ;  and  if  so,  it 
must  make  a  fair  allowance  on  tiiat  account.  It  is 
only  the  net  increase,  or  such  part  of  the  net  increase 
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M  wiU  render  the  rent  &ir  uid  eqniteble,  that  oui  be 

•dded  to  it.     THAKOORAim  DossBi  e.  Bibhuhub 

MooKSuaa  B.  I<.  B^  Sap.  VoL,  908 

[8  W.  B^  Aot  X,  89 


86a 


Co9t   of  pro* 


dmeUon. — Caleulatia*  of  raie  cf  enhameewtemt, — In 
aacertaining  the  rate  of  enhancement  the  Court  ia  not 
boimd  to  escalate  the  exact  value  of  the  prodace  and 
the  cost  of  prodnction,  bat  to  eatimate  the  average 
productive  valne  and  cost  of  production.       HuBO 

MOHITV  MOOKBBJBS  e.  THAKOOB  DO88  MUVDVL 

[1W.B,112 


864. 


CaleuUUion  of 


iuerea»€  in  produce, — Proportion, — ^The  mode  of 
calculating  the  increase  in  the  value  of  produce  accord- 
ing to  the  rule  of  proportion  is  by  simply  taking  the 
former  and  present  vmlue  of  produce,  and  not  by  cal- 
culating former  and  present  profits  after  deducting 
costs.  Bax  Taxuok  Ghoo  «.  Bibmbvb  Bavbbjbb 
C6W.B.,AotZ»89 


866. 


Mule   of  prO' 


poriion, — Veerease  in  produotiee  power  and  value  of 
produce, — ^In  a  suit  for  enhancement,  where  not  onj^ 
the  value  of  the  produce  has  decreased,  but  the  pro- 
ductive powers  of  the  land  have  decreased,  and  the 
expenses  of  cultivation  increased,  the  formula  to  be 
applied  in  determining  the  rent  will  be  as  follows : 
The  average  value  of  the  produce  before  the  decrease 
in  the  prt^uctive  powers  of  the  land  will  be  to  the 
average  value  of  the  present  decreased  prodace,  ml- 
uuf  the  increased  cost  of  production,  as  the  rent  pre- 
viously pud  will  be  to  that  which  the  land  ought  now 
to  pay.  Showdaxikbb  Dobsbb  «.  Shookool  Ma- 
HOJOD 7W.  B^M 

86a ! MuU  of  pro- 

porHon, — In  a  suit  for  enhancement  of  rent  where 
the  expenditure  is  stationary,  and  the  value  of  the 
produce  has  increased,  the  proper  rule  is  that  the 
rate  of  rent  to  be  paid  shall  bear  to  the  old  rate 
the  same  proportion  as  the  present  value  of  the  pro- 
duce bears  to  the  old  valne.  DooBaANATH  Shah  o. 
Kazdc  Fakib  .        .  8  W.  B.,  848 

ShZB  NaBAIH  GHOAB  «.  KABHBB  PBB8HAD  MOO- 

IW.B.,886 


867. 


JSLuU   of  pro- 


portion. — Dedmctionfor  eoete  qf  production,— Aver- 
age valmeef^  eeriee  of  fear*. — In  applying  the  rule 
of  proportion  laid  down  in  the  Full  Bendi  decision  in 
the  case  of  Ukakooranee  Doeeee,  B,  L,  R.,  Sup,  VoL, 
202:  3  W,  JB.,  Act  X,  29,  the  Judge  must  con- 
sider' the  amount  the  ryots  actually  paid  and  not 
what  they  ought  to  have  pud.  The  ryot  is  not 
entitled  to  any  deduction  on  account  of  cost  of  pro- 
dnction.  It  is  necessary  to  take  the  average  values 
of  the  produce  of  a  series  of  years,  including  the 
years  of  abnormal  plenty  and  scarcity.  Jombvt 
Mdbdulv.  Shoobbhdib  Nath  Rot 

[86  W.  B.,  881 
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86a  ■  Accidental   or 

exertional  increate  in  value, — Drought  or  ecareiiy, 
— ^Tne  increase  in  the  "  value  of  the  produce  "  which  is 
to  form  a  ground  for  enhancement  of  rent  under  seiction 
17  of  Act  X  of  1859,  means  an  increase  in  its  natural 
and  usual  value  in  ordinary  years.  The  accidental 
and  exceptional  bigh  prices  of  a  particaUur  year, 
in  consequence  of  drought  and  scarcity,  cannot  be 
treated  as  a  measure  by  which  rent  is  to  be  adjusted. 
A  tenant  takes  land,  not  with  reference  to  the  excep- 
tional high  pribes  of  a  past  year,  but  with  reference 
to  the  prices  ne  may  reasonably  expect  to  realise  for 
the  crops  which  he  will  raiw  in  succeeding  years. 
Bhaobitth  Do88  9.  Mahasoop  Rot 

[6  W.  &,  Act  X,  84 


860. 


Caeual  increase 


infertUiijf,—A  causal  increase  in  the  fertility  of  the 
land  is  not  a  ground  for  permanent  enhancement  of 
rent  Kbibto  Mobuh  Pattitb  e.  Hubbb  Sukkitb 
MooEBBJBB     .  7  W.  B«»  286 


860. 


Caeual  increate 


in  fertiUlif.—ln  coming  to  a  conclusion  as  to  whe- 
ther the  prodace  or  the  producUve  powers  of  Uie  land 
have  increased  otherwise  than  by  the  agency  or  at  the 
expense  of  the  lyot,  the  average  of  four  or  five  years 
ought  to  be  taken;  the  increase  of  an  exceptional 
year  should  not  be  the  guide.    Rajkbishba  Moo- 

KBBJBB  9.  KalBB  ChABAB  DoBAIB 

[6  B.  L.  B.,  Ap..  188 :  16  W.  B^  100 
861. 


_^_____  Caeualincreaee 
infertility^, — In  deciding  a  suit  for  a  kabuliat  at  en- 
lumced  rate  for  five  years,  the  probable  result  of  an 
exceptional  bad  season  should  not  be  taken  into  con- 
sideration, but  the  average  of  tiie  past  five  years. 

SHBBB8H  CHUBBBB  D088  V,  AB8I1COBI88A 

[7W.B.,884 

888.    Steady    and 

normal  inoreaee, — ^The  increase  must  be  permanent, 
i,e,,  steady  and  nondal.      Thaxoobabbb  Dossbb 

V,  BlBUBSHirB  MOOKBBJBB 

[8  W.  B^Aot  Z,  148 


IncoxiBistent   grounds   of 

enhaaoement.— /aoreajs  qf  produce  and  value  of 
produce, — Lowneee  of  rent  compared  ufitk  neighbour* 
ing  ratee. — Claims  to  enhancement  on  the  basis  of 
increased  produce  and  increased  value  of  produce  are 
inconsistent  and  incompatible  with  one  rounded  on 
an  inequality  between  the  rent  paid  by  a  tenant  on 
the  estate  and  paid  by  a  tenant  on  a  neighbouring 
estate.    Shbbbsh  Chundbb  Doss  e.  Ajbsimokibba 

C7W.B.,a84 


864. 

produce. 


Increaee      of 


Increase  of  value  of  produce, — ^A  claim 
to  enhancement  of  rent  on  the  basis  of  increased 
produce,  and  one  on  that  of  increased  value  of  pro- 
duce, are  not  inconststent  and  incompatible  ;  and  if 
they  were  so  they  would  not,  by  being  advanced 
together,  cancel  each  other,  and  thus  neutralise  phun- 
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Inoonaistent  grcmndB  of  enhanoement— 

ooniinued. 

tifPs  claim  to  the  benefit  of  clause  2,  section  17,  Act 

X  of  1859.    GOPBBKATH  MOOKBBJRB  V.  RaJC  HubBB 

MuKDUL.        ,  ...   9W.  R^476 


d66. 


Bole  of  proportion.— -2^0^ 


of  present  and  former  value  unaacertainable. — The 
rule  of  proportion  is  not  applicable  where  the  rates 
between  the  present  yalue  dt  the  produce  of  the  soil 
and  the  former  value  at  the  time  of  the  original  tak- 
ing cannot  be  ascertained,  and  where  it  is  only  neces- 
sary to  see  what  is  a  fair  and  equitable  rate  by  oom- 
paruon  with  the  rate  paid  by  the  neighbouring  ryots 
for  similar  land.  Japub  Chunbbb  Holpab  v. 
EZBUSBY  ItUHKKWBL  '     .       8  W.  B.,  Aot  X,  160 


— — ^— -^— —  Calculation 
where  adjusimeni  hoe  taken  place, — In  a  suit  for 
a  kabuliat  at  enhanced  rents,  if  the  rents  of  the  ad- 
jacent lands  have  been  alr^y  adjusted  and  en- 
hanced, the  enhancement  of  the  defendant's  holding 
will  depend  on  the  rates  paid  by  those  adjacent  lands, 
supposing  them  to  be  of  the  same  kind,  and  not 
on  anv  doctrine  of  proportion  which  will  only  ap- 
pW  when  no  adjustment  has  taken  place.  AziK 
MuujOK  V,  QvvQA,  Dhub  Bakbbjbb 

[6W.B.,ActZ,68 


887. 


Bate  for  lands  allotted  on 


batwarra.— £e^.  XIX  of  1793,  *.  id.— In  a  suit 
for  khas  possession  of  land  made  over  to  plaintiff  on 
batwarra  the  defendant  pleaded  twelve  years'  adverse 
possession,  and  that  he  was  entitled  to  retiun  possses- 
sion  on  payment  of  rent,  as  the  lands  were  occupied 
by  gardeni  made  by  his  ancestor.  Held  that  the 
rate  given  in  the  batwarra  papers  was  not  necessarily 
the  fair  rate  for  the  lands;  for  under  section  19, 
Regulation  XIX  of  1793,  the  gross  produce  of  each 
village  is  calculated  with  the  proportion  of  the  public 
jumma  assessed  thereon.  Lvlbbt  Nabain  Singh  v, 
GOFAL  SiHOH   .  .        9  W.  B.,  145 

Inorease    in  productive 


XK>wers. — Increase  in  rent,— By  the  words  "in- 
crease of  productive  powers  "  in  section  17,  A6t  X  of 
1859,  the  Legislature  did  not  mean  capadty  for  realis- 
ing a  higher  rent  for  building  or  other  purposes,  but 
an  increase  of  the  productive  powers  of  the  land  it- 
self.     BlSSBSHUB  ChUOKBSBUTTT  V,  WOOMAGHURN 

Rot 9W.B^122 

A^gency  opera- 


tive at  time  of  notice. — Seng.  Act  Till  of  1869, 
e,  18, — In  a  suit  for  arrears  of  rent  for  two  years  of 
which  the  rate  claimed  for  one  year  1278  was  the 
old  rate,  and  the  rate  didmed  for  1279'  was  an  en- 
hanced rate  after  notice, — Held  that^  as  the  suit  wae 
from  the  beginning  essentially  a  suit  to  recover 
arrears  of  rent  due  in  respect  dP  1^  years  1278  and 
1279,  and  the  question  whether  the  plaintiff  had  made 
out  a  right  to  be  paid  rent  at  an  enhanced  rate  for 
127^  waa  only  part  of  the  larger  question  what  was 
the  rate  at  which  rent  was  due  for  that  year,  there 
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(e)  IVOBBABB  IN  YaLVB  OV  LAITD,  &0.— eOllMmtSci. 

Increase  in  produotlTe  powers— co»<»Mie<2. 

was  no  error  in  the  lower  Appellate  Court's  decree- 
ing arrears  of  rent  for  1279  at  the  rate  which  waa 
found  to  be  the  true  rate,  although  less  than  the  en- 
hanced rate  claimed.  Held  that  the  increase  of  pro- 
ductive power  alluded  to  in  section  18  of  the  Bent 
Law  as  a  ground  of  enhancement,  must  be  an  agen<^ 
subeuting  and  operative  at  the  time  when  the  notice 
ia  issued.    Brojonath  Tbwabbb  v.  G&avt 

[28W.B.,18 


.  Beng.  Aot  VUI 


870. 

of  1869,  e,  18, — Increaee  by  natural  agenetf. — ^An 
increase,  either  permanent  or  likely  to  last  for  a  con- 
siderable time,  caused  by  natural  agency  in  the  pro- 
ductive powers  of  the  land,  is  one  of  the  elements  to 
be  taken  into  consideration  in  determining  ita  in- 
creased value  11-ithin  the  meaning  of  Bengal  Act  VIII 
of  1869,  section  18.  Abdool  Gokbb  v,  Bhuttoo 
SnBiKH 22W.B.,860 


87L 


Biee  in  value 


owing  to  portion  of  town  being  swept  away, — ^A 
rise  in  the  value  of  the  lands,  owing  to  a  oonsiderablo 
portion  of  the  town  in  which  the  hmds  are  situated 
having  been  swept  away  by  a  river,  is  not  sudi  an  in- 
crease in  the  productive  powers  of  the  land  as  is  con- 
templated by  clause  17  of  section  17  of  Act  X. 
Khonbeab  Abdoos  Ruhhah  «.  WooMACHintir 
Bo7 8W.B.»d80 


872. 


Land  improved 


otherwise  than  by  cultivator, — Held  that  though 
the  land  may  have  been  improved  otherwise  than  by 
the  exertions  of  the  cultivator,  yet  the  romindar  ia 
not  entitled  to  demand  rent  beyond  what  is  fair  and 
equitable  for  the  same  claas  of  cultivators  aa  the 
cultivator  sought  to  be  enhanced  to  pay  for  such  im- 
proved lands.    Jumna  Pbbshad  v,  Bhowavbb 

[2  Agra,  Ber^  1 

878. Act  X  of  1859, 

s,  17, — Embankment,  Construction  of, — An  increase 
in  the  productive  power  of  the  land,  occasioned  by  an 
embankment,  constructed  at  the  expense  of  Govern- 
ment, for  excluding  the  sea  from  flooding  the  land,  is 
a  ground  of  enhancement,  under  section  17  of  Act  X 
of  1859.  Jadub  Chukdbb  Haldab  v,  Etwabbb 
LuBHKUB  .    Mari^488:  2Hay,  699 


874.- 


-  Canal,  Construe* 


Hon  of — Expenses  of  vrnking  ducts  and  for  canal 
rates, — ^A  cultivator  cannot  claim  altogether  to  be 
exempted  from  enhancement  on  account  of  the  in- 
crease in  the  productive  power  of  land  which  has 
been  effected  by  a  canal  which  waa  not  made  at  his 
expense  or  labour,  but  he  can  fairly  ask  that  the 
expenses,  such  as  the  coat  of  making  ducts  and  the 
payment  of  canal  ratea,  should  be  calculated  and  de- 
ducted from  the  total  amount  of  increased  value. 
PiBAK  V.  Bax  Bvksh   .  .2  Agra,  848 


876. 


-  Canal,  Construc- 


tion of— Expenses  for  canal  dues,— Held  that  a 
ryot  is  entitled  to  deduction  of  the  actual  amount 
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paid  }fy  him  in  the  shape  of  canal  dues,  and  abo 
other  expensea  which  are  occasioned  hy  hringmg  the 
water  into  the  land,  together  with  interest  on  the 
capital  employed  in  sach  expenses  and  payment  of 
canal  dnes.  llAHXiPnT  SnreH  «.  Lok  Ikbeb 
SuTGH 8  Agra,  179 


d7a 


MiddlemoH, — 


A  middlemftp  is  liahle  to  enhancement  when  the  pro- 
dnetive  powers  of  his  land  have  been  increased  other- 
wise than  by  the  agency  or  expense  of  the  rvot.  Two 
thirds  was  held  to  be  a  fair  proportion  of  uie  surplus 
profits  of  the  land  to  be  awarded  to  the  landlord. 
Jabub  CBnrvPBB  Haldab  v.  Ishobbb  Lubhkitb 
CW.B^lS64»AotZ»74 


877. 


I^r  and  equit' 


able  raie.-^Aei  X  of  1869,  #.  i7.-Sectian  17  does 
not  say  that  in  every  case  the  rate  of  rent  may  be 
ruaed  to  the  prevailing  rate,  but  only  that  the  rent 
shall  not  be  nuaed  except  on  some  one  of  the  grounds 
specified.  That  section  must  always  be  read  with 
reference  to  the  general  provision  of  section  5,  that  the 
rent  of  a  lyot  having  a  right  of  occupancy  shall  not 
be  more  than  is  fair  and  equitable;  uid  in  consider- 
ing what  is  fiiir  and  equitable,  the  ryot  should  not  be 
caJled  upon  to  pay  to  the  landlord,  under  the  name  of 
rent,  what  is  in  fad;  not  rent  but  the  produce  of  his 
own  labour  and  capital  sunk  in  the  land.  KooB 
Maboumd  Muvditl  v.  Hitbbifbobonko  Hot 

[:W.B^1864^AotZ»76 


87a 


Chrounda  of  ex^ 


emptiam, — Aeretue  in  value  from  natural  caufM,-^ 
In  a  suit  for  enhancement  of  rent,  bare  proof  that 
the  productive  powers  of  the  land  in  suit  have  been 
increased  by  the  agency,  or  at  the  expense  of  the 
defendant  or  his  anoest^,  is  not  sufficient  to  exempt 
the  defendant  altogether  from  enhancement.  In  such 
a  case,  where  the  value  of  similar  lands  in  the  same 
locality,  but  not  sharing  the  especial  advantages  re- 
sulting from  works  or  improvements  erected  or 
effected,  by  or  at  the  expense  of  the  defendant  or  his 
ancestor,  has  been  increased  bv  natural  causes,  it 
most  be  assumed  that  the  lands  of  the  defendant 
owe  their  increased  value  to  that  extent  to  natural 
causes,  and  are  to  that  extent  liable  to  enhancement. 

TlXAIT  CHOOBAMUIT  SiHGH  «.  DUNBAJ  ROT 

[I.It.B^6CalQ.,56 


870. 


Act  X  of 


t.  17. — Increase  ai  expense  of  tenant. — Where  it  is 
found  that  the  productive  powers  of  a  holding  have 
been  increased  at  the  expense  of  the  tenant^  and  it  is 
not  found  that  they  have  increased  otherwise,  no 
grounds  of  enhancement  under  section  17  of  Act  X  of 
1869  are  siiown.    OunDA  o.  Rawbbm  Shbbb  Khav 

[8N.W.,188 


88a 


Increase  at  ex- 


o/rffoL — If  the  tenant's  expenditure  has  caused 
in  the  productive  power  of  the  huid,  such 
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Xnoreaae  in  prodwitiTe  ^^owen— continued. 

expenditure  once  made  cannot  permanently  bar  en- 
hancement of  rent,  but  after  the  Upse  of  such  a  time 
as  may  be  fairly  estimated  as  sufficient  to  enable  him 
to  recover  his  outiay  and  a  just  share  of  profit  in 
respect  of  it,  his  rent  may  be  enhanced  on  any  legal 
ground.    MuJiiB  e.  Mohbb  .         .    8Asrayl&8 

881. 


Increase  in  «a- 
We  of  land  hy  tenamfs  means^^ln  a  suit  for  enhance- 
ment of  rent  of  land  originally  leased  for  the  pur- 
poses of  a  homestead,  where  defendant  had  erected 
shops,  and  made  other  improvements  at  a  g^reat  out- 
]ay  and  considerate  risk,  as  the  river  had  encroached 
and  was  encroaching,  a  Judge  was  held  not  to  have 
dcme  wrong  in  allowing  the  tenant  a  reduction  on 
account  of  the  increase  of  value  of  the  land  induced 
by  his  energy.    NUTVBB  CHVimBB  Shah  n.  QxrsQJL 

DVTT  BHABI7IT7  •  .  .     11  W.  B.»  180 

Sij/ht    to    M- 


hance  rent  wkere  increased  facilities  for  irrigation 
are  provided  by  landlord. — ^Where  a  landlord  pro- 
vides facilities  for  irrigation,  of  which  the  tenants 
may  without  expense  avail  themselves,  bringing  the 
water  to  their  holdings, — QflMers^— Whether  after  pro- 
per notice  he  would  not  be  allowed  to  enhance  the  rent. 
A  tenant  of  nnirrigated  land,  if  the  landlord  make  that 
land  irrigable  wi£out  cost  to  the  tenant  must  pay  at 
the  rates  paid  by  other  similar  tenants  for  irrigable 
lands  in  tne  neighbourhood.  Ikbam  Ali  v.  Baboo 
Lall  .  .    1  N.W^  178  :Sd.  1878^  257 

Sight    to     in- 


creased rent  where  ryot  diyt  wells  and  does  not  use 
the  irrigation  already  existing  though  sufficient. — 
8emhle,-^Vt  a  Eemindar  has,  before  the  construc- 
tion of  a  well  by  a  tenant,  providec^  sufficient  means 
Gf  irrigation,  he  wiU  be  entitied  to  receive  rent  at  the 
rate  payable  by  the  cultivators  of  the  same  class  as  his 
tenant  for  land  with  the  like  facilities  for  irrigation  in 
places  adjacent,  and  will  not  be  deprived  of  the  right 
to  daim  rent  at  irrigated  rates  beoiuse  the  cultivator 
does  not  choose  to  avail  hima<df  of  the  irrigation  pro- 
vided for  him,  or  thinks  fit  to  make  an  outlay  on  the 
construction  of  a  well  which  will  not  materially  in- 
crease the  productive  powers  of  a  holding  to  a  greater 
extent  thui  they  would  have  been  increased  had  the 
cultivator  availed  himself  of  the  means  of  irrigation 
placed  at  his  disposal  by  the  zemindar.  Shbo  Chubn 
0.  BuBSUNT  SnraH.  Raicjvthvn  Singh  v.  Mxhdbb 
[8  N.  W.,  282:  JLgra,  F.  B^  Ed.  1874, 268 


884. 


Improvements 


hv  agency  of  tenants. — The  &ct  that  at  a  distant  time 
the  ryot  or  his  ancestors  have  by  their  own  agency  or 
at  thdr  own  expense  made  wells  or  effected  improve- 
ments, is  not  a  legal  bar  to  the  landlord's  right  to 
enhance.  IiAXiLA  Shbo  Nabaiv  v.  Ooshuk  Sivqk 
[1 H.  W.»  180 :  Sd.  1878^  258 

885. 


^— — — — —  JSLeclamation  of 
waste  land  hy  tenant. — In  a  suit  to  enhance  rents  the 
Deputy  Collector  found  that  the  annual  revenue  ob- 
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Inerease  in  productlTe  powers^oofi^tflNMd. 

tuned  by  the  ryots  was  B12,570y  mnd  that  an  increase 
in  sneh  rates  was  partly  dne  to  the  exertion  of  the 
defendant  in  reclaiming  some  waste  land,  and  he 
deducted  B2,670  as  the  defendant's  share,  and  award- 
ed B10,000  as  a  fair  and  reasonable  rate  to  be  paid  to 
the  plaintiff.  Held  that  there  was  no  reason  for  im- 
peaching his  award  of  this  rate.  Subno  Motb  o. 
Adoito  Chttbn  BoT  .    Mar8lL,606 


888. 


JBapendUure  of 


Idbowr  and  eapUal  hg  fMiaii<.^Where  tenants  held 
for  some  twenty-five  years  npon  a  rent  apparently 
much  below  that  payable  for  lands  of  the  same  de- 
scription in  the  neighbourhood,  they  were  held  not 
entitled  at  the  end  of  that  long  period  to  allege  the 
expenditure  of  their  own  capital  and  labour  against 
the  landlord's  claim  to  a  kabuliat  at  an  enluu&oed 
rate.  Pbosoho  Goomax  Paul  Chowdhbt  «.  Badha 
Nath  Dbt  Chowdhbt   .  .    7W.  B^87 


887.' 


•  Inereaae  hg  exer^ 


tian  of  Unamts, — In  a  suit  for  enhancement  of  rent 
upon  the  g^und  that  the  rates  were  below  the  {nrevail- 
ing  rates  payable  by  the  same  class  of  ryots  for  land 
of  a  similar  description  and  with  similar  advantages 
in  places  adjacent^  the  Judge  exempted  from  any 
enhancement  a  tank  and  garden,  on  the  ground  that 
the  tank  had  been  dry  for  pubUc  use,  and  that  the 
garden  had  been  rendered  productiye  by  the  exer- 
tion of  the  tenants.  Held  that  neither  reason  was 
any  ground  of  exemption  from  enhancement.  Sbbi- 
BAM  Chatibbjbb  «.  Laokhitk  Ma&illa 

[MarslL,  878: 8 Hay,  487 

•  Care  and  labour 


expended  by  ryot— In  a  suit  for  a  kabuliat  at  an 
enhanced  rent>  ^here,  in  spite  of  the  shortness  or 
deficiency  of  tiie  crops,  their  value,  owing  to  the  ad- 
ditional care  and  labour  expended  by  the  ryot,  had 
increased  considerably  above  that  in  former  vears, 
it  was  laid  down  that  the  Court  must  try  and  dis- 
cover what  Hate  ryot  was  entitled  to  as  a  set-off 
against  the  hicreslied  value  of  the  produce  for  the 
additional  care  and  labour  expended  by  Mm,  and 
whether  or  not  the  zemindar  was  not  entitled  to 
some  portion  of  the  increased  value  of  the  produce 
in  the  shape  of  enhanced  rent  Shodaxinbb  Dossbb 
V.  Habak  Chuitdbb  Subma 

[8W.B.,AotX,108 

Inerease      5y 


agencif  of  tenant, —Beng,  Act  riUofl869,  t.  18, 
— In  a  suit  for  enhancement  of  rent,  defendant 
pleaded  that  the  land  was  used  solely  for  fruit  trees, 
and  that  those  trees  were  originally  planted  by  the 
defendant;  that  consequentiy  any  increase  in  the 
value  and  productiveness  of  the  land  in  consecmenoe 
of  the  growth  of  the  trees  must  be  attributable  to 
the  agen<^  of  tiie  defendant,  and  therefore  by  sec- 
tion 18  of  Bengal  Act  VIII  of  1869  such  increase 
would  be  no  ground  for  enhancement, — Held  a  bad 
d^ence.  Obhot  Chukdeb  Sibdab  «.  Badha  Bvl- 
lubhSbv    ....       XC.Ii.R.,640 
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880. 


SzoeBS  lands.— ^o^   X  of 


1869,  s,  17 y  cL  3» — Lands  in  excess  of  the  area  record- 
ed in  a  mokurrari  pottah  containing  no  boundaries 
are  liable  to  assessment  under  section  17,  Act  X  of 
1869.    BiFBO  Doss  Dbt  v,  Saebbmonbb  Dobsbb 
[:W.B^1884;AotX,88 

'AetXqf  1859, 


881. 

#.  17,  eL  3, — ^Where  a  tenant  is  found  to  be  holding 
a  greater  quantity  of  land  than  that  for  which  rent 
has  been  paid  by  him,  and  the  excess  land  Ues  within 
the  land  originally  leased  to  him,  the  landbrd  is  en- 
titied  to  enhanced  rent  under  clause  8,  section  17, 
Act  X  of  1859.  GoPBBVATH  Mooxbbjbb  v.  Bax 
HuBBB  Muimux  •     8  W.  B.»  478 


888. Act  Xqfl859, 

#.  17,  ol,  3, — In  a  suit  for  enhancement  under  clause 
8,  section  17>  Act  X  of  1869,  on  the  ground  that 
defendants  held  lands  in  excess  of  that  originally 
granted  to  him,  the  mere  fact  that  defendant  held 
for  twen<7  years  at  an  unvarying  rent  does  not  ex- 
cuse him  from  payment  of  rent  on  any  land  in  excess 
of  his  jote^  unless  under  special  circumstances.  Bb- 
AZ00VI8BA  9.  Dad  All      .  8  W.  B.,  888 


Act  X  of  1869, 
e,  17,  cL  3, — In  order  to  maintain  a  suit  for  enhance- 
ment on  the  ground  mentioned  in  clause  8,  section 
11,  Act  X  of  1859,  it  is  necessary  to  prove  the  exist- 
ence of  the  alleged  excess  and  the  rate  at  which  such 
excess  land  ought  to  be  assessed.    NuBO  Kishobb 

HUITDLB  «.  FUKBBB  PaBAXAKIOK 

(17W.B.,668 
884. 


JBxpensee  of 
CnUveaUmg  exeeee  toMb.— Where  a  tenant  holds 
excess  lands  for  which  no  rent  has  hitherto  been  paid, 
the  zemindar  may  treat  him  either  as  a  trespasser  or 
a  tenant.  In  the  latter  case  a  suit  will  not  lie  for 
enhancement,  but  onfy  for  a  kabuliat  and  for  a  de- 
termination of  the  rate  at  which  the  same  should  be 
delivered.  See  Bafmohmn  Mitter  v.  Gooroo  Chum 
Ayoh,  6  W,  B,,  Act  X,  106,  A  ryot  is  entitled  to  no 
deduction  under  section  17,  Act  X  of  1859,  for  the 
expenses  which  he  has  incurred  in  cultivating  excess 
li^ifiJM  for  which  he  has  paid  no  rent.  He  is  a  mere 
squatter,  and  that  section  refers  only  to  tenants  with 
a  right  of  occupancy.  Dayid  o.  Bax  Dhttxt  Chat- 
TXBJBB  8W.  B.»  AotX,87 

886. 


Bent    of    ac' 

creted  land,— Beg.  XI  of  1826,  t .  d.—Xoidenee  that 
land  hae  been  enbjeot  of  permanent  settlemeni,— 
Where  the  area  of  a  tenure  is  increased  by  alluvion, 
the  proper  remedy  of  the  landlord  is  not  to  sue  for 
enhancement  of  tne  rent  under  the  Bent  Laws,  but» 
under  section  4  dP  Begulation  XI  of  1825,  to  sue  for 
an  additional  rent  for  the  alluviated  Umdcu  Such 
additional  rent  cannot  be  considered  as  forming  part 
of  the  rent  of  the  original  tenure.  In  a  suit  for 
enhancement  it  is  not  necessary  to  show  that  the 
land,  the  rent  of  which  it  is  sought  to  enhance,  haa 
been  the  subject  of  permanent  settiement.    In  such 
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EBTHANCEMEIffT  OF  Risn  *^—<!Owtinmed. 

5.  GROUNDS  OF   ENHANC£MENT-~cofi^n«0<<. 

(J)  Lands  hxcd  is  Exobsb  of  Tmnrax—eon- 
Hntted. 


laadfl — eomUnmed. 

a  suit  the  Goiremment,  as  against  the  ryots,  is  in  no 
better  position  under  the  Bent  Laws  than  other 
landhmis.  Sudamitmdo  Mytee  v.  NawrvUon  Mvtee, 
8  B.  L.  JL,  280 :  16  W,  £.,  2S9,  foUowed.  GOPI 
MOHVN  MUZOOXDAB  «.  HlLU      .    5  C.  Ii.  R,  88 


808.- 


-AeereHon. — Sfh 


gagememU  of  poffies, — In  a  snit  for  enhancement 
in  respect  of  an  accretion  the  plaintiff  is  not  hound 
to  show  any  established  talookdari  rates,  but,  if  en- 
titled to  enhance,  ought  to  obtun  a  decree  for  en- 
hancement at  a  rate  proportionate  to  that  paid  for 
the  parent  tenure.  In  the  case  of  accretions  to  re- 
cently-created tenures  the  question  of  enhancement 
will  mainly  depend  on  the  engagements  of  the  par- 
ties.    GOPAL  LAXJi  ThAKOOB  V,  KVMVB  AlI 

[6W.B^AotX,86 


807. 


Aeereiion    to 


origimal  t9imre,-~^€hr(mnd  of  enhancement. — £enff, 
Aet  rniof  1869,  e.  14  and  s,  18,  el.  5.--A  suit  for 
an  enhanced  rent  brought  against  a  tenant  on  the 
ground  that  the  tenure  has  ^n  increased  by  accre- 
tion must  be  after  service  of  notice  required  by  sec- 
tion 14  of  the  Bent  Act,  the  gproundfor  enhancement 
in  such  case  being  substantially  within  the  grounds 
of  enhancement  contained  in  clause  3  of  section  18 
of  that  Act.  See  Bam  Sidkee  Manghee  v.  BarhutUf 
Daesee,  L  i.  B,,  6  Calc.,  828.    Hubbo  Suwdbbi 

BOSOBl  9.  GOFU  Sl7in>BBI  DO0SIB 

[10C.I«.B.,569 


80a 


AeoreHon. — 


Ifoiiee  to  patf  higher  rent  or  give  up  poeaeseion. — 
Where  a  kabiUiat  stipolated  that  on  the  accretion  to 
a  certain  howla  of  any  new  cultivable  chur,  a  fresh 
measurement  should  be  made  of  the  chur  and  howla, 
and  tiiat  excess  rent  should  be  paid  for  the  excess 
land  at  a  stipulated  rate  up  to  five  drones,  and  at 
pergunnah  rates  for  the  residue;  in  default  thereof 
rent  to  be  realised  according  to  law,  or  service  made 
on  the  tenants  of  a  notice  '*  requiring  them  to  take 
a  settlement  of  the  excess  land,  and  to  file  a  kabuliat 
and  fixing  the  time  at  fifteen  days,"  otherwise  the 
excess  land  to  be  settied  with  others,  the  kabuliatdar 
measured  the  howla  and  accreted  chur  without  notice 
to  the  tenants  and  in  their  absence,  then  served  on  the 
tenants  a  notice  thereof,  and  of  the  increased  rent 
demanded,  requiring  them  to  appear  within  fifteen 
days  and  file  a  kabuliat  for  the  said  amount  of  land 
and  rent,  or  that  he  would  take  khas  possession.  In 
a  suit,  amongst  other  things,  for  assessment  of  rent 
of  the  excess  haad^-^Eeld,  (1)  that  section  14  of 
Bengal  Aet  VIII  of  1869  did  not  apply:  (2)  that 
the  kabuliatdar  was  entitled  to  a  decree  finng  the 
extent  of  the  excess  land,  and  assessing  tiie  rent  pay- 
able for  it;  and  was  thereafter  entitled  to  issue  a 
fresh  notice  to  the  tenants  to  come  to  a  settlement 
in  respect  thereof,  or  to  give  up  possession.  Bax 
CooMAB  Ghosb  V.  Kali  Kbishna  Tagobb 

[Ik  R,  13 1.  A^  U6 :  L  L.  B.,  14  Calc.»  99 

II 


BSFHJLNCEMENT  OF  BENT— eon^tnned. 

6.  DECBEASE  IN  QUANTITY  OP  LAND. 

Decrease  in  quantity  of 


eulturable  land. — DedncUon  of  rent  in  suit  for 
enhancement. — In  a  suit  by  the  mother  of  the  then 
zemindar  of  a  talook  for  enhancement  of  rent,  a  de- 
cree was  made  in  1821  in  terms  of  a  compromise, 
enhancing  the  rent  from  Bl,600  to  B2,000.  A  sub- 
sequent suit,  in  which  rent  was  claimed  at  B3,200, 
was  finally  decided  in  1862,  the  compromise  being 
thereby  set  aside  and  the  liability  of  the  talook  to 
enhancement  finally  established.  The  Ameen's  re- 
port, which  fixed  the  rent  payable  at  B8,124^  was  not, 
however,  made  until  1869.  In  a  suit  to  recover  rent 
at  B8,124  for  the  vear  1871-72,  the  Subordinate 
Judge  gave  a  decree  for  B5,062-16-6,  a  re-measure- 
ment of  the  talook  having  shown  a  decrease  in  the 
amount  of  cultuiable  land.  Seld,  reversing  the 
decision  of  the  High  Ck>urt,  that  the  Subordinate 
Judge  was  right  in  making  such  a  decree.    Sir&AT 

SOONDABI  DBBTA  «.  PAAlTGOBIin)  MOOZOOXDAB 

[6  O.  L.  B^  " 

7.  BESISTANCE  TO  ENHANCEMENT. 

400.  — ^— ^—  FnrohaBer  of  putni  talook. 
--Aot  X  of  1869, 9. 14.— Section  14,  Act  X  of  1869, 
does  not  apply  to  the  case  of  a  purchaser  of  a  putni 
talook  at  a  sale  under  Begulation  VIII  of  1819^  unless 
the  jumma  is  shown  to  be  a  mesne  incumbrance  which 
came  into  existence  subsequentiy  to  the  creation  of 
the  putni.  HuBBOMOHinr  Mookbbjbe  v.  Bbojoki- 
8H0BB  BOT    .        •       W.R»  1864,  Act  X»  103 

Suit  to  contest  enhance- 


401. 

ment.— Aet  X  of  1859,  s.  14,—Q»e9iionof  rates.-^ 
In  a  suit  by  a  tenant  under  section  14,  Act  X  of  1859, 
to  contest  the  landlord's  right  of  enhancement,  the 
question  of  rates  may  be  decided,  whether  at  the  in- 
stance of  the  tenant  or  landlord.  Qobachand  «. 
GuDASHUB  Chattbbjeb     •        •     7  W.  B.,  470 


402. 


Act  X  of  1869, 


#.  Id.—Pleading.— Where  a  ryot  brings  a  suit  to  con- 
test the  right  to  enhancement  under  section  18  of  Act 
X  of  1859,  it  is  not  necessary  to  plead  in  terms  that 
he  held  at  a  fixed  rate  from  before  the  decennial 
settiement.  At  tiie  same  time  parties  should  use 
the  exact  terms  of  the  pleas  to  assist  which  the  pre- 
sumption laid  down  in  section  4  of  Act  X  of  1859  had 
been  created.  Noutttoolah  v.  Oobind  Chtitdbb 
"DVTS  ,       ^^ 

[lInd.Jur.,ir.S.,2:  4W.B^ActX,26 

KHODA  NeWAZ  «.  NUBO  KiBHOBH  BaJ 

[6W.B.,ActX,58 
>  Suit  for  reversal  of  notice 


40a «*«v  w*  *«.« —^ 

of  enhancement.— J^at2tft*0  to  prove  holding  at 
fixed  rate. — In  a  suit  for  reversal  of  a  notice  of  en- 
hancement of  rent  the  plaintiff  endeavoured  to  show 
a  holding  at  a  fixed  rate  within  Act  X  of  1859,  sections 
8  and  4.  Seld  that  upon  his  failing  to  prove  such  a 
holding  the  defendant  was  entitled  to  have  the  suit 
dismissed,  and  was  not  bound  to  show  his  titie  to  en- 
hance.    GUNGAPBBSAFD  SlNOH  V.  BAMLOLL  SIKOH 

[Har8h.,186:  W.B.,P.B,69 
1  Ind.  Jur.,  O.  S.,  118 :  1  Hay,  452 
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SNHANOEMSOfT  OF  RUJN  T—eotUiimtd, 

7.  RESISTANCE  TO  ENHANCEMENT— 
oontimued. 

Suit  for  reversal  of  notice  of  enhanoe- 

ment — continued, 
PuDi>oLOOHUir  Bkadoosi   «.   Chukdsb  Nath 

Roy 
[llnd.  Jur^N.8^171:  6W.B^ActX,61 


404. 


Suit  to  resist  notioe  of  en- 


hanoexnent. — ^All  the  pleas  under  which  a  lyot  can 
resist  a  notioe  of  enhuioement  onght  to  be  con- 
sidered in  the  suit  he  brings  to  resist  the  notice. 
PuDDOLOOHinff  Bhvdoobi  «.  CHnrsBB  Navth 
Rot 

[1  Ind.  Jur^  N. 8^  171:  6  W.B^  Act  X,  61 

405, SxjXt  to  contest  enhance- 
ment,—-4c*  X  of  1859,  s,  14, — ^Where  a  ryot  on 
whom  notioe  of  enhancement  has  been  served  snes 
nnder  section  14,  Act  X  of  1869,  and  fails  to  show 
that  any  excessive  rate  is  demanded  from  him,  or  that 
he  is  not  liable  to  pay  the  rent  demanded,  his  suit 
ought  to  be  dismissed.  The  Court  ought  not  to  go 
on  to  try  defendant's  case  as  if  he  were  suing  for  en- 
hancement. GuKGA  Nasaiv  Chowdhbt  «.  KOFA 
Pali IIW.  B,,877 

8.  RIGHT  TO  DECREE  AT  OLD  RATE  ON 
REFUSAL  OF  ENHANCEMENT. 


406. 


Beftasal  of  enhancement. 


— Arreart  of  rent  at  admitted  rate, — Where,  in  a 
suit  for  arrears  of  rent  at  an  enhanced  rate,  the  rent 
was  duo  under  a  kabuliat  on  the  terms  of  which  it 
was  held  that  the  rent  was  not  liable  to  enhancement 
and  the  enhancement  was  oonsequentiv  refused, — 
Meld  that  a  decree  should  not  be  given  zor  arrears  of 
rant  at  the  rate  agreed  in  the  kabuliat    Soorasook- 

PBBX  DABBB  v.  QoLAM  AiXT 

[15  B.  Ii.  B.,  126»  note:  18  W.  B,  142 

Affirming  the  decision  of  the  High  Court  in  Ck)LAX 
AUiT  V.  QtOYhji  Laix  Thaxoob  .  9  W.  B„  66 
Httsboiiath  Rot  v.  Qobivd  Cbjjvuv^  Dutt 

[6  W.  B^  Act  X»  a 

Saboda  Mohum  Rot  Chowdhbt  r.  Shibofoo- 

BBB  DossBB  24  W.  B.»  86 

Kashbb  Fbbbhad  Sbit  Nazis  v,  Jajxtj  Pabshad 

[2  C.  L.  B^  266 


407. 


Failure  to  es- 


tabliih  grounde, — Admitted  rate, — In  a  suit  for  rent 
at  an  enhanced  rate,  where  the  plaintiff  is  unable  to 
establish  the  grounds  upon  which  he  claims  enhance- 
ment, he  may  have  a  decree  for  rent  according  to  the 
jumma  for  which  the  defendants  admit  liability. 
Bhfbo  Sooudbbbb  Chowdhbaik  «.  Kashbbbath 
Aohabjba      ....       22W.  B.,861 

Akabhbuttt  Koobb  V,  Hbbba  Ram  Muia)UB 

[24W.B..82 

406. Failure  to 

prove  notice, — Decree  at  old  rate  of  rent. — Suit  for 
arreart  of  rent. — ^The  plaintiff  sued  for  the  arrears 
of  rent  of  the  years  1284,  1285,  and  also  for  the 
arrears  of  rent  m  the  year  1286,  the  latter  at  an  en- 
hanced i»te.     The  notice  of  enhancement  was  not 


ENHAKCBMBNT  OF  UBNT^eomUumed. 

8.  RIGHT  TO  DECREE  AT  OLD  RATE  ON 
REFUSAL  OF  ENHANCEMENT— eonMuMd. 

Beftisal  of  enhancement-— con^tiMMcl. 

proved,  and  the  defendant  insisted  that  the  suit  should 
be  dismissed.  Held  that,  though  the  notice  of  en- 
hancement had  not  been  proved,  tiie  plaintiffs  were  not 
thereby  precluded  from  the  arrears  of  rent  at  the  old 
rate:  Makomed  Rohimooddeen  t.  Sadha  Mohun 
Mundul,  6  W,  S.,  Act  X,  96.  Soorasoondery  Dahee 
T.  Oolam  All^!  16  B,  X.  A,  125,  note;  Brojonaih 
Tewaree  T.  Grant,  22  W,  M.,  18  ;  Bhagwan  Dutt  J  ha 
Y.  Sheo  Mungul  8ingh,  22  W.  J2.,  255;  and  Bhuho 
Soonduree  Chowdhrain  T.  Kaeheenath  Acharfee,  22 
W.  B.,  351,  referred  to.  Ghttvbhtaic  Singh  «.  Taha 
Pboshab  Coonpoo 

[L  It.  B^  8 Calc,  466:  10  G.  L.  B^  447 

mrFicnro  away  kabbied  womait. 

See  CoMPoinn>nia  Offbncb. 

[I.Ii.B.»lHadL»181 
See  CA8BB  inn>BB  Pbital  Codb,  b.  498. 

BQX7ITAHLB  ASSIGNMENT. 

See   Cabbs   uvpbb  Dbpobit  of  Titlb- 

DBBD8. 

1. .—........  Assignment    of    mortgage 

bond. — A.  pledged  certain  lands  to  S.  in  1865,  and 
on  the  24th  of  July  1868  granted  a  mokurrari  lease 
of  the  same  lands  to  C.  On  the  5th  of  June  1868» 
shortly  before  the  granting  of  the  mokurrari  lease, 
A,  executed  a  simple  mortgage  of  8  annas  of  the 
same  lands  to  D,  It  was  proved  that  the  considera- 
tion-money given  by  C,  for  the  lease  had  been  ex- 
pended  in  paying  off  B.'t  mortgage,  and  that  the 
bond  had  been  made  over  to  C,  though  not  formally 
assigned  to  him.  Held  that,  under  these  circum- 
stances, C,  was  entitled  to  stand  in  the  place  of  the 
first  mortgagee ;  and  that  he  was  to  be  considered  as 
having  tuen  a  regular  assignment  of  the  bond. 
DvLi  Ckahd  «.  HoBOHUB  Lall  Upadhya 

[2  C.  KB.,  18 

Assignment  of  decree.— C7au» 


of  attaching  creditor. — Aaeigne^s  incomplete  equit' 
able  title, — A,  brought  a  suit  against  B.,  which  was 
dismissed  with  costs.  A.  subsequently  brought  a  suit 
agunst  C,  in  which  he  obtained  an  est  parte  decree, 
and  assigned  hb  interest  under  the  decree  to  D.  and 
S,  D.  and  B.  neglected  to  have  their  names  substi- 
tuted for  that  of  A.  on  the  record.  C.  applied  for 
and  obtained  an  order  setting  aside  the  ex  parte 
decree,  and  allowing  him  to  come  in  and  defend  the 
suit  on  deposit  in  Court  of  the  sum  sued  for.  *'  At 
the  r&.hearing  the  suit  was  again  d^rmined  in 
favour  of  A.  B,  thereupon,  in  execution  of  his  decree 
for  costs,  attached  the  moneys  in  the  hands  of  the 
Court  in  the  suit  of  A.  agamst  C.  D.  and  B.  ob- 
tained an  ad  interim  injunction  restraining  B.  from 
meddling  with  the  money,  and  put  in  their  claim 
under  the  assignment.  Held  that  the  incomplete 
equitable  titie  of  D.  and  JE.  oould  not  prevail  against 
the  right  of  B.,  the  attaching  creditor."  Gbish 
CHirirsBB  Sbik  v.  Qudadhub  Qhosb 

[L  L.  B.,  5  Calo.,  869 :  a  C.  L.  B„  408 
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ZQiUITABLB  ABBlGTSTMENT-^ontinued. 
AasigmnezLt  by  poweivof- 


attomey  to  solicitor  to  receive  xaoneys.—^^ 
iachmeia^of  fund  in  CourL^LiahiUttf  to  rejknd 
mufmefpaid  out  of  Court — 8.,  a  creditor  of  the  estate 
of  a  deoeased  penon  which  was  being  administered  by 
the  Coart»  gave  a  power-of -attorney  to  hu  solicitors  to 
reeerre  all  moneys  coming  to  him  under  the  decree, 
and  by  a  letter  authorised  them,  after  satisfying 
their  own  claims  out  of  the  money  to  be  received,  to 
pay  the  balance  to  the  plaintiff.  The  soUcitors,  in 
the  presence  of  the  plaintiff,  agreed  to  draw  the 
money  and  pay  the  plaintiff.  The  fund  in  Court  to 
the  credit  of  d,  having  been  ascertained,  was  after- 
wards attached  by  the  defendants,  judgment-credit- 
ors  of  &,  and  paid  out  of  Court  to  the  defendants. 
Meld  that  8,  had  made  a  valid  equitable  assignment 
to  the  plaintiff,  and  that  the  defendants  were  bound 
to  refund  to  the  plaintiff  the  moneys  paid  out  of  Court 
to  them.    Shaib  Mull  v.  SiNaABAVBLU  Mfdali 

[I.  If  B^  6  Mad^  294 


4b  ^^— —  Assignment  by  power-of- 
Attomey. — J^irm, — Fartnenhip, —  Contract  made 
.  hjf  one  member  of  firm  binding  on  firm, — ^The  firm 
cf  i9.  4"  Co.,  the  partners  of  which  were  W,  8,  and 
J^.  E,,  took  a  contract  from  Government  on  12th  Nov- 
ember 1877  to  construct  a  barrel-house  at  the  Chin- 
powder  Manufactory  at  Kirkee,and  on  the  28th  Nov- 
ember 1877  the  pliuntiff  agreed  to  advance  moneys 
"up  to  B15,000"  for  the  purpose  of  enabling  the 
firm  to  carry  out  the  contract.  Under  the  agreement 
the  plaintiff  was  to  receive  all  sums  to  become  due 
from  the  Government  on  the  contractors'  bills  and  to 
pay  the  balance  to  the  firm  after  repaying  himself 
all  advances  with  interest.  On  the  same  day  the 
firm  executed  a  power-of -attorney  to  the'phuntiff, 
suthoriaing  him  to  receive  from  the  Government  Engi- 
neer all  such  sums  to  become  due  to  the  firm  under 
the  contract,  which  power-of-attomey  was  deposited 
by  plaintiff  in  the  office  of  the  Executive  Engineer  at 
Poona.  In  March  or  April  1878  W.  8.  left  for  Eng- 
land, up  to  which  time  &34,900  had  been  advanc^ 
by  the  plaintiff,  and  a  balance  of  fil4,942-5-10  still 
remained  due  to  him  after  giving  credit  for  the  sums 
received  on  the  bills  passed  by  the  Executive  Engi- 
neer. On  24th  July  1878  the  plaintiff  entered 
into  a  fresh  agreement  with  F.  E,,  similar  to  the 
former  one,  to  make  further  advances  to  the  firm  up 
to  B16,000  in  addition  to  B16,000  on  the  same  terms 
aa  those  mentioned  in  the  previous  agreement,  and 
by  means  of  these  advances  the  contract  was  com- 
pleted at  the  end  of  1879.  In  1878  the  defendant 
obtained  a  decree  against  W.  8,,  and  attached  the 
light,  title,  and  interest  of  W,  8,,  in  a  sum  of 
B6,034-ll-9  in  the  hands  of  the  Executive  Engineer, 
which  was  then  due  to  the  firm  on  Ihe  contract. 
The  plaintiff,  who  alleged  that  B18,700-l-ll  were 
due  to  him  from  the  firm,  applied  to  have  the  attach- 
ment removed,  which  appUcation  was  refused  on 
aoth  September  1879  and  the  sum  attached  was  paid 
to  the  defendant.  The  plaintiff  sued  the  defendant  to 
recover  from  him  B5,034-ll-9.  Held  that  the  first 
agreement  of  28th  November  1877,  coupled  with  the 
execution  of  the  power-of-attomey  to  him  of  the 
same  date,  amounted  to  an  assigmnent  to  the  plain- 

II 


EQUITABIjE  ASSIONHSNT.— Assign- 
ment by  power-of-attomey— co»«iMwd. 
tiff  of  the  sums  to  become  due  to  8.  ^  Co.,  on  the 
bills  passed  by  the  Executive  Engineer.  Seld,  also, 
that  the  second  agreement,  although  made  by  one 
member  only  of  the  firm  of  8.  ^  Co,  vnth  the 
plaintiff,  was  under  the  drcumstances  both  necessary 
to  the  carrying  out  of  the  partnership  business  and 
in  accordance  with  the  ordinary  practice  of  such 
partnerships  as  that  of  8.  ^  Co,,  and  was  therefore 
binding  on  the  firm,  and  that  the  two  agreements,  ac- 
companied by  the  power-of-attomey,  operated  as  an 
assig^nment  of  all  the  moneys  to  become  due  on  the 
contractors'  biUs  as  a  security  for  the  plaintiff's  ad- 
vances with  interest,  and  that  the  plaintiff  was 
therefore  entitled  to  recover  the  sum  claimed  from 
the  defendant.  Jaoabkai  Lallubhai  v.  Rustamji 
Nasabwakji  .  .    I.  li.  B^  9  Bomut  811 

EQUITABUB  HOBTOAOB. 

Bee  Bill  OF  ExcHAvas. 

[LL.B^8Calo^l74 

See  Casbs   vitdbb    Dbpobit   of  Titlb- 

DBBD8. 
See  MOBTGAGB — FOBM  OF  MOBTGAaB. 

[8N.W^64 

Svidenoe   of    assignment.— To 


entitle  a  person  to  claim  as  equitable  mortgagee  it  is 
not  sufficient  to  show  that  he  piud  off  the  original 
mortgage,  but  also  that  it  was  his  own  mon^  that 
was  paid,  and  that  he  was  to  stand  in  the  position  of 
the  original  mortgagee.    Pabdoobttno  Buhal  Pitk- 

DIT  V.  BaLKBISHBN  HUBBAJBE  ])iAHAJ17N 

[6  W.  B^  P.  C 124:  2  Moore's  I.  A.,  60 

SQUITY  OF  BEDEMFTION. 

See  Casbs  uitdbb  MoBTaAas. 


Surrender  of — 


See   LiHiTATiOK   Act,    1877,    abt.    127 
(1859,  s.  1,  CL.  18). 

[6B.L.B.,F.C^680 

See    Vbkdob   Ain>    Pubchabbb  —  Pub- 
ohabbb  of  Mobtoaobd  Pbopbbtt. 

[6  B.  Ii.  B.,  P.  C^  680 

Attachment  in  ezeoution  of 


6»Qtee.—Attaehment.'— Money 'deoree.---aemhle,— 
An  equity  of  redemption  cannot  be  taken  in  execution 
of  a  decree  for  a  money-debt  under  the  [attachment 
clauses  of  Act  VIU  of  1859.  Bbajabath  Euhdv 
CaOWSHBY  «.  OOBIND  Maki  Dasi 

[4B.Ii.B^O.O.,88 

Sale  of  equity  of 


redemption  and  purehaee  by  mortyayee.—JJndeT  Act 
VIII  of  1869  an  equity  of  redemption  can  be  sold  in 
execution  of  a  decree.  Sabaswati  Dbbi  v.  Naba- 
DWiF  Chakdba  GoBSAiN  6  B.  It.  B^  880 

Pot j^ofi  of  pur- 


chaeer.—Trustee.—k.  mortgagee  cannot,  properly,  in 
execution  of  a  simple  decree  for  money,  the  repay- 
ment of  which  is  secured  by  mortgage,  attach  and  sell 
the  mortgagor's  equity  of  redemption  in  the  property 

3h*2 
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BQUTFT    OF    BEDEMFTION.-^Attaeh- 

laent  in  ezeoution  of  deoree — oomUnmed. 
mortgBged;  bat  if  he  do  so,  and  purchase  it  himself, 
he  bi^mes  a  tmstee  for  the  mortgagor,  against  whom 
he  cannot  acquire  an  irredeemable  title.     Kahiki 
Dbbi  V,  Rakloohtjv  Sibcab      .    6  B.  L.  B^  460 

Bale  in  exeoutioxi  of  deoree. 


— Po8UU>n  and  powers  qf  pmrchiuer, — ^A  mortgagee 
having  obtained  judgment  on  the  covenant  in  a  mort- 
gage deed,  cannot,  by  becoming  the  purchaser  at  a  sale 
of  the  mortgaged  property  in  execution  of  his  de<»ee, 
deprive  the  mortgagor  of  his  right  of  redemption. 
An  injunction  was  granted  to  restrain  the  sale.  Rak 
LocHUN  SiBOABv.  KAtfiiri  Dbbi 

[6B.Ii.a,4eO,]|ote 

See  S.  G.  on  appeal,  where  the  decision,  however, 
seems  to  have  been  confined  to  the  special  circum- 
stances of  the  case    .        . .  10  B.  !<.  B„  60.  Xiote 


aiBBOB    Ali'Ji'JhSCTINQ 
OF   THS   CA8K 


THB     MEBIT8 


See  Casbb  ttvdbb  Appblijitb  Govbt— 
Otvbb  Ebbobs  avvbctdto  Mbbits  OB 
Suit. 

^00  Cabbs  uvdbb  Apfbi4;»atb  Coubt— 

ReJBCTIOIT  OB  ADMISSIOK  OB  EVIPBITOB 
ADKITTBD  OB  BWBOTBD  BY  COUBT  BB- 
LOW. 

XSBBOB  IN  I.AW. 

See  Cabbb  uvdbb  Sfbcial  Abfbal— 
Qbouhds  ot  Abfbal. 

See  Cabbb  uvpbb  Sfboiaii  Appbal— 
Othbb  Ebbobs  ot  Law  ahd  Fboob- 

DUBB, 

SBBOR    IN    LAW,    SETTINa     ASIDE 
CONVICTION  FOB— 

See  ACOOMPLIOB. 
[B.  It.  B^  Sup.  Vol,  460 !  6  W.  B,  Cr.»  80 
8  B.  Lu  B^  F.  B.,  2,  note 
6W.B.,Cr^59 

See  Cabbb  itndbb  Rbyibion— Cbdcinal 
Cabbb. 

SSBBOB  IN8TATBMENT  OF  ACCOUNT 
IN  AQBBEMENT. 

See  MoBTOAOB— Aoooinrrs. 

[I.Ii.B.»8CalQ.,802 

S8CAFE  FBOM  CUSTODY. 

See  CoNTBKFT  ov  Coubt— Pbkal  Codb, 
8. 174    .  .1  Bomu,  88 

See  JuBiBDicnoN  of  Cbiminal  Coubt — 

OVFBNCBS    OOMMITTTBD     OKLY     PABTLY 

nr  ONB  Dibtbigt — Eboapb  pbok  Cub- 
tody  ....    1  Bom.,  188 
See  Sbvtbnob—Gbkbbal  Cabbb. 

[8W.B.,Cr.,86 


E8CAFB  FBOM  CUSTODY— ^on/fmisdr. 
L    Criminal      offence.— PoWce 


AmendmeniAoi,  Free,  Towna  {XLVIII of  1860),  ». 
8. — Ofenee  at  Common  Law. — ^To  escape  from  cus- 
tody under  dvil  process  is  not  a  criminal  oif  enoe  with- 
in {he  meaning  oi  section  8  of  the  Presidency  Towns 
Police  Amendment  Act  of  1860.  Qiusrs,- Whether 
such  an  escape  without  force  is  a  misdemeanour  at 
Common  Law.    Rbo.  «.  Cobhob  .  8  Bom.,  Cr.,  16 

ArreBt  under  dvil  proooM, 


liBoape  tronXL-^Cfriminal  liahtUty  of  officer  euffer^ 
ing  eecape.—JPenal  Code  (Act  XLVofl86G),  e,  228. 
—Section  223  of  the  Penal  Code  applies  only  to  cases 
where  the  person  who  is  allowed  to  escape  is  in  cus- 
tody for  an  ofPenoe,  or  hasheenoonunitted  to  custody, 
and  not  to  cases  where  such  person  has  merely  he^ 
arrested  under  dvil  proceas.  Qubbb-Emfbbsb  o. 
Tabauilah   .  •    L  Ii.  B.,  12  Calo,  180 

Custody  of  Sheriff.- SsIato- 


Hon  of  imprUottment. — Custody  in  priwUe  houee, 
— If  a  Sheriff,  upon  the  representation  of  a  debtor's 
lll-healtii,  takes  upon  himself  of  his  own  authority  to 
relax  the  debtor's  imprisonment,  by  letting  him  reside 
out  of  jail,  it  is  an  escape  for  which  the  Sheriff  is 
liable  to  an  action  for  damages.  If  the  judgment- 
creditor  voluntarily  discharges  the  debtor  out  A  cus- 
tody, even  for  a  week  only,  he  cannot,  by  any  agree- 
ment which  he  might  have  made  with  the  debtor, 
afterwards  retake  bun,  although  the  debtor  ma^  have 
agroed  that,  if  he  does  not  pay  the  money  within  a 
week,  he  shall  be  retaken.  A  debtor  removed  from 
prison  under  a  rule  of  Court,  whether  with  or  with- 
out the  consent  of  his  creditor,  and  kept  in  charge  of 
a  Sheriff's  officer  in  a  private  house,  is  still  in  the 
custody  of  the  Sheriff.  The  Sheriff  may,  without  a 
rule  of  Court,  refuse  to  allow  the  debtor  to  rendeout 
of  prison,  though  the  creditor  may  have  consented  to 
it.  When  the  Sheriff  and  all  parties  oonsent  to  the 
debtor  being  kept  in  custody  in  a  private  house,  the 
Sheriff  is  liable  to  an  action  for  escape  on  proof  of 
want  of  proper  care  and  surveUlance ;  but  it  would  be 
a  matter  of  fact  for  a  jury  to  consider  whether  the 
creditor,  being  in  some  measure  instrumental  to 
the  escape,  ought  to  recover  against  the  Sheriff. 
Hainbb  9.  Eabt  ImoiA  Compabt 

[4  W.  B.»  P.  C,  99:  6  Moore'8  L  A.,  467 

4. Arrest  under  prooess  of  Be- 

yenne  Court. — Civil  Procedure  Code,  1877,  e.  651. 
-^"  Revenue  Conrt,** — ^A  Revenue  Court  is  a  "  Court 
of  Civil  Judicature"  within  the  meaning  of  section 
651  of  the  Code  of  Civil  Procedure.  A  person,  there- 
fore, who  escapes  from  custody  under  the  process  of  a 
Revenue  Court  is  punishable  under  that  section.  Eic- 
FBBBB  9.  Habaxhkath  Sinoh  .  L  Ii.  B^  4  AIL,  27 


6. Arrest  in  absence  of  warrant; 

— Civil  Procedure  Code,  1877,  e.  651.— Arrest  in  ewe-' 
cution  of  decree, — Possession  of  warrant  of  arrest. 
— ^The  apprehension  of  a  judgment-debtor  in  execu- 
tion of  a  decree  without  the  officer  making  the  appre- 
hension having  the  warrant  of  the  Court  executing 
the  decree  in  his  possession  at  the  time  of  making  the 
apprehension  is  iUegal ;  and  therefore  in  such  a  case 
the  judgment-debtor  does  not  render  himself  liable  to 
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S8CA1PE   FROM   CUSTODlT.— Arrest  in 
abeenee  of  -wtarant-HionHiim&d. 

panishment  under  section  651  of  the  CiTil  Prooednrd 

Code,  if  he  escapes  from  the  cnstody  of  the  officer 

making  the  apprehension*    Bxfbbss  v,  Ahab  Nath 

[I.  L.  R^  5  AIL,  818 

6w  ■  '  Di$eharg9  hy 

Ji$dg9t — LidhilUy  of  Sheriffs — ^Where  a  prisoner  is 
arrested  nnder  a  warrant  of  the  High  Conrt  at  Cal- 
catta  directed  to  the  Sheriffi  authorising  his  atrest 
'for  the  purpose  of  being  brought  before  the  Court 
and  committed  to  prison,  and  the  commitment  is  or- 
dered* but  no  warrant  of  ootumitment  is  drawn  upi 
and  the  Sheriff  deliTers  the  prisoner  to  the  jailoTi  wiUi 
no  other  document  than  his  own  order  to  lus  bailiff  to 
arrest  the  prisoner,  and  the  latter,  in  conseqttencei  is 
discharged  from  custody  by  a  Judge  on  application  on 
a  writ  of  htibeas  6orpu9, — Seld  that  the  Sheriff  is 
not  liable  for  an  escape.  MAttOHED  Ck)irjBB  o.  Dmr- 
DA8     .        .        .        .    1  Ind.  Jur^  N.  8^  S98 

7.  Custody  for  Offences  not 

punishable  under  Penc^  Code.— Criminal  af^ 
fence, — Escapes  from  custody  by  parties  detuned  for 
offences  not  punishable  under  the  Penal  Code  are 
pfunishaUe  under  tiie  Penal  Code.    Airoimcovs 

[8MacUA^ll 

8. OiiBtody  firom  inability  to 

give  seOttrity. — A  person  in  custody  from  his  in- 
ability to  g^ye  security  is  not  in  custody  for  an  offence 
with  which  he  has  been  charged,  or  A  which  he  has 
been  convicted.  He  cannot  ti^ref ore  be  convicted  of 
escaping  from  such  custody  under  seetion  224  of  the 
Pienal  Code.    AFOimous  .  8  HacL,  Ap^  28 


9.  — . Onstody  of  village  bfOlcera— 

JPenal  Code,  s,  224. — Escape  from  the  custody  of  a 
TiDage  watchman  by  a  person  wanted  by  the  poUce  on 
a  charge  of  theft  and  arrested  on  suspicion  by  the 
▼illsge  watchman  is  no  offence  under  section  224  of 
the  Penal  Code.  The  Queen  t.  M.  Sinnadu  Padi- 
gacki  (Weir,  p,  66)  fbllowed.  QiTEinr  o.  Bo^jieAV 
[I.  I..  B^|5  Mad^  32 


10.- 


—  Onstody  while  giving  secu- 
rity for  goodbekavionr.-^Pena^  Code,  e.  224, — 
The  defendant  being  detained  in  custody  for  the  pur- 
pose of  ^ving  security  for  good  behaviour  escaped 
mm.  that  custody,  ffeld  that  he  had  not  committed 
an  offence  under  section  ^24  of  the  Penal  Code^ 
AiroimouB     •  .7  Had.,  Ap^  41 


IL 


Arrest  of  person  required  to 


give  seenrity  ibr  good  behaviour.— i^teops 
y>XH»  enek  arrest,'^  Conviction  for  such  escape  illegal, 
—Act  XLV  of  1860,  8,  40r— Criminal  Procedure 
Code,  es.  65, 110,  117, 118, — An  order  was  issued  to 
a  police  officer  directing  him  to  arrest  K.  under  section 
65  of  the  Criminal  Procedure  Code,  as  a  person  of  bad 
Urelihood.  JT.,  with  the  assistance  of  three  others, 
lensted  apprehension  and  escaped.  Seld  thatJT.  was 
not  charged  with  an  *' offence"  within  the  meaning 
of  that  term  as  defined  in  section  40  of  the  Penal 
Code,  and  that  consequently  no  offence  made  punish- 
able by  section  224  or  section  225  of  the  Penal  Code 
had  been  committed  in  connection  with  his  evasion  of 


E8CAFB   lE'ROH   CUSTODY.— Arrest  df 

person  required  to  give  Seoority  for  good 

behaviour — continued. 

arrest.     Empress  v^  Shasti  Churun  Napit,  I.  L.  S.t 

Calc.,  331,  f ollowed^    QtTEBN-EKFBBSS  v.  KandhaIa 

[I.  L.  B.,  7  AIL,  et 


12. 


^e&pe  y^hUe  being  taken 


before  Magistrate.— Pe»a2  Code,  ss.  224,  225,- 
Subsequent  conviction  for  such  escape* — An  esca|ie 
from  custody  when  being  taken  before  a  MagistnUe 
for  the  purpose  of  being  bound  over  to  be  of  good 
behaviour  is  not  punishable  under  either  section  224  of 
section  225  of  the  Penal  Code.    Eicfbbsb  v.  SHASltt 

[1  Ii.  B.,  8  Cal<L,  881  ll0aiutL^20O 


la 


-  Esoaiie  tcoHL  trandpor  tation^ 


'Penal  Code,  ss.  224,  236.— To  constitute  the  of- 
fence of  escaping  from  transportation  tinder  lection 
226  of  the  Penal  Code^  it  is  essential  that  the  convicts 
should  have  been  actually  sent  to  a  penlil  settlement 
and  have  returned  before  his  term  of  transportation 
had  expired  or  been  remitted.  Where  a  prisoner  had 
escaped  from  custody  whilst  on  his  way  to  undergo 
sentence  of  tiransportation, — ffeld  that  he  had  com- 
mitted an  offence  punishable  under  section  224  and 
not  under  seetion  2x6  of  the  Penal  Code.  Qubek  v. 
Rahasaxt   .        .  .4  Mad.  Bep.,  152 


14. 


•  Apprehension  without  war- 


ranti — Penal  Code,  s.  224, — Where  a  person  appre- 
hended on  a  charffe  of  a  cognisable  offence  escapes 
from  lawful  custody^  his  lialSity  to  punishment  is  not 
affected  by  the  (»rcumstancethat  a  competent  Court 
determines  his  offence  to  be  other  than  that  with  which 
he  has  been  charged.  But  if  charged  with  a  non-cog- 
nisable offence,  the  police  officer  who  apprehends  him 
without  warrant  does  not  have  him  in  lawful  custody, 
andhiti  escape  is  not  pumshable  under  the  Penal  Code, 
section  224.    QmBBN  v«  Bam  Saban  Tewabt 

[24W.B.»Cr.,4& 

15.  Eseape    f^om   confinement 

negligently  suffered  by  publie  servant— 
Escape  from  confinement  intentionally  suffered  by 
public  servant.-^Penal  Code,ss,  2!^,^^.— Criminal 
Procedure  Code,  ss*  61^  167. — ^While  a  case  was  being 
investigated  by  A.,  a  police  officer,  under  the  provi- 
sions of  Chapter  XIV  of  the  Criminal  Procedure  Code, 
T.  presented  a  petition  to  the  Magistrate  having  juris- 
diction to  try  the  case^  in  which  he  accused  W.  of 
being  concerned  in  the  commission  of  the  offence,  add 
prayed  that  he  might  be  arrested  and  sent  to  the  police 
offioer  investigati]^  the  case^  V*  was  aeconUngly 
arrested  and  brought  before  the  Magistrate,  who^ 
having  examined  T.  on  oath  and  taken  W.'s  statement^ 
made  an  order  on  the  petition  to  the  following  effect  i 
"Am  no  police  report  has  been  made  in  this  matter, 
and  the  petitioner  only  has  presented  this  petition, 
ordered  that  these  papers  of  tK<  be  sent  to  the  District 
Superintendent  of  Police^  and  if  a  report  of  this  mat^ 
ter  be  made^  the  case  may  be  sent  tip  according  to 
rule  with  the  papers."  In  accordance  with  this  o^er 
v.  was  taken  to  the  District  Superintendent  of  Police 
and  was  sent  by  that  officer  to  A.  Seld  that  the 
Magistrate's  order  might  be  taken  to  have  been  passed 
under  section  167  of  the  Code,  and  therefore  V,  was 
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ESCAPE    FROM    CT78TODY.— Escape 

from    oonflnemexit  negligently  suffered 
by  public  BervSLnt-^ontinutid. 

lawfully  committed  to  the  custody  of  the  police,  and  A, 
waa  bound  to  detain  him  in  such  custody  until  released 
therefrom  by  due  course  of  law;  and  that  conse- 
quently A,  having  negligently  suffered  V,  to  escape, 
had  been  properly  convicted  under  section  223  of  the 
Penal  Code.    Ekfsxsb  v.  Abhsav  Au 

[LIi.R»6AlL,129 


16. 


Obstmcting  public  servant 


in  his  duty,— Penal  Code  m.  186,  224.—Eac&pmg 
from  lawful  custody  is  not  obstructing  a  public  ser- 
vant in  the  execution  of  his  duty  within  the  mean- 
ing of  section  186  of  the  Penal  Code.     Rue.  v, 

POSHITBIN  DHAMBAJI   PATIL 

[2  Bom^  184: 2nd  Ed^  128 


17. 


Bight  of  entry  in  pursuit  of 


prisoner  escaped.— -ffji^ry  into  lodging -house.— - 
Court  peons  may  pursue  into  the  yard  of  a  lodging- 
house,  the  door  leading  into  which  is  open,  a  prisoner 
who  has  escaped  from  their  custody.  Dttkhoo  v, 
Chukpbo  Kakt  Chowdhbt     .  8  w.  B.»  Cr^  68 


la 


•  Bescue  firom  lawftd  custody. 


— Penal  Code,  9. 225. — Before  a  conviction  can  be  had 
under  section  225,  Penal  Code,  it  must  be  proved  that 
the  person  whom  the  accused  are  charged  with  having 
rescued  was  in  lawful  custody  at  the  time.  Qubbn  v. 
Dbgumbkb  Abib    .  .  21 W.  B^  Cr^  22 


19. 


Penal  Code, 


9.  226. — Where  a  police  officer,  duly  appointed  under 
Act  V  of  1861,  was  engaged  in  the  discharge  of  his 
duty  as  such  police  officer  at  a  time  when  an  unlawful 
assembly  took  place,  it  was  held  that  he  was  compe- 
tent to  apprehend  any  of  the  members  of  such  un- 
lawful assembly;  and  a  person  who  rescued  the  party 
apprehended  was  convicted  of  rescuing  from  lawful 
custody  within  the  meaning  of  section  225  of  the 
Penal  Code.    Qubxn  v.  Assam  Shubbbvf 

[18W.B^C3r,76 

S8CHEAT. 

See  Gbavt~-Cok8tbi7Ction  ov  Gbaitt. 

[X.Ii.B^lCalo.,d91 
See  iLLBorriMACT        .  11  B.  Ii.  B^  144 

1. Onusprobandi.— jMfor^'t.>-ln 

a  suit  by  the  Crown  claiming  lands  as  an  escheat^ 
which  are  admittedly  in  the  possession  of  the  parties 
claiming  as  heirs,  the  onus  is  on  the  Chrown  to  show 
that  the  last  proprietor  died  without  heirs.  It  is 
open  to  the  defendant  in  such  a  suit  to  set  up  amyjue 
iertii  to  bar  the  daim  of  the  Crown.  Gibidhabi 
Lall  Rot  «.  GoysBiniBin*  ov  Bbvgal 

[1  B.I1.  B^  P,  0.,44:  low.  B.,  P.  C^  81 

S.  C.  in  High  Court    Ck)TBBNMBNT  9.  Gbbb- 
dhabbb  Lau.  Rot  .  .    4  W.  B.,  18 

2.  ■  Territorial  law  of  India.— 

The  illegitimate  son  of  an  Englishman  by  a  Maho- 
medan  woman  ^ed  intestate  without  lawful  issue, 
leaving  him  surviving  his  mother,  his  mistress,  and 
severs!  illegitimate  children.  Seld  that  his  pro- 
perty passed  to  the  Crown  in  default  of  heirs.    The 


ESCHEAT.— Territorial  law  of  India— «mi* 

tinned. 
territorial  law  of  British  India  is  a  modified  form  of 
English  law.    Sbcbbtabt  or  State  «.  ADxiiriB- 

TBAXOB  GBKBBAL  OB  BBNOAL 

[lB.Ii.B^O.G.»87 


8. 


Cause  of  aotion. — Po99e99ion^— 


Title. — ^The  period  during  which  the  Government 
may  sue  on  total  failure  of  natural  heirs  dates  from 
the  time  when  the  fulure  of  heirs  or  reversioners  be-^ 
came  apparent.  In  the  case  of  parties  without  say 
legal  title  a  possession  of  sixty  years  is  necessary  to 
create  a  title  against  the  Government.    PuBSinr  Lal 

«.  GOYBBKKBKT      .  .     W.  B.,  1864,  102 

Brahmin     dying     without 


IPLeixB,— Bight  of  Crown. — On  the  death  of  a  Brah- 
min (whether  sacerdotal  or  not)  without  heirs,  the 
sovereign  power  in  British  India  is  entitled  to  take 
his  estate  by  escheat,  subject,  however,  to  the  trusts 
and  charges  previously  affecting  the  estate.    Col- 

LBOTOB    OB    MaSITLIPATAIC    V.    CATALT    VbKCATA 

Nabainapah 

[2  W.  B^  p.  C^  69 : 8  Moore's  I.  A^  600 

Sale  by  proprietors  free  of 


6. 

revenue. — Death  of  holder  without  heire. — The 
proprietors  of  a  mehal  held  free  of  revenue  trans- 
ferred by  sale  all  their  rights  and  interests  in  a  gar- 
den situated  within  the  area  of  the  mehal.  When 
revenue  was  imposed  on  the  mehal  no  interference 
with  the  rights  of  the  holder  of  the  garden  took 
place.  Revenue  engagei^ents  were  not  taken  from 
him  and  he  remained  as  before  a  proprietor,  although 
not  a  proprietor  who  engaged  for  the  revenue  of  the 
mehaL  It  was  held  that  the  garden  did  not  escheat 
to  the  senundars  of  the  mehal  on  the  death  of  the 
holder   without   heirs.     CmBAaHAK  v.  Habbaks 

[7ir.W.,218 

Failure  of  male  heirs.— ^^^s'tct- 


escence. — Waiter  of  right. — Succession  of  females. 
— A  suit  by  the  Government  for  the  possession  of  the 
poUiam  of  Erasca  Naikoor  in  Madras  as  an  escheat 
for  want  of  male  heirs  dismissed,  the  Government 
having  acquiesced  in  the  right  of  female  succession 
to  the  polliam,  and  possession  having  been  held  for  a 
period  of  eighteen  years  after  the  alleged  escheat. 
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L  Li  B.,  2  Bom.,  860 

1.  STATEMENTS  AND  PLEADINOa 

\^ Proof  of  efttopiteL—EstoppeU 

toust  be  inade  oat  clearly.    Twbbdib  «.  Poonochuk- 
t>BB  Gavooolit  .        •  .    8  W.  B.,  126 


a.  — , Statement  In  fonner  enlt.-- 

Setoppel  in  pate. — Fleadinge, — Decision  on  plectd- 
imge. — An  eatoppel  in  pais  need  not  be  pleaded  in 
Older  to  make  it  obligatory.  With  the  Indian  system 
off  pleadinf?,  a  party's  statement  in  a  judicial  pio- 
eeeding  cannot  be  excluded  Hke  allegations  in  bills  in 
equity  and  pleadihgs  at  common  law.  But  mere 
■taiements  for  the  purpose  of  a  particular  judicial 
proceeding  can  only  be  oondusiTe  eridence  in  another 
proceedings  as  to  such  material  facts  embodied  there- 
in aa  must  have  been  found  affirmatirely  to  warrant 
the  judgment  of  the  Court  upon  the  issues  joined. 
They  are  then  conclusive  between  the  same  parties, 
not  because  they  are  the  statements  of  those  parties, 
bat  becaiuB,  for  all  purposes  of  present  and  prospec- 
tive litigation,  they  must  be  taken  as  truth.  A, 
broogfat  a  pauper  suit,  and  virtually  denied  possession 
ei  certain  property.    B.  petitioned  to  dispauper  A., 


"EBTOVP^it—eontinued, 

1.  STATEMENTS  AND  PLEADINGS— eo»euitf«<^. 

Statement  in  former  BVLit—eoneinued. 
alleging  that  A.  was  possessed  of  such  propertyi 
The  Court  decided  that  A,  was  in  possession,  and  re- 
jected her  pray^  to  be  allowed  to  sue  as  a  pauper. 
Meld,  in  a  subsequent  suit  by  A/a  representative 
against  S.'t  representative  for  the  property,  that  even 
if  A,'»  allegation  found  to  be  false  could  be  treated  as 
an  estoppel,  B'»  allegation  found  to  be  true  would 
also  be  an  estoppel;  and  "estoppel  against  estoppel 
setteth  the  matter  at  large ;"  but  tha£  although  A.'e 
allegation  was  receivable  evidence  against  A.  and  her 
representative,  they  were  not  concluded  by  such  alle- 
gation and  the  dedsion  thereon.  CiTA  BAU  Nanaji 
V.  JbtakABatt        4        .        ^        .    2HadL,81 


8. 


-Admie»ion,'^A 


plaintiff's  statement  in  a  former  suit  held  not  to  bind 
him  conclusively.    It  should  be  taken  as  an  admis^ 

Sion.     JuOITTBNDtTB  ^UBWABBB  V,  DiK  DyAL  CkAT- 

TBBJBB IW.  B.,810 

BiBBBBSTTBBB  DbBBB  «.  JANXtiB  DOSS 

[IW.B.,182 

KttANTOUOKBB  DbBIA  «.  EOUODIHBB  DbBIA 

[26W«B.,89 

Plea  in  f6rnierBUit— Contrary 


defences, — Held  that  the  defendants  having,  in  a 
previous  suit,  set  up  the  defence  that  JT.  was  disquali- 
fied by  insanity,  and  taken  the  decision  of  the  Court 
on  that  ground,  were  estopped  now  from  setting  up 
the  defence  that  he  was  not  so  disquaUfied,  and  that 
he  was  entitled   to   succeed.    Bbubhookun    Lal 

AWASTBB  «.  MaHADBO  DoBBY 

[16B.Ii.B^146,note:  17W.B.,422 

The  plaintiff  sued 


5.  

the  defendant  for  rent,  basing  his  claim  upon  a  kabu- 
liat  bearing  date  6th  Srabnn  1258  B.S.  His  suit  was 
dismissed,  and  the  kabuliat  pronounced  to  be  spu- 
rious. Meld  that  he  was  not  estopped  from  after- 
wards suing  the  same  defendant  to  set  aside  a  pottah 
of  the  27th  Aughran  1244  B.S.,  under  which  the 
defendant  claimed,  the  validity  of  the  pottah  not  be* 
ing  in  issue  in  the  former  suit.  Oomakath  Bot 
Chowphbt  v.  Baohoonath  Mittbb 

[Mar8]i.,48:  W.B.,F.B.,10:  lHay,76 

JVGOUT  MlBBBB  9,  BABOO  LAL 

[6  W.  B.,  Cr.,  60 


6. 


Admiflsion  by  party  in  other 


oases. — Oeue  between  different  parties, — An  admis- 
sion made  by  a  party  in  other  cases  may  be  taken  as 
evidence  against  him,  but  cannot  operate  against  him 
as  an  estoppel  in  a  case  in  which  his  opponents  are 
persons  to  whom  the  admission  was  not  made,  and 
who  are  not  proved  to  have  ever  heard  of  it,  or  to 
have  been  misled  by  it,  or  to  have  acted  in  reliance 
upon  it.  Chuiidbbkabt  Ckuckbbbutty  «.  Pbabbb 
MohukDutt      ....    6W.  B.,209 


7. Statement  in  former  suit— 

desertion  as  to  nature  of  tenure  of  land, — Seld  that 
the  plaintiff's  assertion  m  a  former  suit  daiming  as 
''malikana'^  the  land  now  in  ^pute,  even  if  the 
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DIGEST  OF  CASES. 
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ESTOPPEL—  eofUinued. 

1.  STATEMENTS  AND  PLEADINQS-^oiilimMd. 

Statement  in  former  sait^eanHnmed^ 

identity  of  the  land  now  daimed  with  the  land  then 
in  suit  he  established  (which  had  not  been  done),  does 
not  absolutely  preclude  him  from  asserting  "mou- 
rasi "  right  to  the  same  land*  and  the  Court  from 
adjudging  his  true  right  Bjm  Sahm  Missbb  v, 
BissAJ  Singh  .        .    1  Agra«  Bev.,  18 

8.  ^— ^— — —  Denial  of  poHah, 
— ^A  ryot  is  estopped  from  pleading,  in  a  suit  for  a 
kabuliat  and  for  determination  of  the  rate  at  which 
such  kabuliat  is  to  be  delivered,  a  pottah  which  he 
denied  in  a  former  suit  for  rent.  Mahoicbd  Hossbik 
V,  Pbbboo  Mullioe    .  W.  B^  1864^  Act  X,  115 


8l  -^— — ^-^^— —  Objection  to  regn* 
lor  suit. — A.  having  obtained  an  order  for  the  rever- 
sal of  certain  execution  proceedings  instituted  hy  B. 
on  the  ground  that  they  were  barred  by  limitation, 
and  carried  on  fraudulently  without  his  knowledge, 
S,  had  that  order  set  aside  on  appeal,  on  the  ground 
that  there  was  no  execution  case  before  the  Court  in 
which  such  an  order  could  be  made.  A,  then  brought 
a  regular  suit  to  set  aside  the  execution  proceedings, 
when  JB.  objected  that  a  regular  suit  would  not  lie 
under  the  provisions  of  section  11,  Act  XXIII  of 
1861.  Held  that  S,  was  estopped  from  taldng  that 
objection  in  the  present  suit.  Hub  P&oshaud  Rot 
V.  Enayit  Hobsbin  .        .        •    2  C.  Ii.  B«,  471 


10. 


Admiesion, — £s- 


eeipt  of  money, — The  pluntiffs,  in  their  answer  to  a 
plaint  by  the  defendiuits,  admitted  that  they  had 
received  a  certain  sum  on  behalf  of  the  defendants, 
and  all^fed  that  they  had  applied  it  in  a  particuhur 
way.  The  Judge  mscredited  this  statement,  and 
made  a  decree  not  founded  upon  it.  The  plaintiffs 
thereupon  sued  for  the  sum  the  receipt  of  which  they 
had  so  admitted.  Seld  that  such  admission  was  evi- 
dence against  them.  Bhughukt  Nabain  Jha  v, 
LollJha  .    Har8lL,48:  lHay»114 

Loll  Jha  «.  BHrraxvirT  Kabain  Jha 

[1  Ind.  Jur^  O.  a»  104 


U.' 


-— — — —  Contradictory 
etatemente, — Held  that  the  former  statement  of  the 
plaintiff,  which  was  at  variance  with  the  one  now 
made,  was  not  an  estoppel,  but  the  Court  ought  to 
have  determined  which  of  the  two  statement  was 
correct.   Joy  Nabain  «.  Tobabitv  .    8  Agra,  218 


12. 


Pleading, — Ii^ 


eoneietent  cUUmt.^-Where  a  plaintiff  deliberately 
claimed  lands  as  rent-free  he  was  not  allowed,  merely 
on  the  ground  of  the  proprietor  admitting  the  lands 
to  be  leased  to  plaintiff's  vendors,  or  even  of  the 
defendant  making  a  somewhat  similar  admission,  io 
benefit  by  such  admisrions  and  vary  his  chum.  Ni- 
DHA  Chowdhbt  o.  Bunda  Lall  Taooob 

[8  W.  B.,  288 


la 


Admieeion* — Be- 


cause the  decree  in  a  former  suit  against  the  present 
plaintiff  and  the  alleged  holders  of  a  separate  half 
share  awarded  to  another  co-sharer  who  was  the 


ESTOPFETL— eoalimisd. 

1.  STATEMENTS  AND  VhmDTNOS-^tonUmied. 
Statement  in  former  Bait— conHnued, 

phuntiff  in  that  case,  owing  to  a  mistake  of  that 
plaintiff,  supported  by  the  admisrion  of  the  present 
plaintiff  less  than  he  was  legally  entitled  to,  the 
mistake  need  not  be  perpetuated,  nor  will  his  former 
admission  estop  the  plamtiff  in  a  subsequent  suit. 
Bam  Sttbohbb  SnraH  «.  Kashbb  Bot 

[8W.B.,178 
14.  — — — ^— —  Snrveif  award 
made  loiihont  anthority.— In  a  suit  far  certain  im« 
moveable  property  it  was  held  that  the  phuntiff s  were 
not  bound  by  an  ^ct  lY  award  against  a  person  in 
whose  name  the  property  had  been  purchased  by  the 
father  of  the  plaintiffs,  but  who  had  not  either  title 
or  interest  in  the  property,  and  did  not  conduct  the 
Act  rV  proceeding  with  any  authority  from  the  plain- 
tiffs.  Held,  too,  that  plaintiffs  were  not  estopped  by 
statements  made  by  them  as  parties  in  another  suit» 
which  did  not  affect  their  status,  nor  by  their  failure 
to  set  forth  their  title  in  a  former  suit  brought  against 
them  for  mesne  profits  of  the  land  in  dispute.     Mo- 

HBNDBA  NATH  MuLUCK  0.  BaKHAL  DoBS  SiBOAB 

[10  W.  B.,  844 


18. 


IS,nding  agaxnai 


etatement, — ^The  allegation  of  a  plaintiff  in  a  former 
suit,  which  was  ref en^  to  arbitration,  having  been 
overruled  by  the  arbitrators,  and  another  state  oi 
things  found  by  them  to  exist,  he  is  not  estopped  by 
his  former  allegation  from  bringing  a  further  suit 
founded  on  the  finding  of  the  arbitrators.  Bax 
Chuvdbb  Dsx  v.  KiBsur  Mohuv  Shaha 

[8W.B^88 

Plaintiffs  sued  for 


18. 

their  share  in  the  property  of  their  family.  The 
Judge  rejected  their  claim,  mainly  on  the  ground  that 
when  parties  in  a  former  suit  respecting  the  same 
property  they  had  pleaded  division,  and  the  Court 
found  that  the  family  was  undivided.  Held  that  the 
Judge  was  wrong  in  attributing  to  the  plaintiff  the 
plea  of  diviBy)n  in  the  former  suit,  and,  even  if  such 
plea  had  been  raised,  the  judgment  in  that  suit,  pro- 
nouncing the  status  of  the  family  to  be  that  of  non* 
division,  was  conclusive  on  that  subject,  and  that  it 
was  open  to  the  plaintiffs  to  sue  for  coiforoement  of 
their  rights  to  effect  a  division.  SANGOOTixir  o. 
KoLLATHooBAXBV  .  .  1  IncL  Jur.,  0. 8.,  118 
Watsoh  o.  Poehub  Dobs  Paul.  MoHnraa  Dob« 
8U  V,  PoKHUB  Dobs  Paul         .    4  W.  B^  2 

17.    ■  Disclaimer  of  de* 


fendani,'^The  plaintiff  sued  for  a  quantity  of  land 
which  was  family  property  in  the  possession  of  hia 
brother,  the  defendant.  The  defendant,  in  a  former 
suit,  declared  that  the  land  sued  for  was  not  family 
property  but  belonged  to  his  sister,  and  in  this  suit 
he  claimed  the  property  under  her  will.  The  lower 
Court  found  that  tiie  property  was  family  property, 
but  that  the  phuntiff  was  entitied  to  a  decree  for  the 
whole  proper^  on  the  ground  that  the  dischiimer  of 
the  defendant  in  the  former  suit  amounted  to  an 
estoppel  and  forfeiture  of  his  share.  Held  that  t^ 
effect  of  the  defendant's  conduct  did  not  operate 
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SBTOFP2X*— eM^AiMd. 

1.  STATJBMBNTS  AND  PLEADIKGS-^eoii^iMieil. 

Btatement  in  former  vait—eotUimied, 

cither  as  bh  eitoppel  or  a  forfeiture  and  that  the 
l^untiif  was  only  entitled  to  a  decree  for  a  moiety  of 
the  property.  VbUiATAV  Chbttt  v,  Aitan  alia* 
TsmrDAYAxuBTr  Chbttt  •    4HadL»874 


la 


False  statement  in  plaint 


—A  phuntiif  is  not  estopped  by  an  evidently  false 
statement  in  Ms  plaint  as  to  possession,  bat  the  Court 
may  look  belund  the  statement  and  determine  npoa 
its  tnith  or  otherwise^  and  affirm  or  disaUow  it»  as 
may  seem  right  and  proper.  Choovbb  Lazl  v. 
KnuirtTTAij  .    W.R»1864;28a 


10. 


Srroneoiui  admiasion  in 


petition. — ^A  party  is  not  bound  by  an  erroneous 
admission  in  %  petition.  Ksiflio  Amx  Dossbb  «• 
PuDDO  LooHVH  MnsB        •        •    6W.  R.,288 


aa 


statement  of  diapoBseBsion 

in  petition. — Suit  tubsBquenily  brought  alleging 
poutMtum. — ^A  statement  m.  dispossession  made  in  a 
petition  preferred  under  section  2S69  of  Act  VIII  of 
1859,  by  a  person  duming  land  sold  in  execution  of 
a  decree,  and  ordered  to  be  put  in  possession  of  the 
auction-purchaser,  cannot  operate  as  an  estoppel  in  a 
suit  subsequently  brought  by  the  claimant  to  **  estab- 
lish her  right "  on  the  allegation  of  her  being  in  poe- 
aenion  of  the  land  in  question*  KHAinrM  Jav  i^. 
ButtohIiAl         •        ...        .    8W.R.,96 


SL 


Statemoit  by  stranger  to 


BQit — Tiramtftr  of  inlerut  of  judgmene-dehtor, — 
LiaHHiy. — ^Where  a  person  filed  a  petition  in  a  suit 
stating  that  aU  the  interests  of  the  judgment4ebtor 
had  been  transferred  to  him,  and  for  seyeral  years 
thereafter  opposed  all  attempts,  on  the  part  of  tiie 
decree-holder,  to  issue  execution, — Held  that  the  per- 
son who  had  so  come  forward,  and  had  so  interfered 
in  the  suit,  was  liable  as  a  defendant,  and  that  execu- 
tion could  be  issued  against  him.  A  strangar  to  a 
suit  cajinot  (even  with  the  decree-holder's  consent) 
so  deal  with  a  judgment-debtor  as  to  acquire  an  in- 
terest in  the  suit  which  will  enable  him  to  oppose 
and  prevent  the  -execution  of  the  decree,  without 
rendering  hhnself  liable  to  be  put  upon  the  reoord  as 
a  ju4gment-debtor.  JaAUJl  Poobohit  Lall  «.  Sabbb- 
Mum 7W.  B.,868 

9S. Contradiotory  statements.-- 

Admution.—hk  proceedings  under  Act  XXVII  of 
1860,  the  plaintiff,  a  widow^  called  herself  the  guar* 
dba  and  trustee  of  her  minor  adopted  son,  but  the 
certificate  was  granted  to  the  defendant,  who  claimed 
under  the  husband's  wiU.  The  plaintUf  afterwards 
sued  as  her  husband's  widow,  without  an  adopted  son, 
to  can  in  question  the  will  set  up  by  the  ddFendant, 
the  so-called  adopted  son  supporting  her  action.  Held 
that  the  plaintiff's  former  statement  in  the  Act 
XXVII  case  was  no  bar  to  her  present  action.  Soobj 
Movi  DossBB  V.  SuBOOP  Chuitdbb  Shah 

[W.  B.,  1864^  198 


2B,  — — — ^  Admieeion  of  father  as  to  ancestral 
property, — Sow  far  binding  on  sons, — In  the  case  of 
aneestral  property  the  admission  of  a  father  may  be 


ESTOPFEIr-HToaiuMMi. 

L  STATEMENTS  AND  PLEADINGS-HNNU^Miecl. 

Contradictory  statements--eofi^fi«siI. 

used  as  evidence  agunst  his  sons,  but  is  not  conclu- 
sive and  does  not  stop  the  sons  from  contending  that 
such  admission  was  ooUusive  or  erroneous.  Nowbut 
Bak  «.  Dubbabbb  SnraH  .  8  Agra,  146 


24. 


Flea  in  former  si]lt--i>0fliuil 


of  will—Meld,  the  plaintiffs  were  not  estopped  in  a 
suit  under  a  will  for  a  legacy,  by  the  denial  ^tiie  will 
hjf  the  persons  through  whom  they  claimed.  Naka 
Nabaik  Bao  «.  Bama  Nnim  .        .    8  Agra,  171 

86.  • ZSmmeons  yfliMm.—ShAseqneni 

contradiotory  evidence. — In  a  suit  for  land  the 
defendant  pleaded  that  the  land  was  his  ancestral 
estate.  He  subsequently  tendered  evidence,  then  first 
obtained,  to  show  that  the  land  had  in  1814  been 
mortgaged  to,  and  in  1881  bought  by,  his  father.  Held 
that  the  evidence  was  receivable,  notwithstanding  the 
erroneous  plea.  BAVGABYAXiATYAireABv.KBiBTNA 
Attavoab lHadL,78 


aa 


•  Admission  by  reversioner. 

Snit  by  party  to  prevent  sale  of  property  in  which 
he  has  an  interest.— Held  that  a  par^  was  not  estopped 
from  bringing  a  suit  to  bar  sale  of  a  property  in  which 
he  had  a  reversionary  right  by  the  ftMst  that  he  had  ad- 
mitted on  previous  occasions  that  he  had  no  present 
right  in  the  property.  Sunj  Babbb  «.  Patao  Patuk 
[1  ir.  W^  Part  n,  p.  6:  Ed.  1878;  66 

-  Admission  of  predecessor  in 


title.-— Jfl»/«r0*<  in  property, — Z>ser««.— When  the 
admission  of  his  predecessor  in  title  is  set  up  against 
a  party,  it  is  open  to  him  to  show  that  the  persan 
whose  admission  is  alleged  to  bind  him  had  at  the  time 
no  interest  in  the  property  (Evidence  Act,  section  18), 
notwithstanding  a  decree  under  which  the  property 
was  sold  as  the  property  of  the  admitting  person  and 
another  co-debtor.  Bbfdt  Bbsabbb  Siboab  v,  Nnr 
xoHi  SiifGH  Dbo  •    S6W.B.»126 


sa 


•  Admission  of  having  trans- 


ferred right&r— JVi»2iire  of  transferee  to  prove  it.— 
A.  sold  his  right  and  interest  under  a  decree  to  B» 
Subsequently  AJs  right  and  title  were  sold  in  satisfac- 
tion of  a  deoee  against  him  and  purchased  by  C.  B. 
sued  C,  but  failed  te  establish  his  titie,  or  right  to 
set  aside  the  sale  to  C.  A.  appeared  in  that  suit  and 
admitted  having  parted  with  his  righto  to  B.  Held 
that  he  could  not  be  now  aUowed  to  resume  them, 
mer^  because  B.  had  failed  to  prove  his  titie  against 
C.  HxJBO  Fbbshad  Bot  Chowdhby  v.  Bam  Chfit- 
DBB  Baboo 7W.  B.,860 

29.  — -»—  Admission  in  former  suit— 


Bffsot  between  different  parties. — To  a  suit  brought 
by  certain  mortgagees  against  the  inamdars  to  en- 
force mortgage  rights  existing  since  1842,  the  defence 
was  made  that  possession  taken  of  the  inam  lands  by 
the  Collector  in  1846  had  determined  the  original  inam 
righto  therein,  as  well  as  the  Uen  of  the  mortgagees. 
The  present  zemindar,  son  and  suooessor  of  the 
grantor  of  1868,  now  sued  dmming  that  he  had  deter- 
mined the  tenancy  by  a  notice  to  quit.    Held  that  the 
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DIOEST  OF  CASES. 


(  leso  ) 


IBBTOWBL— continued. 

1.  STATEMENTS  AND  PLEADINGS— cDH^'MiMi. 

Admiflsion  in  former  Bvdt-'eoniinmed, 

abore  did  not  operate  as  any  estoppel  as  between 
the  plaintiff  and  the  inamdarsy  the  zemindar  not 
having;  been  a  party  to  the  snit,  but  was  only  an  ad- 
mission^ and  not  condnsive.    Mahabaja  of  Viziana- 

GXAM  «.  SUSTANA&ATAHA  .  I.  la.  B.,  9  Mad^  807 


80. 


Difference  between  oonten« 


Hon  in  Original  Court  and  Appeal  Cotirt— 
Quare, — ^Whether  the  plaintiff,  having  successfully 
contended  before  the  Assistant  Judge  uiat  his  pkiint 
was  for  a  declaration  of  right  merely  without  conse- 
quential relief,  and  therefore  properly  stamped,  could 
be  permitted  to  say  in  appeal  that  the  house  was  the 
subject-matter  of  the  suit  within  the  meaning  of  sec- 
tion 16  of  the  Bombay  Courts  Act,  XlV  of  1869. 
MoTXCHAiTD  Jaichakd  0.  Dadabhai  Psstakji 

[U  Bonk,  186 


8L- 


BlTerse  contentions  in  plead- 
ing.— Account, — lAmiiatUm, — ^A  defendant  having 
by  lus  written  statement  pleaded  that  if  a  general 
partnership  account  were  taken  he  would  be  found 
not  to  be  indebted  to  the  plaintiff  in  respect  of  con- 
tribution claimed,  cannot  also  plead  the  Limitation 
Act  as  a  bar  to  the  taking  of  such  account.  Datax 
Jairaj  «.  Kkatay  Ladha  •    12  Bom.,  87 


88. 


It  is  not  open  to 


a  defendant  to  change  the  whole  nature  of  his  de- 
fence at  the  last  moment*  and  to  set  up  in  a  Court 
of  appeal  a  plea  which  he  has  directly  and  fraudulent* 
ly  repudiated  in  the  Court  below.  In  an  ejectment 
suit*  the  defendants,  from  whom  the  plaintiff  alleged 
that  he  had  purchased  the  land  from  which  he  sought 
to  eject  them,  and  who  had  before  suit  by  parol  dis- 
claimed the  pbiintiff's  title«  set  up  in  their  written 
statement  an  adverse  title  in  themselves.  The  lower 
Court  found  the  plaintiff's  allegation  to  be  true. 
Meld  that  the  defendants  were  estopped  from  con- 
tending on  appeal  that  they  were  occupancy  ryots, 
and  therefore  not  liable  to  be  ^ected;  and  that  by 
their  own  conduct  they  had  forfeited  the  rights  which 
theydaimed.  SutYAbsaxa  DAflsu  «.  Kkibhha 
Chuhdbb  Chattibju         .  L  Ii.  B^  6  Gale.,  66 

[8ai<.B.,876 


8a- 


-  False  admission  of  ancestor. 


•—A  false  admission  made  by  a  serishtadar  to  avoid 
losing  his  appointment*  does  not  estop  his  heirs  from 
afterwards  setting  up  the  truth.    Mahoxbd  Watbz 

«.  SVOBBBOOHIBBA  .  .     6  W.  B^  88 


84. 


Fraudulent  statemenl— ^i^ 


flHMtofi.— When,  in  answer  to  a  suit^  two  parties  eom- 
bine  to  make  a  statement  to  defeat  a  third  party,  it  is 
competent  to  either  of  those  parties,  when  they  are 
opposed  to  each  other  in  a  suil^  to  say  that  the  oom- 
hined  statement  was  fslse,  and  intended  as  a  fraud 
against  the  third  party.  The  admission  in  the  former 
suit  is  not  to  be  regarded  as  an  estoppel  agunsi 
either  of  the  two  parties  in  a  subsequent  snit»  hut  the 
Court  is  competent  to  enquire  into  the  character  of 
the  transadaon  and  to  declare  it  void,  if  it  la  satisfied 


ESTOFPSIr-ffoa^tatfMl. 

1.  STATEliENTS  AND  PLEADINCFS-H^onttMsir. 

Frandixlent  statement— «o«#tMMtf. 

that  the  transaction  is  not  a  honA  fide  one.     Rax 
Sabuit  SnroH  o.  Psav  Piabbs       •    1 W.  B.,  169 

Affirmed  by  F.  C.  in  RAiiC  SuBinr  Scra  «.  Pbah 

Pbabbb 
[16  W.  B.,  P.  G.»  14 :  18  lCoore>s  I.  A^  661 


86. 


Statement  in  former  suit 


to  defeat  claim.— ^0»am»  trantaeiion  to  defeat 
erediiare. — Proof  of  true  nature  of  trrnnemcHon, — 
Where  the  lower  Appellate  Coart  did  not  allow  a 
defendant  in  the  present  suit  to  deny  the  truth  of 
admissions  made  by  her  in  a  former  case,  or  to  adduce 
evidence  of  her  own  falsehood  and  deceit,  it  was 
deemed  to  have  acted  in  opposition  to  ihe  ruMng  of 
the  Privy  Council  in  a  ease  in  which  a  statement 
previously  put  forward  in  a  Court  of  Justice  with  a 
view  to  de&at  the  claim  of  the  pkiintiff  was  held  to 
be  no  estoppel  to  the  party's  showing  the  real  truth 
of  the  transaction.  Even  where  the  object  of  a  be- 
nami  tiansaction  is  to  obtain  a  shield  against  a  cre- 
ditor, the  parties  are  not  precluded  from  showing 
that  it  was  not  intended  Uiat  the  property  should 
pass  by  the  instrument  creating  like  benami,  andt 
that  in  truth  it  still  remained  with  tiie  person  who 
professed  to  part  with  it  Dbka  CHOWl>HBAnr  v. 
BncoLA  SooiTDirBBB  Dbbia        .    81 W.  B^  4S^ 

GOPBSNATH  NAIX  «.  JODOO  OhOSB- 

[88W.B^48 

See  Ram  Subxtk  SnrGH  v.  Pbav  Pbabbb 
[16  W.  B^  F.  Ct  14: 18  Moore's  L  A^  6a[ 

Udbt  Effwab  «.  Ladti 

[6  B.  Ii.  B.,  888 :  16  W.  B.,  F.  C,  16 
18  Moore's  I.  A,  68a 

BTKVVT  NiOH  BmS  ««  OOBOOLLAH  SiKDAX 

[MW.B.,8ei 

ASHBUV  SiBBAB  O.  BHITBO  SOORDITKBB 

[86  W.  B.,  40 

See  Musuir  Mitiuok  «.  Bakjak  Sibbax 

[8C.I<..B.,64 
and  cases  there  cited. 


88.. 


-  ZIntry  in  settlement  papers. 


'Pereone  not  partiee  to  odminietraHon  paper. — 
Seld  that  a  cultivator  is  not  bound  by  a  condition 
entered  in  the  village  administration  paper,  to  whidi 
he  was  no  party^    Mbhub  Au  «.  Euhuxbb 

[1  Agra,  Bev^  IS 
CHumnrB  SnroH  «.  Nibto  8  Agra,  11 

QiBDHABBB  LaLL  9.  OOKEAO  SlKOH 

[8  Agra,  840 


87. 


Betom  of  inoome  tax.— J«« 


eOMS  Tax  Act,  XXXU  of  I860,  ».  97,  rule  4.— 
PerpeimiUf  of  tenure. — ^Under  rule  4,  section  97  of 
the  Income  'Das  Act  (XXXII  of  1860),  a  retom 
made  to  the  Income  Tax  Officer  is  not  conclusive 
evidence  against  the  party  making  it  upon  the  point 
of  perpetuity  of  tenure.  Jowahib  Laij^  «.  Poo- 
XUBUM  SnroB   .  .    6  W.  B^  868 
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1.  STATEMENTS  AND  PLSADINQS— Mm<iiNUMi. 


aa- 


Petitioxi  aubmitting  aoootmt 

of  inoome.— ^c^  2X(2f  1869,  «.  19.—FaUe  staU- 
9t§tU  of  imeome. — ^A  petition  sabmittiiig  the  iclie- 
dnle  of  hifl  mo(xme»  filed  by  a  petitioner  in  ihe  In* 
come  Tax  Office^  is  admiuiUe  m  evidence  against 
the  penon  submitting  and  subscribing  it ;  but  it  is  not 
conefaiaiTe»  and  a  false  statement  made  in  it»  though 
it  may  render  the  petitioner  amenable  to  a  prose- 
cution under  Aot  IX  of  1809,  section  19,  does  not 
estop  the  person  Terifying  the  petition  from  proving 
that  he  made  the  statement  to  evade  the  income  tax, 
and  that    the  fact  was  otherwise  than  as  stated. 

G&UDHABU  SlKOH  «.  FoOUHUBBB  EOOBB 

[S4:  W.  B^  178 

2.  LANDLOBD  AND  TENANT,  DENIAL  OF 
TITLE. 


88. 


-  Parol  evidenoe  to  proT«  dif- 


ieirent  title  from  that  in  iMme.— Suit  for  rent, 
— A.  executed  a  kabnliat  for  a  term  of  years  to  ^.  as 
lemindar.  S,  gave  a  putni  of  the  lemindari  to  C,  C. 
instituted  a  suit  for  arrears  of  rent  under  the  lease 
for  a  term  of  years  against  A,,  the  lessee.  A.,  in 
defence,  admitted  the  execution  of  the  lease  to  B,, 
but  denied  that  B,  was  his  real  lessor  and  beneficial- 
ly entitled  to  the  rent,  alleging  that  B,  was  only  a 
benaraidar  for  a  third  party.  Held  that  in  India 
the  lg"gl"^  doctrine  of  estoppel  did  not  apply,  and 
that  A.  was  competent  in  a  suit  for  rent  to  deny  his 
lessor's  title  as  stated  in  the  lease,  and  by  parol  evi- 
dence to  prove  a  different  title  to  that  recited  in  the 
leaae.  Doh2BLLb  o.  Kadbbvath  Chuckbbbuttt 
[7B  I..B^7aO:16W.B^186 
But  see  Jaivabayab  Bosb  v.  KADTncBim 
Dabi      ....    7  B.  Ii.  B^  7d8k  note 


40.- 


-  Evldenoe  Act,  a.  US.— Land- 


lord amd  ienamt. — Section  116  of  the  Evidence  Act 
does  not  debar  one  who  has  once  been  a  tenant  from 
contending  that  the  titie  of  his  landlord  has  been  lost 
or  that  Ins  tenancy  has  determined.  It  precludes 
him  only  during  the  continuance  of  the  tenancy  from 
contending  that  his  landlord  had  no  title  at  the 
commencement  of  the  tenancy.  Amxf  v.  Baxa- 
KBiBHBA  Savxbi    .        .    L  jU  B^  2  Mad.,  898 


41. 


Denial  by  tenant  of  hia 


landlord's  title.— J^sc^iMa^,  8witfor.-^lsi  a  suit 
to  ^ect  a  tenant  holding  over  after  the  expiration  of 
his  lease,  it  is  not  competent  to  the  tenant  to  set  up 
that  his  landlord,  the  plaintiff,  holds  under  an  invalid 
lakhiraj  tenure,  and  that  the  zemindar  and  not  the 
pUuntilf  is  entitled  to  the  land.    Mohbbh  Chundbb 

BI8WA8  e.  GOOBOOPBBSAD  BO0B 

[Marsh.,  877 : 2  Hay,  478 


42. 


BeiffuUtr  suit  hy 


iemami, — If  the  existence  of  a  tenancy  be  established 
by  the  fact  of  the  tenant's  payment  of  rent  to  his 
luidlord  or  otherwise,  the  tenant  cannot  ordinarily 
dispute  the  title  of  Ids  landlord  in  a  suit  brought 
against  him  for  recovery  of  possession.  He  must 
first  give  up  possession,  and  then,  if  he  has  any  titie 
o/HMMtf,  that  titie  may  be  tried  in  a  suit  of  ejectment 


ESTOPFSTL— eofi^MMMil. 

2.  LANDLOBD  AND  TENANT,  DENUL  OV 
TITLE— con/tiHiedf. 

Denial  by  tenant  of  his  landlord's  title 

— oonUinued. 

against  the  Undlord.    Vabvdbt  Daji  e.  Babaji 
Babv        .        .        .        .    8  Bom.,  A.  C 176 


4a. Denial  of  title  as  holding 

under  nnregtstered  doonment.— ^(imt«no«  of 

landlord'*  right, — ^Where  a  tenant  has  repeatedly 
acknowledged  that  a  person  in  possession  of  the  pro- 
prietary right  was  entitled  to  receive  rent,  and  has  in 
fact  attorned  to  him,  he  cannot  afterwards  be  allow-  - 
ed  to  question  the  validity  of  the  title  of  such  person 
on  the  ground  that  the  instrument  by  virtue  of 
which  possession  of  the  proprietary  right  had  been 
obtained  was  unregistered.    Shuks  Ahmud  «.  Ooo- 

LAK  MOHBB-OOD-DBBV  •     8  K.  W.,  158 


44. Denial  by  tenant  of  land- 
lord's title.— ^vtcIeMce  Act  (/  of  1872),  #.  116,— 
Derivative  title.— A,,  a  ryot,  bejikg  in  possession  of  a 
certain  holding,  executed  a  kabnUat  regarding  this 
holding  in  favour  of  B,  (who  emimed  the  land,  in 
which  the  holding  was  included,  under  a  derivative 
titie  from  the  last  owner),  and  paid  rent  to  B.  there- 
under. Eeld  that  A,  was  not  estopped  by  section 
116  of  the  Evidence  Act  from  disputing  B,*e  title. 
The  words  "at  the  beginning  of  the  tenancy '^  in 
section  116  of  Act  I  of  1872  only  appW  to  cases  in 
which  tenants  are  put  into  possession  of  the  tenancy 
by  the  person  to  whom  they  have  attorned,  and  not 
to  cases  in  which  the  tenants  have  previously  been  in 
possession.    Lal  Mahombd  e.  Kallanus 

[I.I<.B^U0ala,618 


48. 


Denial  of  right  of  fishery 


in  river. — Lioeneee  on  payment  of  rent  ofjukery 
in  navigable  river,— Suit  for  ejectment, — In  an  eject- 
ment suit  in  respect  of  a  julkur  in  a  navigable  river, 
the  defendant^  if  he  has  paid  rent  to  the  pTfr'ntiff  or 
his  predecessors,  is  precluded  from  raising  a  defence 
that  the  plaintiff  cannot  have  an  exclusive  right  of 
fishery  in  a  navigable  river.  QouB  Habi  ICal  v. 
AMiBXTinrBSSA  Khatooh      •        •    llO.Ii.  B^9 


46. Denial  of  title  of  person 

supposed  to  be  landlord.— PmM*^  of  rent,-^ 
IHile,— -In  a  suit  for  rent  by  a  putmdar,  who  cUdmed 
under  a  lease  granted  him  %  a  Hindu  widow,  whose 
husband  had  left  a  will  giving  her  no  power  to  alien- 
ate,—JfeU  that,  although  it  was  shown  that  the  widow 
had  been  in  receipt  of  rents,  the  suit  was  rightiy  dis- 
missed. One  who  pays  rent  to  another,  believing 
him  to  be  the  landlord's  representative,  is  not  estop- 
ped from  afterwards  showing  the  want  of  title  in 
that  other:  so  here  the  defendant  was  not  estopped 
from  showing  that,  under  the  deceased  husband's 
will,  the  plaintiff  had  no  titie.  Basbb  Mashub 
GHOflB  V,  Thakoobdab  Mukdui^ 
[B.  L.  B.,  Bnp.  VoL,  688: 6  W.  B^  Aot  3^  71 

TlIiLBSSirBBB  KoBB  V,  A8XBDH  KOOBB 

[a4W.B.,101 
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SSTOPPEL— coiiMfMMd* 
2.  LANDLORD  AND  TENANT,   DENIAL  OF 


TTTltE—eontinmed, 


47, 


Application  for  tenure  to 


Collector  under  wrong  impreesion.— Xtoftt- 
lU$f  far  rent. — ^Where  application  is  made  to  a  Col- 
lector for  a  tennre  liable  to  pay  reyenne  on  account  of 
an  estate  which  applicant  has  carved  out  of  unoccupied 
waste,  and  it  is  found  that  Goyemment  is  not  in  a 
position  to  create  such  a  tenure,  the  applicant  is  not 
bound  by  his  offer  made  under  an  erroneous  impress 
sion,  nor  is  he  estopped  thereby  from  pleading  as 
against  the  landlord  that  he  is  not  liable  to  pay  any 
rent.    Bbuonath  Chowdbt  v,  Lall  Mbah  Mim- 

VBBFOOBBB  ....     14  W.  B^  881 


48. 


Denial  in  former  rait  of  re- 


lationship of  landlord  and  tenant.— <SictY  far 
possestion, — ^A  rent  suit  haying  been  dismissed  upon 
defendant  denying  that  he  was  a  tenant  of  the  plain- 
tiff, the  latter  sued  the  former  for  khas  possession. 
Seld  that,  after  his  former  denial,  defendant  could 
not  now  claim  a  settlement  and  refuse  the  khas 
possession  sought.    Sonaoo£LAH  «.  Ixamooddbbv 

[24W.B^278 

Dabbb  Mibsbb  vMjjvaTm  Mbah 

[2ai<.B^aa8 


40. 


Payment  of  rent.  Suit  to 


contest  title  after.— Payment  under  erroneout 
<mpresnon,'—The  plaintiffs  were  the  registered  hold- 
ers of  the  yillage  of  Mahkoli,  in  the  Ahmedabad 
CoUectorate,  for  which  they  obtained  a  sanad  in  1864, 
under  Bombay  Act  VII  of  1868.  The  defendanto 
were  the  descendants  of  the  original  owners  of  the 
yillage,  who,  about  1768,  finding  themselyes  unable, 
to  meet  the  expenses  attaching  to  the  yiUage,  gaye  up 
their  title  to  it  to  the  ancestors  of  the  plaintiffs,  on 
condition  of  retaining  a  third  of  the  lands  rent  free 
as  their  vania  or  slnure,  subject  to  no  other  condition 
but  a  house  tax.  Held  thtSb  the  drcmnstances  did 
not  constitute  the  rdationship  of  landlord  and  tenant 
between  the  parties.  The  fact  that  the  defendant 
had  for  some  years  paid  to  the  plaintiffs  part  of  the 
amount  of  quit-rent  leyied  from  the  plaintiffs  by  Goy- 
emment,  did  not  estop  the  defendants,  when  better 
informed  of  their  rights,  from  contesting  the  title  of 
the  plaintiffs  to  any  further  payments.  Jbsiivgbhai 
V.  Hataji  .  I.  Ii.  B^  4  BosL,  79 


60. 


Aeoeptanoe  of  lease  under 


ooereion* — Pajfrnent  of  reni. — A  person  accepting 
a  lease  under  coercion  is  not  bound  by  such  accept- 
ance, nor  do  paymento  of  tent  by  him  to  the  person 
granting  the  lease  estop  him  from  questioning  the 
titie  of  the  payee,  unless  the  payee  let  him  into  posses- 
sion. Eyen  th^  tiie  effect  of  the  payment  as  an  estop- 
pel would  be  confined  to  the  title  of  the  payee  at  the 
time  possession  was  giyen.  CoIiLbgtob  ov  Allaha- 
bad V.  SuBAj  Bakbh    .        .        .  6  N.  W.,  888 
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■  Deed,  Constmotion  of.— Those 


who  rely  upon  a  document  as  an  estoppel  must  clearly 
establish  its  meaning;  if  there  is  any  ambiguity,  the 


ESTOPPEL— coa^nvAl. 
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Deed,  Conatmetion  of-'^omiinmed. 
construction  may  be  aided  by  looking  at  the  surround^ 
ing  drcnmstances.  Mbwa  Kuwab  v.  Hulas  Kvwab 
[18B.Ii.B^812:li.B^LA^157 


6a 


Statement  in  bonuL— J^'» 


denee  of  amowU  of  eontideraUon  actually  r$eeU>ed, 
— Where  a  suit  was  brought  upon  two  ni^ye  bonds 
executed  by  the  defendant  for  the  principal  and  in- 
terest reseryed,  and  the  bonds  contused  a  statement 
that  the  principal  had  been  borrowed  and  reosiyed  in 
cash,— Ak{  that  it  was  open  to  the  defendant  to  show 
by  eyideuce  that  only  a  portion  of  the  principal  sum 
had  been  reoeiyed  by  him.  The  strict  technical 
doctrine  of  Eilglish  law*  as  to  estoppels  in  ther  case  of 
deeds  under  seal  does  not  apply  to  the  writtos  instru^ 
ments  ordinarily  in  use  amongst  the  natiyes  of  India. 

GAtrBETALLABA    BAMCHAKDBA  BOKATA   NaTIK    V. 

VisafpaChmti    .  ,  SHad.Beti^l74 

58.  ■  Stipulation  in  bond.— iVoof 

of  paym€nt4 — OttitHon  to  endorse  payment. — ^A  sti- 
pulation in  a  bond  that  all  payments  should  be  en- 
dorsed on  the  back  thereof,  and  that  all  other  pleas  of 
repayment  would  be  futile,  does  Hot  estop  the  d^end-^ 
ant  from  preying  by  other  means  that  the  debt,  or 
part  of  it,  has  been  satisfied.  £albb  Dosb  Mittba 
«.  TAaAOHAKB  Bor  •        .  SVt,U^  818 

See  Qnjmhvm  SnraH  v.  LAXoibo  Kooitwub 

[8W.il,  Mis.,  88 

NABATAIT  UVDZB  PATIL  0.  MOTILAIi  Ramdab 

[XI«.B.,lBom.,4& 
64. 


Agreement  of  parties.— Jfr«- 
ffular  proeedmref  Agreement  to  be  bound  by, — Where 
a  Court  has  a  general  jurisdiction  oyer  the  subject- 
matter  of  a  cli^,  parties  may  be  held  to  an  agree- 
ment that  the  questions  between  them  should  be" 
heard  and  determined  by  proceedings  contrary  to  the 
ordinaiy  enrsue  ewruB.    Sadasiya  PiiiAi  «.  Raxa- 

IJirOAPlLLAI 

[16  B.I..  R.,  868:  24  W.  B.,  198 
IftIL,2LA.,219 

Shbo  Golah  Laxl  «.  Bbni  Pbosad 

[I.1..B.,6  Cal<iw27:4G.I^B.,29 

'  Agreement  to  abide 


66. 

by  punehayet — Prooeedinffe  to  thaw  deeirion  of 
punehayet  ineg^nitable, — ^An  agreement  between  the 
parties  to  abide  bv  the  determination  of  a  punchayet 
fixing  the  line  of  boundary,  and  the  detormiBation  of 
the  punehayet,  were  held  to  be  not  oondusiye  eyidencer 
so  as  to  bar  either  party  from  showing  the  determina-' 
tion  of  the  punchayet  to  be  inequitable.  Moxvddims 

OF   MOVZA  EUKKUVWADET  IN  PbBGUVNAH  JaMIJ.' 

cirKDi  V,  Thb  Ekaicdab  BBAKHnrs   ov  Mouza 

SOOBPAL 

[7  W.  B.,P.  G^  8: 8Moore'8  Ir  A.,  88» 


68. 


Eflfeot  of  Talid  award  on  i 


ferenoe  to  arbitration.— D^encs  <fenbmiMien 
to  arkitration  and\  award  upon  the  matter  in  euit 
before  ewit  bromght^'-'AR  award  upon  a  question  ve<» 
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of  vaJid  award  on  referenoe  to 
arbitration— 47o«<tiitMti. 

f erred  to  arbitraton  on  whofo  parfc  no  nuBoonduct  or 
mistake  appears,  oondndeB  tke  parties  who  have  sub- 
mitted to  the  reference  from  afterwards  contesting 
in  a  suit  the  question  so  referred  and  disposed  of  by 
the  award.  Two  widows  of  a  deceased  Hindu  referred 
generally  to  arbitiators  the  question  of  thmr  rights, 
xespectiTely,  in  the  estate  of  their  deceased  husband* 
inrlnding  the  matter  whether  there  was,  or  was  not, 
any  cause  disentitling  the  widow  who  afterwards 
brought  this  suit  for  her  share  in  the  estete  against 
the  other  who  had  obtained  possession  of  the  whole. 
The  arbitrators  declared  her  to  be  disentitled  to  suc- 
ceed to  any  portion  of  the  estate,  and  awarded  her 
maintenaace  only.  Reld  that,  in  the  absence  of 
mistake  or  misconduct  on  the  part  of  the  arbitrators, 
the  award  was  binding  on  the  parties.    Bhaooti  v, 

CAANDAir 

|XI<.B^  UCalc,  886: 1..  B^  12L  A^  67 


57. 


Contraei. — 0Ofi- 


aimetum  of  a^eemeni  to  r€f<ir,-^Sreaeh  of  contract. 
— ^The  plaintiffs,  on  the  4th  August  1881,  entered  into 
a  oontiact  wii^  the  defendant  for  the  sale  to  the  latter 
of  a  quantity  of  goods  of  a  certain  description  "  to  be 
delivered  up  to  the  Slst  December  1881."  The  plain- 
tiits  stipulated  that  they  would  make  no  sales  of 
goods  &t  the  same  description  to  others  before  Ist 
December  1881 ;  and  the  contract  contained  an  arbi- 
tration-clanse  to  the  effect  that  "  if  the  buyers  object 
to  accept  an  or  any  of  the  goods  offered  to  them  by 
the  sellers  in  fulfilment  of  the  contract  on  the  ground 
of  any  variance,  difference  from  the  sample  or  muster, 
inf  erioQty  in  weight  or  qnalitv  or  colour,  or  damage  or 
defect,  or  any  other  ground  whatsoever,"  such  ob- 
jections should,  in  case  of  disagreement,  be  referred 
to  two  arbitrators,  one  tobe  named  by  the  sellers,  and 
the  other  by  the  buyers.^  Such  arbitrators  to  decide 
"  whether  we  buy  err  objections  were  valid,  and  if  so^ 
what  allowance  on  the  whole  contract  price  will  be  a 
reasonaUy  ad^uato  compensation  to  the  buyers  for 
such  variance,  difference,  inferiority,  damage,  or  de- 
fect, if  any,  and  such  decision  shall  be  final  and  bind- 
ing on  botii  parties/'  If  either  buyers  or  sellers 
failed  "to  name  an  arbitrator  within  two  days  after 
beiog  requested  by  the  other  to  do  so,  the  decision  of 
the  arbitrators  named  by  the  buyers  or  sellers,  as  the 
case  may  be,  shall  be  final  and  binding  on  both 
parties."  The  goods  arrived  in  Galcutta  between  the 
4th  and  24th  November  1881.  On  the  16th  August 
the  plaintiffs  entered  into  other  contracto  with  other 
buyers  for  the  sale  of  the  same  description  of  goods 
at  a  lower  price  than  that  at  which  they  had  sold  to 
the  defendant;  these  contracte  were  on  the  terms 
that  tiie  goods  were  not  to  arrive  in  Oalcutte  until 
after  the  Slst  December  1881.  The  defendant  refused 
to  accept  the  goods,  on  the  ground  that  the  plaintiffs 
had  committed  a  breach  of  the  contract  by  entering 
into  other  agreemente  for  sale  of  the  same  description 
of  goods  before  the  1st  December,  and  refused  to  pay 
the  difference  between  the  contract  price  and  the 
market  value  which  the  pkuntifis  demanded  from 
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Bflbot  of  valid  award  on  referenoe  to 

axhitratHon—coiUinued, 

him.  The  plidntiffs  thereupon  appointed  an  arbitra- 
tor, who  (the  defendant  declining  to  appoint  an  arbi- 
trator) proceeded  to  act  in  the  mattw,  and,  finding 
that  the  plaintiffs  had  not  committed  a  breach  of  the 
contract,  made  an  award  in  their  favour  for  B850,  the 
differenoe  in  price  of  the  goods  at  the  contract 
and  market  values.  The  plaintLflfs  sued  to  recover 
the  amount  due  to  them  under  the  award,  or  in  the 
alternative  for  fi850  as  damages  for  non-acceptance 
of  the  goods.  Seld  that  the  dSendant  was  not  estop- 
ped by  the  award  from  setting  up  the  breach  of  the 
stipulation  not  to  sell  other  goMls  of  the  same  descrip- 
tion before  the  1st  December  1881  as  a  defence  to 
the  suit.  Per  Gabth,  C,  J.— The  question  whether 
the  plaintiffs,  by  making  the  other  contract,  had 
committed  a  breach  of  the  stipulation,  was  not  proper- 
ly a  subject  of  reference  to.  the  arbitrator  under  the 
arbitration  clause.  The  general  words  in  that  dause, 
"or  any  other  grounds  whatsoever,"  mean  any  other 
grounds  of  a  like  character,  and  do  not  include  a  pure 
question  of  law.    Cablislbs,  Nbfhewb  &  Co.  v. 

RiOKSAVXH  BuCKTBASXAUi 

[L  L.  B.,  8  Oala,  809 

1S8i  — — —  Agreement  not  to  ezeoate 
under  terms.— Ordsr  in  conformit$f  with  agree- 
ment,— Where  the  parties  to  a  suit  have  by  natural 
agreement  made  certun  terms  and  informed  the 
Court  of  them,  and  the  Court  has  sanctioned  the  ar- 
rangement and  made  an  order  in  conformity  with  it, 
and  the  agreement  has  been  acted  upon,  neitiier  party 
is  at  libe]^  to  resUe  from  it.  The  question  whether 
such  an  agreement  does  or  does  not  violate  the  rule 
that  a  Court  cannot  add  to  its  decree,  becomes  under 
the  circumstances  one  which  the  Court  will  not  enter 
into;  the  party  who  seeks  to  raise  such  question 
being  estopped  by  his  own  conduct,  and  the  action  of 
the  Court  token  thereunder.    Shbo  Qolax  La£L  «• 

BlNlPaOSAD 

[L  Lb  B^  5  Gale^  27:  4  C.  I«.  B^  S9 

50.  Benaml  leases.— Xeots  in 

name  of  wife. — Showing  true  natnre  of  transaction, 
^-Seldj  that  it  would  be  very  inequitable  that  there 
should  be  anvthing  in  this  country  of  the  nature  of 
the  old  Engush  doctrine  of  estoppel  by  deed.  A 
party  giving  a  kabuliat  nominallv  in  favour  of  A,  is 
not  estopped  from  pleading  that  he  did  not  contract 
with  A,  at  all,  and  that  he  did  not  obtain  the  leased 
premises  from  her,  but  that  she  knew  nothing  of  the 
transaction,  her  name  being  used  merely  as  a  matter 
of  convenience  between  the  lessee  and  her  husband. 
Kbdabnath  Chfokbbbutty  o.  DoH£BLLB 

[80  W.  B.,  868 

60. Admission  of  Talidity    of 

deed. — ^An  admission  by  an  adoptive  mother,  in  a 
suit  brought  by  her  mother-in-law  to  set  aside  the 
adoption,  that  an  alleged  unomuttee-puttnr  under 
which  her  mother-in-law  had  previously  professed  to 
adopt  a  son  to  her  deceased  husband  was  valid,  would 
not  estop  her  adoptive  son  from  denying  the  vdldity 
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of  that  iii8tniment»  in  a  salt  subeeqaently  brought  by 
him  for  the  assertion  of  hiB  rights  nnder  the  adop- 
tion. AjrvuNDicoTB  Chowdhbaiv  9,  Shbsb  Chitv- 
dbbRot         ....       Mar0h.»466 


61. 


AdmiBsion  of  exeoation  of 


deed.— GtMitef^  at  to  validity. — ^The  mere  fact  of 
a  person  having  in  a  previous  suit  admitted  the 
execution  of  a  deed,  did  not  preclude  her  from  con- 
testing its  validity  and  maintaining  that  it  was  a 
colourable  and  not  a  real  conveyance.  Ubhbufoo- 
VBS8A  Bbgum  o.  Gbidkaxbb  Lall 

[19  W.  B.,118 


02.. 


Agreement  not  to  execute 

deoree. — Wrongful  execution  in  breach  of  agree- 
ment.— Deed  of  conditional  sale. — Defeating  eUuma 
of  third  pertons. — Maxim,  **  In  pari  delicto  potior  est 
conditio  posHdentie.** — The  plaintiff  sued  in  1875  to 
recover  possession  of  immoveable  property  which  the 
defendant  had  obtained  in  1873,  in  execution  of 
an  ex  parte  decree  dated  the  8th  June  1861.  That 
decree  was  founded  on  a  deed  purporting  to  be  a  deed 
of  conditional  sale  dated  the  246h  December  1853 
executed  by  the  plaintiff  in  favour  of  the  defendant. 
The  phtintiff  alleged  that  the  deed  was  executed  in 
order  to  protect  the  property  against  the  claims 
of  phtintiirs  son,  and  the  plaintiff  sought  to  set  it 
aside  on  account  of  defendant's  breach  of  an  agree- 
ment dated  the  16th  January  1856,  whereby  the 
defendant  stipulated  tiiat  plaintiff's  possession  should 
not  be  disturbed.  The  defendant  inter  alia,  pleaded 
estoppel  Held,  that  plaintiff  was  not  estopped  from 
showing  the  real  tmtii  of  the  transaction  between 
plaintiff  and  defendimt,  and  from  obtaining  relief 
through  the  Court  against  defendant's  breach  of 
good  faith,  because  of  plaintiff's  attempt  to  hinder  or 
defeat  the  possible  claim  of  a  third  party,  the  maxim, 
"  In  pari  delicto  potior  est  conditio  possidentis," 
not  being  applicable  without  qualiftcation  to  India, 
where  justice,  equity,  and  good  conscience  require  no 
more  than  that  a  party  should  be  precluded  from 
contradicting,  to  the  prejudice  of  another,  an  instru- 
ment pretending  to  tiie  solemnity  of  a  deed,  when 
the  parties  nl»""f?i"g  under  it  or  their  representatives 
have  been  induced  to  alter  their  position  on  the  futh 
of  such  instrument.  Pabam  Sivqh  v.  Lalh  Mal 
[L  li.  B.,  1  AIL,  408 

Benami  oonveyanoe.— J2s2a- 


tion  of  landlord  and  tenant. — ^The  plaintiff  having 
sued  to  obtain  possession  of  certain  land  which  the 
defendant  held  as  tenant,  and  in  respect  of  which  he 
had  for  some  years  paid  rent,  the  defendant  alleged 
that,  prior  to  the  time  when  he  became  tenant,  the 
plaintiff  had  for  good  consideration  conveyed  to  lum  the 
premises  leased,  together  with  other  property.  This 
conveyance  was  found  to  be  a  mere  benami  trans- 
action. Seld  that  the  plaintiff  was  not  estopped 
from  asserting  the  tenancy,  and  under  the  circum- 
stances was  entitied  to  recover.  Sabttktitlla.  v. 
Habi  ....       10C.Ii.B.,ld9 
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64. Mortgage  fr audnlentiy  made 

to  defeat  exeoation  of  deoree.— £<^A<  of  mort- 
gagor to  sue  suhsequentUf  to  recover  possession. — In 
1851  T.  obtained  a  decree  againat  &.,  tiie  father  of  the 
plaintiff.  In  order  to  defeat  the  execution  of  that  de- 
cree, G.,  in  ooUusion  with  one  JS.,  permitted  the  latter 
to  obtun  a  decree  based  upon  an  awardagainst  him,  and 
to  sell  the  land  in  execution,  at  which  aale  B.  himself 
and  another  person  purchased  it.  In  1857  these  pur- 
chasers sold  the  property  to  V.  (d^endant  No.  1). 
In  1858  T.  attached  the  land  in  execution  of  his 
decree,  but  the  attachment  was  raised  on  the  appli- 
cation of  defendants  Nos.  1  and  3,'  who  alleged  &it 
the  property  was  thdrs.  In  1876  the  pluntiff,  who 
was  the  son  of  &.,  sued  the  defendants  to  recover 
possession.  He  alleged  that  the  transaction  was 
only  ostensibly  a  sale,  but  was  really  a  mortgage 
made  by  his  father  to  the  defendants,  and  that 
the  defendants  held  as  mortgagees.  Two  -documents 
were  produced  (exMbits  19  uid  18),  dated  respec- 
tively in  the  years  1855  and  1862,  whereby  defendant 
No.  1  as  a  mortgagee  acknowleged  the  receipt  of  two 
sums  of  B375  from  Q.  It  further  appeared  that  on 
the  faith  of  exlubit  18  the  defenduits  had  been 
permitted  to  remain  in  possession  for  ten  years  with- 
out disturbance  as  mortgagees.  The  subordinate 
Courts  held  that  the  decree,  sale,  and  re-sale  of  the 
lands  were  fraudulent  and  collusive  transactions,  and 
that  Q.  having  been  a  party  to  the  fraud,  the  plaintiff 
could  not  recover  the  lands  from  tlie  defendants. 
On  appeal,^^02<l  that  the  plaintiff  was  entitled  to 
recover;  that  the  defendants  having  accepted  repay- 
ment of  B750  as  mortgagees,  and,  as  such,  having 
been  permitted  to  remain  in  possession  of  the  lands 
without  disturbance,  were  estopped  from  setting  them- 
selves up  as  purchasers  or  owners,  which  ^£e  cha- 
racter had  been  merely  assumed  for  the  purpose  of 
defeating  the  execution  of  the  decree  obtained  by  T, 
Haeadaji  Qopal  Baklbkab  «.  ViTTBAL  Ballal 
[I.I«.B.,7Boin.,  78 

65. Mortgage    without    being 

owner  of  property. — Subsequent  ownership  by 
mortgagor  of  the  same  property. — Auction-pur^ 
chaser.— Validity  of  mortgage.— -In  1871,  M.,  the 
mortgagee  of  certain  property,  styling  himself  the 
owner  of  it,  mortgaged  it  to  S.  In  1875  M.  became 
the  owner  of  sudi  proip&tiy  by  purchase.  In  1877 
such  property  was  put  up  for  sale  in  execution  of 
a  decree  against  If.,  and  A.  purchased  it.  8.  subse- 
quentiy  sued  Jf.  and  A.  to  enforce  the  mortgago  of 
such  property  to  him  by  Jf.  Seld  that,  inasmuch 
as,  if  i9.  had  at  any  time  sued  M,  to  ^orce  such 
mortgage  after  he  had  become  the  owner  of  tiie 
mortgaged  property,  and  before  A.  had  purchased 
it,  Jf.  would  have. been  estopped  from  denying  the 
validity  of  such  mortgage,  and  as  there  was  nothing 
fraudulent  in  such  mortgage,  and  A,  had  purchased 
with  a  knowledge  of  the  facts,  after  Jf.  had  become 
the  owner,  A.  was  estopped  from  denying  the  validity 
of  such  mortgage,  and  the  mortgaged  property  was 
liable  in  his  hands  to  S.'s  claim.  Sbya  Rax  o.  Ali 
BAKH8U        .        .  I.  Ii.  lU  8  AIL,  805 
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ea 


Deolaratlon  in  deed  of  sale. 


— Admwion, — ^The  mere  fact  of  a  Tendor  declaring 
in  her  deed  of  sale  of  a  moiety  of  a  landed  estate  that 
•he  was  the  proprietor  only  A  that  moiety,  and  that 
the  other  moiety  belonged  to  her  deceased  sister's 
son,  was  held  not  to  be  conclusive  eyidenoe  agunst 
her  h«ng  proprietor  of  the  other  moiety,  nor  to 
injure  the  xignt  of  a  purchaser  from  her  of  such 

NUSHOO  SaHOO  «.  BOODHOO  JVKMADUB 

[18W.B.,a 


07. 


statement  in    deed  of  Ab- 


flignment. — Evidence  q/  hm>wledge  of  alieraHon 
i»  pwrpoM  of  <u9%gnmenL — ^The  pluntiffs  received 
an  assignment  of  debt  due  to  a  third  person  not  a 
party  to  the  suit.  The  document  assigning  the  debt 
showed  on  the  face  of  it  that  the  assignment  was  an 
absolute  payment  to  the  plaintiff,  and  evidence  went 
to  show  that  such  payment  was  in  part  payment  of  a 
debt  due  from  the  defendants  to  the  pltuntiff.  Meld 
that,  in  default  of  evidence  to  show  that  the  defend- 
ants wero  awaro  of  any  intended  alteration  in  the  ap- 
parent purpose  of  the  assignment,  the  plaintiff  was 
precluded  &om  saying  that  he  had  received  it  in  any 
other  light.  Soxitdb,  Pukjab,  avd  Dblhi  Bank  v, 
MUDHOOeOODUH  Ghowdhry 

[Bonrke,  O.  C,  822 
Reoital  in   kobala.— Z^'^Ze, 


Proof  qf. — Variance  between  Pleading  and  Proof — 
A.  daimed  certain  property  from  B,,  Uie  daughter  of 
C,  on  the  ground  that  on  the  death  of  C.  it  had  de- 
scended to  X>.  as  the  heir  of  C,  and  produced  a  kobaU 
contuning  a  recital  that  on  the  death  of  (?•,  who  had 
died  chilfiess,  it  had  descended  to  D.  Held  that  A, 
was  not  estopped  from  proving  that  C,  had  left  a  son, 
J?.,  who  survived  him,  and  that  D,  was  entitled  to  the 
property  as  E*»  heir,  and  that  D*s  heir  could  give  the 
title  to  such  property.  Qofb  MOnbb  Dbbia  v, 
KaiaairA  Ckuvdbb  Sastvtal 

[I.Ii.B.,4Galo.,8e7 

69.- 


Parties  to  Bidt  both  deriv- 

ing  title  f^om  same  docament. — Qnettion  of 
ealidily  of  doewnent. — Swit  for  poe9es9ion.^Thd 
plaintiff  sued  the  defendant  to  recover  a  sum  of  money 
by  attachment  and  sale  of  .certain  property  in  the 
h^  possession  of  the  defendant.  Both  the  phuntiff 
and  the  defendant  professed  to  derive  their  title  by 
virtue  of  a  document  which  the  Court  found  was  in- 
valid according  to  Mahomedan  law.  Held  that  the 
defendaat  was  not  estopped  from  denying  its  validity, 
and  the  Court  was  not  bound  to  hold  that  the  docu- 
ment, as  between  the  parties,  was  valid.  The  defend- 
ant being  in  possession,  it  was  for  the  pUiintiff  to 
establish  her  right  to  attach  and  sell  the  property  by 
showing  superior  title  in  herself,  whatever  might  be 
the  rights  of  the  defendant.  Euyabbai  o.  Mib  Alam 
Kbah     ....    I.L.B^7  Boni.,170 


7a 


Bights  of  transferee  of  BUb- 

lessee.— X«a«0,  Conttmetionof. — Right  to  deny  «a- 
Hdiiy  of  lease. — A  Government  farmer  of  a  village 
(the  fann  being  for  his  life)  sub-leased  it,  and  the 


BSTOFPEIt— eo«<t««0({. 

8.  ESTOPPEL  BT  DEEDS  AlO)  OTHEB 
DOCUMENTS-eofieiiMsil. 

Bights  of  transferee  of  sub-lessee^-eos- 

Hnmed, 

sub-lessee,  in  consideration  of  a  certain  sum,  made 
a  perpetual  lease  in  favour  of  the  defendant  at  a 
certain  annual  quit-rent.  Subsequently  the  proprie- 
tary settlement  of  the  village  (the  possession  being 
conditional  on  ezpiiy  of  farm)  was  made  with  the 
sub^Iessee,  whose  proprietary  rights  having  been  sold 
at  auction  were  purchased  l^  the  pkiintaff ,  who  sued 
to  set  aside  the  lease.  Held^  on  tibe  construction  of 
the  lease,  that  the  proprietor  professed  it  to  be  a  per- 
petual lease,  without  reference  to  its  determination 
on  the  erpiry  of  the  sub-lease,  and  that  the  auction- 
purchaser,  being  the  loeum  tenena  of  the  person 
whose  rights  he  purchased,  was  estopped,  as  would 
have  been  the  latter,  from  questioning  the  •validity 
of  the  lease  in  favour  of  the  defendants  YLtsilv 
Chowbby  «.  Jakxbb  Psbsad         .    1  Agra,  164 

71. 


-  Aoqniesoenoe.— £^jlf  of  Hindn 
widows, — Efl^ect  of  alienation  of  interest  in  eubjeet 
of  suit. —A.  Hinda  dying  intestate  left  two  widows  (  D, 
and  Jf.)  as  his  co-heiresses.  A  document  put  forward 
by  a  third  party  (H,)  as  a  will  of  the  deceased  hav- 
ing been  set  aside  by  the  Courts,  an  order  was  passed 
in  a  summary  suit,  under  Act  XIX  of  1841,  by  which 
the  property  was  equally  divided  between  the  wi- 
dows. One  of  them  (2>!)  subsequentJiv  died,  leaving 
a  will  disposing  of  her  share  to  her  relatives.  Steps 
were  taken  during  D,'s  life  by  the  other  widow  (Jf.) 
and  by  H.  to  resist  the  registration  of  the  will;  alid 
after  b.'s  death  JU.  applied  for  the  attachment  of  D.'s 
share,  and  the  appointment  of  a  curator.  Her  appli- 
cation being  dismissed,  she  commenced  a  regular  suit. 
Held,  that  M/s  original  acquiescence  in  the  title  set 
up  by  H,  did  not  deprive  her  of  any  rights  which  ac- 
crued to  her  as  one  of  the  co-heirs  of  her  husband 
when  that  cUiim  was  decided  to  be  untenable,  nor 
could  her  alleged  alienation  of  her  share  bar  her 
present  suit.  Bhuqwaitdbbk  Dobbt  o.  Myna  Babb 
[9  W.  B.»  P.  C  28: 11  Moore's  L  A.,  487 

72. 


Solehnamah,  Eflfeot  ot-'Find- 

ing  hy  Judge  on  remand,— Special  appeal.— la  a 
case  which'  was  remanded  to  be  tried  on  its  merits, 
the  remanding  Judges  being  of  opinion  that  it  was 
not  barred,  the  Additional  Judge  of  the  zillah  adhered 
to  his  former  opinion,  that  the  pUuntUPs  chum  was 
barred  by  limitation;  but  found  as  a  fact  that  she 
had  been  a  party  to  a  solehnamah  and  other  acts  by 
which  she  was  estopped  from  her  present  claim. 
Held  that  the  additional  Judge  was  wrong  in  enter- 
ing again  into  the  question  of  limitation;  but  that 
his  finding  of  fact  could  not  be  interfered  with  in 
special  appeal,  and  that  the  plaintiff  was  barred  by 
the  solenamah  from  maintaining  this  suit.  Bhug» 
wan  Been  Dohey  v.  Myna  Baee,  9  W,  U.,  P.  C, 
fi3,  distinguished.  JvDOOBirNBBB  KooBB  v.  Asmav 
KooBB  .  14W.B,870 


78. 


-Objeotlon  of  minority  raised 


after  completion  of  porohase  and  posses- 
sion by  vendees.— The  vendees  in  a  suit  to 
enforce  a  right  of  pre-emption  set  up  as  a  defenca 
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^tBTOWJSL^-^ofUinued. 

8.  ESTOPPEL  BY  DEEDS  AND  OTHER 
DOCUMENTS— eo«^*iifM<l. 

Objection  of  xnlnority  raised  after  com- 
pletion ot  purchase  and  possession  by 
vendees*-«o»^'mM({. 

to  the  suit  that  the  sale  wm  invaUd,  on  the  groiind 
that  they  were  ndnon,  and  therefore  incompetent  to 
contract.  BM  that,  as  they  had  paid  their  money 
to  the  vendor  and  the  conveyance  had  been  perfect- 
ed, and  they  were  in  poMesaion  of  the  proper^,  they 
were  estopped  from  tirging  snch  ground.  Khbm 
Kaxam  e.  Hab  Dayal      •       L  L.  B.»  4  ML,  87 


74.- 


•  Flea  of  non-liAbiUty  to  pre- 


emption of  property  acquired  by  pre-emp- 
tion.— The  fact  that  a  property  has  been  acquired 
nnder  a  claim  of  pre-emption  doM  not  estop  the  per- 
son who  has  acquired  it  from  pleading  that  tiie  right 
of  pre-emption  did  not  extend  to  such  pro; 
SAXia  Baic  v.  Dbbi  Pab8hai>       •     7  N. 


7& 


Signature  on  blank  bond. 


-^Blanh  9taimped  paper, — Where  a  person  chooses 
to  entrust  to  his  own  man  of  business  a  blank  paper 
duly  stamped  as  a  bond  and  signed  and  sealed  by 
himself »  in  order  that  the  instrument  may  be  duly 
drawn  up  and  money  raised  upon  it  for  his  benefit, 
if  the  instrument  is  afterwards  duly  drawn  up  and 
money  obtained  upon  it  from  persons  who  have  no 
reason  to  doubt  the  hana  Jidee  of  the  transaction,  it 
must,  in  the  absence  of  any  evidence  to  the  contrary, 
be  taken  that  the  bond  was  drawn  in  accordance  witii 
the  obligor's  wishes  and  instructions.  WAHiDrv- 
irassA  «.  SUBaADABB  L  Ii.  B.,  6  Gala,  88 


76. 


•  Destruction  of  docnmentk— 


Ommm  prasMmuntwr  contra  tpoliaior&m, — In  a 
suit  brought  against  a  Collector  to  compel  him  to 
refrain  from  preventing  the  pUuntiif  executing  his 
decree  against  %ertun  land,  the  only  issue  being 
whether  the  land  was  the  private  property  of  the 
judgment-debtors  or  Government  service  iand,  the 
plaintiff  alleged  that  the  land  had  been  granted  in 
fee  mainly  1^  a  sanad  which  he  petitioned  the  mam- 
latdar  of  uitf  pergunnah  to  search  for  and  send  to  the 
Collector;  and  on  reference  by  the  High  Court,  the 
District  Judge  found  that  the  Collector  did  destrov 
the  document  that  purported  to  be  a  copy  of  a  sanad, 
such  as  the  plaintiff  petitioned  the  mamlatdar  to  send 
foo*.  Seld  that  it  was  not  competent  for  the  defend- 
ant to  say  that  the  document  was  not  such  a  one  as 
could  be  legally  admitted^in  evidence  and  that  the 
case  came  within  the  rule,  Omnia  prasumiuUur  con- 
tra apoUatorom,  Abdbshib  Dhahjibhai  «.  Col- 
XBOXOB  or  SuBAS  •    8  BouL,  A.  C^  116 


4.  ESTOPPEL  BT  JUDGMENT. 


77. 


Civil  Procedure  CJode,  1882» 

S.  13  (186e»  s.  2).— The  doctrine  hdd  down  in  the 
Duchess  of  Kingston's  case  as  to  estoppel  by  judg- 
ment, is  applicable  to  cases  tried  under  the  Civil 
Procedure  Code,  section  2  of  which  is  consistent  with 
that  rule.  Khuoowlbb  Sutgh  v.  Hossbin  Bux 
Khav     •  7BLi:a.B,,8e7:  16  W.  B.,  P.  C^  80 


HBTOPTSL—eontinued, 
4.  ESTOPPEL  BT  JUDGMENT— eon^'iMad. 


7a.  Decree.— Dtjftfrefice    hetweem 

decree  and  agreement  on  which  it  waa  hated. — So 
long  as  a  decree  subsists  unreversed  and  unvaried,  the 
parties  thereto  and  those  ffl^iming  under  them  are 
bound  by  it,  and  no  effect  caii  be  given  to  any  prior 
agreement  regarding  the  same  matter  on  the  ground 
that  the  terms  of  the  decree  differ  from  those  of  the 
prior  agreement,  notwithstanding  that  the  parties 
had  requested  tiie  Court  which  passed  the  decree  to 
draw  it  up  according  to  the  terms  of  the  agreement. 
Javkibai  V,  Atxasam  Babubay 

[8Bom..A.C.»241 


79. 


Decree  in  suit  on  kabnliat. 


— 8nbeeqn€nt  euit  on  tame  kahnliat. — ^A  suit  for 
rent  was  brought  against  the  guardian  of  a  minor, 
and  the  Court  gave  a  decree  founded  on  a  kabuliat 
given  by  the  ancestor  of  the  minor.  After  the  minor 
had  come  of  age,  a  suit  was  brought  against  him  for 
subsequent  arrears  under  the  kabuliat.  Seld  that 
he  was  estopped  by  the  decree  in  tl^  former  suit 
from  denying  the  validity  of  the  kabuliat.  Tabi- 
HEBFBBSAun  Ghobb  V.  Sbbboopaul  Paxtl  Chow- 
DHBY  Marshy  476:  2  Hay,  503 


aa 


'  JXemistalofemit 


on  failure  to  prove  kabuliat, — Fleadinge,  Admic' 
eion  in  statement  tn, — Plaintiff  sued  before  on  a  ka- 
buliat of  1864^  and  did  not  admit  in  his  plaint  that 
he  had  cancelled  a  former  kabuliat  of  1862,  but 
merely  alleged  that  the  defendant  had  executed  the 
kabuliat  of  1864^  which  recited  that  the  kabuliat  of 
1862  had  been  voluntarily  cancelled  by  the  defendant. 
The  defendant  denied  the  kabuliat  of  1864,  and  the 
plaintiff  having  failed  from  inability  to  prove  it,  was 
not  estopped  now  from  suing  on  the  kabuliat  of 
1862,  and  saymg  that  that  kabuliat  was  not  legally 
cancelled  by  him.  Dotvb  «.  Khoodbb  Baic  Mvn- 
DUL      .     '  .        .     5W.B^8.  CCBef.,  16 


8L 


.  Decision  of  genuineness  of 


documents. — ^An  affirmation  in  general  terms  of 
the  right  of  a  pUuntiff  in  a  suit,  which  was  based  in 
some  measure  upon  certun  documents,  is  not  such  a 
decision  between  the  parties  as  precludes  the  defend- 
ant from  raising  a  question  as  to  the  geniuneness 
of  these  documents  in  a  subsequent  suit  between  the 
same  parties.  Hubbbbhdb  Mooebbjbb  «.  Ooxa 
MoTBB  Dossbb  .     12  W.  B^  625 

Order  for  execution  of  de» 


cree  without  notice  to  judgment-debtor.— A 
judgment-debtor,  against  whom  an  order  for  execu- 
tion has  been  obtained  behind  his  back,  is  not  estop- 
ped from  afterwards  contending  that  there  exists  no 
decree  which  can  be  executed.  1bh[WABDA8  Jagji- 
yab  Dab  «.  Dobibai  L  I«.  B.»  7  Bonu,  816 

8a 


—  Order  disallowing  objec- 
tions to  attachment— (7ipt2  Procedure  Code 
(1869),  t.  246  (1879),  e,  283.~'L,  in  execution  of  a 
oectM  u;ainst  8,,  a  member  of  an  undivided  Hindu 
family,  ror  a  personal  debt,  attached  the  interest  of  8, 
in  certain  lands  alleged  to  be  the  joint  property  of 
the  family  of  8,  K,  intervened  and  objected  to  the 
attachment  on  the  ground  that  the  property  was  not 
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VSTOTFISL— continued. 
4  ESTOPPEL  BT  JUDGMENT— <kmi»«im(2. 

Order  disallowixig  objections  to  attach- 
ment— eonHnned, 
tamlj  property  or  parfcible.  The  objection  was  diB- 
allowed  under  section  246  of  the  Code  of  Civil  Pro- 
cedure (Act  Yin  of  1859).  No  suit  was  brought  by 
E.  within  one  year  from  the  date  of  the  order,  but 
Z.,  who  pnrchAsed  the  right  of 'S.  in  the  lands  attached 
and  sold,  did  bring  a  suit  within  a  year  from  the  date 
of  the  order  to  obtain  what  he  had  bought  at  the 
Oonrt  sale  from  K.  and  others.  Seld  thai  K,  was 
estopped  from  again  pleading  that  the  same  property 
wu  not  family  property  or  partible.  Baj^lbus 
Kki8hb!4  Rav  «.  Lakshmana  Shakbhogui 

[LI..B^4Ma<L,802 

84i ' Civil  Procedure 

Code^  1859,  s.  246,  Rejection  qf  claim  under.— 
LimitaHon.  —  Adverse  poeteeeion.  Plea  of.  —  An 
order  passed  under  section  246  of  the  Code  of  Civil 
IVocedure,  1859,  rejecting  a  chum  after  investigation, 
will,  if  not  contested  by  suit  by  the  claimant,  estop 
him  afterwards  from  pleading  adverse  possession  at 
the  date  of  the  order  in  a  suit  brought  to  eject  him 
by  the  decree-holder.  YiiiAtxtthan  o.  Lakbmana 
[LI<.B^8Ma<L,506 

86. 


——————  CivU  Procedure 

Code  {AH  VIll  of  1859),  #.  S^.—Oitnl  Procedure 
Code  {Act  XIP  of  1882), «.  281,  283.'^Limitation 
Act  (Xr  of  1877),  9ch.  II,  ari.  ll.'-LimiiaUon 
Act  {LX  of  1871),  sch.  II,  art.  15.—8uUfor  poesee^ 
eion.—ln  certain  execution  proceedings  land  was 
attached,  but  before  the  sale  the  judgment-debtors, 
with  the  permisaon  of  the  Court,  sold  the  land  to  the 
piaintiifs.  Previous  to  this  sale,  certain  persons  had 
come  forward  in  the  execution  proceedings,  and  had 
dauned  the  land  as  having  been  sold  to  them  by 
the  father  of  the  judgment-debtors;  this  chum  was 
diiallowed  in  November  1876.  In  1881  the  pUuntiffs, 
ailegmg  that  they  had  been  dispossessed  by  certain 
persons,  amongst  whom  were  the  claimants  in  the 
execution  proceedings,  brought  a  suit  to  recover  pos- 
■eaion  of  tUs  land  against  these  persons.  This  suit 
was  dedded  against  the  plaintifh  in  the  lower  Appel- 
late Court,  on  the  ground  that  they  had  failed  to  prove 
that  th^  had  been  in  possession  of  the  land  twelve 
yesn  before  suit.  On  appeal  to  the  High  Court,  the 
plaintiffs,  appellants,  contended  that  the  claim  of  the 
defendants  in  the  execution  proceedings  having  been 
rejected,  and  they  not  having  brought  a  regular  suit 
within  one  year  trcm  the  order  of  rejection  to  estab- 
fish  their  right  to  possession,  the  defendants  were 
pr^rented  by  that  order  from  contending  that  the 
phuntiflii  had  not  been  in  possession  at  the  time  of 
that  order.  Held  that  the  order  did  not  operate  as 
an  estoppel  against  the  defendants ;  and  even  if  it 
could  BO  operate,  it  would  not  do  so  until  the  time 
had  run  out  within  which  they  could  have  brought  a 
mit  to  establish  th^  right  to  possession,  and  that 
such  time  had  not  expired.  Gbhd  Lall  Tbwabi  v. 
Dksohath  Rax  Tbwasi  .  L  Ii.  B.,  U  Calo,  678 

88.  '  Constmotion  of  decree  made 

inofrder  in  execution  proeeedingB.— Finality 
of  tuck  order.'^Omiesion  to  appeal  againet  order. -^ 


"EBTOWEJ^'-conlinued, 

4.  ESTOPPEL  BY  JUDGMENT— <?o»<i»ii«rf. 

Construction  of  decree  made  in  order 
in  execution  proceedings— coa^taiMd. 

A  Court  having  jurisdiction  decided  in  the  course  of 
execution  proc^sdings  (in  an  order  which  was  not 
applied),  that  the  decree  to  be  executed  awai*ded 
mesne  profits  according  to  its  true  construction. 
Held  that  this  decbion  had  become  final  between  the 
parties,  not  under  section  18  of  Act  X  of  1877,  but 
upon  general  principles  of  law,  as  an  interlocutory 
order  in  the  suit.  The  order  construing  the  decree 
having  been  made  in  the  same  suit  in  which  the 
application  was  made,  the  question  whether  the  law 
of  "rsr  judicata**  applied  was  not  relevant,  that 
term  referring  to  a  matter  decided  in  another  suit. 
Rax  Eibpal  v.  Bup  Kxtabi 

[LI«.B^6AlL»26e:  UB^ULA^dT 

—————  In  reference  to 


87. 

an  application  for  execution  of  a  decree,  a  Court 
made  an  order  between  the  parties  construing  the 
decree  to  award  interest  at  a  certain  rate  till  pay- 
ment. Held,  that  no  contrary  construction  could  be 
placed  upon  the  decree  in  a  subsequent  application  in 
the  execution  proceedings.  Ram  Kirpal  v.  Rup 
Kuari,  I.  L.  R.,  6  All.,  269,  referred  to  and  followed. 
Biun  Rak  v.  Navhtj  Maii 

[LIi.B^7A]L,102:L.B^ULA^181 


8a 


Decree  in  suit  to  set  aside 


adoption« — Rcvereioner. — QuoBre, — Whether  a  de- 
cree in  favour  of  the  adoption  passed  in  a  suit  by  a 
reversioner  to  set  aside  an  adoption  is  binding  on  any 
reversioner  except  the  plaintiff  ;  and  whether  a  deci- 
sion in  such  a  suit  adverse  to  the  adoption  would 
bind  the  adopted  son  as  between  himself  and  any 
other  than  the  phiintiff.  JuxooHA  Dassta  «. 
Bakasookdaxi  Dassta 

[LLw  B^l  Calc  280: 25  W.  B.,  286 
li.  R,  8 1.  A.,  72 

88. BflPect  of  decree  appealed 

firom  after  compromise  on  appeaL— -2/imtY  of 
rule. — No  bar  to  persons  contesting  inter  se  under  a 
title  derived  from  one  of  the  original  litigamts. — ^An 
adoption  having  been  held  to  be  valid  by  the  High 
Court  on  appeal  from  a  Subordinate  Court,  an  appml 
to  the  Privy  Cound)  was  preferred,  when  the  parties 
entered  into  A  compromise  and  the  appeal  was  per- 
mitted) to  be  withdrawn.  Held  that  the  decree  of 
the  High  Court  as  to  the  validity  of  the  adoption 
became  final  and  was  not  affected  by  the  compromise 
so  as  to  aUow  the  matter  to  be  again  litiga^  be- 
tween the  parties  or  their  privies.  Although  the 
decision  of  a  Court  as  to  the  validity  of  an  adoption 
in  a  suit  between  A.  and  B,  may,  in  any  subsequent 
proceedings  between  A  and  those  claiming  under 
him  on  the  one  side,  and  B,  and  those  chunung  under 
him  on  the  other,  estop  the  parties  to  such  proceed- 
ings from  again  questioning  the  validity  of  the  adop- 
tion, yet  in  a  suit  where  both  the  contesting  parties 
daim  under  B.,  such  decision  will  not  operate  as  an 
estoppel  so  as  to  prevent  the  validity  of  the  adoption 
being  again  questioned  by  either  party  to  such  suit. 
VrrmLoreA  Muffavab  v.  Vijayathaiocal 

[L  la.  B.,  8  Mad.,  48 
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4.  ESTOPPEL  BY  JUDGMENT— oo»«fMwd. 

90.  Decree    in    oompromised 

suit. — Purchaser  pendente  lite, — A  person  who  buyi 
with  her  eyes  open,  pendente  lite,  cannot  maintidn  a 
suit  involving  a  revival  and  re-trial  of  the  very 
question  decided  in  her  vendor's  suit.  Naduboo- 
irissA  BiBBB  V,  Aghtib  Ali  Chowdhry 

[7  W.  B,  103 

91.  •— — ^-^  Decree  In  suit  to  impeach 
conditional  sale. — Purchaser  from  conditional 
vendor. — The  purchaser  of  the  conditional  vendor's 
interest  pending  the  suit  to  impeach  the  conditional 
sale  must  be  hound  by  the  decree  in  that  suit.  Gha- 
zsB-ooDSBBN  V.  Bhookuk  Doobbt  ,  2  Agra,  801 


92. 


-  Decrees  against  sisters  with 


life-interest  in  property  of  father.— i^c<  of, 
on  survivor, — The  survivor  of  several  Hindu  sisters 
is  not  bound  by  decrees  obtained  against  her  sisters 
during  their  hves,  whose  interest  was  only  a  life- 
interest  in  their  father's  property,  which  on  their 
death  passed  to  the  survivor  as  heir  of  her  father. 

JOYQOBIHD  SOHOY  V.  MajBTAB  KoONWAB 

[7  W.  B.,  1 


93. 


Decree  as  to  right  of  way. 


— Effect  of,  as  against  auction-purchaser  of  lands  in 
mortgage  suit. — A.  brought  a  suit  against  B,  to  have 
it  declared  that  B.  possessed  no  right  of  way  over  his 
lands.  This  suit  was  dismissed,  and  B,  obtained  a 
decree  establishing  his  right.  Previous  to  the  insti- 
tution of  this  suit.  A,  had  mortgaged  the  same  lands 
to  C,  who,  after  the  suit,  caused  the  lands  to  be  sold 
under  his  mortgage,  and  became  tiie  purchaser  at  the 
auction-sale.  In  a  suit  bv  C.  against  B.  to  have  it 
declared  that  no  such  right  of  way  existed  over  the 
alnds, — Beld  that  C  was  not  estopped  bv  ^e  pre- 
vious decision  i^fainst  A.,  his  mortg^igor,  nom  again 
raising  the  question  of  the  validity  of  the  right  of  way 
over  the  said  lands.  Bongicalbb  Nag  v.  EoyiiAbh 
CHimsEBDBY  .    L  Ij.  B.,  4  Calc,  692 

94. 


Beliance   by  plaintiff  on 

case  in  their  favour  subsequenlOy  reversed. 
— ^Where  the  plaintiffs  appealed  in  both  the  lower 
Courts  to  the  jurisdiction  for  the  determination  of  a 
previous  suit  as  evidence  in  their  favour,  and  em- 
bodied it  in  their  plaints  as  being  a  material  particu- 
lar of  the  cause  of  action  which  they  proposed  to  es- 
tablish, they  were  not  allowed  in  appeal  to  the  High 
Court  to  object  to  the  reception  by  the  lower  Appel- 
late Court  of  the  judgment  in  question  as  evidence 
in  the  present  cause,  on  the  ground  that  they  were 
not  parties  to  that  case,  although  the  Judge,  on 
rev  iew,  reversed  the  judgment  he  had  already  passed 
in  favour  of  these  plaintiifs  on  the  strength  of  the 
decision  of  the  High  Court  which  reversed  the  judg- 
ment in  the  previous  suit  on  which  the  plaintiffs  had 
relied.    Pakioty  v,  Pabbutty  Chowdhbaik 

[8  W.  B.,  492 


95. 


Decree  in  former  nnsuo- 


oessftll  Pi^t.—Baising  same  title  as  defence  in 
subsequent  suit.— The  fact  that  a  person  failed  to  es- 
tablish a  prescriptive  title  in  a  suit  in  which  he  was 
plaintiff,  does  not  debar  him  from  defending  his 
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4.  ESTOPPEL  BY  JUDGMENT— eoii<tiM«*i. 

Decree  in  former  unsucoessftil  suit— co«- 

tinued. 

right  of  possession  against  another  plaintiff  suing  Inm 

for  the  property.    Shbidhab  Yinayak  v.  Babaji 

binJiyaji  .    6Bom^A.C^220 


96. 


Suit  for  Wasilat  after  de- 


cree for  possession. — Setting  up  title  of  third 
party. — In  a  suit  for  wasilat  brought  after  a  decree 
awarding  possession  to  the  plaintiff,  the  defendant 
cannot  set  up  the  title  of  a  third  person.  BbkgaIi 
Coal  CoMPAirr  «.  Dabbekbah  Dahba 

[MarslL,  106:  1  Hay,  181 

97. Decision  in  former  suit  de- 
claring putni  sale  valid. — Claim  in  another 
form. — Where  a  putni  talook  had  been  sold  for 
arrears  of  rent,  and  certain  persons,  claiming  to  have 
been  in  possesidon  of  the  superior  zemindari  rights 
in  the  estate,  had  sought  on  a  former  occasion  to  set 
,  aside  the  sale,  but  had  failed,  and  now  renewed  the 
attempt, — Meld  that,  even  if  the  claim  of  these  per- 
sons to  the  zemindari  rights  had  been  proved,  which 
was  not  the  case,  they  could  not  now  ropeat  their 
old  suit  against  the  pntnidar  in*  a  new  form  :  still 
less  could  they,  after  having  always  denied  the  exist- 
ence of  ^e  putni  talook,  now  claim  in  appeal  to  be 
its  owners,  if  it  existed.  HvBO  Nath  Dabs  v.  Boka 
Nath  S0B1CA        .  •       26  W.  B.,  821 

•  Decree  on  disclaimer  of  title 


98. 

by  defendant  in  written  statement.— If  one 
of  the  defendants  in  a  suit  for  possession  puts  in  a 
written  statement  disclaiming  all  interest  in  the 
property  in  suit  and  a  decree  is  made  by  reason  and 
on  the  futh  of  such  disclaimer,  the  decree  is  valid 
against  him  and  he  is  absolutely  concluded  by  it 
so  long  as  fraud  is  not  proved.  Badha  Kibhbvt 
Chowdhby  v.  EoxiTL  Shaw      •    26  W.  B.,  128 

-  Decree  by  consent  in  former 


99. 

sniti — Evidence  Act,  s.  116. — Suit  for  possession. — 
Plaintiff  alleged  a  purchase  of  land  from  A.  and  B. 
of  which  he  afterwurds  granted  them  a  pottah  and 
retained  them  in  possession,  and  he  put  in  evidence 
a  consent  decree  obtained  against  B.  for  arrears  of 
ront.  Seld,  in  a  suit  brought  to  recover  possession  on 
the  ground  of  the  tenancy  having  expired,  that  the  de- 
cree worked  no  estoppel  against  ^.  by  virtue  of  section 
115  of  the  Evidence  A^  and  did  not  relieve  the 
plaintiff  from  the  necessi^  of  proving  his  case  com- 
pletely.    SOLDAB  MONDUL  V,  NiLCOMTJL  ChATTBB- 

JBA 1C.X..B.,628 


100. 


Decree  establishing  Joint 


liability.—<9«f^  for  contrihution.—Denial  of  Via- 
6ti%.— Where  a  joint  decree,  passed  agunst  seve- 
ral defendants,  has  been  satisfied  out  of  the  property 
of  one  of  them,  and  then  a  subsequent  suit  for  con- 
tribution has  been  brought  by  the  latter  against  her 
co-defendants  in  the  former  suit,  there  is  nothing  to 
prevent  the  defendants  from  showing  that  as  between 
themselves  and  the  phuntiff,the  latter  alone  was  liable 
to  satisfy  the  decree  in  the  former  suit,  and  that  con- 
sequently they  are  not  liable  to  contribute.  Asican' 
Singh  o.  Ajkas  Kobb    •        .    2  C.  la.  B.,  408 
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6.  ESTOPPEL  BY  COI^DUCT. 


lOL 


Bepresentation    made  to 


and  acted  upon  by  party.— When  a  penon  wilful- 
ly indaoefl  another  to  believe  the  existence  of  a  certain 
ftate  of  things,  and  to  deal  with  him  on  the  &iih  of 
it,  he  and  those  who  claim  under  him  are  oondn- 
airely  bound  by  the  representation  so  made.  Ambib 
Ali  9,  Stbt  Au  .    5  W.  B.,  280 

BAHElPSBflHAD  9,  Mauk  Sihoh  .  8  W.  B^  67 


loa. 


•  Evidenoe  Act,  1072, 8. 116.— 


PertniH^ff  perton  to  b€lie9e  in  and  act  npon  tk€ 
truth  ofamythimg, — Section  116  of  the  Eyidenoe  Act, 
which  contemplates  a  person  "by  his  declaration* 
act,  or  omission  intentionally  causing  or  permitting 
another  person  to  believe  a  thing  to  be  true  ana 
to  act  on  that  belief/'  in  which  case  he  cannot  "  deny 
the  truth  of  the  thing,  *'  refers  to  the  belief  in  a  ftbct 
and  not  in  a  proportion  of  law.  Bajhabaiv  Bo8B  o. 
UsiTXBsaL  Lupi  AasmavoB  Go. 

[I.  L.  B.,  7  Calo,  6M 
10  C.  I..  B^  661 


loa 


Intention  of  parties  as  evi- 
denced by  their  BO^—Execntion  of  deed  ofparii- 
iion. — Vendor  and  pwrehaser, — ^Whatever  may  be  the 
real  intention  amongst  themselves  of  some  of  the  mem- 
bers of  a  Hindu  joint  family  in  executing  a  deed  of 
psrtition,  purchsisers  from  them  have  an  undoubted 
right  to  bind  them  by  the  execution  of  the  deed  and 
thdr  pubUc  acts  attending  it,  to  the  fulfilment  of  those 
obligations  which  such  public  acts  cast  upon  them. 

SUKHIMANI  BaSI  9.  MAHIITDBO  NATH  DuTT 

[4  B.  I.,  B.,  F.  C  16 

8.  C.    SooKHincoviH   Doesn    e.    MoHiin>BO 
Nath  Dutt  .      .        .    18  W.  B.,  P.  C 14 


104. 


Falre  representations  to 


indTtoe  others  to  oontract — Parties  who  by  false 
representations  induce  others  to  enter  into  contracts, 
are  estopped  from  afterwards  falsifying  their  state- 
ments, and  if  necessary  may  be  compelled  to  m^e 
them  good.    Badhakibhin  e.  SHtrBBivtrKNissA 

[  W.  B.,  1864,  U 


106. ■  Condnot  of  complainant 

oondncing  to  acts  complained  ot^Claimio 
relief, — If  the  person  who  asks  for  redress  is  a 
party  who  has  countenanced  the  acts  of  which  he 
complains,  the  Court  is  bound  to  refuse  him  any  re- 
dreas  or  assistance.  Bhybo  Dtttt  v.  Lbkhkakh 
Koon 18  W.  B.,  128 

Suit  by  goardian  to  set 


aside  lease  made  by  herself.— A  guardian  was 
not  allowed,  after  having  given  a  lease  of  the  minor's 
property,  to  bring  a  suit  to  set  it  aside,  because  it 
was  prejucUcial  to  the  minor's  interests.  Where  a 
rait  was  brought  under  such  circumstances  it  was 
diimlssed  with  costs,  the  Court  leaving  the  minor  to 
rae  to  set  aside  the  lease  through  some  other  person  as 
next  friend.  MoNicoHiina  JoaiKBB  v.  JuooBUir- 
DHoo  Sadooksa  .    10  W.  B.,  288 


107. 


Fraudulent    conduct    of 


P^rtlBBr—FUadinff  iUegoMy  of  a^emn§tU,^la  a 


EBTOFFEIj— eoaMaasi. 

6.  ESTOPPEL  BY  CONDUCT— 0oa<t««si. 

Fraudulent  conduct  of  parties— eoa^iaasit. 

case  of  fraudulent  misdealing  with  property  mort- 
gaged, the  defrau^ng  parties  are  estopped  by  their 
own  acts  from  setting  up  as  against  a  third  person,  a 
mortgagor,  the  illegality  of  the  agreement.  The  mort- 
gagor Ib  entitled  to  say  this  agreement  is  the  real  con- 
tract NuzuB  Ally  Khan  o.  Ojoodhtabak  Khak 
[10  Moore's  I.  A^  640 
6W.B.,F~0,  88 


108. 


Fraudulent    endorsement 


on  hundL^  Jbr^sd  kundu— The  bond  fide  holder  for 
value  of  a  forged  hundi,  to  whom,  after  it  had  been 
dishonoured,  it  had  been  transferred  by  endorsement 
by  the  payees,  who  at  the  time  of  endorsement  knew 
that  the  hundi  was  forged,  sued  the  payees  on  the 
hundi  to  recover  the  amount  he  had  paid  them  for  it. 
Seld  that  the  payees  were  estopped  from  setting  up 
the  forgery  of  the  hundi  as  a  bar  to  the  suit. 
BiBSBH  Chavd  0.  Bajbvdso  Kibhobb  Sikok 

[L  Ii.  R,  6  All,  802 


100. 


liSches  of  Furohaser.— ^e* 


qmieeeenee, — ^Where  a  purchaser  of  land  lies  by  for 
five  years,  allowing  another  person  to  occupy  the 
land,  and  afterwards  to  sell  it,  he  is  estopped  by  his 
own  conduct  from  afterwards  claiming  the  land  from 
a  bond  fide  purchaser  without  notice.  Mohbbh 
CnnirDBa  Chattbbjbb  e.  Ibsitb  Chuitdbb  Cha.t 
TBBJBB .  .        .    1  Ind.  Jur.,  K.  8.,  ;266 

110. Becognition  of  status  of 

defendant  as  occupancy  ryot— Suit  euhee* 
^entl^  treating  Mm  <u  occupying  seer  land.—Seld 
that  the  plaintiff  having  once  recognised  the  character 
of  tiie  defendant  as  an  occupancy  ryot  of  certain  land, 
could  not  afterwards  sue  for  possession  of  the  land, 
alleging  it  to  be  seer  land  which  once  belonged  to  the 
defendant  and  had  by  partition  fallen  to  the  plaintiffs 
puttee,  possession  never  having  been  acquired  by  the 
phuntiii  since  partition.  Kaloo  Bai  e.  MuHtrHT 
Rai  .....       lAgra,269 


Transfer    of    occupancy- 


Ill.  

rights  with  semindar's  ooxment—Aceeptanee 
ofren^bg  gemindarfrom9endee$,-^ContraetAct, «.  2, 
23,—E9idenee  Act,  ss.  115, 115.— Under  a  deed,  dated 
in  1879,  the  occupancy-tenants  of  land  in  a  village 
sold  their  occupancy-rights,  and  the  zemindars  in- 
stituted a  suit  for  a  declaration  that  the  sale-deed 
was  invalid  under  section  9  of  Act  XYIII  of  1878 
(the  N.-W.  P.  Bent  Act  in  force  in  1879),  and  for 
ejectment  of  the  vendees,  who  had  obtained  posses- 
sion of  the  land.  It  was  found  that  the  zemindars 
had  consented  to  the  sale  to  the  vendees,  and  received 
from  them  arrears  of  rent  due  on  the  holding  by  the 
vendors,  and  had  recognised  them  as  tenants.  Seld 
by  Oldyibld,  J.  (whose  opinion  prevailed),  that  sales 
ox  occupancy-rights  were  not  void  under  section  9  of 
Act  XVIII  of  1878,  when  made  with  the  consent  of 
the  landlord;  that  the  sale  which  the  zemindiurs  had 
consented  to  was  valid;  and  that,  under  any  circum- 
stances, they  were  estopped  by  their  conduct  from 
bringing  a  suit  to  set  aside  the  sale.  Per  Mahxood, 
/.—That  the  sale-deed  was  invalid  with  reference  to 
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5.  ESTOPPEL  BT  COSDVCT-^owUnusd. 

.    Transfer  of  oooapaaoywrightB  with  sem- 
indar'8  ooxment— continued, 

the  provuionB  of  sections  2  and  23  of  the  Contract 
Act,  inasmuch  as  its  object  was  the  transfer  of  occu- 
pancy-rights, which  was  prohibited  by  section  9 
of  Act  XVIII  of  1878.  Also  per  Mahxood,  J.— 
That  section  115  of  the  Evidence  Act  impUes 
that  no  declaration,  act,  or  omission  will  amount 
to  an  estoppel,  unless  it  has  caused  the  person  whom 
it  concerns  to  alter  his  position,  and  to  do  this  he 
must  both  believe  in  the  facts  stated  or  suggested  by 
it,  and  must  act  upon  such  belief;  that  in  tiie  present 
case  it  could  not  be  said  that  the  vendee  was  misled 
by  the  fact  that  the  zemindars  were  consenting 
parties  to  the  sale-deed;  that  he  could  not  plead 
ignorance  that  the  deed  was  unlawful  and  void ;  that 
it  had  not  been  shown  that  he  acted  upon  the  zemin- 
dars' agreement  to  take  no  action,  so  as  to  alter  his 
position  with  reference  to  the  land ;  and  that,  under 
these  circumstances,  the  zemindars  were  not  estopped 
from  nuuntaining  that  the  sale-deed  was  ini^d. 
DuBOA  V.  Jhikoubi        •       L  Ii.  B^  7  AIL,  611 

Beversed  on  appeal  under  the  Letters  Patent  and 
the  judgment  of  Mahmood,  J.,  upheld  in  JsrsavTti 
Tbwasi  v.  DuBaA  I.  L.  B.,  7  AIL,  878 


iia. 


Beoeipt  of  rent  firom  mort- 
gagee.—I>e«ua{  of  mortgage. — Held  that  the  plain- 
tiffs, zemindars,  who  had  received  rents  from  the  mort- 
gagee as  such  wero  estopped  from  pleading  the  in- 
validity of  the  mortgage.  GuKaA  Bishbn  v.  Rax 
GutiBai 2  Agra,  48 


ua 


Delivery  tmder  oontract;— 

Subeeq^eiU  repttdiation. — Seld  that  whero  a  person 
deliv^ed  indigo  pursuant  to  the  terms  of  a  sutta 
made  by  a  third  party  professing  to  act  on  his  behalf, 
he  must  be  considered  to  have  assented  to  the  en- 
gagement, and  was  not  afterwards  competent  to  ro- 
pudiateit.  Mahombd  Nuzzbboollah  v.  FsBavs- 
80N  .....       2Agra»189 


114.- 


—  Agreement  signed  by 
parties  and  acted  on  but  not  ezeouted  under 
seal  as  provided  in  Madras  AotUI  of  1871. 
— TolU,  Farming  of, — ^An  agreement  was  entered 
into  between  the  Commissioners  of  the  town  of  V. 
and  the  defendant,  farming  the  tolls  of  the  town  of 
V,  to  the  defendant  for  one  year.  The  agreement 
was  duly  signed  by  the  defendant,  but  was  not  exe- 
cuted under  seal  by  the  Commissioners  as  required  ly 
Madras  Act  III  of  1871.  In  a  suit  by  the  President> 
on  behalf  of  the  Commissioners,  brought  after  the 
expiry  of  the  year,  for  a  portion  of  the  sum  due  to 
them  by  the  defendant, — Meld  that  inasmuch  as  the 
plaintiff  had  fully  performed  all  things  to  be  per- 
formed on  his  part  and  both  parties  had  acted  under 
the  agreement,  though  it  was  not  formally  executed 
by  the  Commissioners,  and  as  the  defendant  had  had 
the  full  benefit  of  the  contract,  it  would  be  contrary 
to  equity  and  good  conscience  to  allow  him  to  set  up 
as  ground  of  defence  that  thero  was  no  contract  in 
point  of  law.    Gooobzob  «.  Vbkkakha 

[LL.B^aiCad^lM 
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U6. 


Account  made  up  in  ae* 


oordance  with  usual  course  of  dealing.— 

Whero  an  account  was  made  up  in  accordance  with 
the  course  of  dealing  which  had  practically  been  as- 
sented to  by  him  and  had  been  followed  between  the 
parties  for  many  years, — Seld  the  defendant  could  not 
refuse  to  be  bound  by  it.  Thakoob  Pbbshad  SiNChH 
«.  MohbshLajll  .    24W.  B^aeO 


116. 


Disputing  validity  of  will 


by  devisee. — Previous  aequieacence  in  will, — 
Whero  devisees  under  a  will  had  on  attaining  majority 
made  no  objection  to  the  will*  but  had  on  the  contrary 
impliedly  adopted  the  acts  of  their  mother  and  guard- 
ian, and  had  by  their  conduct  and  acts  agreed  to  treat 
the  will  as  a  valid  will,  they  were  held  to  be  estopped 
from  disputing  its  provisions.  Lakbhkibai  «.  Gum- 
pat  MOSOBA.       GUNFAT  MOBOBA  V.  LAKSHMIBAI 

[5  BonL,  O.  C.»  128 

117.  ■         Repudiation  of  cbaraoterof 

heir. — JProeeedinge  disclaiming  inkeritanee, — ^An 
heir  is  not  deprived  of  what  he  is  entitied  to  as  such 
by  having,  in  proceedings  taken  against  tiie  property 
claimed,  repu^ted  hdrship,  and  denied  that  he  had 
inherited.  EHBMUirKUBBB  Dobsbb  v,  Gooboo  Pbo- 
babMttbb  .     ,   .        .    IIW.B.,879 


118. 


Setting  up  will 


giving  larger  share, — ^Nor  by  having  set  up  a  will  by 
which  he  claimed  a  larg^er  share  and  failed  to  prove 
it.    Ahicbboollah  V,  GouB  Hubbbb  Biswas 

C15W.B.,S61 

Disclaimer   of    wilL— i^t^ 


119. 

subsequentUf  setting  up  twW.— Where  A^  having  used 
a  document  in  a  suit  and  disclsimed  all  right  under  it 
as  a  will,  on  the  ground  that  it  was  not  of  a  testa- 
mentary nature,  brought  a  suit  to  recover  property 
in  which  he  set  up  the  document  as  a  vaUd  will 
and  testament,  the  Privy  Council  held  that  the  suit 
could  not  proceed  because  A,  having  used  the  docu- 
ment and  abandoned  all  right  to  it  as  a  will,  he  could 
not  again  use  it  as  a  will  though  for  a  different  pur- 
pose. Raohoonadha  Pbbya  Oodta  Taybb  «. 
Eattama  Nauohbab 

[low.  B.,  F.  C,  1:11  Moore's  L  A.,  60 


lao. 


Permitting  conduct  of  suit 


as  if  fiaot  were  admitted.— roct^  admission.-^ 
Where  parties  allow  a  suit  to  be  conducted  in  the 
lower  Courts  as  if  a  certain  fact  was  admitted,  they 
cannot  afterwards,  on  special  appeal,  question  it»  and 
recede  from  the  tacit  admission.  Mohima  Chuvdbb 
Ror  Chowdhby  v.  Ram  Kishobb  Aohabjbb  Chow- 
DHBY    .        .    15B.Ii.B.,142:28W.B.,174 

Waiver  of  objection  to  re- 


laL 

mand. —  Alleging  illegality  of  procedure  in  re- 
nMnding, — A  party  who  submits  without  resistance 
to  a  remand,  cannot  afterwards  be  allowed  to  complain 
of  the  legality  of  tiie  step  as  an  integral  part  of  the 
proceedings.  Gholax  Mubtbza  Chowdhby  v.  Go- 
LUOE  Chuvdbb  BoT    .        .        .    SW.  B.,101 


12a. 


CanteBUng^BuiU—Subsequent 


objection  to  being  madejt  j?ar/y.— A  person  cannot 
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Gontestiiig  BOit'-continued, 

•t  one  time  set  himself  ap  as  a  substantial  party  in  a 
buH,  contesting  it  in  both  the  lower  Courts  on  the 
merits,  and  then  turn  round  and  say  in  special  appeal 
that  he  has  nothing  to  do  with  it,  and  has  been  un- 
necessarily brought  in.  Ebibto  Oofal  -  Shaha  v. 
KABHmrAUTH  Shah      .        •        .   6W.B.,  66 


isa. 


Settlement    of     iBSoes.— 

Osiunda  cf  materialigauet. — Consent  ofparHet, — A 
statement  was  prefixed  to  the  issues  settled  in  the 
Court  below  to  the  eifect  that  "the  vakeels  of  the 
parties  accept  the  following  issues."  ffeld  that  it  was 
not  competmit  after  such  consent  to  object  on  special 
appeal  that  a  material  issue  was  omitted.  Sabitba 
MoBiB  V.  MuDHOO  SooDUV  SiNOH .    MarBlL»  519 


-  YalxuBLUonGtaait,— Adoption 


124 

hf  drfeudant  of  plaintiff's  valmaHon.—A  defendant 
to  a  suit  having  adopted  a  certun  valuation  cannot 
in  the  same  suit  object  to  that  valuation.    Eristo 

IVDSO  SaHA  «.  H1T3201CONB1  DOBSBB 

[Ii.B^lI.A^84 


128. Failure  to  appear  at  local 

inveetigatioiL — Sis/ht  to  oUect  to  it  as  erroneous, 
—A  judgment-debtor  who  fails  to  appear  before  an 
Ameen  deputed  to  make  a  local  enquiry  as  to  the 
mesne  profits,  is  not  precluded  from  objecting  to  the 
Ameen's  report  on  the  ground  that  the  investigation 
was  enoneotLs.    Kaboo  La£L  Thaxoob  «.  Fobbbs 

[7W.B^140 


12a 


Sizit    for    declaration    of 

title.— Where  the  defendant  resists  the  plaintifPs 
title,  he  is  estopped  from  afterwards  objecting  that 
a  suit  for  a  declaratory  decree  will  not  lie.  Shib 
Jaxoh  Bot  «.  Pavchakas  Bo6B 

[8B.L.B.,Ap.,66 
IIW.B.,467 


127»  ^— -^^ ^  Omlflflion  to  plead  oopar- 
oenenhip. — Joint  property, — Onms  prohandi, — 
Suit  for  shtfe  of  joint  ancestral  property.  TheplaintiiF 
claimed  under  ^.,who,  when  sued  in  1812  as  trustee  for 
the  defendant's  fikther,  then  a  minor,  never  pleaded 
that  he  was  a  coparcener.  Seld  that  the  puiintiff, 
if  not  estopped  from  contending  that  the  property 
ms  joint,  had  still  the  full  burden  of  proving  that  it 
naa  jomt.  Subhomoybb  Dbbu  v.  Gvvak  Qobikd 
Box    .  .  a  W.  B.  264 


12a Omlflflion  to  plead  jnrifl- 

diction  in  Foreign  Ck>nrti — Maising  plea  in 
swU  on  decree  of  Foreign  Court. — Defendimts  ap- 
peared in  the  French  Court  at  Mah^,  defended  a  suit, 
and  made  no  objection  to  the  jurisdiction.  In  a  siut 
upon  the  decree  of  the  said  Court,  defendants  plead- 
ed want  of  jurisdiction.  Seld  that  a  man  who  has 
thus  taken  tiie  chances  of  a  judgment  in  his  favour, 
which  would,  if  obtained,  have  relieved  him  from  all 
liability,  is  equitably  estopped  frqm  afterwards  plead- 
ing want  of  jurisdiction.  Eandoth  Makki  «. 
NuLAvcHisATXL  Abdu  KauChdav   .  8  Mad,,  14 
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Defidnce  flappressed  in  for^ 


129. 

mer  suit. — Right  to  relg  on  it  in  subsequent  suit. 
— In  a  former  suit  the  piesent  defendant  sued  as 
owner  by  right  of  inheritance  to  recover  the  property 
of  her  deoMksed  husband,  and  the  present  plaintiff 
resisted  that  suit  on  the  ground  d  her  preferable 
right  to  inherit.  Having  fuled  in  that  suit,  plaintiff 
brought  the  present  suit  to  recover  half  the  proper- 
ty on  the  basis  of  a  family  agreement  made  between 
her  and  the  present  defendant's  deceased  husband. 
This  agreement  was  designedly  suppressed  at  the 
period  of  the  former  suit.  Seld  that  the  suit  should 
be  dismissed;  that  plaintiff  in  the  present  suit  in- 
sisted upd&  a  valid  family  compact  varying  the  or- 
dinary lilies  of  inheritance,  having,  however,  pre- 
viously appealed  to  that  general  rule  and  designedly 
kept  back  the  compact  upon  which  she  now  sought  to 
insist;  and  that  there  could  be  no  stronger  case  of  an 
absolute  waiver  of  that  contract  and  of  conduct  ren- 
dering it  wholly  inequitable  to  permit  her  now  to 
insist  upon  it.  SembCs, — ^Where  a  defendant  has  been 
sued  by  a  plaintiff  upon  his  right  of  ownership,  plain- 
tiff's recovery  negatives  all  grounds  of  defence  to  that 
action  then  existent  and  within  the  plaintiiPs  know- 
ledge.   JaMAXI  AXKAL  «.  Eakalathaicmal 

[7  Mad.,  268 


IdO. 


Omission  to  object  to  de- 


cree.— Portion  of  ease  referred  to  arbitrators, — 06- 
jeetion  to  award. — The  plaintiff  in  the  suit,  which  waa 
one  on  an  account  stated,  agreed  to  refer  to  arbitration 
the  question  whether  the  accounts  were  correct  or 
not.  It  was  unnecessary  for  the  arbitrators  to  detor- 
mine  whether  the  account  stated  was  proved.  The 
decree  was  passed  on  the  very  day  the  award  was 
filed.  The  plaintiff  was  not  estopped  from  taking 
objections  to  tiie  award  by  reason  of  his  silence  when 
the  decree  was  pronounced.    Phiban  «.  Bahoban 

[7  K.  W.,  867 


18L 


Arbitration.—-  Umpire, — Ac- 


quiescence  in  award  though  irregular, — ^Where  the 
parties  prayed  the  Court  to  appoint  two  arbitrators 
and  an  umpire  and  to  refer  the  case  to  them  for  de- 
cision, and  undertook  to  abide  by  such  decision  as 
might  be  passed  by  them  unanimouslv  or  by  a  major- 
ity of  them, — Seld  that  the  pUdntifc  having  appear- 
ed before  the  umpire  and  taken  no  objection  to  the 
procedure  of  the  umpire  from  March  to  Augpust,  waa 
estopped  from  raising  the  objection  that  an  award  of 
the  umpire  alone  was  invalid.    Kupu  Bait  v.  Yen- 

KATAllAMAYTAX  .  L  Ii.  &,  4  Mad.,  811 


182. 


Omission  to  plead  agree- 


ments— Suit  to  set  aside  decree  for  rent-^Whem  an 
ekrar  (providing  for  payment  of  rent  by  deduction 
from  larger  profits)  which  might  have  been  pleaded 
as  a  bar  to  a  suit  for  rent  has  not  been  so  pleaded, 
and  a  decree  has  been  obtained  under  Act  X,  the 
matter  cannot  be  reopened  in  a  subsequent  civil  suit. 
Koyulsh  Chihvdbb  Geosb  V,  Ehxttbbmonse 
DossBB  .  2W.B.,AotX,67 
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188. Aooeptanoe    of   sum  and 

receipt  in  fall  in  satiflfaction  of  deoree.— Omif- 
Hon  to  allow  for  difference  in  exchange  on  Frivy 
Council  decree, — A.  obtained  a  decree  against  B,  in 
the  Privy  Council  for  the  sum  of  £218-10.  A.  ap- 
plied  to  the  High  Court  to  direct  execution  of  this 
d^ree  for  the  sum  of  R2,500-l,  being  the  equivalent 
of  £213-10»  at  the  then  rate  of  exchange.  This  ap- 
plication, together  with  the  Privy  CouncU  decree, 
was  sent  down  to  the  lower  Court,  where  execution 
was  issued  for  the  equivalent  in  rupees  of  £213-10, 
taking  the  rupee  as  equivalent  to  two  shillings. 
This  sum  was  paid  to  the  decree-holder,  who  signed  a 
receipt  in  fuU.  Seld  that,  under  the  circumstances, 
the  decree-holder  was  not  bound  by  the  receipt  in 
fuU,  and  that  he  was  entitled  to  receive  the  further 
turn  of  &365-1  which  the  judgment-debtor  had  paid 
into  Court.  Lakhpattt  To^xoosaki  d.  LiEiiAinTirD 
Sdtgh 2  C.  Ij.  B.,  822 


134.. 


.  Betum  to  oompromiBe  after 


contesting  suit. — A  defendant  cannot  fall  back 
on  a  deed  of  compromise  conceding  to  the  plaintiff 
a  portion  of  his  claim  after  having  subsequently  con- 
tested the  whole  case  on  the  merits  and  run  his 
chance  of  obtaining  a  decree  dismissing  the  plain- 
tiff's entire  claim.  Man  Gobini)  Doss  Mohafat- 
TBB  V.  Jankm  Bah  .  W.  B.,  1864  211 

DWASKAVATH  SlTBMAH  MOJOOKDAB  V.   UnVGDA 
SOOITDUBBB       .  •  .  6  W.  B.,  MiB.,  80 


186.- 


■  Eistbundi  given  by  party 
on  attaining  msiovity.^Snheeqneni  ditpuie  of 
liability, — The  appellants  made  a  claim  upon  the  re- 
spondents in  respect  of  certain  bonds  given  during 
^eir  minority  by  their  executor  and  guardian.  On 
attaining  majority,  the  respondents,  being  desirous 
of  avoi£ng  payment,  were  advised  that  they  could 
only  do  so  by  instituting  a  suit  to  which  the  executor 
must  be  a  party,  and  in  which  a  settlement  of  his 
accounts  would  be  required.  Bather  than  do  this, 
they  came  to  terms  with  the  appellant  in  order  to 
obtun  time  for  the  payment  of  the  debt  by  instal- 
ments, and  a  kistbundi  was  accordingly  executed. 
Seld  that  the  respondents  could  not  now,  after  the 
death  of  their  guardian,  dispute  their  liability  for  a 
debt  which  they  had  thus  deliberately  undertaken  to 
pay.  Gholab  Khookwasbbb  Bbbbb  «.  Esbittb 
Chihidbb  Chowphby  .  .  2  W.  B.,  P.  C  47 
[8Moore'Bl.A.,447 

186. Suit  after  oompromise  and 

decree. — Cause  of  action, — Bes  judicata. — A,,  who 
was  in  partnership  with  B.,  C,  and  JD.,  brought  a 
suit  in  the  Zillah  Court  of  Jessore  against  B,,  C, 
and  2).>  for  an  account  and  division  of  the  partner- 
ship estate.  An  arrangement  was  come  to  between 
the  parties,  on  the  faith  of  which  A.  filed  a  razee- 
namah,  stating  that  his  claim  was  satisfied,  and 
allowed  a  decree  to  go  against  him  in  terms  of  the 
razeenamah.  The  defendants  failed  to  carry  out  their 
part  of  the  arrangement.  A,  petitioned  the  ZUlali 
Court  for  leave  to  withdraw  his  petition  of  compro- 
mise, and  that  the  suit  might  proceed  as  if  no  decree 
had  been  passed,  but  the  Court  refused  the  petition. 


BSTOPPEIj — eonUnnod, 

6.  BSTOPPBL  BY  CONDUCT— eonMmisil. 

Snit  after  oompromiae  and  deeree— oon- 
tiimed. 
The  principal  place  of  business  of  the  defendants  was 
in  C^cntta.  In  the  Court  below  an  application  was 
made  to  have  the  plaint  taken  off  the  file  on  the 
ground  that  it  disclosed  no  cause  of  action,  but  showed 
that  the  pliuntiff  was  estopped  from  suing,  but  the 
application  was  rejected.  Held  on  appeal  that  A. 
was  not  barred  from  brin^g  a  suit  in  the  High 
Court  to  compel  the  defendants  to  perform  the  agree- 
ment, upon  the  basis  of  which  the  decree  was  obtain- 
ed in  the  Zillah  Court,  either  by  the  &ct  of  the  con- 
sideration of  tJie  agreement  being  the  consent  of  A. 
to  the  compromise  of  the  suit,  or  by  the  decree  of 
the  Zillah  Judge.    Kallt  Naitth  Skaw  v.  Bajxbb 

LoOHUir  MOOKBBJBB 

[2  Ind.  Jar.,  N.  8^122 :  on  appeal.  Id.,  848 


187. 


Compromiae  of  execution 


of  decree. — Execution  of  compromise  a»  a  decree, — 
Acquiescence, — ^The  parties  to  a  decree  for  the  pay- 
ment of  money  altered  by  agreement  such  decree  as  re- 
gards the  mode  of  payment  and  the  interest  payable. 
For  many  yean  such  agreement  was  executed  as  a  de- 
cree, without  objection  being  taken  by  the  judgment- 
debtor.  On  the  1st  March  1878,  the  holder  of  such 
decree  applied  for  execution  of  sudi  agreement.  The 
judgment-debtor  objected  that  such  agreement  could 
not  be  executed  as  a  decree,  and  such  application 
should  therefore  be  disallowed.  Held  (Oldvibcd,  «/*., 
dissenting)  that  such  agreement  could  not  be  executed 
as  a  decree,  and  such  application  could  not  be  enter- 
tained, and  that  the  judgment-debtor  was  not,  by 
reason  that  he  had  submitted  to  the  execution  of  such 
agreement  as  a  decree,  estopped  from  objecting  to  its 
continued  execution  as  a  decree.  Dbbi  Bai  o.  Gk)- 
KAX.  Prasad  L  L.  B.,  8  AIL,  586 

See  Stowbll  o.  BiLLiKOfl.  I.  L.  B.,  1  AIL,  860 

Bamlakhah  Bai  o.  Bakhtaitb  Bai 

[L  Ii.  B.,  6  AIL,  628 


188. 


Contract  super- 


seding decree, — A  judgment-debtor,  against  whom  a 
decree  for  money  was  in  course  of  exeeutiop,  present- 
ed a  petition  to  the  Court  executing  the  decree,  in 
which  it  was  stated  that  a  part  of  the  money  payable 
under  the  decree  had  been  paid;  that  it  had  been 
agreed  that  a  part  of  the  balance  should  be  set-off 
against  a  debt  due  to  the  judgment-debtor  to  be  rea- 
lised by  the  decree-holder,  and  the  remainder  should 
be  pud  by  the  judgment-debtor  by  certain-  instal- 
ments; and  that,  if  default  were  made  in  payment 
of  any  one  instalment,  the  decree-holder  should  be 
at  liberty  to  execute  the  decree  for  the  whole  amoimt, 
and  the  judgment-debtor  asked  the  Court  to  sanction 
the  arrangement.  The  decree-holder  expressed  his 
assent  to  the  arrangement,  and  the  Court  recorded  a 
proceeding  reciting  the  arrangement,  and  releasing* 
m>m  attiuihment  property  of  the  judgment-debtor 
which  had  been  attached.  Default  having  been  made, 
the  decree-holder  applied  for  execution  of  the  decree. 
Held  that  the  petition  of  the  judgment-debtor  set 
out  above  did  not  amount  to,  nor  was  it  any  evidence 
of,  a  new  contract  superseding  the  decree,  and  the 
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dficn^holder  yrss  not  estopped  therefore  from  eze- 
eating  tbe  decree,  which  th^ef ore  the  Court  allowed 
to  he  executed.  Debt  Eai  t.  Qokal  ProMhad,  L  X. 
B^  3  AIL,  685,  distingiiished.  Oahga  «.  Mubli 
Bhab       .  .  I.  L.  R,  4  AIL,  240 

See  Dabbha  Yikkamka  «.  Raka  Subbabatadu 
[I.  lu  B.,  1  Ma<L,  887 


188. 


Svidence  Aot»  b.  115.— Sale 


in  EexecvHon  of  decree, — Erroneoua  impression  of 
what  woe  sold. — In  execution  of  a  decree  for  costs 
the  defendants  caused  the  "rights  and  interest  of 
the  judgment4lebtor  to  the  extent  of  16  annas, "  in 
a  particular  mouzah,  to  he  put  up  for  sale.  It  ap- 
peared that  in  a  former  suit  the  defendants  had 
already  been  adjudged  a  12-annas  share  in  the  mou- 
lah.  The  plaintiff,  who  became  the  purchaser, 
claimed  to  be  entitled  to  the  whole  16  annas,  alleg- 
ing that  he  had  been  misled  by  the  description  of 
the  property  sold,  and  contending  that  the  defendants 
were  estopped,  under  section  115  of  the  Evidence  Act, 
from  denying  that  16  annas  had  been  put  up  for 
■ale.  Meld  that  to  bring  the  case  within  section  116 
of  the  Evidence  Act,,  the  following  findings  were 
necessary:  (1)  That  the  plaintiff  believed  that  the 
JQdgment<Lebtor,  whose  rights  and  interest  were  sold, 
was  the  owner  of  the  whole  16  annas ;  (2)  that  act- 
ing upon  that  belief  he  purchased  the  property  at 
the  sale;  (8)  that  belief,  and  the  plaintiff's  so  acting 
upon  that  belief,  were  brought  about  by  some  de- 
chiration,  or  act,  or  omission,  on  the  part  of  the  de- 
fendant, which  declaration,  act,  or  omission  were  in- 
tentionally made  in  order  to  produce  that  result; 
and  that  inasmuch  as  the  finding  of  the  District 
Judge  had  not  amounted  to  this,  there  was  no  es- 
toppel.    SOLOKOir  9,  liAIiLA  BaM  LaLL 

[7C.L.B^481 

140. XSvidenoe  Act,  s.  116.— P««- 

Hon  to  postpone  sale  in  execution  of  decree* — To 
petition  for  the  postponement  of  a  sale  in  execution 
of  decree  is  not  an  intentional  causing  or  permitting 
tlie  decree-holder  to  believe  that  the  judgment-debtor 
admits  that  the  decree  can  be  legally  executed  and 
occasions  no  estoppel  within  the  Evidence  Act,  1872, 
section  115.  The  judgment-debtor  can,  notwithstand- 
ing his  having  filed  such  a  petition,  maintain  that  exe- 
cution is  barred  by  lapse  of  time.  Miita  Kokwabi 
9.  JveoAT  Sbxanx     •         I.  L.  B.,  10  Calc,  186 

[18  C.  L.  B,  886 
li.  B^  10 1.  A.,  119 


141. 


Causing  sale  of  right— 


Snbseqnent  plea  thai  right  was  barred. — A  party 
by  whom  malikana  was  payable  obtained  a  decree 
against  the  maliks  and  executed  it  by  selling  their 
light  to  malitana.  The  purchaser  tnen  sued  the 
decree-holder  for  arrears  oi.  malikana,  and  the  plea 
set  up  by  the  defendant  was  limitation.  Held  that 
as  the  defendant  had  caused  the  right  to  malikana  to 
be  sold,  he  ooold  not  avwl  himself  in  equity  of  the 


ESTOPPEL— ooa/tmieii. 

6.  ESTOPPEL  BY  CONDUCT— c(m«««erf. 

Causing  sale  of  right— cofUtfi«6(2. 

plea  of  limitation,  and  say  that  what  was  purchased 
was  not  a  substantial  right  actually  existing  at  the 
time.    Alai  Ahmed  v.  Bodhoo  Shtgh 

[14W.B.,a04 


142. 


Aoquiesoenoe  of  deoree- 

A«r. — Where  a  decree-holder 


holder. — Waiver 
brings  to  sale  in  execution  of  his  decree  property  on 
which  he  holds  a  mortgage,  without  notifying  his 
encumbrance  upon  it,  and  on  being  asked  by  any  in- 
tending bidder  at  the  time  of  the  sale  whe^er  there 
is  any  encumbrance  on  the  property,  gives  an  evasive 
answer  which  misleads  the  bidder  and  induces  him  to 
purchase  the  property  as  unencumbered,  he  cannot 
subsequentiy  claim  as  against  such  bidder  to  enforce 
his  mortgage.    MoConkbll  o.  Matbb 

[2N.W.,816 
Doolab  Siboas  9.  Kbisto  Coohab  Bukshbb 

[8B.  L.  B^  A.C.,  407:  2  W.  B.,  808 


148. 


Inducing  person  to  buy 


property  by  denying  ezistenoe  of  olaim 
upon  iti — sihseqnent  attempt  to  enforce  charge. — > 
A  man  who  has  represented  to  an  intending  pur- 
chaser that  he  has  not  a  security  in  the  property  to 
be  sold,  and  induced  him  under  that  belief  to  buy, 
cannot  as  against  that  purchaser  subsequentiy  at- 
tempt to  put  his  security  in  force  .  Mmnroo  Lalii 
«.  Lalla  CHoona  Lall   •  21 W.  B,,  21 

[KB.,  II.  A.,  144 


144. 


Sale  in  execution  of  decree 


against  wrong  person  as  representative  of 
deceased. — Subsequent  claim  by  proper  representa- 
tive.— Qinieseence  of  real  representaiive. — One  8, 
died  indebted  to  the  second  defendant,  M.  On  his 
death  his  widow,  T.,  became  his  heir,  as  he  left  neither 
son  nor  brother  surviving.  In  1 878  M.  brought  a  suit 
to  enforce  payment  of  the  debt  due  by  the  deceased  8.^ 
and  he  mi^  B.,  tiie  mother  of  8.,  defendant  in  the 
suit,  omitting  T.  altogether.  On  80th  August  1878 
M.  obtained  an  ex  parte  decree,  and  on  the  26th  July 
1880  the  house  of  8.,  then  in  the  possession  of  B.,  was 
sold  in  execution,  and  the  first  defendant,  B.,  pur- 
chased it.  On  6th  September  1880  the  sale  was  con- 
firmed, and  on  26th  November  1880  B.  was  put  into 
possession.  On  the  10th  of  December  1880,  one  8. 
B.  presented  a  petition  on  behalf,  as  he  alleged,  of 
the  plaintiff  T.,  the  widow  of  8.,  to  set  aside  the  sale. 
He  did  not  produce  any  authority  from  her,  and  his 
application  was  rejected  on  the  14th  June  1881.  On 
the  81st  October  1878,  T.  adopted  the  pUiintiff  B., 
under  an  authority,  as  she  alleged,  of  her  deceased 
husband,  8.  In  1881  T.  filed  the  present  suit  on 
behalf  of  her  adopted  son  ^.  to  set  aside  the  sale 
and  to  reoover  tiie  house.  Meld  that  the  plaintiff 
was  entitled  to  have  the  sale  set  aside,  and  to  reoover 
possession  of  the  house.  The  estate  was  vested  in 
T,  as  legal  ifepresentative  of  her  'deceased  husband. 
Had  T.  wilfolly  put  forward  B.  as  the  representative 
of  i9.  so  as  to  deceive  and  mislead  Jf.,  then,  no  donbt» 
she  might  be  hdd  bomid  by  the  decree  obtained  by 
the  latter  against  B.  Her  mere  quiescence  while 
M.  wilfuUy  sued  the  wrong  person  could  not  affect 


Digitized  by 


Google 


{    1707    ) 


DIGEST  OF  CASES. 


(    1708    ) 


1S8TOFPEL — coniinued. 

5.  ESTOPPEL  BY  CONDUCT— MHiitMMi. 

Sale  in  exeoatlon  of  deeree  against  wrong 
person  as  representatiTe  oi  deceased—' 

^-eofUinued. 
ter  legal  rights,  or  deprive  her  adopted  ion,  th£ 
plaintiff  B.,  at  his  rights.  He  could  not  be  bound  by 
suit  and  sale  to  wluch  he  was  not  a  pari^  either  in 
person  or  by  representation.  Meld,  also,  that  T,  was 
not  bound  to  come  forward  to  assent  her  ownership 
when  the  property  was  attached  and  sold  under  M/t 
decree.  The  role — ^that  one  who,  knowing  his  own 
title,  stands  by  and  encourages  a  purchase  of  pro- 
perty as  another's,  ffiU  not  be  allowed  to  dispute  the 
validity  of  the  sale — implies  a  wilful  misleading  of 
the  purchaser  by  some  breach  of  duty  on  the  owner's 
part  In  this  case  there  was  nothing  more  than  mere 
quiescence  on  the  part  of  T.  Bab  waittapa  Shidapa 
V,  Banu  L  It.  IU  8  BouL,  86 


145. 


Mistake  as  to  what   was 


sold  in  proclamation  of  Bale^^Furchate  by 
decree-holder, — Jf.,  a  judgment-creditor,  having  at- 
tached certain  land  of  his  judgment-debtor,  entered, 
by  mistaJce,  one  parcel  thereof  in  the  proclamation  of 
sale  as  two  parcels  having  different  numbers  in  the 
list  of  propwty  to  be  sold.  Tins  parcel  was  put  up 
for  sale  and  purchased  by  the  decroe-holder  himself, 
and  was  subsequently  put  up  for  sale  and  purchased 
by  T*  In  a  suit  brought  bv  T:  against  JL  to  restrun 
M,  tiixai.  entering  on  the  laj^^-Held  that  M,  was 
estopped  by  his  conduct  from  setting  up  his  title  aa 
purchaser  against  T.  TmtAifVX  Chbtti  «.  MuxF- 
eAPPACHETTi  •    I.  Ii.  It.»  7  Mad,  107 


14a 


Bisolaimer    of    title     in 


former  rndtr^jBrndenoe  Aei,  #.  116, — 8aU  in  erne' 
tmiion  of  decree, — Jniervenor  in  reni  emit, — ^A  par- 
chase  by  a  mortgagee,  at  asalein  execution  of  a  decree 
upon  his  mortgi^,  of  the  right,  title,  and  interest  of 
the  mortgagor,  who  has  been  estopped  from  asserting  a 
title  to  tiie  property  as  against  certain  parties,  does 
not  place  such  mortgagee  in  a  better  position  as 
regards  the  estoppeL  A  suit  for  rent  by  a  zemindar 
and  patnidar  ag^unst  a  daipatnidar  was  defeated  by 
the  defence  of  the  latter  that  he  had  conveyed  his 
interest  to  others,  against  whom  the  former  after- 
wards obtained  a  decree,  and  brought  the  darpatni  to 
sale  in  execution,  buying  their  right,  titlei,  and  interest 
therein  himself,  from  the  darpatnidar  who  had  thiis 
disdumcd  title,  a  third  party  diumed  to  be  mortgagee, 
and  set  up  a  decree  on  his  mortgage  followed  by  a 
purchase  of  the  tenure  at  a  sale  in  execution.  He  was 
thereupon  allowed  to  intervene  in  a  suit  for  rent 
brought  by  the  lemindar  and  putnidar  against  an 
ijaradar  of  lands  within  the  da^tni  estate.  Seld 
that,  notwithstanding  this  purchase,  the  intervening 
mortgagee  was  bound  by  the  estoppel  arising  out  of 
the  mortgagor's  disclaimer  of  title  in  the  suit  above 
mentioned.  Poxbshnath  Muxibji  v.  Avathkate 
Bbb  .  LL.  B.,  8  Calo.,  866:  L.  B^  8  L  A.,  147 


147. 


Assertion  of  title  by  aao- 


tion-pnrcliasers  independently  of  nale.—Ad- 
mxeaion  of  title  hy  purehaee. — It  was  held  that  the 
auction-purchasers  at  a  sale  in  the  execution  of  a 
decree  were  not  estopped  from  asserting,  as  against  a 


ESTOFPEIj— eo«^'»««(f. 

6.  ESTOPPEL  BY  CONDUCT— eosKiMMd. 

Assertion  of  title  by  anotion-poroliasers 
independently  of  Eale—eontinmed, 

person  claiming  to  be  a  mortgagee  prior  to  the  sale 
of  the  property  purchased,  that  in  &ct  the  property 
was  their  own,  independentiy  of  the  auction-Bale. 
At  the  most  their  conduct  in  making  the  purchase 
could  only  be  regarded  as  some  evidence  of  an  admis- 
sion of  title  in  the  judgment-debtor,  which  they  could 
expUiin  or  rebut.    Havumait  Dat  v,  Asbadttllah 

[71Sr.W^146 

14a 


_  ponftTni  transaotion.— J^sT- 

eeutionofdeed, — A.  executed  a  deed  of  sale  of  a  house 
in  favour  of  J?.,  which  was  duly  reg^tered.  B.  after- 
waids  mortgaged  the  house  to  0,  Meld  that  A.  and 
those  cluming  through  him  were  estopped  as  against 
C.  from  setting  up  that  the  sale  of  the  house  to  B,  was 
a  benamee  transaction,  and  that  A,  continued  notwith- 
standing to  be  the  true  owner.  Bakhaldass  Mo- 
duck  «.  BiHDOO  Bashinbb  Dbbia 

[Marsh.,  888 :  a  Hay»  157 
See  Rah  Mohivbb  Dosbbb  e.  Pbait  KooiiABBB 

[8W.B^88 


148. 


Benami    Porohase.— Ifor^- 


ffa^e  by  benami  pmrchaeer. — A.  purchased  immove- 
able property  in  the  name  of  B,,  and  allowed  B,  to 
occupy  and  retain  possession  of  the  property.  B, 
mortg^tgcd  the  propoty  to  C  for  a  valuable  considera- 
tion. Held  that  A.  and  those  claiming  through  him 
were  estopped  from  asserting,  as  against  C,  his  or 
their  titie  to  the  proper^,  and  that  the  mortgage  was 
valid.    Eally  Dobs  Mittbb  v.  Gobivd  Chukdbb 

Paul Marsh.,  668 

See  Ham.  Mohinbb  Dossbb  o.  Pbaet  Eooicabbb 

[8W.R.,88 

and  Skxth  v.  ICoxhum  Mastok 

[i8w.R,5aa 

•  Benami  transaction.— JZt^A^ 


160. 

of  creditor  to  qneetion  acte  qf  debtof'e  benamidar. — 
The  creditor  of  a  deceased  proprietor  is  not  estopped, 
in  the  way  in  which  the  deceased  would  have  been 
were  he  alive,  from  questioning  acts  done  by  the  said 
proprietor's  benamidar;  for  the  rule  of  law  by  which 
an  heir  or  assignee  stands  in  no  better  position  than 
the  party  through  whom  he  derives  his  titie  admits 
of  an  exception  in  favour  of  those  who  would  bo 
themselves  aggrieved  or  defrauded  by  the  party 
through  whom  they  daim.  Lbxhbaj  Bot  «.  Motbb 
MashubSbiv  •        .        .    16W.  B^8a8 


161. 


—  Benami  tadt,—8wa  brongU 

by  one  pereon  in  name  of  another, — ^Defendant  in 
consideration  of  money  advanced  by  A,  chose  to  enter 
into  a  mortgage  with  B,,  who  now  sued  for  possession 
after  foreclosure.  Held  that  it  did  not  lie  in  the 
defendant's  mouth  to  object  to  the  suit  being  brought 
by  ^.  in  B,'s  name.  Sbib  Nath  Na6  v.  CHUin>BB- 
HATH  Ghobb    .  .    17  W.  R,  182 


VJLTfL 

162. 


Beoital  in  oonveyanoe.— 


Purchaser,  JSffect  of  admiseione  oH,-'Admienon»  by 
conduct, — The  deed  of  conveyance  of  land  in  Gal- 
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Beoital  in  oonveyanoe — eaniimied. 

cntta  recited  that  Uie  vendor  was  "seiied  of^  or 
otherwise  well  entitled"  to  the  property  intended  to 
be  sold  "for  an  estate  of  inheritance  in  fee-simple/' 
and  it  pviiported  to  oonvey  such  an  estate.  In  a  suit 
for  dower  by  the  ▼endor's  widow  against  the  heirs  of 
the  purchaser, — Seld  that  althongh»  as  between  the 
pliuntiif  and  the  defendants,  there  was  no  estoppel 
which  coald  prevent  the  defendants  from  proving 
that  the  estate  sold  was  other  than  an  estate  in  fee- 
simple,  yet,  as  the  purchaser  bought  the  property  as 
and  for  an  estate  of  inheritance  and  paid  for  it  as 
such,  the  recital  wbb  primd  facie  evidence  against 
the  purchaser  and  persons  claiming  through  him,  that 
the  estate  conveyed  was  what  it  purported  to  be,  it 
being  an  admission  by  conduct  of  parties,  which 
amounted  to  evidence  against  them.    Saskibs  v. 

PBOSOVOirOTBB  DOSBBB 

[L  Ii.  B.,  6  Gala,  794:  8  O.  I«.  B^  76 


163. 


XSndonieinent  on  deed  of 


eonv^yanoe. — AuHority  to  convey, — ^The  defend- 
ant had  received  a  conveyance  of  half  a  certain  piece 
of  land  from  S,  J',  {8.  J,  having  the  right  to  convey 
only  two  fifths  of  the  said  land,  the  remaining  two 
fifths  and  one  fifth  belonging  respectively  to  a  brother 
and  sister  of  S.  J.),  l^en  8,  J.  gave  the  convey- 
ance it  was  endorsed  by  his  sister.  This  endorse- 
ment amounted  to  an  estoppel  as  against  her,  or  any 
one  claiming  through  her,  against  saying  that  8.  J. 
had  not  a  full  right  to  convey.  Blaquibiui  v.  Bam- 
DHORs  Dobs    .  .    Bourke,  O.  C^  818 


154. 


•  Alteration  of  written  agree- 


ment» — Inference  drenon  from  acU  of  partiee, — 
Where  it  was  dearly  inferable  from  the  subsequent 
acts  and  conduct  of  the  parties,  that  an  arrangement 
reduced  to  writing  has  been  modified  and  tacitiy  can- 
celled, one  of  the  parties  cannot,  in  the  absence  of  any 
understanding  to  return  to  it,  be  allowed  to  enforce 
the  original  agreement  and  set  aside  the  arrangement 
subsequently  agreed  to.  Nuitkbb  aliae  Pabbttttbb 
V.  BBMVssinuiATH      •  .8  Agra,  41^ 


158. 


VedJXLre  to  pat  in  defence 


in  fbrmer  suit. — Content  implied, — ^The  failure  of 
a  party  to  put  in  an  answer  in  a  former  suit,  which 
in  no  way  threatened  his  title  as  a  reversioner,  cannot 
be  construed  into  a  consent  on  his  part  to  an  alien- 
ation made  by  a  Hindu  widow,  which  has  been  found 
in  a  subsequent  suit  to  be  iUegpftl  on  an  issue  raised  to 
contest  its  validity  as  made  without  legal  necessily. 

BUHBSBUB  MOOKBBJSB  V.  JUBOONATH  BOflB 

[W.  B.»186^48 


158. 


Consent  to  allow  joint 


property  to  be  dealt  with  in  oertain  way.- 
Pomer  to  withdraw  coneent, — After  the  several- 
owners  of  joint  property  have  given  their  assent  to 
its  being  employed  in  a  particular  way,  and  such  con- 
sent has  been  acted  on,  it  is  not  competent  to  an  in- 
dividual owner  or  a  purchaser  under  him  to  retract 
his  consent.    BooP  Dbbbb  «.  GuKGOO  Mull 

[8  W.  W.,  88 


E8TOFFEL~(M>«/t«i(e(2. 
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157, Agreement  between 

widow  and  reversioners  as  to  distribution  of 
estate. — Severeioner  witneee  to  deed,-~A.  Hindu 
widow  in  possession  of  her  deceased  husband's  separate 
landed  estate,  her  deceased  husbuid's  mistress,  and  hia 
illegitimate  daughter,  and  the  next  reversioner  to  such 
estate,  with  the  object  of  adjusting  family  disputes, 
entered  into  an  arrangement  by  an  instimment  in 
writing  for  the  distribution  of  such  estate.  A  re- 
moter reversioner  to  such  estate  was  a  witness  to  such 
instrument,  and  took  a  prominent  part  in  TnaVing 
such  arrangement,  and  the  same  had  his  full  consent. 
Held  that  such  remoter  reversioner  was  estopped  by 
such  conduct  from  afterwards  questioning  the  legal- 
ity and  genuine  character  of  sudi  distribution  and 
the  validity  of  assignments  made  by  the  persons  who 
shared  in  such  distribution.  Sia  Dasi  v.  Qub  Sahai 
[I.  L.  B.»  8  AIL,  882 

15a 


Aoqtdesoenoe  in  decree 
binding  joint  family  for  debts.~i9a^  in  exeew 
tion  of  joint  property  for  decree  againet  manager, — 
In  a  suit  by  A.,  a  member  of  a  Mitaluhara  joint  fomily, 
to  recover  possession  of  a  share  of  certain  property  sold 
in  execution  of  a  decree,  dated  21st  AjniI  1876, 
against  his  father  only  in  a  suit  to  which  A„  although 
he  came  of  age  in  1868,  was  not  a  party,  it  appeared 
that  the  debt  for  which  the  property  was  sold  was  be- 
gun in  1865,  was  increased  in  1869,  and  re-affirmed  in 
1873  and  1875  und^r  circumstances  which  would  bind 
the  family.  A.  had  lived  jointiv  with  his  &ther  and 
acquiesced  in  his  management  of  the  property.  Held 
that  the  joint  property  being  liable  for  the  debt 
upon  which  the  decree  was  obtained,  and  the  pur- 
chaser having  purchased  the  property  bond  fide,  the 
plaintiff  was  not  entitied  to  disturb  the  alienation; 
and  further  that,  under  the  circumstances,  he  was 
estopped  from  claiming  his  share.  DAinmAB  Dabs 
«.  Mahosam  Pandah  •    18  C.  la.  B.9  98 

Beoognition  of  adoption 


168. 

by  widow. — Snbeeqnent  objection  on  ground  of 
ite  invalidity. — ^Where  it  was  not  intended  by  the 
widow  that  her  adopted  son  should  succeed  her  in  the 
management  and  enjoyment  of  the  property  without 
her  consent,  she  may  resist  the  claim  of  the  adopted 
son  to  eject  her,  on  the  ground  at  the  invalidity  of 
the  adoption  under  the  Hindu  law,  notwithstanding 
her  previous  treatment  and  recognition  of  the  plaintiff 
as  heradopted  son,  and  her  aclmowlcdgment  having 
been  received  and  acted  upon  by  the  authorities  with- 
out question.  OoMBAO  SnroH  «.  Mahtab  Koonwab 

[8Agra,108A 

180. 


— —  Adoption  made  in  fWl  be- 
lief it  is  valid.— /iMiflfetii^  adopted  person  fnm 
claiming  ehare  of  inheritance  in  hie  natural  family. 
— ^The  rule  of  estoppel  by  conduct  does  not  apply 
where  an  adoption  is  made  b¥  a  person  in  fuU  belief 
that  the  adoption  is  valid  in  law,  and  thereby,  and  by 
the  subsequent  conduct  of  the  adopter,  the  person 
adopted  is  induced  to  abstain  from  MAiTwing  a  shares 
in  the  inheritance  of  hk  natural  family,  so  as  to 
prevent  a  person  claiming  through  the  adopter  from 
impugning  the  validity  d?  the  adoption.    Ebakjoli 
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6.  ESTOPPEL  BY  CONDUCT— «>ii<ifMi«l. 
Adoption  made  in  ftiU  belief  it  ia  valid 

— oofUinved. 
Illath  Yishku  Naicbitdbi  v.  Ebakjoli  Illath 
EBiBHKAir  NAnusBi      .        I.  L.  B^  7  Mad^  8 

161. Conduct     of     anoeator.— • 

Acquie»eenee,—K  person  on  attaining  majority  can- 
not oonteBt  an  arrangement  which  <£e  person  from 
whom  he  inherited  hf^  daring  his  minority  acquiesced 
in.    Tbifooba  Soohdabbb  «.  Gtopai.  Nath  Boy 

[25  W.  R,  868 

162. Estoppel  by  acts  of  ances- 
tor when  claiming  through.  "him.—Tahing 
leaaefirom  Qovernment. — In  a  suit  against  8.  and  G. 
to  recover  possession  with  mesne  profits  of  land  of 
which  the  plaintiff  had  heen  dispossessed  by  G,  as 
lessee  of  the  GoYemment,  he  claimed  the  land  as  part 
of  an  estate  (M.)  which  belonged  to  him  and  his 
ancestors  by  die  title  under  which  it  was  held,  and 
had  been  in  their  possession  very  long  under  that 
title,  and  that  he  had  held  the  property  as  of  right 
adversely  to  S.  for  a  period  which  sufficed  to  give 
him  a  title.  The  lower  Court  made  the  Gk>vem- 
ment  a  party,  and  finding  that  the  plaintiff's  father 
had  repeatedly  taken  from  Qovemment  a  farm  of  the 
villages  in  question  after  they  had  been  declared 
not  to  be  a  portion  of  M.  but  of  a  resumed  talook, 
concluded  that  the  plaintiff  was  estopped  by  the 
conduct  of  his  father.  Held  that  the  Qovemment 
ought  not  to  have  been  made  a  party,  for  the  phiintiff 
did  not  couch  his  plaint  in  any  degree  adversely  to 
Government;  and  that  the  father's  acts  were  no 
estoppel  to  the  plaintiff  such  as  to  prevent  him  from 
instituting  the  present  suit  against  8.  and  G, 
Bak  BimjUN  Chugkbbbutty  v,  Covbt  ot  Wabds 

[21 W.  B.,  192 

168. Acquiescence.— ^«^/>0;  by 

aeU  of  mother, — The  plaintiff  having  known  the 
nature  of  an  original  grant,  and  herself  recognised 
and  acquiesced  in  the  acts  of  the  lessee, — SeU  that 
she  was  bound  by  the  acts  of  her  mother,  which  as  a 
whole  resulted  beneficially  for  the  estate  ;  and  that  in 
any  case  she  was  precluded  from  questioning  them 
now  by  the  law  of  limitation,  the  present  suit  having 
been  brought  more  than  twelve  years  subsequent  to 
the  death  of  the  mother.  Pvddomokbb  Dossbb  v. 
DWABKANATH  BiffWAS  .  25  W.  B.*  885 


164.' 


Acquiescence  in  adoption. 

'^•Subeequent  objection  to  validity  of  adoption. — 
Whero  tiie  defendant  actively  participated  in  the  ad- 
option of  the  plaintiff,  the  defendant's  brother,  and 
by  many  acts  signified  to  the  plaintiff  and  to  his 
adopting  father  the  defendant's  complete  acquiescence 
in  the  adoption,  and  thereby  encouraged  the  plaintiff, 
who  was  an  adult,  to  assent  to  such  adoption,  and 
allowed  the  adopting  father  to  die  in  the  belief  that 
the  adoption  was  valid,  and  finally  concurred  in  the 
performance,  by  the  plaintiff,  of  the  funeral  cere- 
monies of  his  adopting  father, — Seld  that  the  de- 
fendant was  estopped  from  disputing  the  validity  of 
the  adoption.  Sasabhiy  Mobbshvab  Ghatb  o. 
Habi  Mobbshyab  Ghatb  .    U  Bom.,  190 

Chiktu  v.  Drokdu         .    11  Bom.,  192,  note 
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6.  ESTOPPEL  BY  CONDVCT—coniinued. 

165. Contradicting  conduct  in 

former  oaae.^Allowiny  attachment  of  property. 
— PlaintiffJB  who  have  in  a  former  case  allowed  pro- 
perty attached  as  theirs  by  their  creditors  to  be 
claimed  and  taken  by  the  defendants,  are  estopped  in 
a  subsequent  suit  from  making  a  contrary  averment. 
— Ebskibb  Sl  Co.  v,  OXHor  Chttkbbb  Dutt 

[W.  B.,  1864»  58 


166. 


Transfer    for   fraudulent 


ypjapoBer—Subeequent  ntit  to  recover  property.— A 
father  who  transferred  property  to  his  sons  for  the  sake 
of  defrauding  creditors,  and  permitted  the  sons  to  put 
forward  claims  on  the  property  founded  on  a  title 
inconsistent  with  his  own,  was  held  to  have  created  a 
state  of  circumstances  in  which  the  sons  were  entitied 
to  say  that  he  could  not  afterwards  sue  to  recover  the 
property  from  them.  Hubbt  Sukeub  Mooesbjbb 
«.  Kali  Cooxab  Mooxbbjbb  .  W.  B.,  1864,  265 


167. 


Transfer    by    trustee    in 


breach  of  trUBt,—Suit  by  tnutee  to  recover  pot' 
$es$ion,—Bond  fide  transferee  for  value  without 
notioe,--A  trustee,  alleging  that  the  trust  property 
consisting  of  land,  was  his  own  property,  mortgaged 
it  The  mortgagee  took  the  mortgage  in  good  faith, 
for  valuable  consideration,  and  without  notice  of  the 
trust.  The  mortgagee  obtained  a  decree  against  the 
trustee  for  the  sale  of  the  land,  and  the  land  was  sold 
in  execution  of  that  decree.  The  trustee  subsequent- 
ly brought  a  suit  to  recover  the  land  from  the  pur- 
chaser on  the  ground  that  it  was  trust  property  and 
that  he  had  no  power  to  transfer  it.  To  this  suit 
none  of  the  beneficiaries  under  the  trust  were  parties. 
Meld  that  the  plaintiff  was  estopped  by  his  conduct 
from  recovering  possession  of  the  land.  Gulzab  Ali 
«.  FidaAli        .        •        .    L  Ii.  B.,  6  AU,  24 

Declaration  of  husband  as 


16a 

to  wife's  ownership  of  pro^rty. '-'8«bsequent 
claim  of  hit  heirs, — Where  the  husband  during  hia 
lifetime  did  in  every  way  both  publicly  and  private- 
ly,  whenever  called  upon  to  make  any  representation 
on  the  subject,  always  represent  that  certain  immove- 
able property  was  his  wife's,  the  purehasers  from  her 
could  not  after  his  death  be  equitably  turned 
out  of  the  property  in  favour  of  his  heirs.  The  heirs 
after  his  death  would  be  as  much  bound  by  the  father's 
misrepresentations  as  he  would  have  been  during  hia 
life.  LucHuiTN  Chukdbb  Gbeb  Gosbeik  v.  Kalli 
Chxtbk  Sikgh   .  .        .  19  W.  R,  292 


169.  Equitable    iestoppeL— ^ir- 

tinyuishment  of  charge, — An  owner  of  property  made 
a  grant  therefrom  of  an  annuity,  with  a  proviso  that, 
in  case  of  failure  to  pay  the  same,  the  grantee  and 
her  heirs  should  be  entitied  to  take  possession  of  the 
property.    He  subsequently  mortgaged  the  same  pro- 

n,  by  an  instrument  which  set  out  that  it  was  his 
itely.  After  this  he  paid  the  annuity  till  the 
death  of  the  grantee,  whose  heir  he  was.  •  The  mort- 
gagees obtained  a  decree  upon  their  deed,  and  in  exe- 
cution thereof  the  property  was  attached  and  sold,  and 
th6  decree-holders  obtained  possession.  The  heirs  of 
the  mortgagor  sued  the  decree- holders  for  recovery  of 
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Equitable  estoppel— ooii^«m(2. 

tKwsesnon,  and  for  arrears  of  the  annuity,  daim- 
ing  under  the  terms  of  the  grant,  jffeld  that  the 
dMirge  merged  and  was  extinguished,  and  as  the 
grantor  had  professed  to  tranter  the  property  to 
the  mortgagees  unincnmhered,  he  was  honnd  to 
give  it  over  to  them  free  from  incumbrance,  and  it 
would  not  lie  in  his  month,  nor  in  the  mouths  of  his 
heirs,  to  let  up  the  charge  against  the  mortgagees 
and  their  vendees.  Rashst  Lal  v.  Mahbbh  Prasad 
[L  L.  B.,  7  AlU  864 


170. 


Acts  of  &gent,—Authority  of 


agemi, — Membm'  of  Hindu  joint  family, — ^A  per- 
son's agent  for  the  purchase  of  an  estate  is  not  neces- 
sarily &  agent  to  re-oonvey  the  same.  Thus,  where 
one  member  of  an  undivided  Hindu  family,  with  the 
Authority  of  his  brothers,  purchased  a  share  in  certain 
Xyroperty,  and  afterwards  (without  any  authority  from 
them)  cancdled  the  sale,  received  bock  the  considera- 
tion-money, and  surrendered  the  kobalah, — Held  that 
the  brothm  were  not  estopped  from  suing  the  parties 
in  possession  of  the  whole  property  to  set  aside  what 
the  single  brother  had  done,  and  to  obtain  possession 
of  the  share  in  question.  BnujOHAinn)  Mtub  v, 
Badha  Chubv  Mttbb  .        •  7  W.  B.^  885 


17L 


-  Purohase  by  agBD.tr- SeeUng 


«p  eharaeter  at  prineipaL — ^Where  a  man  steps  in 
during  an  anotion-iale  and  assumes  the  character  of  a 
principal  agent,  and,  deposing  another  who  is  really 
acting  as  agen^  purchases  ti^e  property,  he  cannot 
afterwards  be  flowed,  in  equity,  to  turn  round  and 
claim  to  have  purchased  not  for  the  principal  but  for 
himself,  and  to  obtain  a  profit  out  of  his  purchase. 
liOKHN  Kabaik  Bot  Chowdhbt  9.  Kallt  Puddo 
Bavdofabhta 

[28  W.  B^  868:  L.  B^  2  L  A«,  154 

172, Estoppel    by   aseent  to 

delivery  ordie/r.—Spidence  Act,  eh,  VUL'-Ven- 
dor  and  jmrekaser,r-A,  contracted  to  buy  from  S,  ^ 
Co,  180,000  gunny  bags  for  cash  on  delivery.  Sub- 
sequently C,  agreed  with  A,  to  advance  fll6,000 
against  87,600  bags.  B,  4*  Co,  gave  delivery  orders 
to  A.,  although  the  goods  remained  unpaid  for.  A, 
then  endorsed  certain  of  the  delivery  orders  over  to 
C  On  these  orders  tiie  agents  o£  JB,  ^  Co,^  at  the 
request  of  Ai,  wrote  the  following  words:  "The 
bearer  of  this  will  personally  take  delivery  of  each 
lot  as  required.''  C,  took  delivery  of  60,000  bags,  but 
i^.  4*  ^<'<  refused  to  deliver  to  him  the  remainder,  on 
the  ground  that  A.  had  not  paid  them  according  to 
the  terms  of  his  contract.  Held  that,  although  there 
had  been  no  actual  appropriation  of  any  goods  to  A., 
yet  as  ^.  ^  Co.,  by  tiieir  agents,  had  consented  to  the 
transfer,  and  had  thereby  induced  C,  to  advance 
B16,000  on  the  delivery  orders  being  endorsed  and 
made  over  to  him,  it  was  not  now  open  to  them  to 
repudiate  the  transfer,  which  they  had,  through  their 
agent,  been  the  means  of  confirming.  Estoppels  in 
the  sense  in  which  that  term  is  used  in  English  legal 
phraseology  are  matters  of  infinite  variety,  and  are 
by  no  means  confined  to  the  subjects  which  are  dealt 
with  in  chapter  VIII  of  the  Evidence  Act.    A  man 
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conHnmed. 

may  be  estopped  not  only  from  giving  particular 
evidence,  but  ^m  doing  any  act  or  relying  upon  any 
particular  argument  or  contention,  which  Sie  rules  of 
equity  and  good  conscience  prevent  him  from  using 
as  against  his  opponent.  GAjrais  MANmPAOTUBnra 
Co.  V.  SOVBUnciTLL 

[L  la.  B^  5  Cale^  669 : 5  C.  I..  B.,  588 

178.  Aeqqiesoenoe  of  mortgagee. 

-—Waiver  of  priority,— -Wheoi  a  prior  encumbrancer 
with  a  full  knowledge  of  his  title  stands  by  and 
through  his  agency  allows  the  mortgagor  to  deal  with 
the  property  as  if  it  was  unencumbered, — Held  that 
by  such  conduct  he  loses  that  priority  to  which  the 
prior  date  of  his  encumbrance  would,  had  he  acted 
otherwise,  have  entitied  him.    Bai  Sbbta  Bam  «. 

KlBHlTK  DaBB  alioB  KlSHHAXAX        .  8  AgTA^  402 

174. 


Bight  of  Appeal  by  de- 
fendant disclaiming  all  interest  on  his  own 
acoountb — Suit  for  redemption, — 8,  sued  to  redeem 
land  mortgaged  to  if.  and  made  P.  a  d^endant  in 
the  suit  on  the  ground  that  he  was  in  possession  on 
account  of  N,,  his  brother.  F,  •disclaimed  all  inter- 
est on  Ids  own  account,  and  alleged  that  he  was  in 
possession  on  behalf  of  N.  and  that  the  mortgage 
was  a  forgery.  N,  did  not  appear.  The  Munsif  de- 
creed for  the  plaintiif .  P.  appealed.  The  Subordi- 
nate Judge  dismissed  the  suit  on  the  ground  that  the 
mortgage  was  not  proved.  Held,  on  second  appeal, 
that  P.  had  no  locue  standi  and  could  no;|;  appeal  from 
the  Munsif  s  decree.  Ssskaytab  e.  'Paffttyaba- 
SATTAiraAB      •        .        .  I.  L.  B.,  6  Mad.,  185 


175. 


Aoqniescenoe.— Jfor^^d^0 


executed  during  plaintiff'*  minority, — The  plain- 
tiff sued  the  defendant  on  mortgages  executed  to  the 
plaintiif  by  the  adoptive  mothers  of  the  d^endant 
(who  were  also  defendants)  subsequently  to  his  adop- 
tion. The  plaintiff  contended  that  the  mortgages 
had  become  effectual  as  against  the  defendant  by 
reason  of  his  subsequent  conduct  Evidence  was 
given  that  he  had  promised  his  adoptive  mothers  to 
redeem  the  mortgages,  and  that  he  had  stood  by  and 
allowed  the  plaint^  to  carry  out  the  provisions  of 
the  mortgage  deeds  to  his  own  detriment  by  paying 
maintenance  to  the  defendant's  adoptive  mothers  and 
by  paying  off  certain  mortgages  which  had  been 
created  by  them  previously  to  the  adoption  of  the 
defendant.  Held  that  knowledge  on  the  part  of  the 
defendant  that  the  plaintiff  was  carrying  out  the  pro- 
visions of  the  mortgage  deeds,  and  his  allowing  the 
plaintiff  to  do  so,  did  not  estop  him  from  disputing 
them  afterwards,  for  it  was  no  part  oi  his  duty  to 
step  in  and  protect  the  plaintiff  against  the  conse- 
quences of  his  own  unauthorised  dealings  with  his 
property.    Shiddhbshyab  v.  BAMCHA]n)BABAy 

[L  la.  B.,  6  Bom.,  468 

176. — .  Intervenor  made  party  by 

plaintiff. — Appeal  hy  plaintiff  againat  order  mak- 
ing Mm  party, — When  an  intervenor  in  a  suit  to  re- 
cover rent  is  made  a  party  at  the  request  of  the 
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Intervenor  made  party  by  plaintiff-^ooii- 

tinued. 

plaintilf ,  the  latter  cannot  afterwards,  by  special  ap- 
peal, get  rid  of  the  effect  of  his  own  act.  Sham 
Ohuhd  Ghosi  Muhdul  «•  Dotaxotbb  Muhdul- 
vvE  9  W.  B^  888 

177.  ■  Bdpresentation  as  to  trans* 

fer  of  property. — 8mt  for  rent, — IiUervenor, — 
Evidence  Act,  $,  115. — In  a  suit  for  rent  brought 
against  an  i  jaradar  by  a  person  churning  to  be  the  dar- 
patnidar  of  certain  property,  the  def  en&nt  resirted  the 
chum  npon  the  ground  that  another  person  was  the  real 
owner  of  the  darpatni,  and  this  person  was  made  a 
co-defendant^  and  intervened  for  tiie  purpose  of  sup- 
porting his  title  to  the  rent.  It  appeared  that  in  the 
year  1259,  A,  purchased  the  darpatni  estate,  and 
sold  it  in  1266  to  his  wife  B,  and  son  C,  Afterwards 
X.  successfully  resisted  a  suit  for  rent  brought 
against  him  by  the  present  plaintiff  as  superior  land- 
lord, on  the  ground  that  he  had  parted  with  his  in- 
terest in  the  estate  to  Jl.  and  C  The  plaintiff  then 
sued  B,  and  C.  for  Ae  rent  and  obtained  a  decree, 
undei^  which  the  darpatni  was  sold  to  him.  He  now 
sued  the  ijaradar.  The  intervening  defendant  con- 
tended that  A,  had  mortgaged  the  property  to  him, 
and  that  such  proceedings  had  been  taken  on  the 
mortgage  that  he  was  entitled  in  A'e  right  to  the 
rent  of  the  property  as  the  owner  of  it.  Held  that 
the  intervening  defendant  could  take  no  better  title 
than  A,  himseU ;  and  that  as  A,  had  directly  induced 
the  plaintiff  to  believe  that  he  had  sold  the  property 
absolutely  to  B.  and  C,  and  had  led  him  to  bring  a 
suit  agunst  them  for  liie  rent,  and  under  the  decree 
obtained  in  that  suit  to  purchase  their  interest  in  the 
property,  the  intervening  defendant  could  not  set  up 
a  claim  to  the  rent  in  the  present  suit  as  against  the 
phiintiff.  AuHATH  Naih  Deb  v,  Bistu  Chuitdbb 
Boy       ....    I.  la.  B^  4  Gala,  788 


17a 


Joint   decree.— ^moim^   of 


eikaree  in  joint  property, — The  mere  fact  of  two  par- 
ties having  jointly  sued  and  obtained  a  decree  by 
right  of  pre-emption  against  a  third  party  does  not 
preclucte  either  from  contending  that  b¥  agreement 
they  were  not  to  take  equal  shues  in  tne  purchase. 
Bbbuhja  Kobbbb  9.  HuxrEBSHAD  Lall 

[8  Agra,  286 


179. 


—  Aooeptanoe  by  landlord  of 
lower  than  decretal  rate  of  rent.— Where  a 
decree  has  declared  a  certain  rate  of  rent  payable,  the 
landlord  is  not  prevented,  by  the  mere  &ct  that  he 
has  not  insisted  on  the  rent  being  paid  at  that  rate, 
but  has  accepted  a  lower  one,  from  recovering  at  the 
rate  given  l^  the  decree.  MAZZxnc  Ally  Khav  «. 
PiBTHXB  SiKGH  .        .    8  Agra,  268 

180.  — —  Effect  of  condition  in 
wajib-ul-im. — Suit  to  eet  aside  condition. — ^Where 
a  wajib-ul-urz  contained  a  condition  restricting  the 
landlord's  right  to  enhance, — Seld  that  having  signed 
it  he  must  be  held  to  be  bound  by  it,  until  he  estab- 
lishes his  right  by  a  civil  suit  to  have  the  ooodition 
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tinned. 

in  the  wajib-ul-urz  set  aside.      Ktazbb  Rah  «. 
Mahokbi)  Ali  Khav  .    1  Agra,  Bev.,  82 

NniTHA  Bam  v,  Sookh  Rax  8  Agra,  90 


18L 


Aasertlon  of  proprietary 


right. — Subsequent  claim  to  maintenance. — Under 
special  circumstances,  a  widow  who  had  asserted  a 
proprietary  right  in  certain  property,  without  putting 
forward  any  chum  for  miuntenanoe,  not  allowed 
afterwards  to  enforce  her  clum  for  maintenance 
against  such  property  in  the  hands  of  a  purchaser. 
Qoolabbb  V,  Ramtahal  Rai 

[1 N.  W.,  181 :  Ed.  1878»  276 


182. 


•  Grant  of  mokorrari  pottah 


by  parties  who  afterwards  acquire  perma^ 
nent  aettlement. — Parties  holding  a  permanent 
settlement  from  Qovemment  cannot  question  the 
validity  of  a  mokurrari  pottah  previously  granted 
by  themselves  when  they  held  the  property  under  a 
temporary  settlement  Abdool  Maknah  v.  Baboda 
Kavt  Bavmbjeb  .    15W.B^884 


188. 


Becognition  of  talookdari 


TigllL— Purchaser  at  sale  for  arrears  of  revenue,- 
At  a  sale  for  arrears  of  revenue.  Government  pui5- 
chased  a  pergunnah,  oontuning  a  certain  talook 
belonging  to  A.  The  talook  was  not  cancelled,  and 
the  Government  made  successive  temporary  settle- 
mento  with  A,  in  which  his  talookdari  right  was  re- 
cognised. The  right  and  interest  of  Cbvemment  in 
the  pergunnah  were  afterwards  sold  to  B,,  who  oust- 
ed A.  A,  afterwards  joined  with  C.in  taldng  a  patni 
lease  of  the  same  land  which  he  had  in  the  tidook. 
Held,  in  a  suit  by  A.  against  B,  and  C,  that  this  con- 
duct estopped  him  from  recovering  possession  of  the 
dependent  talook  from  which  he  was  ousted  hj  B. 
Assanoollah  v.  Oikoy  Ckurum  JSoy,  18  Moori^s  L  A^ 
817 :  18  W,  JB.,  24,  dted  and  distinguished.  GooBOO 
Pbbbhab  Chuokbebutty  «.  Baki  Nath  Chuokbb- 
buttt 2C.Ii,B^218 


134,  ._.^_  Begiatration  in  Collector^ 
ate.^  Onms  prodaiKlt.— In  a  suit  to  recover  possession 
of  certain  land  and  houses,  in  which  the  pleiintiih 
rested  their  claims  on  the  allegation  that  when  the  suc- 
cession opened  out  they  were  seventh  in  degree, 
whereas  the  def endante  were  eighth  in  degree,  from 
a  common  ancestor,  and  were  entitied  to  no  part  of 
the  property,  it  appeared  that  immediately  i^ter  the 
opening  out  of  the  succession,  the  plaintiffs  had 
treated  the  def  endante  as  having  equal  righte  with 
themselves  and  as  being  in  an  equal  relationship  to 
the  common  ancestor,  and  had  permitted  their  names 
to  be  registered  as  such  in  the  Collector's  books. 
Keld  (affirming  the  decree  of  the  High  Court  at  Al- 
lahabad) that  the  course  of  conduct  of  the  phuntiifs, 
althougn  not  amounting  to  an  estoppel  in  point  of 
law,  threw  the  burden  upon  them  of  proving  the  alle- 
gation on  which  they  rested  their  claim.  AaaAWAii 
SnrcNi  9.  FoujPAB  Snras       .   S  C.  Ii.  B,,  846 
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5.  ESTOPPEL  BY  CONDUCT— ooft^MMd. 


185. 


Bepoeit  of  money.— JZa^e  of 


imierett. — The  plaintiff  deposited  money  with  def end- 
ante,  iMmken,  on  80th  August  1868.  On  2nd  January 
1867  an  account  was  stated  and  a  halance  found  to 
be  due  to  the  phuntiff  consisting  of  the  original  de- 
posit and  interest  at  six  per  cent,  per  annum.  On 
11th  February  1876,  the  defendaute  proposed  to  pay 
the  plaintiff  such  halance  tog^her  wii£  interest  on 
tihe  original  deposit  fiom  January  1867  to  February 
1876^  at  only  4  per  cent,  per  annum.  The  plaintiff 
now  claimed  the  difference  between  interest  at  4 
and  interest  at  6  per  cent.  Seld,  the  defendante 
were  estopped  from  disputing  the  plaintiff's  demand 
for  interest  at  the  latter  rate.  Makuhdi  Kuab  v. 
Balkiskbn  Dab  •    I.  la.  B.,  8  A1L» 


isa. 


Gonatmotioii  of  doetunent 


TyiAiHiig  Bnit  premature.— i$«6««$ff»tfii<  contention 
thai  suit  ig  6arred.— In  a  suit  brought  to  recover 
money  lent  upon  a  mortgage  which  the  defendant  re- 
fused to  register,  the  defendant  put  a  construction 
upon  the  arrangement  which  was  accepted  by  the 
Courts  and  the  dum  dismissed  as  premature.  Jffeld 
that  when  the  plaintiff  sued  again  in  due  (t.e., 
Biatare)  time,  it  was  not  open  to  tSbe  parties  or  to  the 
Court  to  say  that  the  first  construction  was  wrong. 
£vATOOHins8A  V.  Khohdxab  Khoda  Nbwaz 

[Sa  W.  B.,  874 

187,  Giving  notioe  of  action 

under  s.  58,  Act  XZIV  of  1859.— Com* 
iention  of  non-applieiUnlUy  of  seoUon, — ^The  plain- 
tiff^ a  constable  of  police,  sued  the  defendant,  an  in- 
spector of  police,  for  money  had  and  received  to  the 
xSaintiff's  use.  The  defendant  had  received  the  pay 
of  the  plaintiff,  but  fuled  to  give  it  to  the  plaintiff. 
l<lotioe  of  suit  was  given  by  the  plaintiff  under  sec- 
tion 53  of  the  Madras  Police  Act  XXIV  of  1869. 
Meld  that  the  plaintiff  was  not  estopped  by  his  having 
pven  such  notioe  from  contending  that  section  68 
was  not  applicable  to  the  case.  Qundam  Vbkkata- 
8AMI «.  CHUMiriAic  PirBUSHOTTAKA  .  5  Mad^  466 


18a 


-  Agreement  not  to  appeal.— 


Smbeeqnent  appeal,-<-AftdT  aphonic  had  obtuned  a 
decree,  and  under  it,  in  execution,  arrested  his  judg- 
ment-debtor, the  latter  filed  a  petition  iu  Court  agree- 
ing not  to  prefer  any  appeal  against  the  judgment  ob- 
tm^ed  by  the  plaintiff,  and  the  judgment-isreditor  at 
the  same  time  agreed  to  release  the  judgment-debtor 
&om  arrest,  and  to  take  payment  of  the  sum  decreed 
to  him  by  instalments.  An  order  was  passed  by  the 
Court  embodying  this  arrangement.  The  judgpnent- 
debtor,  in  contravention  of  this  arrangement,  pre- 
ferred an  appeaL  ffeld  that  the  jud^ent-debtor 
having  i9duced  the  decree-holder  to  believe,  and  hav- 
ing expressly  undertaken  that  he  would  not  prefer 
an  appeal,  and  having  by  the  representetdon  and  un- 
dertaking procured  his  own  release  from  arrest,  was 
estopped  from  acting  contrary  to  his  deliberate  repre- 
aentetion  and  undertoking.  Fbotap  Chukdbb  Dabs 
«.  Abathook.  Abathoon  V,  Pbotap  Chithdbs  Dabs 
[X  Ii.  B.,  8  Gala,  465 :  10  C.  L.  B.»  448 
See  Amis  All  v,  Inoubjit  Egbb 

[B.L.B.^460 


^!8TOWEL^eowtinued. 

6.  ESTOPPEL  BY  CONDUCT— co«««««dr. 
Agreement  not  to  appeal— 0o»<t»«edL 

BAJMOHXTK  GoSSAIV  «.  GtOVBXOKW  GOSSAIV 

[4  W.  B:.  p.  C,  47:8Moore'B  I.  A«,  91 

189. Aoqniesoenoe    In  use  of 

trade  mark. — SuheequentUf  denying  right  to  use 
it. — ^Where  the  plaintiffs  by  their  conduct  led  the  de- 
fendant to  believe  that  they  claimed  no  right  to  a  cer- 
tain trade  mark,  and  that  it  was  open  to  the  defend- 
ant to  adopt  it  as  his  own,  and  the  defendant  did 
adopt  it,  and  by  his  indusixy  secured  a  wide  popu- 
larity for  it  in  the  Indian  market, — ffeld  that  the 
plaintiffs  were  estopped  from  denying  the  defendant's 
right  to  use  the  tnde  mark  in  the  Indian  market. 
LAYBuam  V.  Hoofeb      .    L  Ii.  B.,  8  Mad.»  149 


190. 

letter. — JPreeumption  of  knowledge, 


BeftiBBl    of    registered 
A  person  re- 


fusing a  registered  letter  sent  by  poet,  cannot  after- 
wards plead  ignorance  of  ite  oontento.  Lootf  Ali 
Mbah  «.  Pbabeb  Mohuh  Boy       .  16  W.  B.,  228 


6.  HISCELLAlirEOUS  CASES. 


19L 


Order  of  Court  made  with- 


out jtiri8diotl«n.—0r(ier  of  eaime  Conrtfor  re- 
fund under  execution, — ^Where  a  Court  on  the  appli- 
cation of  a  decree-holder  made  an  order  for  execu- 
tion, and  such  order  was  set  aside  (on  appeal)  on  the 
ground  that  such  Court  had  no  jurisdiction  to  enter- 
tain the  application, — ffeld  that  the  decree-holder, 
having  invoked  the  jurisdiction  of  the  Court,  was  es- 
topped from  calling  in  question  an  order  subsequent- 
ly passed  by  it,  directing  him,  to  refund  a  sum  real- 
ised under  the  (>rderfor  execution.  Qovutd  YamJlS 
«.  SAXSABAM  BAU0HANDB4 

[I.  I«.  B.,  8  Bom.»  42 


192. 


Party  not  bound  by  pro- 
oeedinga  not  allowed  to  take  advantage  of 
them. — Where  a  person  who  was  called  as  a  wit- 
ness and  set  up  a  claim  in  execution  proceedings,  was 
not  made  a  party,  and  was  therefore  not  bound  by 
those  proceedings,  it  was  held  that  in  a  subsequent 
suit  against  him  for  possession  (he  having  obstructed 
execution  of  the  former  decree),  in  which  suit  he  con- 
tended that  the  suit  was  barred  as  not  having  been 
brought  within  due  time  after  the  plaintiff's  applica- 
tion in  the  execution  proceedings  was  dismissed,  he 
could  not  take  advantage  of  the  execution  proceed- 
ings to  resist  a  daim  otherwise  admissible  against 
him.  Balyavt  Santabax  v,  Babaji  bin  Santhofa 
[L  Ii.  B.,  8  Bom.,  602 

198. 


-— ^  Acting  on  order  contain- 
ing reBerv&UoTLr^Dieputing  validity  of  reeerva" 
tion, — ^Whero  an  application  for  leave  to  institute  a 
suit  was  granted  under  clause  12  of  the  Charter,  leave 
being  reserved  in  the  order  to  the  defendant  to  move 
to  have  it  set  aside,  and  the  plaintiff  had  acted  on  the 
order, — ffeld  he  could  not  afterwards  object  to  the 
validity  of  the  reservation  it  contained.  Badha 
BiBx  V.  HuoBsooBUK  Dass         .    21 W.  B.»  204 


194. 


FictitlouB  sale.— J2e2i^.— 


Promoting  public  policy, — ffeld  that  though  the  law 
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IBBTOVPlESL-^ofUinued. 

6.  MISCELLANEOUS  CAS^S-^oniinued. 

Fiotltioiis  sale-^continued. 

under  the  ordinary  role  would  not  assist  parties  who 
have  colluded  in  order  to  evade  its  provisions,  hy 
restoring  them  to  their  original  status,  yet  relief 
may  he  granted  if  puhlic  policy  is  promoted  hy  so 
doing.    Bak  Pesshad  v.  Shbya  Psbshad 

[1  Agra,  71 


196. 


Bepndiatlon  of  aathority 


of  guardiaiL. — Adoption  of  beneficial  aeU. — ^A 
person  who  disputes  the  authority  of  another  to  act 
as  his  guardian,  and  repudiates  the  acts  done  hy  such 
guardian  in  that  capacity,  cannot  take  advantage  of 
those  acts  so  far  only  as  they  are  beneficial  to  him. 
SooBAH  Fbitheb  Lall  Jha  o.  Soobah  DoosaAH 
Lall  Jha.  Soobah  Doosqah  Lall  Jha  9.  Kebla- 
KUKD  SuroH      •        .        •        .       7  W.  B^  78 


laa 


Beoognition  of  tenure  by 


Government. — Fwrchaser,  Bight  of,— The  Govern- 
ment having  once  recogpused  the  plaintiffs  talook  by 
selling  it  for  arrears  of  rent  to  tiie  parties  through 
whom  the  plaintiif  claimed,  and  no  disclaimer  of  Ids 
talookdaree  right  having  ever  been  made  by  the 
plaintifC, — Meld  that  it  was  not  competent  to  the 
Qovemment  to  deny  the  title  of  a*tenure  which  it 
bad  by  selling  once  goaranteed  to  the  purchaser. 
Jbrbuk  Sin&h  Bubkoko  v.  Collxotob  of  Baokbb- 
auvQB 2W.  B^77 

GoLUOE  CKinrDBB  Sbot  V,  Collbotob  ov  Baokbb- 
GTjv&E      •        .        •        •       2W.B^188 


197. 


When  the  ze- 


mindari  rights  in  a  property  have  been  purchased  by 
Qovemment  at  a  sale  for  arrears  a£  revenue,  and  Qov- 
emment guarantees  the  rights  and  position  of  certain 
tslookdars  therein,  and  then  sells  its  zemindari  rights, 
the  second  purchaser  is  bound  by  the  acts  of  the  Qov- 
emment, and  the  talookdars,  if  dispossessed,  may  re- 
cover possession  under  clause  6,  section  28,  Act  X  of 
1859.     BUBNBB  KhAVXTX  «.  MODHOOSOODITK  Doss 

[8  W.  R,  Act  2C,  127 

JOOGUL  KI0EOBB  BOT  V.  AhSAITOOLLAH 

[4W.B.AotX,6 

198. Bale  of  mortgaged  property 

in  execatlon  of  decree. — JBffbct  of  tale. — Pf*r- 
ehaeer.  Right  of — Where  mortgaged  property  is  sold 
in  execution  of  a  decree  in  a  suit  brought  upon  the 
mortgage,  the  interest  of  the  mortgagee,  at  whose 
instance  the  sale  is  made,  is  held  to  pass  to  the  pur- 
chaser, and  the  mortgagee  is  estopped  from  disputing 
that  such  is  the  effect  of  the  sale.  Khbybag-  Jusbvp 
«.  LiiraATA  .    I.L.B.9  6Bom.»2 

199. Effect  of  eale.— 

Purehaeer,  Right  of — ^Where  a  decree  is  obtained  upon 
his  mortgage  by  a  mortgagee  and  the  mortgaged  pro- 
perty is  sold  under  the  deo-ee  for  the  purpose  of  pay- 
ing off  the  mortgagee,  the  interest  of  both  mortgagor 
and  mortgagee  passes  to  the  purchaser.  The  mort- 
gagee is  estopped  from  disputing  that  such  is  the 
effect  of  the  sa^,  so  &r  as  his  interest  is  ooncemed, 
although  the  officer  of  the  Court  may  only  have  de- 
scribed the  sale  as  one  of  the  right,  titie,  and  interest  f 


IBSTOPPEL— continued. 

6.  MISCELLANEOUS  CASEQ—eoiUinned. 

Sale  of  mortgaged  property  in  ezeoutioii 
of  deeree— continued. 

of  the  mortgagor.  It  is  not  the  practice,  in  the 
mofnssil,  to  require  the  mortgagee  to  convey  to  the 
purchaser.    The  transfer  takes  place  by  estoppeL 

SHBSHaiBI  SHAKBHOa  V.  SaLVADOB  VaS 

[Liu  B.,  6  Born.,  5 

EITBOPEAli'  BBinSH  SUBJECT. 

See  ExTBAPiTiov  Act,  1879. 

[X.  Ii.  B.,  9  Bom.,  88a 

SeeBiau  Coubt,  JvBiSDiCTioir  ov— Bok- 

BAT — CbiKIKAL. 

[I.  Ii.  B.,  9  Bom.,  a88»  88a 

See  Casbs  inn>BE  Jubisdiotion  ot  Cbi- 
miTAL  COUBT— SUBOPBAjr  Bbitisr 
SUBJBOTS. 

See  Majobity,  Agb  or  .  8  B.  Ii.  B.,  873 

QL  la.  B.,  7  AIL,  490 

8  N.  W.,  888 

1  B.  L.  B.,  O.  C,  la 

See  Qffbkob  oomciTTBD  ov  thb  High 
Sbab  .        .    1 B.  L.  B.,  O.  Cr.,  1 

See  PoucB  Aor,  1861,  B.  29 .  8  N.  W.,  128 

L 0]?portaiiity  to  plead  beings 

European  Brittah.  aabjeot. — Plea  not  taken  tUl 
too  late. — JFaiver. — A  Deputy  Magistrate  ought  to 
give  an  opportunity  to  a  prisoner  to  plead  that  he  ia 
a  European  British  subject.  The  mere  statement  of 
a  prisoner  that  he  is  a  European  Briidsh  subjectr 
nu^  before  the  Deputy  Ma^^rate  after  the  trial 
was  completed,  cannot  be  acted  on.    Clabk  v.  Beavb 

[6W.B.,Cr.,6a 

2, Mode  of  pTOi»dxae,— Charge 

against  European  British  stUfjeet. — Mode  of  pro- 
cedure by  a  Magistrate  with  regard  to  European 
British  subject  accused  of  ;an  offence.  Qubev  «. 
Shbbifv         ....    6W.B.,Cr.,ia 
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1.  MODB  or  BBAUKO  WITH  EtIDBNOX     . 

2.  ACCOTTNTS  AISTD  AOOOITin'  BOOKS 
8.  AOOOUNT  Salbs  .  •  .  • 

4t.  Dbcbbbs,  Judombnts,  Ain>  Pbooibd- 

IK08,  IK  rOBMBB  SUITS  — 

(a)  Qbnbbally      .... 

(b)  Ukbxbgittbd,  babbbp,  ahb  jbz 
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1738 
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1742 
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6.  jAlLABirNDI     AKD      jAXA-WAaHrBAXI 

Papbbs 174^ 

7.  Maps 174& 
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Digitized  by 


Google 


(    1721    ) 


DiaEST  OP  CASES. 


(    1722    ) 


WTDSNCB— CrVTL  CASES— -continued. 

CoL 

10.  BiPOBTS  OV    AjUBKS  AinO  OTHBB  OP- 

PIOBBS  1754 

11.  MI0CBLLANBOV8  DOOXTMBNTB  .  •  1759 
ACKNOWLBD&MBZrT  ....  1759 
BUKDOBUST  Papbbs    ....  1760 

Cakookgob  and  Collbotiov  Papbbs  .  1760 
Crucikai.  Coubt,  PBooEBDuras  in —  .  1760 
Dboeabed  Pbbson>  Stazembnt  bt—    .  1761 

Dkpobitionb 1761 

jyooxntEurr  Beobipt>booe  .        .        .  1761 

ElTHAVGBlCBlIT  OP  BBHT,  ETIDBVOB  OP 

Oboukb  op—  •  .  .  .  1762 
Ehtbibs  bt  Oppicxb  op  Coubt  •  .  1762 
QOTBBKinKT  Qazbttb  .  .  1762 

HAKDWBITIVa  ....  1762 

ISBUKKUTIBSI  PaPBBS  .  .  .   1762 

Kabuliats 1763 

liBTTBBS 1763 

llABKBT  BATB 1763 

Mabbiaob,  Rboistbatiok  op—  .  .  1763 
Kbbcaktilb  Custom  .  .  •  1764 
MuTATioB  Pboobbdhtos  .  .  •  1764 
NoTBS  OP  Dbpositions  .  .  ,  1764 
Pabtitiok  Papbbs     ....  1764 

Fbtitioks 1765 

FZ.BAJ>IK03 1765 

Possbssiok;  Fact  op—      •        •        .  1765 

BBaiSTBBB 1765 

Bbnt-boll  .....  1766 
BoAO-CBss  Papbbs  ....  1766 
Sbttlbmbxtt  Papbbs  ....  1766 

Sl&KATUBB 1767 

SsCAIJ.CAUSBCoUBT»PBO0XBDIirOSIK —  1767 

SUBTE7  Ain>  Measubxxbht  Papbbs  .  1767 
Thakbust  Papbbs  ....  1769 
Tbahslations  .  .  •  .  .  1769 
Yabiatiob  op  Bbbt,  Pboop  op —  .  1769 
Wajib-uitUbz  ....  1769 


12.  Sbookdabt  EyiDBzrox — 


.  1770 
.  1770 


Gbhxballt      .        • 

UirSTAMPBD     OB    UITBBOIBTEBBD 

documbnts  .  .  .  1771 
Lost  ob  sestbotbp  Booumbbts  1776 
noh-pboduction    pob    othbb 

Causbs  ....  1779 
(e)  copibs    op    d00ukbhts»    and 

CoPiBS  OP  CoPiBS  .        .  1781 

See  AocouBT»  Adjustmbkt  op — 

[B.  Ii.  B.,  Sup.  Vol,  8 

See    Bbvami     Tbabsaction  —  Qbitebal 

Casbs  .        .        .       6  C.  li.  B.,  470 

[9B.L.B^466 

See  Casbs  uvdeb  Bbbtami  Tbahsaotion— 
Onus  op  Pboop. 

See  Cbbbioh  op  Bbitish  Tbbbitobt  ik  In- 
dia •    I.  Ii.  B.,  1  Bom,,  867 

See  Chub  Lands  .     8  K  Ii.  B.,  P.  C,  4 

[17  W.  B.,  78 

OB.  lu  B.,  677 

See  Casbs    uspbb  Coioossiov  —  Civil 

Casbs. 


EVIDSNCS— CrVXL  CASEB—eontinued. 
See  Casbs  undbb  Etidbnob  Aot. 
See  Casbs  undbb  Judgicbnt  in  bbk. 
See  Cases  under  Pobsbssion— Etidbnob 

OP  POSSBBBION. 

See  Pbactioe — Ciyil  Cases — Motions. 

[8  B.  L.  B.,  Ap.,  66 

See  Pbitt  Council,  Pbaotiob  op— Ques- 
tions OP  Fact. 

[6  B.  lu  B.,  496,  601, 609 

9  B.  I..  B.,  264 

LL.  B.,  9  Gala,  260: 12  C.  L.  B.,  81 

See8ASAi>  .         .    12  B.  Ij.  B.,  120 

[I.  L.  B.,  8  Bom.,  840 

See  Casbs  undbb  Witnbss— Citil  Casbs. 
AdmiBBibUity  ot— 

See  Cases  undbb  Admission— Adihssions 
nr  Statements  and  Pleadings. 

See  Appellate    Coubt— Eyidbnob   and 

ADDITIONAL  EtIDENCE  ON  APPEAL. 

[6  B.  lu  B.,  Ap.,  64 
18W.B.,808 
12  Bom.,  247 

See  Casbs  undeb  Appbllatb  Coubt— 
Rejection  ob  Admission  op  Evidenob 
admitted    ob  bejectbd  in    Coubt 

BELOW. 

See  Commission— Ciyil  Casbs. 

[2  a  Ii.  B.,  A.  C  73 

8  B.  L.  B.,  Ap.,  102 

10W.B.,2d6 

22  W.  B.,  881 

6C.I..B.,109 

See  Cases  undbb  Rbgistbation  Act,  1877, 

S.49. 
See  Cases  undbb  Stamp  Acts,  1862, 1869, 
1879. 

Disoovery  of  tcesh  evidence. 

See  Cases  undbb  Appbllatb  Coubt — 
Additional  Eyidence  on  Appbal. 

1.  MODE  OP  DEALING  WITH  EVIDENCE. 

L DiaouBsion  of  mode  of  dealing 

with. — ^The  mode  in  which  evidence  is  to  be  dealt 
with  diBcuBsed.  Mathuba  Pandet  v.  Ram  Rucha 
Tewabi  .8B.I..B.,A.C.,108:11W.B.,482 

Bhaju  SiNCt  V.  Kaipnath  Tewabi 

[8  B.  la.  B.,  A.  C,  882 

2. Conflicting  evidence.  Inves- 
tigation of  cases  ot— There  is  no  safer  rale  for 
investigating  cases  of  conflicting  evidence^  where 
perjury  and  fraud  must  exist  on  the  one  side  or  the 
other,  than  to  consider  what  facts  are  heyond  dis- 
pute, and  to  examine  which  of  the  two  cases  best 
accords  with  those  facts  according  to  the  ordinary 
course  of  human  affairs  and  the  usual  habits  of  life. 

USUPOOLLAH  V.  IlCAXAN 

[5  W.  B.,  F.  C  28 :  1  Hoore'8 1.  A^  18 
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EVIBEKCE— CrVTL  CAHBB-^conHnmed. 

1.  MODE  OF  DEAIiING  WITH  EVIDENCE 
— eoiUmusd, 

3. Native  testimony,— Af#piMOfli 

of  perjury, — Evidence  should  receive  ita  due  weighty 
and  not  he  r^ected  from  a  general  distrost  of  native 
testimony,  nor  perjury  widely  imputed  without  some 
grave  grounds  to  support  the  imputation.    RUCA- 

3CAVX  AlOfAL  e.  KULAITTHAI  NaUOHBAB 

[17  W.  B^  1:  14  Moore's  L  A«,  846 

Prohahiliiy, — 


Onmndfor  deoision  on  evidemee, — ^The  general  fal- 
libility of  native  evidence  in  India  is  no  ground 
for  concluding  against  a  transaction  when  the  pro- 
babilities are  in  Sivour  of  it.  BuirwASBB  Lall  o. 
Hbthabaiit  SnroH 

[4  W.  U,  F.  O.,  128 : 7  Moore's  L  A^  148 


6. 


ITative  oases.— iVemHapfioii.— 
Ca9e  mpported  bv  false  emdenoe, — ^A  native  case  is 
not  necessarily  false  and  dishonest  because  it  rests  on 
a  false  foundation,  and  is  supported  in  part  by  false 
evidence.  WiSB  v,  SuimnLOOiriBSA  Chowdbanbb 
[7  W.  R,  P.  C 18 :  U  Moore's  L  A,  177 

Tbblttoxo  Koobb  v.  Nixbav  Singh 

[9W.R,488 

BASCAXAVI  AmCAL  V.  ElTLAHTHAI  NaVOHBAB 

[17  W.  R,  1: 14  Moore's  L  A^  846 

Judgment  on  fkcts.— ProdoM- 


lUies  of  the  eaee, — Rule  of  iViey  CouneiL — ^Where 
a  Judge,  whose  judgments  have  been  observed  to  be 
very  careful,  comes  to  a  conclusion  on  the  weight  of 
evidence  as  to  a  pure  question  of  fact,  the  High  Court 
would  do  wrong  not  to  follow  the  principle  laid  down 
by  the  Privy  (>>uncil9  not  to  interfere  in  a  judgment 
on  facts,  unless  the  conclusion  be  clearly  shown  to  be 
a  mistaken  one.  In  tins  country,  where  native  evi- 
dence, as  a  general  rule,  is  fallible,  it  would  be  safe 
and  proper  to  follow  another  principle  laid  down  by 
the  Privy  Council,  namely,  to  look  to  the  probabili- 
ties of  the  case.    Eduv  o.  Bbchuv 

[UW.B.,845 


7. 


.  Suffioieney  of  evidence.— JFvi- 


denee  which  miffhi  have  been  hut  was  not  adduced, 
(u  being  unnecessary, — Where  there  is  sufficient  evi- 
dence (d  a  &ct,  it  is  no  objection  to  the  proof  of  it 
that  more  evidence  might  have  been  adduced.    Ba- 

ICALIHOA  PiLLAI  0.  S&DA8ITA  PiLLAI 

[1 W.  IL»  P.  C^aS:  9  Moore's  L  A^  606 
Oonsent  to  decision  on  sach 


evidence  as  there  is. — Even  if  the  evidence  upon 
the  record  is  in  itself  insufficient,  a  Judge  may  pro- 
perly decide  the  case  upon  that  evidence,  if  the  de- 
fendant Consents  to  its  being  taken  as  sufficient. 
Shbbtul  Pbbshai)  Mittbb  v.  Jukhbjot  Mulliok 

[12  W.  B.,  244 

Caoom  LaiiL  «.  EoKiL  SnraH    18W.  B^S48 


9. 


Conflict    between    Judge's 


memoranda  and  recorded  evidence.— Where 
there  is  a  conflict  between  a  Judge's  memoranda  of 
evidence  and  the  recorded  depositions  of  witnesses. 


E  VIDENCET— CIVIIi  CASiEA—continned, 

1.  MODE  OF  DEALINO  WITH   EVIDENCE 
— continued. 

Conflict  between  Judge's  memoranda  and 
recorded  evidence— coa^tatMi. 

the  Court  must  be  guided  by  the  latter.    Hbbbaitath 

KOOBBBS  «.  BUBM  NaBAIIT  SiNOH 

[16  W.  IL»  875 :  9  B.  Ii.  B.,  274 


10.- 


.  Documentary  evidence,  deal- 


ing with. — General  rules, — When  a  document  is 
tendered,  it  b  the  first  business  of  a  Court  to  ^tisfy 
itself  whether  the  document  is  admissible  at  all.  .  If 
not  evidence  between  the  parties,  it  should  be  rejected 
att  once.  If  an  admissible  document  comes  under  the 
class  which  requires  proof,  it  should  be  distinctly 
noted  that  it  is  admitted  on  the  record  subject  to 
proof,  in  order  that  if  no  proof  be  offered,  the  oppo- 
site party  may  ask  the  Court  to  take  it  off  the  re- 
cord.    MAV80V  «.  OOLAX  KaBBIA  M0ON8HBB 

[15.W.R,490 


IL 


ISvidence  not  adduced    in 


former  suit. — Ground  for  refecting  evidence, — Do- 
cumentary evidence  tendered  by  a  plaintiff  cannot  be 
rejected  merely  because  it  has  not  been  adduced  in  a 
former  suit  to  which  plaintiff  was  a  party.  Pubbb- 
JAN  Ebatooh  9.  Btkukt  CHxnrDBB  Chuokbbbut- 
TY 9W.B.,880 


12. 


Production  of  false    docu- 


ment.— Duty  of  Court, — ^The  production  in  evidence 
of  a  forged  document  by  a  party  to  a  suit  does  not 
relieve  the  Court  from  the  duty  of  examining  the 
whole  evidence  adduced  on  both  sides,  and  of  deciding 
the  case  according  to  the  truth  of  the  matters  in 

issue.      SUBHOXOYBB  V.  SUTTBBSCHUKDBB  ROT 

[2  W.  B.,  P.  C,  18 

Chowdhbt  Chittiabsal  Singh  v,  Qovbrnmbitt 

[8W.B.,57 
Eni/roo  Mahokbd  v.  Hubdbb  Doss 

[19W.B.,107 
Gobiboo£LA  Gaebb  o.  Qooboodoss  Roy 

[2W.B.,ActX,9e 

BsvaAL  IHDIGO  Co.  V,  Tabikbb  Pbbshad  Ghosb 

[8W.B..ActX,149 


18. 


Alteration  in  document.- 


Admissibiliiif  in  evidence  of  altered  document. — If  a 
document  on  which  a  case  depends  appears  to  have 
been  altered,  it  cannot  be  received  in  evidence  or  be 
acted  upon  till  it  is  most  satisfactorily  proved  by  all 
the  subscribing  witnesses  at  the  least,  and  by  other 
evidence,  that  tiie  alteration  was  made  antecedentiy  to 
the  signature.  Pbtambbb  MANidcJBB  «.  Motbb- 
Ceund  MAinoEJBB  .    5W.  B.,  p.  C.,68 

[1  Moore's  I.  A^  420 


14. 


Possession  of  title-deeds.- 


Absenee  of  proof  of  acquisition  of  possession, — 
The  mere  fact  ot  possession  of  titie-deeds  without 
any  very  satiid&ustery  proof  of  the  mode  by  which  pos- 
session of  them  was  acquired,  was  held  by  the  Privy 
Council  to  be  outweighed  by  Uie  other  adverse  circum<' 
stances  of  the  case.  Kbipaxoybb  Dbbia  v.  Roma- 
VATH  Chowdhby   .        .        .    2  W.  B.,  P.  C.»  I 
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JdVlDSNCJO^dVUi  CASE8--c<miinued, 

h  MODE  OF  DSALIKQ  WITH  EVIDENCE 
— conHfmed. 

Po086fl8ion  of  UUe^eedB-^continued. 

Ebipamotsb  Dbbia  9.  GiBiSH  Chitkdeb  Lahobib 
[8  Moore'B  I.  A^  467 


16. 


-  Beasons  for  dlsbeUefl— Omiv- 


fftM  to  ffive  reawm  for  not  beUemng  evidence, — 
Where  the  lower  Appellate  Court  was  directed  by  the 
High  Court  to  try  a  particular  poinl^  vU.,  whether  the 
plaintiff  had  proved  actual  posaeflsion  within  twelve 
yean  of  loit,  and  the  Court,  in  dealing  with  the  evi* 
denoe,  obeerred  that  it  would  not  rely  on  private  do- 
coments  and  on  the  witnesses,  as  "they  were  not  of 
much  importance,  and  were  easily  prociured,"  and  re- 
jected survey  papers  coming  from  proper  custody,  as 
being  papers  easy  to  alter,  and  thei^ore  not  reliable, 
the  High  Court,  in  remanding  the  case,  held  that  this 
was  a  most  improper  mode  of  treating  the  evidence. 
If  the  Court  disbelieved  particular  witnesses  or  re- 
fused to  receive  certain  documents,  it  should  give  its 
leaaons  f6r  the  refusal  with  reference  to  these  docu- 
ments in  particular,  or  for  its  disbelief  of  the  parti- 
cular witnesses,  and  not  with  reference  to  documents 
or  witnesses  in  gCneraL  .CHAin)BA  Madhab  Rot 
«.  Khuluiasi  Dasi  .  1 B.  I4.  B^  S.  N.i,  Id 
Oman  «.  KxncAB  Pbaxathahath  Boy 

[1 B.  I..  B,  8.  N.,  25 :  10  W.  B.»  266 


la 


UnoppoBed   evidence.— /S^t/ 

fer  damagee, — Non-appearance  of  defendants, — In 
a  suit  to  recover  damages  caused  by  the  defendants 
plnnderiug  the  bouse  of  the  plaintiff,  the  Court  of 
fint  instance  passed,  upon  the  evidence  of  two  wit- 
nesses, a  decree  in  favour  of  the  plaintiff.  On  appeal 
by  some  of  the  defendants,  the  Judges  of  the  Sudder 
Dewanny  Adalut  of  A^ra  held  that  the  fact  of  plun- 
der was  not  proved,  and  dismissed  the  suit  as  against 
all  the  defendants,  ffeld  by  the  Privy  Council  that, 
as  the  defendants  did  not  come  forward  to  exculpate 
themselves  by  their  own  evidence,  and  as  the  evidence 
in  support  of  the  chaige  was  unopposed,  the  decree 
of  the  Court  of  first  instance  gouM  not  be  set  aside. 

0A5B8H  SdT&H   v.  RAM   RAJA 

[8  B.  U  B^  P.  C.  4t4: 12  W.  B.,  ]?.  C  88 

2.  ACCOUNTS  AND  ACCOUNT  BOOKS. 

17. Books   kept  In   oourse   of 

btuineas.-— Books  proved  to  have  been  regularly  kept 
in  course  of  business  are  admissible  as  corroborative 
hot  not  independent   proof   of   the    facts    stated. 

DWABKA  DA80  «.  DWABKA  DASB    .    2  AgTA^  808 


la Aooonnt  books.— ^0^  H  of 

1855,  M,  4S,— 'The  books  of  a  creditor  are  not  admissible 
as  e^dence  against  his  debtor  to  prove  the  debt,  un- 
less there  is  other  evidence  of  the  debt ;  in  which 
case  entries  in  such  books  may  be  admitted  as  oorro- 
boratire  evidence  under  Act  II  of  1866,  section  43. 
Rakkisio  Paul  Chowdhbt  «.  Hubbt  Dass 
EooHBOo        .        .    lCarsli.,219:  lHa7,569 

19.    ^  JEvidenee  Jot,  8, 

3^.— It  is  only  such  books  as  are  entered  up  as  trans- 
actions take  place  that  can  be  considered  as  books  re- 

II 


SVTDENCB— CiVlIj  CASES— con/tfttisdt. 

a.  ACCOUNTS  AND  ACCOUNT  BOOKS— 
continued, 

AoooTint  hooka— continued. 

gularly  kept  in  the  course  of  business  within  section 
^  of  the  Evidence  Act.  Mitnohbbbhaw  Bbzoitji 
V,  Nbw  Dhubuksby  Sfiniyivg-  akd  Wbating  Com- 
PAinr      ....    L  Ik  B.,  4  Bom.,  676 


20. 


Hffeot   of  ac' 


count  hoohe, — One  party,  by  merely  producing  his 
own  books  of  account,  cannot  bind  the  other.    Sobab- 

JBB  YAOHA  QaNDA  «.  KOONWABJBB  MaKIOXJBB 

[5  W.  B.,  p.  C,  29 : 1  Moore's  I.  A«  47 
Entries  In  aooonnt  books.— 


21. 

Emdence  Act,  9,  32,  cl,  2,  and  9.  34.^Acoount  boohe 
kept  on  behalf  of  firm  by  eervant  or  agent,— Admia^ 
eion, — ^Account  books  containing  entries  not  made  by 
nor  at  the  dictation  of  a  person  who  had  a  personal 
knowledge  of  the  truth  of  the  facts  stated,  if  regular- 
ly kept  in  course  of  business,  are  admissible  as  evi- 
dence under  section  34  of  the  Evidence  Act  I  of  1872, 
and  eemble  under  section  82,  clause  2.  Account 
books,'  though  not  proved  to  have  been  regularly  kept 
^in  course  of  business,  but  proved  to  have  been  kept 
^on  behalf  of  a  firm  of  contractors  by  its  servant  or 
agent  appointed  for  that  purpose,  are  relevant  as  ad- 
missions against  tiie  firm.  Qubbn  v,  Hanmanta 
[I.L.B.,lBom.,610 


22. 


Evidence  Act,  ». 


145, —Statement, — A.  was  employed  by  B.  at  inter- 
vals of  a  week  or  fortnight,  to  write  up  S.'b  account 
books,  B.  furnishing  him  with  the  necessary  inform- 
ation either  orally  or  from  loose  memoranda,  jffeld 
that  the  entries  so  madb  could  not  be  g^ven  in  evidence 
to  contradict  A,,  under  section  146  of  the  Evidence 
Act,  as  to  previous  statements  made  by  him  in  writing. 
The  statements  were  really  made,  not  by  A,  but  by  B,, 
under  whose  instructions  A,  had  writt^  them.  Muir- 
CHBBSHAw  Bbzonji  V,  New  Dhttbmsbt  Sfibbikg- 
AND  WBATiNd  CoMPAKY  .  L  L.  B.»  4  Bom.,  676 


28. 


Absence  of  entry 


in  a  book  irrelevant. — JEvidenee  Act  I  of  UB72, «. 
34, — ^Though  under  section  34  of  the  Evidence  Act  the 
actual  entries  in  books  of  account  regularly  kept  in  the 
course  of  business  are  relevant  to  the  extent  provided 
by  the  section,  such  a  book  is  not  by  itself  relevant  to 
raise  an  inference  from  the  absence  of  any  entry 
relating  to  a  particular  matter.  Qubbn-Ekfbbbs  «. 
Qbibh  CHTiirDBB  Bavbbjbb 

[I.I..B.,10Calo.,1024 


24. 


Where  a  Judge 


considered  it  inequitable  to  reject  plaintiff's  books 
when  they  made  for  him,  viz.,  as  to  amounts  lent  to 
defendant,  and  to  accept  them  when  they  were  against 
his  interest,  viz,,  in  the  amount  of  repayment  cre- 
dited to  defendant,  and  therefore  disregarded  both  de- 
scriptions of  entries  equally,  but  gave  a  decree  in  plain- 
tiff's favour  for  such  entnes  as  were  proved,  without 
deducting  the  items  credited  to  d^endant, — Held 
that  entries  in  an  account  book,  whether  on  the  tsredit 
or  debit  side  of  the  account,  are  not  conclusive  evi- 
dence either  of  amounts  paid  or  of  sums  actually  due 

3k 
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STVlDKfil'CB— CIVIL  CAS'BB^eoiUiimed. 

2.  ACCOUNTS  AND  ACCOUNT  BOOKS— 
eotUiwued. 

Entries  lil  aoooont  hodkB-^conUnm^d* 
which  the  Jadge  is  hoand  to  believe.  The  Jadge  wbb 
hound  to  look  at  the  whole  of  the  entries  in  the  phkin- 
tiff's  book,  to  give  credit  to  saeh  of  them  as  be  be- 
lieved to  be  true,  and  to  discredit  those,  if  any,  which 
he  believed  to  be  false.  ISAir  Chahsba  Sorex  «. 
Hasak  Sibpab 

[8B.KB^A. 0^186:  UW.B^625 

SSu  — ■ —  Swiiy   againti 

imterut  of  witness, — In  a  soit  for  accoont  by  the  ie« 
presentatives  of  A,,  deceased,  a  docament  w«s  offered 
as  evidence  porporting  to  be  a  copy  made  by  deceased 
of  an  accoimt  romished  hiln  by  the  defendant  con- 
taining an  entry  of  a  payment  of  II5/XX).  by  the  de- 
ceased to  the  defendant,  siid  the  purchase  therewith  bjr 
the  defendant  of  Company's  paper  for  the  deceased. 
ffeld  thaty  by  itself,  the  docament  was  inadmissible. 
But  when  further  evidence  was  given  by  a  witness 
that  the  deceased  had  stated  to  him  that  the  docament 
was  a  correct  statement  of  his  account  with  the  defend- 
ant,—AM  that  such  evidence  was  admissible';  and 
thaty  with  the  addition  of  this  evidence,  the  docament 
also  was  admissible  as  containing  an  entry  by  the  de- 
ceased against  his  interest.  Bu^  quare,  whether  the 
circumstance  that  the  entry  only  indicated  a  conver- 
sion of  the  money  into  a  new  shape  did  not  take  away 
the  character  of  its  being  an  entry  against  interest. 
ZATirmB  V.  HAiNrn  Baba  Cazbavxb 

[2  Ind.  Jur.,  IT.  a,  64 

28.  ■  HaUchiita  hook. 

— Seidenee  against  vendors, — A  hat-chitta  book  is  a 
document  kept  especially  as  a  security  for  the  vendor; 
and  in  the  absence  of  fraud  it  must  be  considered 
binding  upon  him.  GoFBBKOHtrN  BoT  v.  Abdool 
Bajah  Brrajxrs  Nacoda  .  llnoLJiir., IT 8.^868 

27.  — — ^— — -  Disputed  Hems 
of  account,  Proof  of—In  an  action  1^  a  banking 
mm  against  ano&er  firm  to  recover  a  balance  upon 
an  account  between  them,  the  plaintiff  put  in  evi- 
dence the  account  books  of  his  finn,  and  the  Inspector 
of  the  .Court  certified  that  the  books  were  regularly 
kept,  consistently  with  the  rules  of  banking,  and  that 
they  agreed  with  tiM  account  rendered  by  the  phiin- 
tiff  to  the  defendant.  The  pluntiff,  however,  exam- 
ined no  witness  to  prove  that  the  books  were  regularly 
kept,  or  the  general  accuracy  of  the  particular  charges 
constituting  the  demand :  he  proved  admissions  by  the 
defendant  of  the  correctness  of  the  account,  and  of 
■n  award  in  his  favour  of  one  of  the  disputed  items. 
The  defendant  in  his  defence  did  not  deny  the  ac- 
curacy of  the  phdntiff's  accoont,  or  of  the  books  put 
in  evidence,  bat  objected  to  two  items  of  the  account, 
and  claimed  a  set-off,  but  eiamined  no  witnesses  to 
rebut  the  plaintiff's  case.  Meld  (reversing  the  Sod* 
der  Court's  decree)  that  although  the  plaintiff's  books 
and  the  Inspector's  report  were  not  conclusive  evi- 
dence, yet  that  the  necessity  of  strict  proof  was  xvmov« 
•d  by  &e  admission  of  the  defendant,  and  the  fact  of 
the  absence  by  him  of  anv  evidence  to  impeach  the  ac- 
curacy a£.the  accounts,  the  disputed  items  being  satis- 
factorily accounted  for.  DwABKA  Dabs  v,  Javkbb 
Doss     ....       8  Moore'B  L  Ai,  88  ' 


EVXDEiraB— OlVIIi  CASBB-'caiteimued. 

2.  ACCOUNTS  AND  ACCOUNT  BOOKS— 
eontinmed^ 


28. 


Aoooiuit  books  of  fMtory^ 


^-Payment  ofrei$i,^The  account  books  of  a  factory, 
regularly  sworn  to  by  the  manager,  are  legal  evidence 
of  payment  of  rent.  Kalbb  Kant  Mo^ogmbab  «. 
Waisob         •  2W.B.«AetX,75 


29. 


Svidenee     Act, 


1872,  #•  84, — Factory  books  cannot  be  need  as  inde- 
pendent primary  evidence  of  the  payment  to  which 
the  entries  refer ;— Act  I  of  1872,  section  34.  Qubbk 
«.  HiTBiyBBF  Saw>t  •  28W.B.9Cr.,27 

80. Fymaish  aooofaDtB.—JSmdence 

of  right  to  property,— An  entry  in  the  pymaish  ac- 
ooonts  is  not,  per  se,  sufficient  evidence  to  establish  a 
right  to  property  which  is  denied.  Kbshayav  v. 
Vastobtan  l.I^n^7Uad^2&7 


81. 


Aao<mnto,—JB9idenee  of  repu* 


t<rHon  as  to  ownership  of  property, — Suit  to  recover 
forest  tracts  from  Qoternmefii,-'\Ti  a  suit  '^  a 
zemuidar  to  recover  certain  forest  tiacts  from  Gov* 
emmenty  the  plaintaff  relied  on  certain  accounts  call- 
ed Ayaknt  accoonts  as  famishing  proof  of  the  inclu- 
sion of  the  said  tracts  within  the  liniits  of  his  zemin- 
dari.  The  District  Judge  refused  to  accept  these  ac- 
counts as  evidence  of  reputation,  because  no  evidence 
was  inoduced  to  show  for  what  purpose,  by  whom, 
and  in  what  cincximstanoes,  these  accounts  were  pre- 
pared, and  what  guarantee  existed  to  ensure  their 
accuracy.  Meld  that  inasmuch  as  they  were  from 
time  to  time  prepared  for  administrative  purposes  by 
village  officers  and  were  produced  from  proper  custody 
and  otherwise  sufficiently  proved  to  be  ^nuine,  tiiey 
were  admissible  as  evidence  of  reputation.  No  distinc- 
tion can  be  drawn  between  evidence  a£  reputaildon  to 
estaUish  and  to  disparage  a  public  right.  SlTA  Sir- 
bbaxakita  v.  S«obbxab7  op  Statb  fob  India 
[l.Ii.B.,91Cad.,286 

88. 


Partnership  books.— Jc<  II 

of  1865,  e,  69.— 'A,  if  Co.  and  B.  ^  Co.  entered  into 
a  joint  adyentore  in  opium.  A*  4*  Co.  were  to  send 
money  to  various  places  to  be  handed  to  the  agents, 
who  wero  to  buy  and  sell.  They  now  claimed  against 
S.  4*  CO'  'or  money  alleged  to  have  been  so  sent  after 
giving  credit  for  sums  received.  The  proof  was  the 
arrival  of  the  money  at  ^.  4*  ^•''  pl&^  of  business 
9tq;yported  by  entries  in  ^.  4*  Co.*e  books  at  eacli  place, 
but  there  was  no  proof  of  payment  to  the  agents  save 
such  entries.  As  to  remittances  to  the  other  places, 
the  only  evidence  was  the  books  ot  A.  ^  Co*  at  the 
place  of  despatch.  Meld  that  there  was  no  evidence 
as  to  the  latter  claims;  and  as  to  the  former,  although 
the  evidence  i^ypeared  insufficient,  the  case  would  not 
be  remanded,  as  the  appellant,  independent  of  these 
claims,  had  a  baknoe  against  them.  Sbth  Labhot 
Chahd  v.  Sbth  IinmA  Mull 

[4ai<.B.,P.C.,81:  18W.B.,P.0..8e 
18  Moore's  I.  A.,  386 
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Asoount  books  of  bankiiig 


firm. — Suit  for  money  unaccounted  for. — Proof  qf 
pagment^-^Wher^  the  fact  of  payments  by  a  banking 
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HViDBNOS— CIVIL  OAB^SB^tontinmed, 

2.  ACCOUNTS  AND  ACCOUNT  BOOKS— 
conHnued. 

Aeoonnt  books  of  banking  fonai—e<mHnued, 

firm  is  diatinctly  pat  in  imae,  the  books  of  the  firm 
being  at  most  conoborstiYe  eyidenoe>  the  mere  gpe- 
nenl  statement  of  the  banker  to  the  effect  that  his 
books  were  correctly  kept  is  not  sufficient  to  dis- 
charge the  burden  of  proof  that  lies  upon  him;  par- 
ticularly if  he  has  the  means  of  producing  much 
better  evidence.  In  a  suit  to  recover  moneys  un- 
aeoounted  for,  where  defendants  plead  payments 
endorsed  on  documents,  and  the  endorsements  pur- 
port to  have  been  signed  by  the  plaintiffs,  the  formal 
and  regular  method  of  proof  is  to  call  on  the  plaintiffs 
to  adnut  or  deny  their  signatures,  and  then  to  call 
upon  witaxesses  to  state  whether  they  saw  the  plain- ' 
tafEs  sign  or  could  speak  to  the  handwritiiig,  or 
generally  what  took  place.  GuKGhA  Pmbshad  v. 
Ikdsbjit  Singh  .    28  W.  B^  F.  C^  880 


84. 


Bankers'  aoootint  booka— 


SmU  againat  represttUativet  of  ouatomerfor  balance 
of  aeeoumi, — In  an  action  bv  bankers  against  the  re- 
pmentatives  of  a  deceased  customer  to  recover  a 
balance  of  an  account  alleged  to  be  due  to  the  plaintiff 
by  the  deceased  at  the  time  of  his  death,  the  produc- 
tion of  the- bankers'  books,  with  the  entries  of  the 
items  oonstitnting  the  demand,  kept  according  to  the 
established  custom  of  mahajuns  in  India,  is  not  of 
itself  sufficient  evidence  to  establish  such  a  claim, 
strict  proof  of  the  debt  being  required.  Rax  Sm 
KxBHBM  «.  Rax  Hubi  Kibhbn 

[5  Moore's  I.  A«,  488 


86. 


Spit  for  balance  of  nnad- 


jaated  aooonnt. — In  a  suit  for  a  sum  of  money  on 
an  unadjusted  account,  plaintiff  filed  a  memorandum 
(A)  with  her  pliunt,  from  which  the  amount  claimed 
in  the  plaint  could  not  be  made  out.  In  her  exami- 
nation by  tlie  Court  the  plaintiff  put  in  another  me- 
morandum (C)  to  explain  memorandum  (A).  Defendant 
admitted  that  memorandum  (C)  was  signed  by  him. 
Itfhad  reference  to  a  period  immediately  preceding 
Umt  for  which  the  suit  was  brought.  Seld,  that 
memorandum  (C)  was  rather  evidence  to  support  the 
originally  stateid  cause  of  action,  than  an  amendment 
of  the  daim  or  the  substitution  of  one  daim  or  cause 
of  action  for  another.  The  case  was  one  which 
sboold  have  been  decided  not  merely  on  the  discre- 
pancy between  the  two  statements  made  by  plaintiff, 
bat  on  the  whole  of  the  evidence.  The  mere  omis- 
sion of  an  accountable  party,  franung  his  own  ac- 
count, to  carry  forward  into  a  new  account  a  balance 
against  himself  existing  in  a  former  one  can  consti- 
tate  no  evidence  in  his  own  favour.  To  prove  the 
existenoe  of  the  balance,  such  omission  might  be  con- 
sidered in  conjunction  with  other  evidence  in  the 
cause.  Mvixa  Muxhdba,  Bsgum  op  BZ-KiNa  ov 
OiTDH,  V.  Tbkabth  Roy     .   14  W.  B^  P.  O.,  24 


86. 


Suit  for  balance  of  account. 


—XMkkam  AgrieuUuriMt^  Relief  Act  {XVII  of  1879) 
s.  56. — Signed  balance  of  acconnt, — Attestation  of 
account. — ^A  balance  of  account  signed  by  an  agn- 
colturist  is  an  instrument  which  purports  to  evidence 
an  obligation  for  the  payment  of  money,  and  cannot, 


SVIDENCK-CIVIL  OA&JSS-^oneinueS. 

a.  ACCOUNTS  AND  ACCOUNT  BOOKS— 
continued. 

Suit  for  balance  of  acooimt— continued.. 

therefore,  be  admitted  in  evidence,  unless  written  by,, 
or  under  the  superintendence  of,  and  attested  by,  a  vil- 
lage registrar,  as  required  by  section  56  of  Act  XYII 
of  1879.    EiJirjFx  Ladba  v.  DHOia)B  Eovdaji 

[I.I..B.,6BonL»729 


8.   ACCOUNT-SALES. 


87. 


Account   B&Je.—Goode    e^a- 


eignedfrom  London. — A.  at  Calcutta  consigned  goods 
/through  B,  at  Calcutta  to  C  at  London  for  sale  on 
his  {A'ey  own  account  and  risk.  B.  advanced  money 
thereon  to  A.  The  goods  were  sold  in  London  by  C.y 
who  sent  the  aecount-sale  to  B.  in  Calcutta.  In  a 
suit  by  B,  against  A^  in  Calcutta  for  the  balance  due 
to  him  OD  account  of  the  myoney  so  advanced  after 
giving  credit  to  A,  for  the  amount  realised  by  the 
sale  of  the  goods  according  to  the  account-side, — 
Seld  that  the  aceountjsale  was  primd  facie  conchi- 
sive  of  the  amount  realised;  and  if  A.  wished  to 
falsify  the  account,  the  onus  lay  upon  him.  Doo- 
KUH  ft.  Si^iVBNS    .        •       2  IncL  Jxa^  IST.  &,  5 

d8»  — ^— — — ^— ^—  Consignment  of 
goods  to  foreign  market, — Implied  contract. — 
Where  goods  are  consigned  to  be  disposed  of  in  a 
foreign  market,  it  is  an  implied  term  of  the  agreement 
Iw  the  consignor  that  the  account-sales  furnished  by 
the  correspondents  abroad  shall  be  taken  as  primA 
facie  evidence  of  what  the  goods  realised.  Beld  that 
this  was  so  even  though  the  consignor  objected  to  the 
correctness  of  the  acoount-salea  when  furnished  to 
him.    HoDOSON  v.  Bupchakd  Hazabim¥l 

[6  Bom.,  O.  C,  89 

89.  ■  In     an     action 


brought  by  the  plaintiffs  for  the  balance  due  to  them 
from  the  defendant  in  respect  of  shipments  which 
had  been  treated  by  the  plaintiffs  as  oonsi^^nmentaon 
the  defendant's  account,  account-sales  furnished  by 
plaintiffs  to  the  defendant  were  held  to  be  prim!d 
facie  evidence  of  the  amount  realised  by  the  sale  of 
the  goods  mentioned  therein.  Shsabkak  «.  Flbm- 
ur& 5B.IfcB.,619 

4.  DECREES,   JUDGMENTS,  AND    PROCEED- 
INOS  IN  FORMER  SUITS. 

(a)  Qbkbsaxly. 

'  Decree  of  competent  Court. 


40. 

— Presumption. — The  decree  of  a  competent  Court 
must  be  presumed  to  be  valid  and  binding  on  the 
parties,  until  the  pariy  attacking  the  decree  clearly 
shows  that  it  was  improperly  obtained  by  reason  of 
fraud  or  misrepresentation  practised  upon  the  Judge 
by  the  party  obtaimng  the  decree.  Rajkasain  Dutt 
V,  GOITB  MONBB  DOBSBB      •  »         6  W.  B.,  215 


4L 


Proceedings  and  decree  in 


II 


former  BOit. — Decision  as  to  execution  of  will. — 
Where  plaintiff  and  defendant  respectively  put  in  as 
evidence  different  portions  of  the  proceedings  in  a 

3k2 
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18  V IDENCS— CIVIL  CASES^eonHitued, 
4  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS  IN  FORMER  SVlTQ'-conHmed. 

(a)  GxnaAiJ.T— «(Hi^'flN(^. 

Frooeedlngs  and  deoree  in  former  Biiit-<- 
eontinned, 

former  Bnit,  and  f oand  argamente  thereon,  the  Court 
Ib  hoond  to  nse  them  all  as  evidence.  The  finding  of 
a  Civil  Court  as  to  the  execution  of  a  will  is  not  con- 
clusive evidence  on  the  point,  if  the  question  of  its 
execution  was  not  a  material  issue  in  the  suit.  Bikb 
Ckuitpbb  Roy  v.  TxncsEzooDJODr     .  12  W.  B^  87 


4a. 


Beoree  in  prevloiui  suit- 


AdMueibility  of,  in  evidence, — Effect  of  a  previous 
decree,  as  evidenioe  in  a  subsequent  suit^  stated. 
Bamjah  Khak  v.  Rakav  Chamab 

i  [I.L.B^10Cala,8e 


4a 


Decree  as  to  anthentioity 


of  deeda.— A  Judge  may  lawfully  employ  a  former 
decision  for  the  purpose  of  showmg  that  documents 
which  bear  such  a  distant  date  that  their  attestation 
or  proof  in  the  usual  form  is  impossible,  had  been 
used  publicly  on  a  former  occasion  in  the  same  Court 
when  they  had  been  found  to  be  autibientic,  though 
such  decision  is  not  evidence  in  the  case.  NAeiTB 
SxvoH  V.  MusEUiruiri)  Khah  Sisdab 

|iiw.B.,aoe 


44. 


Decree  as  to  aitoation  of 


ohur  for  a  portion  of  which  suit  ia  brought 
— ^A  former  decision  as  to  the  situation  of  a  chur, 
when  an  eight-annas  share  was  in  dispute,  is  not 
binding  as  an  estoppel,  although  it  is  strong  evidence 
in  a  suit  in  which  the  other  moiety  is  disputed. 
NAZDCooDBBir  Ahkbd  Chowdhby  0.  WiSB 

[5W.  B.,282 


46. 


Decree  for  posaemsiojLSuU 


under  Act  XIV  of  1869,  e.  16.--A  decree  for 
sion  in  a  suit  under  section  15  of  Act  XIV  of  1869 
is  primd/aoie  evidence  that  the  plaintiff  in  that  suit 
is  entitied  to  recover  from  the  defendant  therein 
mesne  profits  for  the  period  of  dispossession.  Ra- 
SHA  Chubit  Ghatak  v.  Zaxibunkisba  Khavux 

[2  a  Ii.  B.,  A.  C.  67 :  U  W.  B.,  88 
Reversing  on  appeal  under  Letters  Patent, 

ZAXUBDOONIBSA  9.  RASHA  ChTTBIT  GHITTTTrOK 

[9  W.  B.,  690 


4a< 


Decree  in  Btimmary  anit.— 


Snitfor  arreare  of  r«i^.--In  a  suit  for  arrears  of 
rent,  decrees  in  summary  suits  against  the  defendant 
for  rent  for  years  subsequent  to  those  in  respect  of 
which  the  rent  is  claimed,  are  no  evidence  of  such 
rent  being  due;  but  such  a  decree  is  primdfaeie  evi- 
dence in  support  of  a  ckim  for  rent  for  the  next 
ensuing  year.  Avsubqodbbn  v.  Shoboobhbb  Bula 
Dabbb,  Marah.,668:2Hay,  664 

47.  '  Decree  declaring  amount  of 

rent  payable.-- iS«i* /or  reni.^A  decree  in  a 
former  suit  declaring  the  rent  payable  by  a  ryot  is 
evidence  of  the  rent  still  payable  by  him  unless 


EVIDI!NCB--CITIL  OASES— «o»^tii«Mr. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SUITS^eonUmned. 

(a)  Gbbbballt— ^oaiimttfd. 

Decree  declaring  amount  of  rent  pay* 
able — eontintted. 

rebutted  by  him  hy  proof  of  change  in  the  rent. 

CHUKDBB  COOICAB  KOY  v.  ZBBin7irT00LI.AH  SlKDAB 

[W.  B.,  1864  Act  X,  06 

MOHKOHBKBB     DBBBB    V.    BlKODB    BbHABBB 

Sbaha.        •        /  2XiW.'B^lO 


48w "  Proceedinga  in  former  anit. 

— Reverted  decree, — ^Where  a  plaintiff  had  been 
successful  in  both  the  lower  Courts,  and  the  decree 
which  he  had  obtained  was  only  reversed  by  the  High 
Court  on  the  ground  that  he  was  not  entitied  to  the 
particular  relidP  asked  for,  without  the  finding  of  the 
lower  Appellate  Court  and  the  pleadings  of  the  par- 
ties beii^  disphiced, — Held  that  it  was  open  to  the 
plaintiff,  in  a  Subsequent  suit  against  the  same  defend- 
ant, fnoned  in  a  different  way,  to  adduce  the  pro- 
ceedings in  the  former  suit  as  evidence  for  what  they 
were  worth.  Mobbbh  Chuhdbb  Bbohkoohabbb 
V,  Duro  BuHDHOo  Boss         •       SM  W.  B.,  266 


48. 


Deeiaion  between  oo-de- 


tBnABXLtB.--Admie9ibiliiy  of  deeree  in  former  euii, 
— Evidence  AM,  e,  18. — ^A  fining  in  a  former  snity 
in  which  the  question  was  tried  between  all  the  par- 
ties to  the  present  suit,  was  held  to  be  admissible  as 
evidence  in  this  suit  under  the  Evidence  Act,  section 
18,  although  the  plaintifEs  and  defendants  in  the 
present  suit  were  in  form  co-defendants  in  the  for* 
mer.    Gvtxbb  Koibttbto  «.  Bhuxut  KonnTSTO 

[88W.B..467 


60. 


-Deeiaion  of  Appellate  Court 


where  there  ia  a  deeiaion  of  High  Ck>art  in 
different  proceedinga  on  aame  point— Decress 

declaring  decree  a  eimple  monejf'decree,  and  one 
creating  a  Uen, — The  decision  A  the  High  Court 
that  a  certain  decree  was  only  a  money-decree  and 
carried  no  lien,  has  not  any  binding  effect  on  a  pre- 
vious deeinon  of  a  lower  Appellate  Court  in  another 
suit  between  different  parties  rebating  to  other  lands 
sold  under  the  same  decree  in  which  it  was  held  that 
the  decree  gave  a  lien  on  the  properly  sold,  and  the 
Appellate  Court's  decree  was  entitied  to  be  treated 
as  one  in  full  force,  notwithstanding  the  subsequent 
High  Court  decision.  Mahohbd  Dakibh  v.  Ma- 
HOHBD  Eabx    .  •    86  W.  R,  lU 

6L Former  anit  fbr  partition.— 

Partition  of  properttf  ae  evidenced  by  deed  foiihont 
poeeeeeion  under  it, — A  partition  of  property  be- 
tween members  of  a  family,  though  evidence  that  the 
property  is  probably  theirs,  is  no  evidence  against  a 
thini  party  unless  it  is  shown  that  there  has  been 
some  possession  in  accordance  with  the  partition. 
DooBGhA  Pbbbhab  Sikgh  V,  Opbbdbokath  Chow- 

DHBT  21  W.  B.9  146 


62. 


•  Depoaitions  of  witneaaea  in 


former  auit  in  Collector's  CkiUctSvidenee 
of  relaiionehip  of  landlord  and  tenant, — In  a  suit 
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SVIDBKGB-^-CIVlIi  OABBB-^ouHnued. 

4  DECBBSS^  JUDGMENTS^  AND  PROCEED- 
INQS  IN  FORMER  SUlTS^-e&mHmued, 

(a)  GBirzBJL£LT — eontinueJL 

Depo0itioii8  of  witneMes  in  former  suit 
in  Ckdleotor's  Couxt^eotUimted. 

for  aman  of  rent  of  knd  for  which  no  rent  has  ever 
been  paid,  where  the  phuntiif  aska  alio  for  asaesB- 
ment  of  tke  rate  of  rent,  and  where  the  tenure  had 
commenoad  thirtv  years  previonsly  and  had  heen  in 
the  poaaesaion  of  defendant*  a  gprandfather,  father, 
and  himaeJf  without  any  rent  having  heen  paid, — 
Meld  that»  in  deciding  whether  the  rdation  (k  land* 
lord  and  tetuutt  exiated  between  the  partiea,  the  Civil 
Coort  waa  entatled  to  look  at  evidence  taken  in  the 
CoUector^a  Conrt»  being  that  of  witneaaea  who  had 
been  ffxiwaiTied  and  croaa-examined  by  the  preaent 
defendant  when  the  anlt  waa  originally  tried  there. 
KXDAS   NATH    CHUCKBBBTnmr    «.    GOPBB    Nath 

Ohobb         ....         S8W.B.,4a6 


5a. 


Depositions  of  witneeeee 


in  former  mdU^Differeni  parHet, — Copiea  of 
depoeitiona  gpiven  in  anita  in  which  defendant  wte  not 
a  par^,  cannot  be  treated  aa  evidence  in  a  caae  in 
which  he  ia  a  party.  Shvmbo  Gbbb  Qossain  v. 
Ram  JnwAB  Laxj.  8  W.  B.,  609 


64, 


OojOfj   of  huitabood.-*2>»f- 


/ereni  pwriiM, — ^An  authenticated  copy  of  a  hnata- 
bood  of  ia09  B.S.,  of  which  the  original  waa  pnt 
into  the  CoUectorate  by  the  lemindar  according  to 
Regulation  VIII  of  ISOO,  waa  held  to  be  no  evidence 
againat  third  partiea,  diefendanta  in  a  rent  auit. 
Ram  NuBSuia  Mittbb  •.  Tbifooba  Sooitdbbt 
Daboa  ....         8W.B.»106 

(>)  Pbbjjuutbd,  BABun>>  avd  jrx  partm  Dbobos. 


66. 


-  Decree  fbr  kabnliat— ZTiiaas 


eeuted  decree. — JStidenee  of  amoumi  of  rent. — A 
decree  for  a  kabnliat  for  arreara  of  rent  ia  evidence 
of  the  rent  which  the  judgment-debtor  ia  Uable  to 
paj  only  when  he  ia  called  upon  to  execute  auch 
kabnlia^  not  where  the  decree  haa  never  been  exe- 
cuted, and  no  kabuliat  haa  ever'been.  given.  Hbbba 
Ljlll  Sbal  v.  Jokbbb  Mollas  .  20  W.  B.,  278 

Bakbb  ICadhub  Bajtbbjbb  9.  Bhagitt  Pal 

[90  W.  B.,  466 

.    Hahovbd  As3AS  o.  Rbilt  .     24  W.  B^  447 

MiasBB  «.  Nasbb  Ali  .    21W.B.yd8 


6a 


Deoree   assessing   rent.— 

Evidence  on  queetion  of  title. — A  decree  of  the 
High  Court  declaring  plaintifPa  right  to  aaaeaa  rent 
upon  land  held  by  defendant  aa  lakMraj,  ia  a  binding 
dedaion  between  the  partiea  on  the  queation  of  title, 
even  though  incapable  of  execution  by  reaaon  of 
lapae  of  time,  and  ahould  not  be  excluded  from  con- 
aideration  by  the  Deputy  Collector.  Raicbookdbt 
Dabbb  Ckowdkain  v.  Ram  Pbbshad  Sadkoo 

[8  W.  B.,  288 


57. Deoree  barred  by  Umita^ 

tion. — Decree  for  rent. — Evidence  of  rate  of  rent. 
—A  decree  fox  rent  ia  admiaaible  in  evidence  againat 


EVTDBNCB— CIVIL  OASER-^eonUnnud, 

4.  DECREES^  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SUITS-H^a^'Mied. 

(f)   UVBZBOrTBD,  BABBBD,  AVD  MX  PAMT9 

Dbobbbb  —coniinmed, 

Deoree  barred  by  limitation— ceaftMMi. 

a  defendant  to  prove  the  rate  of  rent  he  waa  liable 
to  pav,  although  the  decree  haa  not  been  executed 
for  three  yeara)  and  haa,  therefore,  become  barred 
under  the  law  of  timitation.  Bbbbohuhdbb  Mavix 
V,  Rambishbv  Shaw 

[14 B.I..  B.»  P.  Go  870:  28  W.B.,128 


68. 


Decree  for  rent. 


— Evidence  of  receipt  of  rent. — ^A  decree  for  rent 
in  a  auit  under  Act  X  of  1869  againat  the  defendant* 
an  intervenor,  which  haa  remained  unexecuted  for 
more  than  three  yeara,  ia  not,  in  a  aubaequent  auit» 
admiaaible  in  evidence  to  ahow  that  the  defendant 
had  not»  during  a  period  aubaequent  to  the  decree, 
been  in  bond  fide  receipt  of  the  rent  Rax  Sukdbb 
Tbwabi  v.  SBiirvirr  Dbwasi 

[14  B.  Ia.  B.,  871,  note :  10  W.  B.,  216 

89. Ifac  parte  deoree  nnezeouted 

and  barred  by  limitation.— ^vuIaiuw  of  title, 
—A  decree  ex  parte  becomea  inoperative  if  not  exe- 
cuted within  the  time  aUowed  by  law,  and  a  party 
who  obtaina  auch  a  decree,  having  accepted  hia  atatua 
at  variance  with  that  aaaigned  to  him  under  the  de> 
cree  for  a  term  beyond  limitation,  cannot,  at  any 
aubaequent  period,  rely  upon  that  decree  aa  proof  of 
hia  title,  nor  can  it  be  accepted  aa  auch  by  the  Courta. 
Rakjbbawav  Rai  o.  Dbbp  Nabain  Rai 

[Agra, 7.  B^  78:  Ed.  1874,  80 


8a 


Evidence  of  rent 
being  dme, — A  decree  obtained  ex  parte  ia,  m  the 
ahaence  of  fraud  or  irregularity,  aa  binding  for  all 
purpoaea  aa  a  decree  in  a  oonteatod  auit  Such  a  de- 
cree ia  adnuaaible  aa  evidence  even  though  the  period 
for  executing  it  haa  expired.  Where  the  plaintiif 
aued  the  defendant  for  a  year'a  rent  at  the  aame  rate 
which  had  been  decreed  to  him  for  the  previoua  year 
in  a  auit  which  he  had  brought  againat  the  aame 
defendant  for  rent  of  the  aame  property,  and  relied 
upon  the  former  decree,  which  had  been  obtained  e» 
parte,  aa  evidence  of  the  rent  due  to  him  from  the 
defendant,'~JZeM,  that  the  decree  waa  properly  ad- 
miaaible aa  evidence,  though  the  phuntifl  had  not 
taken  ou^  execution  upon  that  decree,  and  hia  right  to 
take  out  execution  waa  barred  by  limitation.    BiB- 

OHUITDBB   MAiriOBTA  «.   HlTBBIBH  CHUKDBB  DaSS 

[I.  L.  B.»8  OalQH  888: 1  C.  L.  B.,  686 

8L  -—————>  Ex  parte  deoree. — A  judgment 
adduced  aa  evidence  ia  not  to  be  rejected  merely  on 
the  ground  of  ita  having  been  ex  parte.  Ojoov 
Shahoo  v.  AvxrvD  Sihoh    .        .    10  W.  B.,  257 

Chuitdbb  Coomab  Dutt  e.  Joy  Chuhdeb  Dutt 
Moyookdab  .    19  W.  B.,  218 

-  Different     par* 


ties. — ^An  ex  parte  decree  ia  admiaaible  in  evidence 
qnantum  valeat,  even  againat  a  peraon  who  waa  no 
party  to  it    A  decree  obtained  by  one  party  againat 
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EVIBE^CS-^SIVIIi  CABlSi&—e4mtinmed, 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  HmTS-^otUinued. 

(5)  UKBXBCITTBD,  BABBIDi,  AKD  SX  PARTS 

Ex  parte  decree— ^oft^tnfMi. 

another  cannot  be  oonaidered  as  eonclosiv^evidence 
against  the  title  of  a  third  par^.  HuNSA  Koobb  «. 
Sheo  QoBiim  Raoot  ,         •        .  24  W.  B^  481 

63, Evidence  in  enU 


for  rent. — The  fact  of  a  dectee  in  a  rent-aait  having 
been  given  ew  parte  does  not  detract  from  its  valne  as 
evidence  of  the  relationship  of  landlord  and  tenant 
between  plainti£E  and  defendant,  provided  dae  notice 
has  been  served  on  the  latter ;  and  such  a  decree  may 
be  filed  as  evidence  withont  the  judgment  on  which  it 
was  founded.    Tooky  «.  Dukbvp  Sivoh 

[12W.B^478 


64. 


Admieeihilitff 

and  effeet  of. — Where  a  suit  is  tried  ex  parte  and  no 
issues  of  fact  are  raised  beyond  the  general  issue  in- 
volved in  the  claim,  the  decree  considered  as  evidence 
is  only  evidence  that  the  amount  decreed  was  at  the 
time  due  from  the  defendant  to  the  plaintiff.  GOTA 
Pbbsead  Aububtbb  «.  TABam  Eaht  Lahobbb 
Chowdhby       ....    28W.  B^14d 


65. 


Decree  under 


which  nothing  ha*  been  recovered. — ^A  decree  is  evi- 
dence even  though  nothing  has  been  recovered  under 
it.  A  Court  is  bound  to  consider  the  value  of  even  an 
ex  parte  decree  pending  in  appeal  when  it  is  tendered 
as  evidence.  Mahoxbd  ELiVA  Mbah  o.  Ruk  Maho- 
MBD 24W.  B.,264 


6a 


Summary  decree. 


67. 


Evidence      of 


amount  of  rent, — An  ex  parte  decree  is  not  conclu- 
sive evidence  of  the  amount  of  rent  payable  by  the 
same  defendant  in  another  suit  for  subsequent  rent  of 
the  same  property.  Where  the  plaint^  sued  the 
defendant  for  a  year's  rent  at  the  same  rate  which 
had  been  decreed  to  him  for  a  previous  year  in  a  suit 
which  he  had  brought  against  me  same  defendant  for 
rent  of  the  same  proper^,  and  rdied  upon  the  former 
decree,  which  had  been  obtained  ex  parte,  and  which 
he  also  alleged  had  been  duly  executed,  as  evidence 
of  the  amount  of  rent  due  to  him  by  the  defendant, 
but  it  appeared  that  the  lower  Court  had  fbund  that 
the  all4;ed  execution  proceedings  were  fraudulent^ 
and  that  no  steps  had  been  taken  which  gave  finality 
to  the  decree, — Seld  that  the  decree  was  not  conclu- 
sive evidence  of  the  amount  of  rent  due  from  the 
defendant,  or  of  the  questions  with  which  it  dealt. 
Birchunder  Manickya  v.  Surrieh  Chunder  Daee,  I. 
L.  JB.,  S  Calc.,  883,  distinguished.  NiLHONBT 
SiKGH  V.  Hbbba  Lall  Dass 

[I.  Ii.  B.,  7  Calc,  98 : 8  C.  I..  B.,  867 


-Eeidence  of  rate  of  rent.^^Ex  parte  summary  de- 
crees are  no  evidence  of  the  rate  of  rent  leviable. 
Amf A  Pubna  Da8I  v.  Jotkisto  Mookbbjbb 

[W.  B.,  1864^  Act  X,  107 

MlTEBBZOODDBBK  aUoe  BhaLOO  MbAV  9.  Wooir    ' 
^      PUT00KI8SA  BiBBB  .     7  W.  B..  194    i 


EVIDENCB— CIVIIi  OABSB—continued. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED^ 
INGS  IN  FORMER  SUITS~«o»^'ai(e(<. 

(e)  DbOBBBS  AKD  PbOCBBDIKOB  HOT  INTBU 
TARTBB. 

68. Former  deerees  and  pro- 

oeedings. — Dijf^reni  partiea, — ^Decrees  and  proceed- 
ings to  which  the  defendants  were  not  parties  are  not 
admissible  as  evidence  against  them.  Sutto  Sitkn 
Ghobal  v.  Dhonb  Kbibtno  Siboab  .    1 W.  B.,  88 

Mahoxbd  Ali  v.  Shubuk  Au  .    8  W.  B.,  422 

Lall  Sin^h  v.  Modhoobuduh  Rot 

[8W.B^4a6 
Jot  Pbokabh  Sivoh  v.  Akebu  Allt 

[9W.B.,91 

SUBUT    S002n>FBBB     DbBIA    9.     RaJBNDFB     Ki- 

8H0BB  Rot  Chowbhbt  .    0  W.  B.,  126 

MOHA  MOTBB  DoBBBB  V.  JOODHISTBB  DbB 

[10  W.  B.,  112 

Shbo  Dtal  Poobbb  v.  Mohabbb  Pebshad 

[IOW.B.,477 

AMEBBOOVNISSA  KkATOON  V,  JUOOBBKATH  ROT 

[U  W.  B.,  118 

Eabhbb  Chundeb  Mojoomdab  0.  Sbbtul  Cruh- 

DBB  TCTLLAPATTUB  .  .     17  W.  B.»  151 

Mahomed  Bux  v.  Abdool  Kubbbk  alias  Aboo 

[20  W.  B^  468 

AsvKD    MoHiM   Ghttttitok   v.  Soobji  Kakto 
Achabjbb  Chowdhbt  .    22  W.  B.»  688 

Lalla  Mohadbo  Dtal  Sutgh  o.  Chundeb  Feb- 
BEAD    .  .    26W.  B.,67 

69.  ■  Judgment  In  former  case. — 

Different  parties. — Similar  interest. — A  judgment  in 
another  case  is  of  itself  insufficient  evidence  against  a 
party  who  had  no  part  in  it,  even  though  his  interests 
may  be  of  a  similar  nature  to  those  of  the  parties  then 
suing.  DoBT  Mahomed  Khan  Chowdhbt  v.  Soo- 
loohavaDabla  •        .        •        .    IW.  B.»270 

•  Different  parties. 


70. -^ 

— Inapplicability  of  English  rule. — Remarks  on  the 
admissibility  in  evidence  of  judgments  in  previous 
suits,  and  on  the  applicability  in  all  its  strictness  to 
the  Courts  of  this  oountiy  of  the  English  rule  that, 
except  in  matters  of  general  interest  or  public  rights, 
a  verdict  in  a  previous  suit,  to  be  admissible,  must  be* 
between  the  same  parties,  or  parties  through  whom 
the  parties  actually  in  litigation  claim.  DooBOA 
Dobs  Rot  Chowdhby  v.  Nubbitdbo  Coomab  Dvtt 
Chowdhbt 6W.B.,2d2 


7L 


— — ~    Subsequeni  suit 

brought  by  stranyers  to  former  swU. — ^The  judgment 
in  a  fbrmer  suit  against  the  same  defendants  in 
respect  of  the  same  subject-matter  is  admissible, 
though  not  conclusive,  evidence  against  the  defend- 
ants in  a  subsequent  suit  brought  against  them  by 
other  parties.  Lala  Rakolal  v.  Deonabatan  Te- 
WABT  .    6RLB.,69:  14W.B^201 


72. 


-  Judgment  admie- 


sible  against  third  party. ^h  judgment  inter  partes 
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ifi)  Dbobbbs  jlkd  Pboobbdevchb  not  jntsm 
PAMTsa — eamtiimed. 

Jtulgment  in  former  eame-^eoiUimied. 

■lay  be  reeeiTed  in  fayoor  of  a  stranger  as  against 
a  j^mrty  thereto,  not  as  concluding  sucJi  party,  bnt  as 
eridenoe  for  idiat  it  is  worth.  Bhybub  Nath  Tye  v, 
KAIJ.T  CBUVDva.  Chow2>by  .        .    16  W.  £L»  112 


7a 


Decree  not  inter  jMirtes. — 


2VocaMiMf^«  qf  Recenue  Court, — Decrees  obtained  by 
cither  party,  to  which  the  other  was  not  a  party,  or 
the  proceedings  of  the  revenue  authorities,  though 
not  bindings  should  be  treated  as  evidence  to  which 
the  Court  should  give  such  weight  as  it  thinks  pro- 
per.     CO£UOTOS  OV  FuXBBDf  OOBS  «.  EaLXB  DASS 

HigABjg 17  W.  R,  IM 


74. 


— — — ^—  Svidene€  to  «p- 
plaim  tmeomnstency, — Seld  that  the  Subordinate 
Jodge  was  quite  justified  in  using  a  decree  between 
other  parties  to  explain  an  apparent  inconsistency  be- 
tween certain  statements  in  the  plaint  and  in  the  evi- 
dence of  the  plaiintiirs  witnesses,  on  the  ground  of 
which  inconsistency  the  Moonsiif  had  rejected  that 
evideace.  Bjphanath  Dabs  v.  Khbllut  Chdkdeb 
OHoa 17W.B^568 


76. 


Own&rth^ 


proper^. — In  a  suit  to  have  it  declared  that  a  cer- 
tain howla  was  the  property  of  W^  plaintilPs  judg- 
ment-debtor, defendants  contended  that  it  had  been 
the  property  of  another  person,  and  that  they  had 
parcbased  it  in  execution  of  a  decree  against  that 
person.  The  lower  Appellate  Court  found  for  the 
defendants  on  the  basis  of  a  decree  dismissing  a  suit 
by  W,*s  representatives  to  have  the  property  declared 
to  be  TF.'f.  Held  that  the  decree  could  not  Innd  the 
phtintiffii  who  were  not  parties  to  it^  GoLOOOCOiniB 
DxBZA  «.  Rakmorxx  Boss     .        •    ISW.  B^21 


7a 


Evidence  iff  pot- 


eetnon, — AdmUnhility  in  evidence  of  decree  in  tor- 
flier  enii^ — ^The  plaintifb,  as  puTchasers  df  a  share 
of  an  estate,  sued  to  recover  their  share  of  the  rent 
of  certain  tenures  held  in  that  estate  by  the  defend- 
ants. The  defendants  denied  being  in  possession  as 
alleged.  Another  co-sharer  in  tiie  same  estate  had 
previously  brought  a  suit  against  the  same  defendants 
for  the  rent  of  the  tenures,  and  in  that  suit  the  pre- 
sent plaintiffs  and  other  co-sharers  of  tJie  estate  were 
made  co-defendants,  and  the  decision  in  that  suit  was 
that  the  present  defendants  were  in  possession  and 
were  liable  to  pay  to  the  then  plaintiff  his  share  of 
the  rent.  Seid  (Mittbb,  Jl,  dissenting}  that  the 
decree  in  the  former  suit  was  not  admissible  as  evi- 
<lence  in  the  present  suit.  Sx7BBin)EK  Nath  Pal 
Chowdhey  «.  Bfiojo  Nath  Pal  Chowbhbt 

[LIi.B^ldCa]e,862 


77. 


—————  Deeree  informer 
emit  ekomuu/  lands  were  maL-^Stnt  bjf  anetion-pur- 
^^^**f^^  for  reni.—JSvidenoe  Act,  e.  lU — Where  the 
plaintiff,  who  was  a^  auction-purchaser  of  a  share  in 
certain  lands,  sued  for  arrears  of  rent  against  the 
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4b  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS  IN  FORMER  &{JVm— continued. 

{e)  Dbobsbs  akd  Fboosbdikos  hot  UiT^m 
PAATSS— continued. 

Decree  not  inter  partes— eon^ti^d. 

owners  of  another  share  in  the  same,  it  was  admit- 
ted that  certain  plots  of  the  estate  were  held  in  exclu- 
sive possession.  The  defendants  claimed  these  plots 
as  liucheraj.  The  plaintiff  put  in  evidence  certain 
decrees  in  respect  of  such  plots  in  which  it  was  held, 
against  the  persons  in  possession  at  the  time,  that  the 
lands  were  mat  Seld  that,  having  regard  to  the  ar^ 
cnmstances  and  the  particular  defence  set  up,  that  the 
decrees  were  admissible  in  evidence,  not  as  showing 
that  the  lands  were  mal  or  lakheraj,  but  as  showing 
that  rent  had  been  successfully  claimed  in  respect 
of  the  lands.    HiKA  Lal  Pal  «.  Hills 

C11C.L.B^528 


7a 


Bent  MuiL — De- 


cree obtained  es  parte  against  regittered  tenant, — 
In  a  suit  for  rent  the  phuntiff  dauned  that  he  was 
entitled  to  payment  both  in  cash  and  kind,  and,  in 
order  to  show  that  he  was  entitied  to  recover  rent 
in  kind,  tendered  two  ex  parte  decrees  obtained  by 
bis  predecessor  against  tiie  persons  registered  as 
tenants  o£  the  tenure  at  the  time  the  decrees  were 
obtained,  such  decrees  being  for  rent  both  in  cash 
and  kind.  It  appeared  that  the  defendant  was  the 
owner  of  the  tenure  at  the  time  the  two  decrees 
were  passed,  having  acquired  the  tenure  by  foreclosure, 
although  he  had  not  registered  the  transfer  in  the 
plaintiff's  books,  and  that  he  was  not  made  a  party  to 
the  suits  in  which  the  decree  was  passed.  Meld  that 
as  the  defendant  was  not  a  par^  to  the  suits  in  which 
the  decrees  were  obtained,  and  did  not  claim  through 
the  parties  against  whom  they  were  passed,  they  were 
not  admissible  in  the  suit  as  evidence  against  him. 
The  decision  in  Sham  Chand  Koondoo  v.  Brojonath 
Pal  Chofodhry,  12  B.  L,  B.,  484 :  21  W.  B.,  94,  does 
not  Uy  down  that  a  decree  sgainst  a  registered  tenant 
is  to  be  evidence  for  ever  in  future  proceedings  against 
an  unregistered  transferee  not  a  party  to  it;  but  all 
that  case  decides  is,  that  for  the  purpose  of  satisfying 
that  particular  decree  an  unregistered  transferee  is 
bound  by  it,  whether  he  was  a  party  to  the  suit  or  not, 
the  tenure  being  liable  for  the  rent.  Raji  Narain 
Rai  v.  Raj£  Coomab  Chundbb  Poddab 

[LL.B^llCalo.,562 


79. 


-  Evidence  of  adop- 


iion. — In  a  former  bond  fide  litigation  to  which  the 
defendant  was  no  party,  the  status  of  the  plaintiff  as 
an  adopted  son  was  in  issue  and  disposed  of  in  his 
favour.  Held  that  that  was  good  evidence  of  the 
adoption  in  this  case,  in  the  absence  of  better  evi- 
dence for  the  d^endant.      Sbbtabah  v.   Juooo- 

BVKDHOO  BOSB      ....     2  W.  B.,  167 


80. 


-  Evidence  ofadop* 


Hon, — ^A  decree  to  which  the  defendant  was  not  a 
party  is  admissible  as  evidence  of  great  weight,  though 
not  as  an  estoppel  against  him,  on  the  question  of  the 
plaintiff's  adoption,  which  was  established  by  it  in  the 
presence  of  certain  members  of  the  plaintiff's  family 
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4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS  IN  FORMER  BUlT&^eonHnued. 

\e)  Dbobbbb  Aim  PBOCBBDnros  v<yc  intmr 
PARTBS — continued. 

Decree  not  inter  parteB-^oonHtnted. 

who  were  interested  in  contesting  its  validity.     Av- 

V UNDKATH  ROT  V.  ThAXOOB  D0S8  MoZOOHDAB 

[a  Hay,  472 


8L 


.  Former  suit  on 


same  maiter  between  different  partiee. — Decision  on 
public  riffkt. — In  s  suit  by  the  trustees  of  certain 
pagodas  for  the  recovery  of  six  villages  on  behalf  of 
tiie  pagodas  from  Uie  defendant,  the  manager  of  the 
pagoida, — Seld  that  the  judgment  in  another  suit 
— in  which  the  cousin  of  a  former  manager  sued 
him  for  a  partition  of  certain  villages,  some  of  which 
*  were  included  in  this  suit,  and  in  which  it  was  decided 
that  the  manager  was  manager  and  not  owner — was  a 
decision  upon  a  question  of  public  right,  and  was 
receivable  against  the  defendant.  Kikdihslsy,  J,, 
agreed  genenilly,  but  doubted  whether  the  judgment 
in  the  other  smt  was  upon  a  matter  of  such  general 
interest  as  to  be  good  evidence  against  a  stranger. 
Nallathaicbi  Battab  v.  Nillakuhaba  Pillai 

[7Mad^d06 


82. 


Soidenee   Act, 


9s,  13,  43. — In  a  suit  to  establish  an  itmamee  right  to 
oertiun  hmds,  the  plaintiff  produced  certain  transcript 
decisions  of  the  (^vil  Court  in  ^uits  in  which  a  former 
holder  of  the  tenure  of  the  person  who  was  said  to 
have  created  the  right  was  a  party,  but  the  lower 
Appellate  Court  rejected  them  as  evidence,  on  the 
ground  that  the  defendant  was  not  a  party  to  the 
suits.  Seld  that  the  proceedings  in  such  suits  came 
within  the  meaning  of  " any  transactions"  in  the  Bvi- 
dmoe  Act,  1872,  section  13,  and  were  admissible  as 
evidence  in  the  case  under  section  48,  not  as  conclusive, 
bu^t  as  of  such  weight  as  the  Court  might  think  they 
ought  to  have.    Nbamut  Ali  v.  Gk>oBoo  Doss 

[22W.IL»d66 
Okbb  Dttit  Jha  «.  BuBK        .    24W.  B.,470 


88. 


Becord  of  trans- 


action bjf  which  rights  of  parties  were  recognised. — 
Soidence  Act,  s.  Id.— Where  a  suit  was  disposed  of 
according  to  a  compromise,  of  which  the  judgment 
set  out  the  terms  in  the  form  of  a  recital, — Seld  that 
the  judgment,  though  not  in  the  ordinary  form  of  a 
decree,  was  the  record  of  a  transaction  bv  which  the 
rights  of  the  parties  were  recognised,  and  was  there- 
fore relevant  as  evidence  under  the  provisions  of 
Act  I  of  1872,  section  13.  Roop  Chakd  Bhukut 
«.  Hub  KisHKir  Dabs  .    28  W.  B.,  102 


84. 


Decision  as  to 


boundaries  of  land. — Where  the  boundaries  of  a  piece 
of  land,  as  given  respectively  in  a  sale-certificate  and 
in  a  plaint^  serve  to  identify  it  as  the  land  in  respect 
of  which  a  former  decision  has  been  passed,  then,  al- 
though the  present  holders  of  the  land  may  not  be 
the  legal  representatives  of  the  persons  who  were 
bound  by  the  former  decision,  yet  the  decision  is  en- 
titled under  section  18,  Evidence  Act»  to  consideration 


EVTDBNCE^-CryXL  CASBB^eonHnued. 
4.  DECREES,  JUDGMENTS,    AND   PROCEED- 
INGS IN  FORMER  SUITS— co«eiiMMl. 

(o)  Dbobbbb  and  Pboobbdiv&s  vot  jntmr 
PARTBa^-continued. 

Deoree  not  inter  pavteB—oonHnued. 

as  evidence  in  support  of  the  plaint.  Ahukd  Chuf- 
DBB  Chund  v.  Gukbb  Gazbb       .    25  W.  B.,  180 

86.  I     n  Boad-cess  papers. 

— Deed  of  sale, — Evidence  Act,  s.  13. — Under  the 
Evidence  Act,  section  18,  road-cess  papers  and  a 
deed  of  sale  are  evidence  quantum  valeant.  So  is  a 
decree,  although  the  party  against  whom  it  is  treated 
as  evidence  was  no  party  to  it.  Daitabi  Mohakti  v. 
JuGoBwDHOoMoHAifTi   .        .    28  W.  B.,  288 


86. 


•  Decrees  informer 


suits  as  to  custom. — Evidence  Act,  s.  13. — In  deter- 
mining the  right  to  the  office  of  andhikari  of  the 
Diflu  Sastur  at  Nowgong,  where  defendant  claimed  to 
be  audhikari  and  alleged  the  headship  was  elsewhere, 
previous  judgments  or  decrees  involving  instances  in 
which  the  right  and  custom  in  question  had  been 
successfully  asserted  were  held  admissible  in  evidence 
under  the  provisions  of  Act  I  of  1872,  section  18. 

EOONDO  NATH  SUBHA  (JOSSAXXB   V,  DhBBB  ChXTN- 

DBB  SUBXA  Odhikab  Gossambb   .  20  W.  B.,  845 


87. 


Dedsion  not  inter  partes.— 


Suit  for  confirmation  of  title  and  for  sale, — Plaintiff, 
as  representing  the  decree-holder,  sued  for  confirma- 
tion of  title  and  for  sale  of  the  property  in  execution. 
Defendant's  case  was  that  he  was  purchaser  for  valu- 
able consideration  from  the  original  judgment-debtor. 
The  lower  Appellate  Court  set  aside  this  plea,  on  the 
ground  that  the  High  Court  had  declared  in  special 
appeal,  in  a  previous  litigation  between  defendant  and 
another  party,  that  the  purchase  in  question  was  spuri- 
ous, null,  and  void.  Seld  that  the  decision  of  the  High 
Court,  though  not  binding  and  final  evidence  agunst 
the  defendant  in  this  suit,  was  sufficient  to  give  plaintiff 
a  primA  facie  case  whidi,  by  the  rules  of  pleading,  it 
was  for  defendant  to  rebut.  Abdool  Kabbbm  v. 
SUBFBB  Albt U  W.  B.,  118 

-  Judgments  not  inter  partes. 


— Suit  for  possession, — Evidence  of  character  of 
possession, — In  a  suit  for  possession  of  land,  the  de- 
fendant, in  order  to  show  the  character  of  his  posses- 
sion, offered  in  evidence  a  judgment  obtained  by  him 
in  a  suit  to  which  the  plaintiff  or  his  predecessors  in 
titie  were  not  parties.  Seld  that  the  judgment  was 
admissible  in  evidence.  Pbabi  Mohun  Mukbbji  v. 
Dboboxoti  Dabia         •    L  Ii.  B.,  11  Calo.*  745 


88. 


-  Liahilitif  of  land 


for  rent. — In  a  suit  for  khas  possession  of  land  upon 
the  allegation  that  the  defendant  refused  to  give  up 
possession  or  to  pay  rent  for  it,  a  decree  declaring 
that  the  land  in  suit  was  liable  for  rent  was  tendered 
in  evidence.  The  decree  had  been  obtained  by  an 
auction-purchaser  against  the  defendants,  but  the 
phuntiff  did  not  claim  titie  through  the  auction- 
purchaser,  who  had  in  fact  been  treated  as  a  trespasser 
and  ejected.     Seld  that  the  ruling  in  the  caaeof 
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BVIDXSKCB— CrVlL  CASE8--coniiiMed. 

4.  DECREES,  JUDGMENTS,   AND    PBOCESD- 
IXG3  IN  FORMER  SUTT^—eowtinMed. 

(0)  DBOBIBB  and  PbOCSSDIK&S  VOT  IlfTBB 

PARTES  ^eaniinm&d, 

Judgxaente  not  inter  pATt/em—eonUwued, 

emjiu  Lall  Y.  Faiteh  Lall,  I.  X.  £.,  6  Cale.,  17U 
goremed  tiie  case,  and  that  the  decree  web  inadmu- 
nble  in  evidence.  Although  the  case  of  Sira  Lai 
Fal  V.  BIU9, 11  C,  L,  M.,  628,  decides  that  in  certain 
caaes  judgments  not  t'li^  partes  may  he  receiyed  in 
eridence,  it  does  not  lay  down  that  such  judgments 
can  be  treated  as  conclusive  evidence  of  the  facts  with 
which  they  deaL  Mohshdsa  Lal  Ekak  o.  Roso- 
xotiDasi    .  .    L  Ii.  B^  12  Calo^  207 


90. 


-  Eindemea  Act,  m. 


ilflSf  and  40, — AdmisHbility  of  tueh  judgment, — 
The  plaintiff  sued  to  recover  arrears  of  rent  for  a 
certsin  shop,  alleging  the  annual  rent  to  he  R250. 
The  defendant  contended  that  it  was  only  fi60.  The 
defendant  and  the  plaintiff's  brother  were  partners 
in  business,  and  the  phuntiff  reKed  upon  the  evidence 
of  his  brotiier  and  on  two  entries  in  the  ftrm's  books 
in  the  writing  of  his  brother.  To  prove  the  bona 
Jides  of  the  entries,  the  plaintiff  tender6d  in  evid- 
ence a  judgment  passed  against  the  defendant  in  a 
suit  brought  1^  the  defendant  against  the  plaintiff's 
brother,  charging  him  with  having  improperly  debit- 
ed their  firm  with  B250  as  the  rent  of  the  shop. 
Seld  that  the  judgment  was  not  admissible  as  evi- 
dence against  the  defendant  in  the  present  suit.  Na^ 
ranji  Bhikdbkai  v.  IHpa  Umed,  I.  L,  E,,  3  Bom,, 
3,  distinguished.  Rahohhoddab  Ebishwadas  v. 
Bapu  Nabhab  .  L  Ifc  B^  10  Bom^  480 

91.  — — — — ^— —  SuhjeeU  of  public 
natnre, — Proof  of  enttom  of  pre-emption, — Keld 
that  in  subjects  of  a  public  nature,  such  as  to  prove 
custom  of  pre-emption,  &c.,  previous  judgments  be- 
tween oth^  partis  are  admiuible  as  evidence,  but 
must  not  be  regarded  as  conclusive  evidence.  Tota 
Rax  V,  MoHUH  Lau  .2  Agra,  120 

02.  — — — — — ^— .^—  Evidence  of  cue- 
torn, — ^A  co-owner  of  .village  lands  sued  in  1861  to 
have  them  divided  among  the  villagers  according  to  a 
custom  that  at  the  expiration  of  every  twelve  years 
tiie  lands  should  be  re-distributed  by  lot  among  the 
eo-owners,  and  to  have  two  of  the  shares  delivered  to 
him  as  one  of  the  co-owners.  In  1861  another  co- 
owner  had,  in  a  suit  to  which  only  some  of  the  pre- 
sent defendants  were  parties,  obtained  a  decree  for  the 
periodical  allotment  of  the  lands ;  and  in  1868  such 
decree,  which  clearly  recognised  the  existenoe  and  va- 
lidity of  the  custom,  was  affirmed  on  appeal.  Seld 
that,  though  the  decree  of  1861  was  onlv  a  judgment 
inter  partes,  it  was,  as  agunst  such  of  the  present 
defendants  as  were  not  parties  to  the  former  suit, 
cogent  evidence  of  the  existence  and  validity  of  the 
custom.  VsincATABTAin  Natakhavv.  Sttbba  Rau. 
Savkaba  Sitbbaixan  v.  Subba  Rau     .    2  Mad.»  1 

98.  '      Proceedings     not    inter 

partes. — Evidence  of  possession.^ln   a  suit  for 
possession,  where  plaintiff  put  in  a  copy  of  a  soleh- 


BVXDBNCB— CrVTL  CASEB^-ifoiiitinuSd. 

4.  DECREES,  JUDGMENTS,   AND    PROCEED- 
INGS IN  FORMER  SUITS— coii<tii««({. 

(e)  DbOBBS  A9D  PBOOBBDZVaB  NOT  INTMB 
PAMTBS— continued. 

Prooeedings  not  inter  pAvte^'-coniinued. 

namah  to  which  defendant  was  not  a  party, — Seld 
that  altiiough  no  question  of  right  or  title  could  be 
decided  adversely  to  the  defendant  on  the  basis  of 
that  agreement,  yet  it  would  be  evidence  that  by  an 
order  of  Court  passed  on  that  solehnamah  the  plain- 
tiff was  put  in  possession.  SBBBMrTTT  Dabseb  v. 
Pbla^^ax  Dabsbb  .    16W.  B.»M1 

04. 


AdmieeibiUtif  of 
prooeedinge  between  defaulting  proprietor  and  third 
partiee  in  euit  by  auctum-purehaeer  at  eale  for 
arrears  of  revenue, — An  auction-purchaser  at  a  sale 
for  arrears  of  Government  revenue  does  not  derive 
his  title  from  the  defaulting  proprietor,  and  pro- 
ceedings between  the  defitnlti]^  proprietor  and  third 
parties  with  respect  to  the  title  to  uie  land  are  not 
adnussible  in  evidence  in  a  subsequent  suit  brought 
by  the  auction-purchaser  as  against  him.     Radka 

GOBINDO  KOXB  V,  RA¥KATi  DA6S  MoOKBBnB 

(X  la.  B.»  12  Cala,  82 
96. 


"BboohoolUiXi,— Evidence  Act, 

e,  13, — ^A  roobookari  (Court  proceeding)  in  a  case  in 
which  certain  decree-holders  sought  to  attach  the 
mokururee  rights  of  an  ancestor  of  the  defendants  in 
thiB  jagheer,  was  held  to  be  relevant  evidence  under 
the  Evidence  Act  (I  of  1872),  section  13.    LuoHXEB- 

DHUB  PATTUGK  V,  RvaHOOBUB  SiKGH 

[24W.B«284 
5.  HEARSAY  EVIDENCE. 


Svidenoe  in  oases  of  pedi- 


8d.  ^— — 
gree,  death,  and  marriage,— Hearsay  evidence, 
though  to  be  received  with  caution,  is  not  inadmis- 
sible in  questions  of  pedigree,  and  by  the  Mahomedan 
law  is  held  to  be  good  respecting  death,  descent, 
and  marriage.  In  India,  in  cases  of  such  description, 
the  declarations  of  illegitimate  members  of  the  fa- 
mily, and  also  of  persons  who,  though  not  related  by 
blood  or  marriage  to  the  family,  are  intimately  ac- 
quainted with  its  members  and  state,  is  admissible  in 
evidence  after  the  death  of  the  declarant,  in  the  same 
manner  and  to  the  same  extent  as  those  of  the  de- 
ceased members  of  the  family.  Ghvbbbsh  H088AIH 
Chowdhbt  v.  Usbbxonbibsa  Ehatoov 

[lHay,628 

97. Declarations    of   deceased 

persons  in  oases  of  pedigree. — Evidence  Act,  H 
of  1855,  e.  47.— Section  47,  Act  II  of  1866,  does  not 
refer  to  evidence  of  living  witnesses,  but  to  dedara- 
tions  of  deceased  persons  in  cases  d?  pedigree,  who, 
though  not  related  by  blood  or  marriage  to  the 
&mlly,  were  intimately  acquainted  with  its  members 
and  state.  Such  declarations,  after  the  death  of  the 
declarant,  are  admissible  as  evidence  in  the  same  man- 
ner and  to  the  same  extent  as  those  of  deceased 
members  of  the  family.    MoHiXA  Chuvdeb  CHTrin> 

«.  MOTHOOBAITATH  GH08S  •     9  W.  B.»  151 
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wnjXENCE—crvuj  cases— coh^umm^;. 


5.  HEARSAY  EVIDENCE- eon^tfUMiJ. 


9a 


statements  of  ancestor   of 


parties. — Suit* for  property  a*  shebaitt, — In  a  suit 
to  recover  property  claimed  by  plaintiffs  as  shebaits 
lately  in  possession,  and  wron^i^lly  ousted  therefrom, 
it  was  held  that  statements  made  by  the  ancestors  of 
plaintiffs  and  defendants  were  receiyable  as  evidence. 

NUND  PAlfDAH  0.  GXADHVB  .   \      .     10  W.  IL9  89 


99. 


Evidence  as  to  lands  bein^ 


mal. — ^The  oral  evidence  of  persons  able  from  their 
position  to  testify  as  to  certain  lands  being  mal  is  not 
to  be  rejected  as  hearsay  when  they  depose  that  they 
have  known  the  lands  to  be  mal  for  many  years,  and 
that  defendant  has  been  in  tiie  habit  of  paying  rent 
for  them.  Dabbb  PBasHAD  Chattbbjbb  o.  Bax 
CooHAB  Ghosal  .    10  W.  R.»  448 


100. 


Admissions  in  relation  to 


property,— Svtdenee  Act,  #.  60,—Jdmusion9  of 
plaintiff's  vendor, — The  admissions  of  a  person  whose 
position  in  relation  to  property  in  suit  it  is  necessary 
for  one  party  to  prove  against  another,  are  in  the 
nature  of  original  evidence  and  not  heaiWy,  though 
such  person  is  aUve  and  has  not  been  cited  as  a  wit- 

ALI  M0£DIir  O.  KOMBI  ACHAB 

[I.  L.  R^  6  Kad.,  289 


lOL 


Evidence  as  to  common  re- 


port.— Lunacy. — ^Where  the  fact  of  lunacy  was  ad- 
mitted, and  the  question  was  the  date  at  which  it  com- 
menced, the  evidence  of  a  planter  in  the  neighbourhood 
as  to  common  report  for  years  in  the  village  as  to  the 
lunacy  having  been  admitted  by  the  lower  Court,  the 
Judicial  Committee  refused  to  reject  it.  The  rule  as 
to  admission  of  evidence  laid  down  by  Dr.  Lushing- 
ton  in  Unide  Bajaha  Raje  Bommarauze  v.  Pemma- 
tamy  Venkatadry  Naidoo,  7  Moored e  I.  A,,  137,  fol- 
lowed.     BODHl!rABAIN    SiKGH    V.     UMBAO     SiNGH. 

Ajodhya  Pbbsad  Sino  V,  UmtAo  Sing 

[6  B.  L.  B.,  509:  15  W.  B.,  P.  C  1 
18  Moore's  L  A.,  519 

6.  JAMABANDI  AND  JAMA-WASIL-BAKI 
PAPERS. 


102. 


Jamabandi  papers.— Cor- 


roborative  evidence. — Jamabandi  papers  can  be  used 

only  as  corroborative  evidence.  Gajjo  Kobb  v.  Ally 

Ahhbd     .  6  B.  L.  B.»  Ap.»  62: 14  W.  B.,  474 

Nbwajbb  v.  Lloyb  .        .    8  W.  B.,  464 


108. 


Independent 


evidence. — Jamabandi  papers  can  never  be  treated 
as  independent  evidence  of  any  contested  fact.   Cha- 

XABKBB  BibEB  V.  AYBVOOLLAH  SiBDAB 

[9  W.  B.,  451 
Hebba  Nath  v.  Shumshbbb  Saheb 

[1  N.  W.,  14 


104.- 


^  Evidence  of  rate 

of  rent. — ^Where  the  jamabandi  was  shown  not  to 
hftve  been  acted  upon,  jamabandi  papers  are  not, 
without  other  evidence,  sufficient  to  support  a  claim 
for  rent  at  the  rate  stated  in  l^m.  Oohbd  Ai.i  v. 
Hbhsbb  HosaAiK  .  .        .    2  N.  W.,  2 


EVIDENCE— OrVXL  CABUB—conHmied, 
6.  JAMABANDI  AND  JAMAWASIL-BAKI 
FAFEB&— continued. 

Jamabandi  papers — continued. 


105. 


Amouui  due  by 


mortgagee. — ^Unless  evidenoe  be  adduced  to  show  the 
jamabandi  papers  to  be  unreliable,  they  may  be 
taken  as  proof  that  the  amounts  entered  in  them  are 
the  amounts  for  which  the  mortgagee  in  possession 
may  be  called  upon  to  account.  Guhtga  Pbbsad  Sibgh 
«.  GuN&A  KoovwBB  •        .    2  Agra»  Ft.  II,  210 


106. 


Evidence     of 


rate  of  reut.—Seld  that  the  entry  in  the  ja- 
mabandi alone  (though  material  evidenoe)  is  not 
sufficient  to  justify  a  decree  for  higher  rent,  if  it  be 
shown  that  the  rent  actually  piud  and  received  by 
the  landlord  or  his  agent  for  years  was  less  than  that 
therein  stated.    Mowlab  Eoonwab  v.  Shiva  Sahai 

[1  Agra,  Bev.,  65 


107. 


Switfor  meeme 


profits. — It  is  the  practice  of  the  Courts  to  accept  the 
jamabwdi  papers  which  are  filed  by  the  pntwaria 
under  the  zamindar's  supervision  as  primd  fads 
evidence  of  the  profits  of  tiie  estate,  it  being  open  to 
the  mortgagee  in  possession  to  show  that  the  amounts 
entered  could  not  with  due  diligence  be  collected. 
Dbovabaiit  Singh  v.  Nabk  Pbbshad 

[2  W.  W..217 


108. 


Sffidenoe    of 


amount  of  rent  collated. — Jamabandi  papers  for  the 
year  in  respect  of  which  rent  is  claimed,  made  out  by 
the  officers  of  the  person  claiming  the  rent,  cannot 
be  evidence  of  his  right  to  that  which  they  set  forth; 
though  the  evidenoe  of  the  putwari  (as  being  the 
officer  usually  charged  with  the  duty  of  collecting 
the  rent)  as  to  the  amounts  collected  in  previoua 
years,  corroborated  by  the  jamabandi  of  those  years, 
would  be  conclusive  in  respect  of  the  claim.    Dha- 

NOOKDHABBB  SAHBB  V.  TOOMBY  .  20  W.  B.,  142 

Bmr&WAK  DuTT  Jha  o.  Shbo  MuirauL  SiiraH 

[22W.B.,256 


loe. 


^^^— — ^— ^  Partition  pro- 
ceedings.— Suit  for  arrears  of  rent. — Jamabandi  pa- 
pers filed  by  a  malik  in  butwarra  proceedings  to  which 
the  tenant  is  not  necessarily  a  party,  cannot  be  used 
as  evidence  against  such  tcmant  in  a  suit  for  arreaxB 
of  rent    Kishobb  Doss  v.  Pubsun  Mahtook 

[20W.B..171 


UO. 


Jama-wasil-baM  pai>erB.- 


Use  of  as  evidence. — The  use  of  jama-wasil-baki 
papers  as  evidence  observed  upon.  RocrsHAir  BiBi  v. 
Httbbat  Kbisto  Nath   .    I.  Ii.  B.,  8  Cale^  926 

Allyat  v.  Jugoat  Chvndbb  Boy 

[5W.B.,242 


IIL 


Proof  of  their 


^0«i»taeii0f«.— Jama-wasil-baki  papers  (when  object- 
ed to  by  the  other  side)  are  not  receivable  in  evi- 
dence, until  some  proof  beyond  mere  conjecture  is 
given  of  their  genuineness  and  authenticiiy.  QOtutd 
Chundeb  Addy  v.  Akloo  Bbbbb      .  1 W.  IL»  49 
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IS  V IDBHGB— CIVIIi  CASBS-^contiuued. 

6.  JAMABANDI  AND  JAMA-WASIL-BAKI 
PAPERS— coM^tJMiect. 

Jama-wasU-baki  paj^erB-^ouiiimed. 

US.  »  Evideuce     Act, 

i86S,  «•  48, — Corroborative  tfoitftfMW.-^Jaina-wiuil- 
baki  papers  ought  not  to  l)e  regarded  as  anything 
else  than  "  books  proved  to  have  been  regularly  kept 
in  the  course  of  business; "  and  by  section  43,  Act  II 
of  1855^  they  are  "admissible  as  corroborative,  but 
not  as  independent  proof  of  the  facts  therein  stated." 
They  are  consequently  insufficient  by  themselves,  and 
without  independent  proof,  to  rebut  the  presumption 
which  arises  under  section  4,  Act  X  of  1869,  in 
favour  of  a  defendant  who  has  been  found  to  hold 
huids  at  a  uniform  payment  of  rent  for  more  than 
twenty  years.    Rajc  La£L  Chuosbbbutty  «.  Taba. 

SOOHDABI  BUBMOHTA     .  .  8  W.  B.,  S80 


118. 


CorrohoraHv9 


evidence, — Svidemee  Act,  1855,  #•  43.— Jama-wasil- 
baki  papers  are  at  the  beet  corroborative  evidence, 
not  independent  testimony.  Qiutre, — Can  such  pa- 
pers be  dealt  with  as  a  "  book,"  or  be  described  as 
**  kept  in  the  regular  course  of  business,"  within  the 
mesning  of  section  43,  Act  II  of  1865?  Bbbjoy^ 
GoBDn>  BiTBBAii  o.  Bhbbeoo  Box  .IPW.R^  S91 


U4. 


CorrohoraHve 


evidence. — Evidence  Ad,  1855,  s.  43, — It  is  doubtful 
whether,  under  section  43,  Act  U  of  1845,  jama- 
wasil-b^  papers  are  admissible  as  corroborative 
evidence.    Shbo  Suhatb  Bot  v,  Qoodub  Rot 

[8W.B.,828 


115. 


Evidence  Act, 


9, 84, — Corroborative  evidence, — Under  section  34  of 
the  Evidence  Act»  jama-wasil-baki  papers  have  no 
weight  except  as  corroborative  evidence.    Subno- 

XOTI  V.  JOHTTB  MAHOMBD  MA8T0 

[10C.Ia.IL»646 


11& 


Party    holding 


in  adfferse  title. — ffeld  that  jama-wasil-baki  and 
peshgi  papers,  though  corroborative  evidence  against 
tenants,  cannot  be  admitted  as  against  a  party  hold- 
ing under  an  adverse  title.      MOBIXA  Chvkdeb 

CHnCKBBBXTTTY  V,  POOBITO  ChUHDBB  BaKBBJBB 

[llW.a,166 


117. 


Eiffht  of  witness 


preparing  them  to  refresh  his  memory  from  them, — 
Jama-wasil-baki  papers  are  not  admissible  as  inde- 
pendent evidence  of  the  amount  of  rent  mentioned 
therein ;  but  it  is  perfectly  right  that  a  person  who 
has  prqMured  such  jama-wasil-baki  papers  on  re- 
ceiving payment  of  tiie  rents,  should  re^«sh  his  me- 
mory from  such  papers  when  giving  evidence  as  to 
the  amount  of  rent  payable.  Akhil  CHAimBA 
Chowdhbt  «.  Katu      .  L  la.  &•  10  Calo^  848 


118. 


_  Evidence    Act, 

1866,  se.  89, 43, 45.—Miyht  of  witness  to  refresh  me- 
mory from  them, — In  a  suit  for  enhancement  of  rent, 
a  ocSlection  account  or  jama-wasil-baki  filed  many 
years  previously  by  the  plaintilFs  predecessor  in  a 
suit  to  which  the  defenduits  are  not  parties,  is  not, 


SVTDENOE^CIVIIi  CABEB-^continued.    » 

6.  JAMABANDI  AND  JAMA-WASIL-BAKI 
PAP£BS~coii^i»N«^. 

Jama^iWaall-baki  p&T^TB^continued, 

per  se,  evidence  for  the  phuntiff  that  the  defendants' 
predecessor  held  at  the  rates  of  rent  mentioned  there- 
in. Semble, — ^That,  if  proved  to  have  been  regularly 
kept  in  the  way  of  business,  the  paper  might  have 
been  put  in  as  corroborative  evidence  under  section 
43  of  Act  II  of  1865,  or  might  have  been  used  by  the 
writer  thereof  to  refresh  his  memory  under  section 
45.  Semble, — That>  if  it  were  shown  that  the  writer 
was  dead,  or  could  not  be  found,  the  original  might 
have  been  put  in  evidence  under  section  39.  Semble, 
— ^That  a  series  of  collection  accounts  or  jama-wasil- 
baki  papers  appearing  to  be  regularly  kept  may  be 
evidence  and  entitled  to  credit  on  the  same  principle 
as  other  contemporaneous  records  made  and  kept  by 
the  party  producing  them  in  the  ordinary  course  of 
his  business.  Ehbebo  Monbb  Dabsbb  v,  Bbbjot 
GoBiiiD  Bubal  .  .  7  W.  B.,  688 


110. 


Evidence  to  re- 


bnt  presumption  of  uniformity  of  rent, — JECeld,  in 
a  suit  for  enhancement  of  rent,  that  jama-wasil- 
baki  papers,  when  produced  by  the  zemindar  at  the 
dtaiion  of  the  defendant  himself,  were  not  merely 
corroborative,  but,  under  section  4^  Act  X  of  1859, 
good  and  sufficient  evidence  as  against  the  latter  in 
rebutting  the  presumption  under  section  4,  Act  X  of 
1859.  SmB  Pbosad  Doobbt  v,  Pbohothoitath 
Ghobb 10  W.  B.»  108 


120. 


Evidence    Act, 


1872,  s,  34,— Though  not  alone  sufficient  to  charge 
any  one  with  liability,  documents  admissible  as  evi- 
dence under  Act  I  of  1872,  section  84,  were  held  to  be 
sufficient  to  answer  a  daim  set  up  to  exemption  from 
what  would  be  the  ordinary  liability  of  a  tenant, — 
e,  g.,  in  a  suit  for  enhancement  of  rent>  to  rebut  a  pre- 
sumption arising  from  uniform  payment  for  twenty 
yean.  Bilabt  Khav  s.  Rash  Bbhabbe  Mookbbjbb 

[82W.IU640 


7.  MAPS. 

lUlap.  —  Evidence   of  title. 


12L 

Evidence  of  possession, — A  map  is  not  evidence  of 
title,  but  only  of  possessioi),  even  though  prepared  by 
the  gomastahs  of  both  plaintiff  and  defendant.  Gk>UB- 
XOITBB  O.  HUBBB  ElSHOBB  BOT      .  10  W.  B.,  888 


122. 


Kap  prepared  for  another 


purpose. — ^Maps  drawn  for  one  purpose  are  not  ad- 
missible as  evidence  in  a  suit  for  a  totally  diiferent 
purpose.    Kbbb  v,  Nuzzab  Mahoicsd 

[2  W.  lU  P.  C  20 

ICap  of  naalr  not  called  as 


128. 

witness.— The  report  and  map  of  a  nazir  who  is 
not  examined  in  a  case  are  no  evidence  whatever. 

QOBIHD  MUHIOO  V,  QOOFBB  BHU&aVTT 

[16W.B.,4 


124 


lUlap  made  by  Ameen.^ 


Suit  to  establish  title,— Held  in  a  suit  to  establish 
title  to  land,  where  an  Ameen's  map  which  professed 
to  show  the  daghs  of  a  hustabood  chittah  was  not 
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Map  made  by  Ameen — eomtimted, 

questioned  by  either  party*  it  was  not  open  to  the 
Goart  to  qoestion  its  correctness,  and  to  try  whether 
it  was  possible  to  construct  any  map  from  the  chit- 
tah.    BsiJANATH  Chowdbt  V,  Lall  Mbsah  Mun- 

HBBFOOBBB  ....     14  W.  R.,  981 


125. 


Colleotorate     map.  -«  Map 


mat  made  hy  aathoriitf  of  &ov€rnment. — Where  a 
Civil  Ameen  makes  a  local  enquiry  as  to  the  situation 
of  certain  disputed  laiids  with  reference  to  the  Col- 
leotorate map  put  in  by  the  plaintiffs,  and  not  ob- 
jected to  by  the  defencUints  who  are  present  and  re- 
opgnise  the  boundary  indicated  as  that  whereon  the 
enquiry  is  to  be  based,  the  map  must  be  taken  to  be 
one  which  the  parties  recognise  as  correct  and  trust- 
worthy, irrespective  of  the  question  whether  it  was 
prepared  with  the  authority  o£  Qovemment.  Gttn&a 
Kabain  Chowdhbt  V,  Radhika  Mohun  Rot. 
Radhika  Mohuh  Rot  v,  Qjtsqa.  Kabaih  Chow- 
dhbt         21W.B.,116 


12a. 


Sohedule  map.  Copy  ot— 


JIfecuurement  and  demareatiom  of  landa, — Where  a 
copy  (the  original  having  been  filed  in  another  suit) 
of  a  schedule  map  showing  the  different  plots  of  land 
belonging  to  each  of  several  shareholders  and  defin- 
ing their  boundaries,  had,  as  appeared  from  various 
petitions  on  the  record,  be^n  filed  on  more  than  one 
previous  occasion,  and  relied  upon  by  the  parties  to 
this  suit,  including  the  plaintiffs  when  it  suited  their 
purpose  to  do  so,  and  where  it  appeared  moreover 
that  plaintiffs  had  on  many  previous  occasions  ad- 
mitted the  correctness  of  the  map,  and  that  their 
shares  had  been  demarcated  therein, — ffeld  that  the 
plaintiffs  could  not  now  soe  for  a  fresh  measurement 
and  demarcation,  and  that  the  Judge,  in  not  consi- 
dering the  copy  of  the  map  as  binding  on  the  plain- 
tiffs, was  wrong  in  his  estimate  of  the  weight  to  be 
given  to  it.  b!okanath  Rot  Chowdbt  «.  Kallt 
Pboshas  Rot  Chowdhbt  .    18  W.  R.»  846 


127. 


Survey  and.thak  mape.— 


A  survey  map  as  well  as  a  thak  map  is  admissible  as 
evidence.  Juodish  Chuvdbb  Biswas  v.  Chowdhbt 
ZuHOOBUL  HuQ         ...        .    24  W.  B.»  817 


128. 


Maps,  Certified  oopiea  of. — 


Certified  copies  of  maps  are  admissible  in  evidence. 

GOPBBITATH  ISlHOH  V,  AKHHD  MoTBB  DbbIA 

[8W.B.,167 


129. 


Survey   map. — Jmeen's    re- 


port,— A  survey  map  sought  to  be  set  aside  may  be 
used  for  the  purpose  of  testing  the  correctness  of  an 
Ameen's  report.  Puddo  Movbb  Dossbb  o.  Bis- 
8B8HUB  DuTT  Chowdhbt      .        .    6W.  B.,84 


18a 


—————  Smdeneeofarea 
and  honndary.-^A  survey  map  may  be  resorted  to  for 
assistance  in  considering  the  evidence  of  a  thak  map 
as  to  area  and  boundary.    Bubb  o.  Aohuhbit  Lall 

[20W.B.,14 


laL 


'  But  it  is  a  pace 

of  evidence  only  like  other  evidence  in  a  case,  and  of 
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Survey  mAp^eontwued, 

no  effect  in  determining  the  onus  of  proof.  NABAnr 
SiKOH  Rot  «.  Nubbhdbo  Nabain  Rot.  Nubbh- 
DBO  Nabain  Rot  «.  Nabaxk  Sivoh  Rot 

[22W.B.,28e 


182.  » Memo.onmrwf 

map. — Evidence  of  Htle  and  posgeteion. — Pencil 
memoranda  on  a  Government  survey  map  held  to  be 
admissible  as  evidence.  Survey  maps  prepared  under 
the  authority  of  Qovemment  are  evidence  of  posses- 
sion, and,  therefore,  also  of  titie.  Shasbb  Mookhbb 
Dossbb.  v,  BissBsstnuiB  Dbbbb    .    10  W.  R,  848 

JEhidenee    Aei, 


188. 

1855,  9,  IS, — Svidenee  of  rightt, — Under  section 
18,  Act  II  isf.  1855,  Qovemment  survey  maps  are  evi* 
dence,  not  only  with  regard  to  the  physical  features 
of  the  country  depicted,  but  also,  with  regard  to  the 
other  circumstances  which  the  of&oers  deputed  to 
make  the  maps  are  spedally  commissioned  to  note 
down.  Further  than  this  they  are  are  not  evidence 
as  to  rights  to  ownership.  KooKODiiri  Dbbia  o. 
POOBBOO  ChitkdbB  MOokbbjbb     .  10  W.  B.,  801 


184. 


8wii  for  right 


ofJUhery. — Svidenee  of  title. — Survey  maps  are  not 
evidence  of  title  in  a  dispute  regarding  a  right  of 
fish^.    Bboha  a.  Lallithabaik  Dao 

[W.B^  1864^  120 


186. 


Snitforpi 


eion. — Evidence  of  title. — ^A  survey  map  is  not  suffi- 
cient, in  the  absence  of  other  satisfactory  proof  of 
title,  or  of  long  antecedent  possession,  to  establish  a 
pUintiff's  right  to  the  land,  and  to  disturb  the  defend* 
anf s  present  possession.    Collbotob  of   Rajbha- 

HTB  V.  DOOB&A  SOOBDBBT  DBBIA  .  2  W.  IL*  210 

'  Proiff  of  title. 


186. 

•» A  survey  map  and  proceedings  may  in  certain  cases 
form  evidence  sufficient  to  prove  title ;  and  it  is  be- 
yond  the  province  of  the  High  Court  in  special  ap- 
peal to  lay  down  any  mle  as  to  what  weight  is  to 
be  attached  to  that  evidence.  OoKKtrr  Fatiha  i). 
Bht JO  QoFAL  Dass     .  •    IdW.  B.»60 


187. 


Evidence      of 


title.— Boundary  diepnte. — Maps  made  on  the  occa- 
sion of  a  boundary  dispute  are  evidence  of  titie  in  a 
subsequent  suit  where  the  question  of  boundaries 
arises.    Radha  Chubn  Qabooolt  v.  Anxtvd  Sbik 

[15  W.  B.»  444 


188. 


Evidence       of 


title. — Evidence  ofpoeseseion, — Survey  officers  having 
no  jurisdiction  to  enquire  into  questions  of  titie,  a 
survey  map  is  not  direct  evidence  of  titie  in  the  same 
way  that  a  decree  in  a  disputed  cause  is  evidence  of 
titie,  but  it  is  direct  evidence  of  possession  at  the 
time  of  the  survey  being  made.  Nobo  Coomab 
Dobs  v.  Qobikd  Chitkdbb  Rot  .  9  C.  Ii.  B.,  806 


180. 


Boundary   die* 


pute. — ^In  a  case  involving  a  boundary  dispute,  a  sur- 
vey map,  if  not  conclusive  evidence,  is  evidence  of  an 
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importent  charaoter,  which  ought  to  be  looked  into 
and  oonaidered.  GUDDADH17S  Banbbjbb  v.  Taba 
CHi7]n>  Baiexbjm  •  .    16W.  R^d 


14a 


— — ^— — — —  Boundary  dia- 
ffUe, — Qmdmet  of  partie$, — In  a  boundary  dispute, 
where  the  question  relates  to  the  situation  of  the  pil- 
lars which  formed  the  line,  and  the  sketch  map  left  by 
the  officer  who  laid  down  the  pillars  affords  room  for 
amlngnity  as  to  the  <Urection  of  the  line,  it  is  of  im- 
portance to  see  what  has  been  the  conduct  of  the 
parties  nnce  the  line  of  pillars  was  decreed  to  be  the 
boandazy.  If  there  has  been  a  €K>Temment  survey, 
the  survey  map  must  be  taken  as  evidence ;  and  if  one 
of  the  psyrties  has  made  a  settlement  according  to  the 
survey  boundary,  the  &ct  must  be  taken  into  account 
unless  explained  away.  Radha  Chowdhbain  v, 
GmiisHAUu  Sahoo  .        .  SO  W.  B^  M8 


14L 


Boundary  dis- 


pmiet, — ^Where  a  plaintiff  dauned  to  be  holding  cer- 
tain lands  under  two  puttees,  and  the  defendants 
eontended  that  plaintiff's  possession  extended  only  to 
the  cultivated  and  not  to  the  uncultivated  plots  of 
the  said  lands,  but  the  survey  map  showed  that  the 
land  in  suit  fdl  within  plaintiff's  area,  and  that  it 
was  distinguishable  from  other  lands  ^ll^gr  within 
the  same  boundaries  which  had  been  specially  re- 
served by  the  talookdar, — Held  that,  tiiough  the 
testimony  of  a  survey  map  was  not  conclusive,  it 
should  not  be  disregarded  unless  there  was  clear  and 
direct  evidence  to  the  contrary.    Pbosonvo  Chuh- 

DBR  Box  V,  LASD  MoSTOAai  BaVK  09  INDIA 

[26  W.  R^  468 


14SL 


Thakbnst  map.— Jt^eord  of 
tenmret. — Enidenee  of  extent  of  interest  of  ehih' 
wtee  talookdar. — ^A  thakbnst  map  is  not  int^ded  to 
represent,  and  is  in  no  sense  a  record  of,  tenures 
subordinate  to  €h)vemment  revenue-paying  estates, 
and  is  of  no  value  as  evidence  in  a  suit  m  which  the 
extent  of  the  interest  of  a  shikmee  talookdar  is  mat- 
ter for  determination.  MoHiXA  Ohundbb  Boy 
Chowdhbt  V,  Wise  26  W.  R.,  277 

Admiesibility 


14& 


«»  evidence  in  fkture  swite. — In  a  suit  for  confirm- 
atMm  of  possession  by  demarcation  of  boundaries 
wluch  the  plaintiff  alleged  had  been  wrongly  described 
in  the  thskbust  map,  a  decree  was  refused  to  him. 
Qnatre, — ^Whether  or  not  the  map  would  be  admissible 
in  evidence  in  a  future  proceeding  upon  a  question 
of  boundary  to  which  the  phuntiff  may  be  a  party. 
Mom  Lal  v.  Bhoof  Sivan 

[2  Ind.  Jur.,  N.  8.,  246 : 8  W.  R.,  64 


144. 


Unidenee      of 

poeseeeion, — Poeseeeion, — Value  of  thak  maps  as 
evidence  of  possession  discussed.  Jottara  Daasih 
«.  Mahoxbd  Mobabuox 

[L  Ii.  R.»  8  Calc,  976 :  U  C.  L.  R.»  aee 


146. 


■  Suit  for  poeses' 


stem. — JSjeetment. — In  a  suit  for  possession,  the  onlv 
evidence  for  the  phuntiff  was  a  thakbnst  map  which 
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had  been  signed  as  correct  by  predecessors  in  title  of 
both  the  plaintiff  and  defendant,  and  on  which  the 
lands  in  dispute  were  laid  down  as  the  lands  of  the 
plaintiff's  predecessor.  Seld  that  the  evidence  was 
not  sufficient  to  justify  a  decree  for  the  plaintiff. 

MOHBBH  CHUNDEB  Sxif  «.  JVGOUT  ChUNDSB  SBN 

[L  L.  R.,  6  Calo.,  212 


146. 


'  Thakbust  maps 


where  they  fsre  evidence  of  possession  are  also  some 
evidence  of  title,  though  not  conclusive.  PooosB  v. 
MoKOOMD  Chtjmdba  Su&ma  .    26  W.  R.,  88 

Chaboo  e.  ZoBBiDA  Khatoojt   .   26W.  R.,64 


8.  RECITALS  IN  DOCUMENTS. 


147. 


Reoital  in  dsed.— Evidence 


ayainet  third  persons, — A  recital  in  a  deed  or  other 
instrument  is  in  some  cases  conclusive  and  in  all 
cases  evidence  as  against  the  parties  who  make  it, 
and  it  is  of  more  or  less  weight  or  more  or  less  con- 
clusive against  them  accordmg  to  circumstances.  It 
is  a  statement  deliberately  made  by  those  parties, 
which,  like  any  other  stat^nent,  is  alvnkys  evidence 
against  the  persons  who  make  it.  But  it  is  no  more 
evidence  as  against  tlurd  persons  than  any  other 
statement  would  be.    Bbajbbhwasb  Pbshakas  v. 

BUDHAVUDDI 

[L  la.  R.,  6  Calo,  288: 7  C.  L.  |U  8 

See  FvLLi  Bibi  v,  Bubbibubdi  Midha 

[4B.li.  R.,1*.K,64 

and  MAyiTLATi  Baboo  v.  Bakdab  Mozukbab 

[1B.L.R.»A.C.,92 

14a 


Evidenee  of 
leyal  necessity  for  alienation. — A  recital  in  a  deed 
that  it  is  necessary  to  contract  a  debt  binding  on  a 
minor,  or  a  member  of  a  joint  family,  is  some  evi- 
dence that  the  fact  recited  was  present  to  the  minds 
of  the  parties  to  the  transaction,  and  the  absence  of 
any  such  recital  will  make  it  more  difficult  for  the 
party  on  whom  the  burden  of  proof  lies  to  establish 
the  existence  of  a  legal  necessi%.  But  such  a  recital 
is  not  evidence  sufficient  to  estabUsh  the  fact  so 
recited.    Sikhbb  Chuhd  e.  DuLFTrrrT  SnroH 

[I.  la.  R.,  6  Cale.,  888:  6  C.  lu  R.,  874 
Obhotohvbb-  Doss  e.  Mbbb  Sahbb  An 

[6W.R.,244 

ROOPKOHJOBBB  DoSSBB  e.  RAlfT./kTJ,  SiBOAB 

[IW.R.,144 
149. 


■  Evidence  of 
legal  necessity  for  alienation, — ^A  recital  in  a  deed 
of  sale  by  a  Hindu  widow  of  her  deceased  husband's 
property  setting  forth  that  the  alienation  was  neces- 
sary for  the  purpose  of  paying  his  debts,  is  not  of 
itsdf  evidence  of  such  necessity.  Bajlajlhi  Dbbi 
«.  QOPAL  Chundba  Chowdhbt 

[8  B.  L.  R.»  P.  C  67: 12  W.  R.,  P.  C  47 
18  Moore's  L  A.,  20e 
See  Rajabak  Tbwabx  e.  Luohicah  Prasad 

[4  a  la.  &,  A«  C,  118:12  W.B^  478 
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160. 


Seeital  in  bond 


for  money  borrowed  by  Sindu  iotdow. — Evidence 
of  necessity, — ^A  recital  in  a  bond  for  money  bor- 
rowed by  a  Hindu  widow  to  the  effect  that  the  bond 
was  given  for  the  performance  of  her  husband's 
sradh  is  no  eyidenoe  of  the  fact  in  a  suit  against  the 
heirs  of  her  husbcmd,  or  in  a  suit  to  charge  the 
estate.    SuinEBB  Lall  «.  Juddoobuks  Suhayb 

[eW.B.,286 


16L 


Seeiial    as    to 


possession, — The  recital  in  a  deed  that  a  certain 
party  was  in  possession  held  not  sufficient  to  prove  a 
case  which  depended  on  proof  of  that  party's  posses- 
sion.    ICaHOMBD    HAMiSdOOLLAH  •.   MODHOO   Soo- 

BUH  Ohosb  .  .         11 W.  B^  288 


IBS. 


— ^^— — ^—  JEvidenee  of 
intention, — ^The  recital  of  the  terms  of  an  old  mort- 
gage-deed of  1844  in  the  wajib-ul-urz  prepared  in 
1862  held  not  to  amount  to  a  new  contract  to  be  evi- 
denced by  the  terms  of  the  wajib-ul-un,  but  was  only 
a  record  of  AT»«fc>"g  rights,  and  therefore  did  not 
estop  the  mortgagor's  chdm  for  redemption  under 
the  old  usury  law.  Bao  Euilam  Snran  «.  Mbhtab 
KooKWBB        ....        8Agra^l50 


usa 


Svidenee  of 


9eparaii4m, — A  recital  in  a  deed  of  mortgage  granted 
by  one  of  two  undivided  brothers  to  a  third  party, 
that  a  division  had  taken  place  between  the  mort- 
gagor and  his  brother,  is  no  evidence  of  separation  as 
against  the  latter  or  his  representatives.  Gk>FAL 
fk  NaBATAV  BIN  TUKAJI  1  Boio,  81 


164. 


Sstaie   of  in- 


kerilanee,— Admission  by  eondnet  of  parties,— The 
deed  of  conveyance  of  land  in  Calcutta  redted  that 
the  vendor  was  "  seiied  of,  or  otherwise  well  entitled 
to,  the  property  intended  to  be  sold,  for  an  estate  of 
inheritance  in  fee-simple ; "  and  it  purported  to  con- 
vey such  an  estate.  In  a  suit  for  dower  by  the 
vendor's  widow  against  the  heirs  of  the  purchaser, — 
Seld  that  although^  as  between  the  phuntiif  and  the 
defendants,  there  was  no  estoppel  which  could  prevent 
the  defendants  from  proving  uiat  the  estate  sold  was 
other  than  an  estate  in  fee-simple,  vet,  as  the  pur- 
chaser brought  tiie  property  as  and  for  an  estate 
of  inheritance  and  paid  to  it  as  such,  the  recital  was 
prieU  facie  evidence  agunst  the  porchaser  and  per- 
sons claiming  through  him  that  the  estate  conv^^ 
was  what  it  purported  to  be,  it  bang  an  admission 
hy  conduct  oi  parties  which  amounted  to  evidence 
against  them.  Sabkibs  v.  Pbosonoxotbb  Dossbb 
[I.  K  &»  6  Calo,  794 : 8  a  la.  &,  76 


IH. 


Statement     of 

pmfment  ofeansideration, — According  to  the  practice 
in  India,  the  statement  in  a  deed  of  compromise 
<tf  ibe  payment  of  confliderataon-money  is  not  oondu- 
8iT«  evidence  of  psyment    Chowdhbt  Dabby  Pbb- 

SHAD  V.  ChOWBMBT  DOWI.UT  8IVGH 

[6W.B^P.a.65:8KooT6^LA.,847 


BVIDBHGSI— CrVTL  OABEB-^eomtinmed, 
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LoLiTTA  DoesiA  V,  Birmnr  licnuun  Bhutta- 
ohabjbb  low.  &,  20& 

NBTirrK  V,  MAzmPFBB  Wahid  •  11  W.  R,  985 


168. 


Beoital  in  letme.— Evidence 


ef  existence  of  mookteamamak. — ^The  redtal  in 
lease  granted  by  a  husband  of  his  wife's  property, 
that  he  was  empowered  bv  mookteamamah  to  manage 
her  business  generally,  is  not  evidence  against  the 
wife  that  such  a  mookteamamah  existed.  Bhik- 
KA&Aur  SiBaK  o.  Nbcot  Eobb 

[Manila 878: 2  Hay,  446 


167. 


Beoital  in  will.— JSTouImw  of 


power-of  attorney, — ^A  recital  in  a  will  of  a  power-of - 
attorney  held  to  be  not  suiBcient  evidence  of  sncb 
power,  there  being  no  evidence  of  the  existence  of  the 
power,  or  of  any  circumstance  which  would  enable 
the  Court  to  presume  the  existence  of  such  power. 

BOMAKJBB  MVVCHBBJBB  V,  HO88AIN  ABDOOIXAH 

[6  W.  B.,  p.  C  61 : 1  Koore'a  L  A.,  494 


16a 


Aye  of  ehild,— 


The  incidental  mention  of  a  child's  age  in  the  recital 
of  a  will  is  no  proof  of  the  exact  age  of  that  child. 
Niijconbb  Chowdhbt  v.  Zdhbbbukibsa  Khabith 

[8  W.  B^  871 


169. 


Statement     ts 


Mfill  qfnalue  of  property, — Acceptance  of  share  on 
partUian. — The  statement  in  a  will  as  to  tiie  value  of 
the  testator's  property  is  no  evidence  thereof.  The 
acceptance  by  one  brother  of  a  certain  sum  of  mon^ 
in  satisfaction  of  his  own  share  in  1868,  though  it 
might  be  evidence  of  the  value  of  the  ancestral  pro- 
perty in  that  year,  affords  no  indication  of  the  value 
of  that  property  in  1876.  Lakshmah  Dada  Naik 
e.  Bam  Chuvbba  Dada^Naik.  Rax  Chuitdba 
Dada  Naik  v.  Lakshxab  Dada  Naik 

[LIa.B^lBom^6ei 


9.  BENT  RECEIPTS. 


160. 


—  Beoeipts  for  rent,— Mode  of 
Dakhilas    should   be  attested  or  proved 


provtny. 

by  some  oral  evidence  in  the  same  manner  as  all 
other  documentary  evidence;  the  tenant  should  be 
required  to  attest  them  himself  as  far  aa  he  can.  It 
wiU  then  renuun  for  the  lemindar  to  deny  thdr 
genuineness,  and  he  also  should  be  examined  regaid- 
ing  them.  Bajbhubbb  Dbbia  e.  Shibitath  Chat- 
TBBJBA    ....       4W.  B.,Aatis4S 


161. 


UnatUeted  da- 


kkUas, — ^Unattested  dalrhilan,  without  corroboratiTe 
evidence^  are  not  in  law  sufficient  evidence  of  pay- 
ment of  rent.  Odtot  Zublav  «.  Mohioopsbsv 
A3aaD;aUas  Mooul  Jav  .        .    9  W.  B^  S41 

Luohmbbfut  Szvoh  e.  JuveuLBB  KxTLZYAJf  Boss 

[9W.  B..147 

162. 


—————  Unattested  da- 
MOof .— Dttkhilas  unattested,  or  attested  only  by  the 
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Reoeipts  for  TexjX-^antinM&d. 

eTidence  of  a  manager  and  mookteor,  were  held  to 
be  no  legal  evidence  of  uniform  payment  of  rent. 
BsAxooNisaA  V.  BooKOO  Chowdhbaik 

[la  W.  B^  867 


168. 


-■  Proof  of  hand- 

fpriUng  of, — Beceipts  for  rent  purporting  to  have 
hoesL  giyen  by  the  former  owners  of  a  jote  are 
not  a£ni8sible  in  evidence  without  proof  as  to  the 
handwriting  of  the  parties  who  gave  them,  or  some 
satis&ctofy  account  of  the  custody  from  which  they 
came.  Woxbsh  Chunpsa  Mookxbjbb  o.  Baka 
DO80SB 7W.  IL,16 


184. 


Procf  of   re- 


ceipts.— ^To  prove  receipts,  it  is  not  necessary  to 
produce  the  writer  of  them.  The  ryot  can  prove  his 
own  receipts.  Ganga  Kasatak  Dab  «.  Saboda 
MoHiTN  Boy  Chowdhbt 

[3  B. Ii.  B.,  A«  O^ SaO:  la  W.  R.,  80 


IM. 


Proof  of  re- 
ceipts.— ^Dakhilas  or  rent-receipts  filed  by  a  ryot 
in  a  suit  for  arrears  of  rent  or  for  enhancement  must 
be  provedy  whether  denied  -by  the  zemindar  or  not. 

ElBTBBBASH  MATBTSB  «.  BAMDHUS^KhOBIA 

[K  L.  R«  Sup.  Vol,  668 

8.  C.  KiBTKBABH  MtTBB  V.  BAMDHXTH  EhABAL 

[aind.  Jiir.,N.8.187:7W.  B.,5a6 


16a 


■■  Proof  of  re- 
ceipts.— ^DakhUas  relied  upon  by  a  defendant  in  a 
suit  for  arrears  of  rent  at  enhanced  rates,  to  obtain 
the  benefit  of  the  presumption  arising  under  section 
4,  Act  X  of  1859,  must  be  proved  even  if  not  positively 
denied.  BAiUApoo  Gahooolt  v.  Luokhbb  Nabaih 
MinrDin.  8  W.  B.»  488 


167. 


Proof  of  uni- 
form payment. — In  a  suit  for  enhancement  of  rent, 
where  the  defendant  filed  receipts  with  a  written  state- 
ment duly  Terified  as  proving  uniform  payment  of 
rent,  but  was  not  examined  as  to  the  genuineness  of 
the  reoeipts  filed, — Held  (by  LooH,  J.)  that  the  re« 
oeipts  were  not  proved;  (by  Qlotbb,  «/.)  that  there 
was  l^^al  evidence  of  uniform  payment;  and  as  the 
lower  €k>urt  believed  it,  however  weak,  its  decision 
could  not  be  interfered  with.  Lttchscbbput  Sikgh 
DOOGUB  V.  WOOMAVATH  Muin)i7i. .  10  W.  B.,  400 


16a 


Proof  of  da- 


JkhUas. — ^Where  a  party  filing  dakhilas  deposed  that 
the  amounts  of  rent  he  had  paid  were,  according  to 
the  sums,  entered  in  the  dakhilas,  such  statement  was 
held  not  to  prove  the  dakhilas,  bdng  merely  a  deposi- 
tion to  the  fiu;t  of  a  certain  payment  of  rent,  ana  not 
to  the  authenticity  of  the  documents  filed.  Eoylash 
Kath  Haldab  v.  Oomakath  Boy  Chowdhbt 

[IIW.B.,170 


160. 


Proof  of  pay- 


ment of  rent  or  deht^A  party  is  perfectly  competent 
to  prove  the  payment  A  a  debt  or  rent  bv  the 
production  of  the  receipt  and  proof  that  it  is  the 
doeament  which  he  recdved  on  paying  the  money.  He 


EVlDlilMCS— CIVIIi  CABEB^eontinued, 
9.  BENT  REC^lVrS-iontinmed. 
Beoeipts  for  Tent—continmed, 
is  not  bound  to  summon    the    parties  who   gave 
the  receipts  to  prove  their  signatures,  nor  is  his  own 
evidence  secondary   evidence.      Baj  Mahokbd    v. 
Banoo  Babkah  is  W.  B.,  34 


170: 


Undisputed  da- 


khilas,— ^A  Civil  Court  has  every  right  to  accept 
dakhilas  tendered  by  a  party  as  undisputed  docu- 
ments, where  the  opposite  party  says  that  be  is  not 
prepared  to  deny  their  genuineness.  Ikdbo  Bhoo- 
B\nx  Dbb  v.  Goluck  Chuitdbb  Chtckbbbutit 

[IS  W.  B^  850 

17L 


"      ■  JDakkilas,  Proof 

of, — The  party  producing  dakhilas  is  bound  to  give 
some  evidence  of  their  having  been  signed  by  the 
person  by  whom  they  purport  to  have  been  granted, 
although  the  opposite  party  does  not  deny  the  signa- 
ture. Bhabut  Boy  e.  Gvvoa  Nabaib  Mohafttt- 
TBB 14W.B^211 


17a 


Dakhilas,  Proof 
to  the  genu- 


of. — The  evidence  of  a  tenant 
ineness  of  dakhilas  produced  by  him,  if  not  rebutted, 
is  legally  sufficient  to  prove  them.     Madhub  Chuk- 
DBB  Chowdhby  v.  Pboxothohath  Boy 

[20  W.  B.,  864 


176. 


Aeknowledy- 
ment  of  receipt  of  rent, — Presumption.— An  acknow- 
ledgment of  the  plaintiff  in  a  former  case  of  having 
realised  a  certain  sum  of  money  on  account  of  rent 
paid  for  three  years  may  afford  some  presumption  that 
the  older  items  in  the  account  were  satisfied,  and,  if 
that  presumption  could  not  be  rebutted,  might  be  an 
answer  to  an  action  on  the  older  demand.  Eitaybx 
HoBBBnr  V.  Dxbdab  Bux 

[W.B^1864,AotZ,87 

174. 


— ^— ^— — ^-^—  Seoeipts  hy 
agent  of  landlord. — Beceipts  signed  by  the  landlord's 
agent,  if  shown  to  be  authentic,  are  primd  fade  evi- 
dence of  payment  of  rent,  but  not  conclusive  evidence. 
AxBEB  BuKBH  V.  YuBoov  Ali     .    28  W.  B.y  468 

I7a  -^^— ^— ^-— — .  Stndence  of  rate 
of  rent, — Mate  admitted  in  other  eases, — In  smts  for 
arrears  of  rent,  where  the  account  books  put  in  by  the 
plaintiff  to  esteblish  the  rates  claimed  by  him  were 
neld  by  the  Courts  below  to  be  unreliable,  the  lower 
Appellate  Court  was  considered  to  have  been  justified 
in  accepting  (according  to  its  own  knowledge  of  them) 
rates  which  were  admitted  and  had  been  awarded 
in  other  cases.  Budhua  Obawak  Mahtoh  r.  JtroBfi- 
STJB  DOYAL  SiHOH  .  .     84  W.  B.,  4 

10.  BEPOBTS  OP  AMEENS  AND  OTHEB 
OPFICEBS. 


176. 


Beport  of  AmeBm—Meport 


on  local  enquiry. — Of  the  value  of  a  local  enquiry 

report  made  by  a  competent  official  as  evidence,  see 

Sabut  Sundabi  Dabi  v.  Pbosonito  Coomab  Tagobb 

[6  B.  L.  B,  677: 16  W.  B.,  P.  C,  20 

18  Moore's  I.  A.,  607 
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Ealbb  Doss  Aoaasjbb  v,  Kkbttbo  Pax.  SnroH 
Roy 17W.B^472 

CHxnrDBB  CooxAB  DniT  v.  Joy  Chttkdbb 
DUTT  MOJOOMDAB  .     19  W.  B^  218 


177. 


Mepartt  on  local 


investiffoHonf. — Unless  there  be  very  good  grounds 
for  diuenting  and  differing  from  reports  made  upon 
local  investigations,  the  Courts  even  in  India,  and  a 
fortiori  the  Privy  Council  in  England,  in  dealing 
with  boundary  questions  ought  to  give  great  weight  to 
and  be  guided  by  them.  Rax  Qofal  Roy  v.  Qobdov 
Stuabt  &  Co. 

[14  Moore's  I.  A.,  468 :  17  W.  B^  286 

Pbotab  Chundbb  Bubbooah  9,  Subnomoybb 

[19  W.  B,  861 


17a 


Civil  Procedure 


Code,  e.  180— Where  local  enquiry  is  ordered  by  a 
lower  Court,  and  evidence  is  taken  by  an  Ameen  and 
a  report  made,  the  return  made  by  the  Ameen  becomes 
legal  evidence  under  section  180,  Act  VIII  c^  1859, 
which  the  Appellate  Court  Lb  not  justified  in  refusing 
to  consider.    Rajnath  Pandah  v.  Dooboa  Lall 

[12W.B^186 
Sheo  Doyai.  SnraH  v.  Hobgkikson 

[24W.B.,842 


179. 


—————  Svidenceonepe' 
cial  poinU, — ^Where  a  Cqurt  Ameen  is  appointed 
a  Commissioner  under  the  Civil  Procedure  Code,  his 
rroort  is  only  evidence  on  the  point  to  which  the  com- 
mission refers ;  any  report  he  chooses  to  make  on  any 
other  point  is  no  legal  evidence  in  the  case.    Abdool 

AU  9.  MULLIOK  SUSDBBOODBBH  AhMBD 

[14W.B.,498 
See  DooBOA  Chvbv  Subkah  Chowdkbt  o.  Nbbm 
Chabd  SmucAH  Chowdkby 

[24W.B^208 


isa 


LoealiweeHiga' 


Uon  not  objected  to. — Where  an  order  for  a  local  inves- 
tigation under  section  180,  Code  of  Civil  Procedure,  is 
not  objected  to  by  the  opposite  party  at  the  time  it  is 
made,  the  Court  is  justified  in  viewing  as  evidence  the 
report  of  the  Commissioner,  and  the  depositions  taken 
by  him,  being  a  part  of  the  record.  Raicbukha  Roy 
V.  CK>Bnn>  Dass  Byba&bb    .        .    16  W.  B.,  281 


181. 


AetXofl859,9. 

73. — ^The  report  of  an  Ameen  under  section  78,  Act 
X  of  1859,  is  receivable  as  evidence,  and  a  decision 
can  be  legally  based  upon  it  Svjun  Koobb  v.  Hbi- 
THoo.  .    lN.W.»166:Ed.l87d»244 


182. 


'  Local  inneeti^O' 
Hon. — ^The  report  of  an  Ameen  upon  a  local  investiga- 
tion is  sufficient  evidence  to  support  a  decree,  if  it  is 
believed  by  the  Court,  and  considered  sufficient  with- 
out further  evidence  to  corroborate  it.  Sbbtabax 
HoOUB^BB  9.  RAMVABAUr  MOOUBBJBB 

[8W.B^61 


EVrDEKCB-OIVIIi  CASBA-eoniimed: 

10.  REPORTS  OF  AMEENS  AND  OTHER 
OFFICERS— oun^MMd. 

Beport  of  Ameen— coattiMMtf. 

188.  ■'  An  Ameen's  re- 

port is  evidence  without  any  spedfic  documents  cor- 
roborating his  finding.  Eshak  Chukdbb  Sbin  o. 
HuBBB  CsuBN  Dby  .    2  W.  B.,  278 

QouBBB  Nabaiv  Mozoomdab  v.  Modhosooduh 
DuTT   ....    2W.  B.,ActX,l 

184. Beport    ae    to 

that 
!ect  a 


meaeurement. — Oral  evidence, — It  is 
oral  testimony  should  be  taken  in  order  to 
measurement,  or  that  an  Ameen's  report  must  have 
depositions  attached  to  it  to  make  it  legal  evidence. 
Chundbb  Monbb  Dobsbb  v.  Nilaxbub  Mubtotbb 

[7  W.  B.,  48 

186.  — — ^— — —  Civil  Procedure 
Code,  1859,  s.  JfSO.— The  report  of  a  Civil  Ameen  and 
the  depositions  taken  by  him  are  admissible  as  evi- 
dence under  section  180,  Act  VIII  of  1869.  Nuthoo 
9.  Ghwbssah  SnroH  .  .8  W.  B.,  267 

Abdooii  GtrinrBB  v,  Bttttoo  Shbibh 

[22W.B..860 

Bhybub  Rot  v.  Nobis  Roy     .    9  W.  B.,  801 
186.    '  JEvidenee  taken 


under  powers  given  him. — A  Civil  Ameen's  report 
and  the  depositions  of  the  parties  and  witnesses  ex- 
amined by  him,  must  be  considered,  even  though 
the  Court  exercised  its  discretion  unwisely  and  wrong- 
ly in  giving  him  too  extensive  powers.  Ukbioa 
Chubb  Dby  «.  Golvck  Chithsbb  Chuokbbbittty 

[9W.B.,698 


187. 


•  Depoeitione 


without  report.— Aji  Ameen  had  been  deputed  to 
make  a  local  investigation,  and  had  examined  certain 
witnesses,  but  could  not  examine  the  rest,  or  com- 
plete his  investigation  and  draw  up  his  report, 
owing  to  the  phuntifP  not  paying  the  necessary 
expenses, — Held  that  the  depositions  of  the  witnesses 
without  the  Ameen's  report  were  not  admissible  in 
evidence.  -  Dbbnabayah  Dbb  v.  K4ii  Das  Mittbb 
[6  B.  L.  B.,  Ap^  70 :  14  W.  B.,  897 
Affirming  on  appeal  SLulbb  Dabs  Mittbb  v.  Dbb 
Nabaut  Dbb       •  .  18  W.  B.,  412 

188.  '  Civil  Prove- 


dure  Code,  1869,  e.  ISO.— Where  an  Ameen  who  had 
been  deputed  to  make  a  local  enquiry  took  the  deposi- 
tions on  oath  of  several  witnesses  on  both  sides,  and 
afterwards  for  further  satisfaction  recorded  the 
statements  of  certain  persons  whose  religious  preju- 
dices stood  in  the  way  of  their  giving  evidence  on 
oath, — Held  that  his  reports  and  the  original  depo- 
sitions on  oath  were  receivable  in  evidence  under 
section  180  of  the  Code  of  Civil  Procedure.  Dolb 
Qobibd  Sivoh  v.  Csaxoo  SnroH  .  10  W.  B.9I8I2 


isa 


Svidence  taken 


bjf  Ameen, — The  report  of  an  Ameen  and  the  evi- 
dence recorded  on  a  local  enquicy  are  evidence  in  the 
Buit»  and  there  is  no  legal  objection  to  the  parties  to 
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the  rait  agreeiiig  that  the  eyidence  should  be  taken 
before  the  Ameen,  and  that  the  matters  in  dispute 
should  he  referred  to  him  for  enquiry.  Sabat  Chan- 
dra Both.  COUilCTOB  OF  ChITTAOONO 

[2aL.IUAp^8 


laa 


Meport  and 


map  made  hff  Ameen,—A  lower  Appellate  Court  was 
held  to  have  erred  in  law  in  taking  an  Ameen's  report 
sod  map  as  its  sole  guide,  and  marking  them  the  sole 
Uflis  and  foundation  of  its  decision  to  the  total  dis- 
icgard  of  the  other  evidence  on  the  record.  Bustbb 
S&Hoo  V,  Jbonakaik  Singh  .  24  W.  B^  888 

101. 


■  Ameen     giving 

mvdU  to  loetU  mmow. — In  a  suit  for  enhancement 
of  rent,  when  the  defendant  objected  in  his  grounds 
of  appeal  that  the  rates  of  the  village  in  which  his 
Isod  was  sitoated  were  lower  than  the  pergunnah 
rstes,— JETtfM  that  the  Judge  had  no  right  to  take  the 
report  of  an  Ameen  who  d^  not  give  credit  to  defend- 
ant's witnesses  on  account  of  something  he  heard  in 
the  neighbourhood,  but  that  he  ought  Mmself  to  have 
examined  those  witnesses.  Twbbdib  v.  Poobno 
Chuvbbb  Gangoolbb.  .  12  W.  IL»  188 


182. 


Ameen* a  report 


and  Mtfp.— When  an  Ameen's  map  is  received  in  evi- 
dence by  consent,  and  admitted  by  both  parties  to  be 
topographically  correct,  the  Court  is  entitled  tp  look 
at  the  Ameen's  report  as  explanatory  of  the  map. 
If AHoicBD  Anwab  Chowdbt  ^v.  Baj  Chtndbb 
0H06B 17  W.  R,  622 

188,——— ^Qneetion  of 

po9$9$9ion. — ^The  report  of  an  Ameen,  however  valu- 
sUe  in  clearing  up  difficulties  as  to  tiie  identity  and 
positkm  of  lands,  is,  genendly  speaking,  of  no  value 
in  determining  questions  connected  wiUi  the  posses- 
sion of  lands  in  dispute  in  past  times.  Pbannath 
Cbowbhbt  v.  Mibnomotbb  Chowdhbt 

LW«  B^y  I\  B(9  oO 


194. 


The    Judge   is 


bomid,  under  section  180  of  Act  VIII  of  1859,  to 
take  notice  of  and  pronounce  an  opinion  upon  evi- 
dence taken  by  an  Ameen  as  to  possession.  Jannobbb 

ChoWDHBADT  «.  COLLBOTOB  07  MT1CBNBIN& 

[8  W.  B.»  287 


138.  — — — -^— — _*  Froof  of  poe- 
iesnon, — An  Ameen's  report  held  not  sufficient  of 
itself  to  prove  possession.  Axbbnooddbbn  Shaha  o. 
AmubAli 8W.B.,464 


196. 


Suit  for  rent — 


Bvidence  ofmeaeurement^^Jn  a  suit  for  rent  for  1283, 
1284  1285,  and  1286  upon  a  jungleburi  lease  which 
provided  that  the  area  of  jungle  lands  brought  under 
coltivation  should  be  ascertained  by  measurement, 
the  only  evidence  of  measurement  was  a  report  of  an 
Ameen  made  in  a  previous  suit  in  1879,  the  accuracy 
of  which  report  was  not  proved  in  the  present  suit. 

II 
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Report  of  Am.een^eonHnued, 

■  Held  that  the  report  itself  was  not  admissible  in  evi- 
dence.   Dbnobvndhu  Ghosb  v.  Nistabini  Dassbb 

[12C.Ii.B.»60 


197. 


Ciffil  Prooedmre 


Code,  1859, »,  180, — ^The  report  of  an  Ameen  in  a 
proceeding  to  make  a  partition,  which  is  a  judicial 
proceeding  under  section  180,  Act  VIII  of  1859, 
must  be  treated  in  the  same  w^  as  the  report  of  an 
Ameen  in  an  ordinary  suit.  Tae  report  and  deposi- 
tions are  to  be  taken  as  evidence  in  the  suit,  and  to 
form  part  of  the  record.  The  Court  is  not  bound  by 
the  report,  but  ought  to  en<|uire  further  into  the 
matter  if  there  is  any  necessity  for  so  doing,  and  to 
examine  witnesses  &oi»4^(ie  tendered  for  examination. 
AziM  Sabung  o.  Aukooddbbn     .  17  W.  B.,  270 


108. 


Without  jurie- 


diction, — ^The  proceeding  of  a  Court  Ameen  in  a  sub- 
division where  he  has  no  jurisdiction  cannot  be  a 
legal  proceeding  or  legal  evidence.  Nidhoo  Siboab 
o.  Philufpb      .  .        .IOW.B.,158 

•  Reports  of  offloers  appoint- 


189. 

ed  under  Bengal  Regulation  I  of  1814.— 

Reports  of  officers  appointed  under  Regulation  I  of 
1814,  if  received  as  evidence  in  the  first  Court,  and 
not  objected  to  in  the  Appellate  Court,  may,  under  cer- 
tain circumstances,  be  accepted  quantum  valeat, 
Bhikoo  Sahoo  V,  Tbik  Ali  Khan     .  8  W.  R.,  88 


200. 


Reports  made  by  Ck>lleo* 


tors  acting  under  Madras  Regulation  VII  of 
IBVI.^JSvidence  of  private  rights, — Reports  made 
by  Collectors  acting  under  Madras  Regulation  Y II  of 
1817  are  not  to  be  regarded  as  having  judicial  author- 
ity when  they  express  opinions  on  the  private  rights  of 
parties ;  but  being  the  reports  of  public  officers  made 
in  the  course  of  duty  and  under  statutable  authority, 
they  are  entitled  to  great  consideration  so  far  as  they 
supply  information  of  official  proceedings  and  his- 
torical facts,  and  also  in  so  far  as  they  are  relevant  to 
explain  the  conduct  and  acts  of  the  parties  in  relation 
to  them,  and  the  proceedings  of  the  Government 
founded  on  them.  Muttu  Raxaijkoa  Sbtubfati 
V.  Pbbianayagaum  Pillai.  Zbiondab  of  Ramnad 
V,  Pbbianayagauk  PII1.AI  .    la.  R.»  1 L  A.»  208 

201. Report  of  8i>eoial  Commis- 
sioner.— The  report  of  a  Special  Commissioner  was 
held  to  be  inadmissible  as  evidence,  as  it  did  not  come 
within  any  provision  of  the  Evidence  Act  which  would 
make  it  admissible.  Lbblanxtnd  Singh  v.  Lakh- 
FUTTBB  Thakoobani  22  W.  R.,  281 


202. 


Report  of  mousadar.— fitf- 

port  of  officer  not  competent  under  a,  180,  Civil  Pro- 
eedure  Code,  1869.— The  report  of  a  mouzadar,  not 
being  that  of  a  person  competent  within  the  meaning 
of  section  180,  Act  VIII,  1859,  to  report  mpon  mat- 
ters in  process  of  judicial  decision,  may  be  disregard- 
ed by  a  Civil  Court    Rajabax  Kaxjta  v.  Roopa 

KA0ATBB  EAUTA     .  •         18  W.  1^118 
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208. 


Report  of  Kunsiff  on  local 


investigatioii. — A  Muiuiff's  report  of  a  local  in- 
▼estigatdon,  when  not  shown  to  he  suhstantially  erro- 
neous in  its  data  or  reasoning,  should  convey  the  great- 
est weight  as  eyidenoe  of  the  facts  It  sets  forth. 
Wi8B  V.  Akbbboohibsa  Ehatoon  .  3  W.  B.9  sdo 


204. 


Judgment     on 


facts  observed  by  Judge  hut  not  proved^^ln  a  suit 
respecting  houndaries,  the  Munsiff,  hefore  settling 
the  issues  in  the  case,  visited  the  locality,  and  in  his 
judgment  relied  upon  certain  facts  which  had  come 
under  his  ohservation  during  his  visit.  These  facts 
were  not  proved  hy  any  evidence,  and  the  Munsiff  did 
not  make  any  report  as  to  them.  The  District  Judge 
reversed  the  Munsiff's  decision  on  the  oral  evi- 
dence given  in  the  case,  holding  that  he  could  not  take 
notice  of  the  facts  observed  by  the  Munsiif  himself, 
and  on  which  he  had  based  his  judgment.  Meld 
that,  though  the  result  of  the  enquiry  instituted  by 
the  Munsiff  was  not  evidence  according  to  the  defini- 
tion in  the  Evidence  Act,  it  was  a  matter  before  the 
Court  which  might  have  been  taken  into  consider- 
ation. Seld,  also,  that  the  Munsiff  should  have  put 
the  result  of  his  investigation  upon  paper.    Jot  Coo- 

MAB  V,  BVKDKOO  LaLL 

[I.L.  IL,e  Calo.»d6d:  12  C.  L.  B.,400 
206. Report    df   naair.— Ct«»^ 


Procedure  Code,  1859,  s.  180,—Ameen.-^Act  XIX  of 
1S55.— The  report  of  a  nazir  deputed  to  enquire  into 
the  condition  <rf  property  in  dispute  under  section  180, 
Act  VHI  of  186^  is  admissible  in  evidence,  although 
be  was  not  an  Ameen  appointed  under  Act  XII  of  1856. 
BuzAL  BoHiM  V,  LuTATin  HosBBur.    Ehodjuoov- 

MIS8A  BiBBB  «.  LVXAVUT  HOSBBIN 

[W.R.,  1864,171 

^^^  — : Beport   of  Bheriatadar.— 

Cinl  Procedure  Code,  1859,  s.  180.— The  report  of  a 
sheristadar  is  not,  under  section  180  of  the  Code  of 
Civil  Procedure,  and  in  view  of  the  fact  that  there 
was  a  Commissioner  attached  to  the  Court,  legal  evi- 
deuce.    Btjitath  Singh  o.  Indusjbbt  Koobb 

[8  w.  R.,  asi 


207. 


Local    investi' 


ffaiton.^The  report  of  a  sheristadar,  after  local  in- 
vestigation, cannot  be  legal  evidence,  unless  it  is  shown 
that  no  Civil  Court  Ameen  was  available  for  the  duty 
in  the  district.  GOLHOK  Chuiidbb  Kool  r.  Doo- 
™^»«Rax     ....       12W.R.,209 

11.  MISCELLANEOUS  DOCUMENTS. 

.208. Acknowledgment— ^(feiM- 

eton  of  amount  of  debt.-^An  unsigned  paper,  by 
which  a  person  who  agreed  to  the  contents  of  that 
paper  admitted  that  he  owed  the  amount  there 
stated,  recdved  in  evidence  as  an  acknowledgment  in 
a  suit  for  recovery  of  the  debt  admitted  by  such 
acknowle(%ment.  Eduubb  Fbamjbb  t>.  Abdooia 
Hajsb  Chbbak 

[lMoore'Bl.A^461:6W.R..P.c,58 
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209. 


BnndobiiBt  papers.— ^i- 


dence  of  eommeneemetU  of  tenure  and  assessment  of 
rent. — Bundobust  papers  are  nothing  more  than  a 
contemporaneous  record  of  tenures  as  they  existed  in 
the  years  specified,  and  do  not  in  any  way  import  the 
commencement  of  a  tenure  or  a  fixing  of  the  rent  at 
that  particular  time.  Dhun  SiKen  Boy  v.  CbvV' 
dbb  Eaitt  Mookbbjbb     .    4  W.  R.,  Aet  X,  48 


210. 


Canoongoe  papera— IVo- 


eeedings  of  settlement  officers. — Stndence  of  per- 
gunnah  rates  and  iii«MiireiM»<.— Canoongoe  papers 
and  proceedings  of  settlement  officers  are  good  evi- 
dence in  questions  of  perg^nnah  rates,  standards  of 
measurement,  and  the  like.  Nund  DimTFAT  «.  Taba 
Chasd  Pbithebbabbb       .    2  W.  R.,  Act  Z,  18 


21L 

of  rent.- 


•  ^Evidence  of  rate 


-How  far  and  when  canoongoe  papers  are 
admissible  as  evidence  for  the  zemindu*  as  to  the  rate 
of  rent  paid  by  the  ryot.  Khbbbomoneb  Dossbb 
•.  Bbbjoy  Gobind  BintAL  •        .    7  W.  R.,  688 


212.- 


•  Xnidenee  of  pro- 


per cusiody.^OH  canoongoe  papers  cannot,  in  the 
absence  of  evidence  to  show  what  they  are  and  that 
they  came  out  of  proper  custody,  be  received  in  evi- 
dence; before  such  papers  can  be  admitted  as  evi- 
dence against  a  party  it  must  be  shown  how  they  can 
be  used  against  him.    Dwabka  Nath  Chvokbb- 

BUTTT  V.  TABA  SOOKDSBY  BuBMOITBB 

[8W.R..617 


218. 


Collection  papers.— P«ptfr# 


to  refresh  memory. — Collection  papers  are  no  evi- 
dence per  se  ;  they  can  only  be  used  when  they  are 
produced  by  a  person  who  has  collected  rent  in  ac- 
coidanoe  with  tllem,  and  who  merely  uses  them  for 
the  purpose  of  refreshing  his  memoij.  Mahoicbd 
Mahxood  v.  Sabab  Au  .L  lib  R.,  IL  Calc,  407 


214. 


Criminal  Conrt,  Frooeed- 


ings  in, — Suit  for  damages  for  assault. — Previous 
conviction  of  defendant. — In  a  suit  for  damages  for 
an  assault,  the  previous  conviction  of  the  defendant 
in  a  Criminal  Court  is  no  evidence  of  the  assault. 
The  factum  of  the  assault  must  be  tried  in  the  Civil 
Court.    Au  Bttksh  v.  Samibubdik 

[2  B.  li.  R^  A.  C  81 :  12  W.  R.,  477 


215. 


Plea  ofguOfy, 


^Verdict  of  convieHon.'—A  plea  of  guiily  in  the 
Criminal  Court  may,  but  a  vercUct  of  conviction 
cannot,  be  considered  in  evidence  in  a  dvil  case. 
ShUKBOO  CHUBDBB  ChOWDBY  V,  MODHOO  Ky- 
BTTBT 10  W.  R.y  66 


2ia- 


-  Finding  on  facts. 


— A  proceeding  of  a  Criminal  Court  is  not  admis- 
sible as  evidence ;  a  Civil  Court  is  bound  to  find  the 
facts  for  itself.  Kebaxutoollah  v,  Gholajc  Hos- 
BBiN 9W.R.,77 


217.- 


>  Judgment  in  cri- 


minal case. — In  a  suit  for  arrears  of  rent  from  a 
putneedar,  where  plaintiff  stated  that  he  had,  on  an 
allegation  made  by  defendant  that  a  dacoity  had 
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Criminal  Court,  Proceedings  in.'-eoniiiwed, 

taken  place  in  her  houf  e,  allowed  her  an  abatement ; 
l»t  finding  from  a  judgment  of  the  High  Court  that 
no  rach  daooity  had  taken  place,  he  claimed  full 
rents, — Seld  that  the  High  Coorf  8  judgment  was 
adminible,  with  a  view  to  ascertain  the  truth  of 
plaintiiPa  case.  Bkaybt  Hosbbiv  v.  Khoobuk- 
nssA eW.  B^246 

aia  TitU  to  9tole» 


fropertjf.—'Verdtet  of  Criminal  Court. — The  verdict 
of  a  Criminal  Court  with  respect  to  the  alleg^  theft 
of  notes  is  no  evidence  of  the  ownership  of  such 
notes.    Pajhta  Laij^  v.  Gofibak  Buzvbiah 


sia 


•  Proceedings 


under  Act  IVofl840.SM  (by  Mabkby,  J.),  that 
a  Judge  was  justified  in  rejecting  as  evidence  a  pro- 
ceeding under  Act  IV  of  1840.  Abdool  Ali  «r. 
MirujcK  Sitddbboodbbh  Ahmbd 

[14  W.  R,  483 


S90. 


—  Documents  filed 


in  case  under  Criminal  Procedure  Code,  e.  318, — 
Documents  filed  in  a  case  under  section  318,  Code  of 
Criminal  Procedure,  cannot  be  accepted  as  evidence 
in  a  suit  before  a  Deputy  Collector.  Choobun  SnraH 
V,  Dhoobitb  SnraH     •        .        .    11  W.  R,  171 


22L 


Deceased  person.  State- 


ment by. — Statement  againtt  hie  interest  or  pro^ 
prietary  right. — ^The  principle  upon  which  the  ad- 
nussibility  of  a  written  statement  made  by  a  deceased 
person  is  determined  is,  whether  it  has  been  made 
under  each  circumstances  as  inake  it  reasonable  to 
suppose  that  it  was  done  bond  fide,  and  that  the  alle- 
gations it  contains  are  true;  and  if ,  as  a  whole,  it  is 
against  the  interest  or  the  proprietary  right  of  its 
author,  such  parts  as  are  in  his  favour  cannot  be  re- 
jected. Lbelahuitd  SnroH  v.  Laksputtbb  Tha- 
KooEAiri 22W.  B^aSl 

822.    BepositionB^— Xitmi^   wtY- 

ueeses. — Depositions  of  witnesses  in  a  former  suit 
are  not  adnussible  in  evidence  when  those  witnesses 
are  living,  and  their  oral  evidence  is  procurable. 
Habibh  Chvbdbb  Chuojlbbbitttt  v.  Taba  Chand 
Shaha      .        .  .    2  B.  Ii.  R.,  Ap.,  4 

Nibfal  SnraH  «.  Qotadat         •    8  Agra^  311 

228. ■ *  Depositions 

irregularly  taken  on  commission. — Where  a  Com- 
missioner took  the  evidence  of  witnesses  when  the 
hst  return  day  of  the  commission  had  expired,  it 
was  held  that  &e  depositions  of  the  witnesses  were 
not  admissible  in  evidence  in  the  cause.  Gbbg-obt  e. 
Dooly  Chaitb  .  .    14  W.  R.,  O.  C,  17 


224. 


Dociunent  reoeipt-book. — 


Book  kept  hg  attorney. — Seeeipt  given  by  defendant 
for  documents  of  title. — Admission. — A  witness  (an 
attorney)  cannot  refer  to  his  documents  receipt- 
book,  in  order  to  enable  him  to  say  whether  a  docu- 
ment of  a  particular  character  and  date  was  in  his 

n 
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Booument  reoeipt-book— ooa/tiMMil. 

possession  on  a  particular  day.  A  receipt  by  the  de- 
fendant for  documents  relating  to  his  title  in  a  suit 
is  receivable  in  evidence  as  being  in  the  nature  of 
an  admission  signed  by  the  defendant  Madhab 
Chttkdba  Dutt  V.  Rajkisto  Sbtt      .    Cor.,  148 


226. 


Snhanoenient    of    rent, 


Xhridenoe  of  ground  ot— Increased  value  of 
produce,  JEvidenoe  to  prove. — In  a  snit  for  en- 
hancement of  rent,  the  plaintiff,  among  other  grounds^ 
contended  that  the  value  of  the  produce  of  the  land 
had  increased,  and  called  witnesses  belonging  to  the 
cultivating  class,  who  stated  from  memory  the  prices 
which  had  prevailed  in  the  locality  for  a  number  of 
years.  The  District  Judge  considered  this  eVidence 
to  be  no  safe  guide  to  the  value  of  produce,  which  he 
held  could  only  be  proved  by  traders  and  merchants 
with  books  of  accounts,  by  which  their  memory  could 
be  refreshed  and  tested.  Seld  that  the  evidence  ad- 
duced was  relevant,  and  entitled  to  consideration. 
Hubo  Pbbbad  Rot  v.  Wohataba  Dbbbb 

[L  L.  B..  7  Calo.,  208 :  8  C.  L.  IL,  440 
Entries]  by    oi&oer    of 


Coixrt.Svidenee  Act  (II  of  1855),  s.  4.— Entries 
by  nasir. — Issue  of  warrant, — Under  section  4,  Act 
II  of  1865,  a  Court  is  entitled  to  refer  to  entries 
made  by  its  own  ofiicer,  the  na^,  and  find  thereon 
that  a  warrant  had  been  issued  in  accordance  with  an 
application  admitted  to  have  been  made.  Nilkuvt 
Chitokbbbuttt  v.  Shbo  NABAnr  KooifWAB 

[8W.B.,278 
2g7,  .._....._  Goremment  Gaaette.-* 
Conditions  of  sale.  Proof  of— Suit  to  cancel  patni 
tenure, — The  Qovemment  Gazette  containing  the  ad- 
vertisement of  sale  and  a  printed  paper  purporting 
to  be  the  conditions  of  sale  alluded  to  in  the  Qazette, 
and  issued  from  the  Master's  office  in  the  name  of 
the  Master,  were  admitted  in  evidence  to  prove  the 
actual  conditions  of  the  deed  of  sale.  Jotbndbo 
MoHUN  Tagobb  0.  Bbojosoondbbt 

CW.  B.,  1884, 60 
Handwriting.— Jbr^wy.— 


Where  evidence  could  have  been  adduced,  and  was 
not,  as  to  a  handwriting  being  forged,  and  the  J^^dge 
by  comparison  with  other  handwriting  held  it  to  be  a 
forgery,  such  finding  was  disapproved  of.  KimAiii 
Pbabad  Missbb  v.  Anaktabam  Hajba 

[8  K  Ii.  B.,  400  :  18  W.  B..  P.  C,  18 

228. '—  Jseumnuvissi  papers.— jSm- 

hancement  ofreut. — Possession. — In  a  suit  by  a  pur- 
chaser of  a  patni  at  a  sale  for  arrears  of  rent  to  en- 
hance the  rent  of  the  ghatwal  under  Regulation  Yltl 
of  1819, — Seld  that  issumnuvissi  papers  for  1811- 
1818,  stating  that  the  amount  held  by  the  ghatwal 
was  100  bigas,  did  not  entitie  the  plaintiff  to  enhance 
the  rent  of  the  surplus  over  that  100  bighas  in  the 
face  of  satisfactory  oral  evidence  of  long  uninter- 
rupted possession.  Fabquhabson  v.  Dwabkanatjth 
SivoH 8  B.  Ii.  B.,  504 

S.  C.  Fabqvbabson  v.  QovBBKinurr  or  Bbitoaa 
14  Moore's  I.  A.,  268:18  W.  B.,  P.  C,  28 
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Af&rmins  Ebskhtb  v.  QoYBsmcBirT 

[8W.  B^238 
and  GoYiBKiairT  v.  Fxb&itsbov  .  9  W.B.,168 


280. 


'  KAhQUAta.— Evidence  ogainH 


third  parties, — In  a  suit  for  declaration  of  title  and 
confirmation  of  possession,  where  plaintiff  claimed  as 
having  the  right,  title,  and  interest  of  the  former  ze- 
mindiur  in  ezeeation  ai  a  decree  against  him,  urging 
that  the  lands  were  part  of  the  khas  lands  of  the 
estate,  and  defendants  claimed  the  lands  as  part  of 
their  maorasi  tenure  obtained  from  the  same  zemin- 
dar,— Seld  that  attested  kabuliats  filed  by  the  plain- 
tiff, thoogh  good  evidence  as  between  plaintiff  and 
the  tenants  of  the  land,  could  not,  in  regard  to  a  third 
party,  be  held  as  evidence  in  the  absence  of  the  ten- 
ants themselves,  who  should  have  been  examined. 
MomxA  Chitvdbb  Chuokebbuttt  v.  Poobvo 
Chukdbb  Banbbjbb   .        »        .    UW.  B.»166 


28L 


Tjettem,— Letter  from  Judge 
as  to  irregularity  in  return  to  eommieeion, — ^A 
letter  from  a  Judge  cannot  be  given  in  evidence 
to  show  that  a  formal  return,  made  by  him  on  a 
commission  to  examine  witnesses,  was  wrong.  Labs 
MoBT&AaE  Bank  ov  India  v,  MuBtfUBALi 

[1 C.  li.  B.,  289 

-  Lettere  between 


members  of  a  joint  familg  and  the  hurta  of  the 
family. '-^ioi  a  suit  by  a  member  of  a  joint  Hindu 
family  to  recover  possession  of  certain  property  al- 
leged to  belong  to  the  joint  estate,  but  which  had 
been  purchased  by  the  defendant  at  a  sale  in  exe- 
cution of  a  decree  against  12.,  a  member  of  the 
family,  for  his  separate  debt,  letters  between  B,,  the 
kurta  of  the  family,  and  £.,  relative  to  the  purchase 
by  Uie  latter  as  his  separate  property  of  the  estate  in 
diispute,  were  admitted  in  evidence  as  against  the 
defendant  BoDH  SiNa  DooDHOOBiA  v,  Qubbsh 
Chubdeb  Sbb 

[12  a  la.  B.»  P.  C^  WI :  19  W.  B^  866 

288. Market  T&te^—AseertainmeiU 

of  market  rate  in  suit  on  an  agreement  of  indem^ 
nitv, — Where  the  Court  has  had  the  advantage  of 
havmg  in  evidence  before  it  a  record  of  the  market 
rate  of  any  particular  day  made  up  by  a  broker 
of  intelligence  and  experience;,  such  a  record  should 
be  received  as  evidence  of  the  particular  state  of  the 
market  on  that  day.  Nabaib  Chubdbb  Dhttb  «• 
Cohbn  .    L  L.  B.»  10  Calo,  666 

284. ]U[arriage,Begi8tratlonof. 

— Registration  of  Mahomedan  marriages, — Mesti' 
tution  of  conjugal  rights, — Beng,  Act  I  of  1876,  s, 
6,  sch.  A. — Copy  of  entry  in  register, — Boidenee, — 
A  husband  and  wife,  Mfuiomedans,  registered  their 
marriage  under  Bengal  Act  I  of  1876,  setting  out  in 
the  form  prescribed  in  schedule  A  to  the  Act  as  "  a 
special  condition"  that  the  wife  under  certain  cir- 
cumstances therein  set  out  might  divorce  her  hus- 
band. These  circumstances  occurred;  and  the  wife 
divorced  her  husband.  Meld,  in  a  suit  by  the  hus- 
band for  restitution  of  conjugal  rights,  that  the 


BVTDBNCaB-OIVlL  OASEB-^eontinued, 
11.  mSCELLANfiOUS  DQCUMENTS-iXNi^uMMii. 

MArriage,  Begiatratian  cf-^eonHnmed. 
"spedal  condition"  was  a  matter  which,  under  the 
provisions  of  the  Act  it  was  the  duty  of  the  Mahome- 
dan Registrar  to  enter  in  the  register,  and  therefore 
a  copy  of  the  entry  in  the  regbter  was  legal  evidence 
of  the  facts  therein  contuned.  Khadbk  Au  v. 
TAjnnmiBSA  .    L  Ii.  B.,  10  Calo,  607 


286.- 


Keroantile  eustanu—Usage 
of  carriers, — Liability  of  carriers  f^r  damage  to 
goods, — ^The  defendants,  carriers  between  Hongkong 
and  Bombay,  by  a  condition  annexed  to  their  bill 
of  lading,  stipulated  that  they  should  not  be  respon- 
sible for  danuge  to  goods  arising  from  insufficiency 
of  packing.  The  plaintiff  shipiMd  certain  goods  in 
one  of  defendant's  steamers  in  packages  which,  though 
in  fact  insufficient^  were  packages  of  the  kind  ordina- 
rily used  for  the  conveyance  of  such  goods  from 
Hongkong  to  Bombay.  In  an  action  brought  to 
recover  damages  for  injury  to  the  packages, — Seld 
that  evidence  of  mercantile  usage  or  custom  would  be 
admissible  to  show  that  the  words  insufficiency  of 
package  should  not  be  taken  in  their  ordinary  sense, 
but  as  meaning  insufficient  acoor^Ung  to  a  special 
custom  of  the  China  trade.  Pbbikbitlab  and  Obibb- 
TAL  Stbak  Nayigatiob  Co.  «.  Mabiox Ji  Nabainji 
Padsha    ....    4  Bom.,  O.  C 169 

Mutation  prooeedings.^ 


Bcidence  Act,  s,  80, — Statement  in  mutation  pro- 
ceeding,— '^Documents," — In  a  suit  for  recovery  of 
lands  claimed  partly  In  virtue  of  rights  obtained 
under  a  kobala  and  partly  in  virtue  of  rights  pur- 
chased at  a  sale  in  execution  of  a  decree  in  wMch  the 
lower  Appellate  Court  refused  to  recognise  a  state- 
ment made  before  a  Collector  in  a  mutation  proceed- 
ing as  a  "  document"  under  the  Evidence  As^^Seld 
by  the  High  Court  that  a  statement  made  before 
a  Collector  in  a  mutation  proceeding  is  a  document 
entitled  to  be  recdved  as  evidence  under  section 
80  of  the  Evidence  Act  Budbbb  Lall  v,  Bhoobbb 
Khab  .        .    26W.B.,184 


287.- 


-  Notes  of  depoeitloiiB. — Bvi- 


dence  irregularly  taken, — Rough  notes  taken  down 
by  an  Assistant  Collector  of  what  was  said  by  wit- 
nesses whose  depositions  are  not  recorded  are  not 
evidence  such  as  is  required  by  law,  and  an  opimon 
based  on  such  evidence  is  without  legal  validity. 
Bala  Thakoob  «.  Mbghbubv  Sikgh 

L14W.B.,269 


288. 


•  Partition  -geL^gevB,— Evidence 


of  rate  of  rent, — Butwara  papers  are  only  evidence  of 
the  proportionate  assessment  of  Qovernment  revenue 
payable  by  proprietors  after  partition,  not  eridenoe 
binding  ryots  as  to  what  holdings  are  theirs,  or  what 
are  thdr  arrears,  rates,  or  periods  of  occupancy. 
Dbobo  Motbb  GtoSMABBB  V,  Dhitbxo  Dobs  Koob- 
Doo  low.  B.»197 

ButuMtra  chit- 


tas. — Suit  to  set  aside  summary  au>ard,^K  but- 
wara between  zemindars  is  not  binding  in  any  way 
on  the  ryots,  and  butwara  chittas  are  no  evidence  in 


Digitized  by 


Google 


(    1765    ) 


DIOEST  OF  CASES. 


(    1766    ) 


ISVIDSirCB— OIVIIj  CAMEB-'eimHnued. 

11.  MISCELLANEOUS  DOCUMENTS— CM/tMiflil. 

Partition  papers — efmHMued, 

a  rait  for  possession  of  s  jote  and  to  set  aside  a  sum- 
mary award  under  Act  XIV  of  1859>  section  16. 
GoFAi.  CHVimKB  Shaha  «.  Madhub  Chukdkr 
Shaha 21W.  B.,a9 


MO. 


Butwara  pa- 


pers.— Lands  comprised  in  estate. — Private  butwara 
papers  are  good  evidence  towards  showing  what  lands 
were  in  fsct  comprised  in  the  estate  at  the  time  of 
butwara.    Dwabkavath  Boy  Choitdhby  v.  Hubo-  < 
KATH  Rot  Chowdhbt    .        .  W.  B^  1864^  288 


8^ 


'PetiUoxia.—PetiHons  stating 


fact  of  eonmeyanee. — Suit  for  possession. — In  a  smt 
to  recover  the  possession  of  land,  the  petitions  of 
alleged  owners,  through  whom  the  phuntiff  daimed 
title,  presented  to  the  Collector  and  to  the  Principal 
Sadder  Ameen,  which,  respectively  stated  the  con- 
veyance from  the  one  to  the  other,  and  from  the  last 
supposed  owner  to  the  plaintiff,  were  tendered  as  evi- 
doice  of  the  pkintifTs  title,  without  production  of 
the  deedsy  or  even  evidence  i^t  such  alleged  owners 
had  ever  been  in  possession  of  the  property.  Seld 
that  the  petitions  were  not  admissible  in  evidence. 
Claskx  o.  BiKVABUir  Chuksbb  Siboab 

[Kamh«,  76: 1  Hay»  187:  W.  B^  i*.  B..20 
1  Ind.  JuTy  0. 8.,  97 

842.   Pleadings.-- iSto^MMii^  in 

verified  toritten  statement. — Statements  made  in  a 
venfied  written  statement  of  a  party  are  not  admis- 
sible in  evidence  (Batlby,  J.,  duhitante).  Mookta 
Kbbhsx  Dobsbb  «•  EoYLABH  Chuhdbb  Mitteb 

[7W.B.,488 


aia 


Declaration  in 


pleadings. — Declarations  made  in  pleading,  in  suits 
instituted  before  the  Code  of  Civil  Procedure  came 
into  operation,  were  inadmissible  as  evidence  of  the 
facts  stated  therein.  Nabafpa  Bisappa  He&di  v. 
Oapayabiv  Kapaya 

[8  Bom^  881 :  2zLd  Ed.,  841 


844. 


Written  state- 


mad. — ^A  written  statement  is  not  legal  evidence,  al- 
though the  same  penal  consequences  may  follow  from 
it  if  false  as  from  a  false  deposition.  Jjjtttoolah 
Khav  v.  Baic  Chttbit  Oakoooly    .    18  W.  B.,  80 


845.- 


-PoBsesBion^Taot  ot— Adonis- 


sibiUlg  of  evidence. — Statement  hy  witness, — A  state- 
ment by  a  witness  that  a  party  was  in  possession  is 
in  point  of  law  admissible  evidence  of  the  &ct  that 
sudi  party  was  in  possession.  Manqiam  Dbb  «. 
Debi  Chubk  Dbb 

[4B.Ia.  .,7.  B.,97:18W.B.,F.  B.,4a 

Controj  IsHAir  Chvbdbb  Bbhaba  v.  Raxloohtjv 

Bbhaba  .    8W.B^79 


848. 


Begisters.— £0^if^ra<toa  of 


tenmrc—Common  registry.^ Act  XJ of  1869,  s,  39.— 
The  fact  that  a  tenure  is  registered  in  the  Common 
Registry  under  Act  XI  of  1859,  section  39,  b  not  of 
itidf  primd  facie  evidence  that  such  a  tenure  existe. 


SVTDENCE— CIVIL  OABBS'^ontinned. 
11.  MISCELLANEOUS  BOCUMESTS—oouUnmed. 
BegiflterB— coii^'iHf^. 

liAKHYlfABAIK  ChUTTOFADHYA  V.  GOBACHAITD  Qo8- 

8AKY     .    LIa.B.,9Calo.,116:18C.I..B^89 


847. 


Registers  of 


ehakeran  lands. — Public  reeords.-^The  registers  of 
chakeran.lands  are  public  records  supposed  to  contain 
a  correct  list  of  the  ehakeran  lands  in  existence  at  the 
time  of  the  decennial  settlement.  Collbotob  op  East 
BuBDWAir  V.  IMDAD  Au        *.    W.  B.,  1864, 868 

848. 


Proof  of  regis- 
traHon  of  document. — Suit  on  bond, — Before  enforcing 
a  duly  registered  bond,  without  a  suit,  proof  of  the 
sig^ture  or  handwriting  of  the  Registrar  is  not  ne- 
oessanr.  The  bond,  wit£  the  further  agreement  en- 
dorsed thereon  when  registered,  becomes  a  record,  and 
is  of  itself  primd  facie  proof  of  registration,  and  this 
with  reference  to  the  further  agreement,  as  well  as  to 
the  instrument  itself.  Hobebbo  Sobaib  v.  Hobsbik 
All         .        .        .    6W.B..aC.C.Bef.,14 

848.  — -  "BeotrTolL-^Suit  for  arrears 
of  fVJi^.~In  a  suit  for  arrears  of  rent  the  rent-roll 
is  not  to  be  accepted  as  conclusive  evidence.  SuB- 
PBAz  Khak  v.  Tabawub  An  .    8  Agra,  868 

860. Boad-oesB  papers.— -Kom^wmj* 


Aet,  s.  id.^nnder  the  Evidence  Act,  section  IS,  road- 
cess  papers  are  evidence  qu<tntum  valeant.    Daitabi 

MOHAHTI  O.  JUGO  BUVDHOO  MOHANTI 

[88  W.  B.,  888 


a6L 


Road-cess  re- 


turn hg  shareholder.'— Beng.  Act  X  of  197U  »oh, — 
A  roa^cess  return  made  by  a  shareholder  under  the 
schedule  of  Bengal  Act  X  of  1871  is  not  admissible  as 
evidence  against  another  shareholder.  NussBBBmi 
«.  GoTJBi  SuNKBB  SuroH     .        .    88  W.  B.,  108 


868. 


Settlement  paperB.^In  a 


suit  for  arrears  of  rent  it  was  held  that  settlement 
papers  were  only  corroborative  evidence  and  under  the 
circumstances  insufficient  to  prove  the  yearly  rentel. 
BuBWABi  Lall  v.  Foblono  .    9  W.  B.»  889 


868. 


-  "Entry  by  settle- 


ment offieer. — Btidenoe  of  facts  recorded. — ^An  entry 
made  by  a  settlement  officer  on  tiie  report  of  a  co-sharer, 
and  on  the  strength  of  the  report  of  the  putwari  and 
canoongoe,  is,  as  a  record  framed  by  a  public  officer,  ad- 
missible as  evidence  of  the  facto  recorded.  Einbab 
Dabbha  v.  Qokvbub     .        .        .8  Agra»  818 


864. 


Sntries    duly 


made  in  settlement  proceedings. — Entries  duly  made 
in  settlement  proceedings  with  respect  to  matters 
therein  properly  recorded,  are,  as  against  culiavators, 
evidence  of  such  matters,  although  such  evidence  may 
be  rebutted  by  other  more  reliable  proof,  if  it  be  pro- 
curable.   Dabsb  Lal  «.  GooLZAB  Rab 

[8  N.  W.,  894 


866.  — — ^— Papers  on  settle- 
ment proceedings  by  Deputy  Collector. — Evidence  of 
acquiescence  of  CoUector. — ^Where  a  memorandum  of 


Digitized  by 


Google 


(    1767    ) 


DIGEST  OP  CASES. 


(    1768    ) 


BVIDJSNCB— CrVXL  CAB:BB  ^continued. 

11.  MISCELLANEOUS  DOCUMENTS— coii<tiMf«i. 

Setttement  ^j^n-^oiUinmed, 

an  order  made,  or  proposed  to  be  made,  by  a  Collector 
upon  a  reference  by  his  subordinate,  whieh  was  found 
on  a  paper  taken  from  the  middle  of  a  settlement 
record,  was  produced  in  Court  in  that  form  without 
explanation,  and  used  by  the  Judge  as  eyidenoe  of  ac- 
quiescence,— ffeJd  that  it  was  not  susceptible  of  use  in 
that  way,  nor  could  it  bind  the  Collector.  RirssiK 
Lal  Shaha  Chowdhbt  v.  Pbbk  Dhun  Bubal 

[MW.B.,279 


266. 


— —  8ignature.^P»*oof  of  tigna^ 
ture. — In  considering  whether  a  signature  is  genuine 
or  not,  it  should  not  be  compared  with  a  document  not 
before  the  Court,  or  with  one  of  which  the  authenti- 
city is  donbtfuL  GuBUScuBTn  Natitpu  v.  Pappa 
Katudv lMacU164 


267. 


Small  Caiise  Court,  Fro- 


oeedings  in. — Suit  o»  decree  of  8maU  Cause  Court, 
— Certified  copy  of  record* — In  suits  on  decrees  of  the 
Small  Cause  Court,  Calcutta,  a  copy  of  the  record 
duly  certified  by  the  clerk  of  the  Court,  if  it  appears 
from  such  copy  that  the  original  has  been  duly 
authenticated  by  the  Judge,  is  sufficient  to  prove  the 
decree.    Habohabatan  «.  Manik  Sikoh 

[7aia.B.,Am61 


26a 


Record  of  pro- 


eeedinge  of  Small  Camee  Court, — Summoue-book, — 
The  summons-book  of  the  Small  Cause  Court,  Calcutta, 
is  admissible  in  evidence,  though  not  signed  by  the 
presiding  Judge.    Qubbn  o.  Nakub  Sibcab 

[6  B.  KB.,  728 

269.  .  Authentication 

of  record.— The  record  of  proceedings  in  the  Small 
Cause  Court  is  not  admissible  in  evidence  unless 
authenticated  by  the  signature  of  the  presiding  Judge. 
QnBXK  V,  Shib  Chaitdba  Doss 

[6  B.  Lu  B.,  780,  note 


26a 


'  Survey  and  measurement 
papers. — Survey  proceedinge, — JEmdence  Act,  2856, 
9,  15  — Surv^  proceedings  if  made  without  reference 
to  litigation  wen  pendii^  are  not  only  evidence  but 
are  to  be  presumed  to  be  correct,  and  it  is  beyond  the 
functions  of  the  High  Court  in  special  appeal  to  lay 
down  any  rule  as  to  corroboration  of  such  documents. 
Bam  NABAur  Doss  «.  Mohbbh  Chukdsb  Bakbbjbb 

[18W.B.,202 


261. 


Unattested 


eAt<<a«.— Where  a  party  putting  in  chittas  called  in 
a  witness  to  attest  them,  but  t^  witness  did  not  do 
so,  and  the  party  did  not  apply  to  the  Court  to  com- 
pel him  to  do  so,  the  chittas  were  held  to  be  no  legal 
evidence,  even  though  admitted  by  the  Lower  Court 
without  objection  from  the  opposite  party.  Iijuroo- 
LAH  Khak  o.  Bam  Chitbh  Oakqoolt 

[12  W.  B.,  89 
802.  .—---———«-  Government 
ehUtat.—Act  III  of  1851,  #.  59.— Under  section  58, 
Act  III  of  1851,  (Government  chittas  are  admissible 
as  evidence  in  cases  in  Chittagong.  Mahombb 
Fbstb  Sibdas  V,  OxiBooDBBir    .    10  W.  B.,  840 


EVIDENCE— CIVIL  CASEB -continued. 

11.  MISCELLANEOUS  DOCUMENTS— co»<tiNMr<f. 

Survey  and  measarement  papers — conti- 
nued. 


Chittas.— 

Boundary  disputes, — Chittahs  aro  evidence  of  title  in 
boundary  disputes,  if  an  account  is  given  of  them,  and 
they  are  properly  introduced  and  verified.  SuDU- 
KHIHA  CHOWPHBAnr  t).  Baj  MouTTy  BOSB 

[11 W.  R,  860 


264. 


Chittas 


.on  boundary  disputes, — Chittas  made  on  the  occa- 
sion of  a  boundary  dispute  are  evidence  of  titie  whero 
the  question  of  boundaries  arises  in  another  suit. 
Badba  Chubk  Gakgoolt  V,  Abukd  Seik 

[16W.B.,444 


266. 


Chittas  in  re- 


sumption  proceedings, — Chittahs  and  maps  made  in 
contemplation  of  resumption  proceedings  in  the  pre- 
sence of  both  sides  and  signed  by  the  parties  are 
legal  evidence.  Sham  Chakd  Ghosb  «.  Bam  Kbisto 
Bbwbah 19W.  B.»800 


266. 


Copies      of 


measurement  papers  and  maps, — Certificated  copies 
of  survey  measurement  chittas  and  field  books  are  ad- 
missible in  evidence.  Qofbekath  Sikgh  o.  AiruvD 
MoTBS  DsBiA      .  .    8  W.  B.,  167 


267. 


ChiUas,— At- 


testation of  eAi^iot.— Where  chittas  were  produced 
by  plaintiff  as  evidence  of  certun  lands  being  mal,  it 
was  held  that  they  were  sufficiently  attested  by  the 
deposition  of  the  village  gomastah,  that  they  were  the 
chittas  of  the  village  wMle  he  was  gomastah,  and  that 
he  had  been  present  when,  with  their  assistance;,  a 
purtal  measurement  had  been  carried  out  in  the  viUage. 
Dabeb  Pbbshad  Chattbbjbb  V,  Bam  Coomab 
Ghossal IOW.B.,448 

Measurement 


papers. — JSvidenee  of  h'<2s.— Measurement  papers  of 
a  zemindari  made  for  the  purpose  of  a  partition  an 
admissible  as  evidence  as  to  title  as  showing  what  the 
zemindari  consisted  of,  though  the  partition  may  not 
have  been  carried  out.  AvrKD  Chuitdbb  Bot  o. 
HiTBONATH  Bot    .  .    4  W.  B.,  28 

260.     ■  MeaauremmU 

papers. — A  lower  Appellate  Court  was  held  to  have 
been  fully  justified  in  rejecting  measurement  papers 
as  inadmissible  in  law,  where  no  proof  was  given  to 
show  in  what  cireumstanoes,  under  what  authority, 
and  for  what  purpose  they  had  been  prepared.  Jha- 
BBB  Sahoo  o.  Bubdhoo  Sahoo    .    16  W.  B.,  218 

270i    — — — ■    Measurement 

papers, — Measurement  papers  cannot  be  treated  as 
inadmissible  in  evidence  because  set  aside  by  the  deci- 
rions  of  the  lower  Courts,  if  these  decisions  have  been 
reversed  by  the  High  Court  Gobutd  MimTOO  v, 
QOOFBB  BHUoauT  .    16  W.  B.,  4 


27L 


Chittas    made 


by  revenue  officers. — Chittas  made  by  the  revenue 
authorities  in  the  course  of  measurement  of  a  Govern- 
ment mehal  stand  precisely  on  the  same  footing  aa 
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Snrvear  and  meararement  papen— conii- 

nmed, 

chittas  made  by  tliem  in  enquiziei  ralatiiig  to  rerenne, 
and  are  equally  admissible  in.  evidence ;  the  circum- 
ituice  that  the  prooeediDgB  relate  to  a  khas  estate 
cannot  deprive  them  of  the  character  of  public  pro- 
ceedings npon  matters  of  public  interest.    Tabuce- 

VATK  MOOKSBJSB  V,  MOHniDBONATH  GhOSB 

MoocjoM  Ram  Majctb  «.  BusAXBHum  Rot 
Chowdhby  .    MW.  B^4I0 


272. 


-^^— — ^—  SuUfor  abate- 
memi  of  reiU, — Lamdt  washed  awoj^, — MeaturemefU 
paperg, — In  a  suit  for  abatement  of  rent  on  the 
ground  that  part  of  the  talook  has  been  washed  away 
by  a  river,  measurement  papers  prepared  by  the 
revenue  autiiorities  in  a  case  between  Government  and 
the  talookdar.  In  respect  of  a  share  belonging  to 
Government  in  the  zemindari  of  the  zemindar,  are 
not  admissible  as  evidence  againt  the  latter,  they  being 
res  inter  alios  aetcs,  Apzubooddekn  «.  Shobosshbb 
Bala  Dabba  .        .    Marshy  668 : 2  Hay^  664 


273. 


-  ThakbuBt  papers.— Xoostma 


and  thaka  papers, — Loazima  and  thaka  papers  are 
legal  evidence  qnaninm  foaUant.  Shusbb  Mooxhbb 
D0S8BB  V.  B188B88UBBB  Dabkb     .    10  W.  B..  848 


274.- 


-  Evidence  against 


proprietors  of  estates, — Thakbust  papers  are  primd 
facie  evidence  against  the  proprietors  of  estates  com- 
prehended in  them.  Kaxjib  Taba  Dbbia  e.  Nitti- 
ABFn>  Shaha  .    12  W.  B.,  90 


276.- 


-  Translations.— rraM2a/uMi  of 


document  2y  Conrt  Interpreter, — Authority  of, — 
Held  that  1^  translation  of  a  deed  by  the  interpreter 
of  the  Court  must  be  accepted  primd  facie  as  correct, 
and  as  evidence  of  the  contents  of  the  deed.  Muz- 
rub  HoBSAur  e.  Divobundo  Sbv 

[Boorke,  O.  C,  8 :  Cor.,  94 


276. 


Variationof  rent,  Proof  ofl 


— Zemindaf^s  papers, — Zemindar's  papers  filed  or 
attested  by  gomastahs  are  not  conclusive  proof  of 
variation,  unless  it  can  be  shown  not  merely  that  the 
jama-waail-baki  and  similar  papers  show  a  varying 
rate^  but  that  the  ryot  has  paid  at  a  varying  rate. 

GOPAIi  MUHDUL  V,  NOBO  KiSHBK  K OOKBBJBB 

[6  W.  B.,  Aot  X,  88 


277. 


Waiih'Vl'Un.'-Pre-empHon, 


— Custom, — Beeord  of  rights. — Onus  probandi, — ^A 
wajib-ul-urz  prepared  and  attested  according  to  law  is 
primd  faeie  evidence  of  the  existence  of  any  custom 
of  pre-emption  which  it  records,  such  evidence  being 
open  to  be  rebutted  by  any  one  disputing  such  custom. 
When  such  a  wajib-ul-urz  reoorda  a  right  of  pre-emp- 
tion by  contract  between  the  shareholders,  it  is  evi- 
dence of  a  contract  binding  on  all  the  parties  to  it  and 
their  representatdves,  and  there  will  be  a  presumption 
that  all  the  shareholders  assented  to  the  making  of 
tibe  record  and  in  consequence  were  consenting  pa^es 
to  the  contract  of  which  it  is  evidence,  and  it  will  be 


BVIDmrCB-*CIVIL  CASBB^eontifmed. 

11.  MISCELLANEOUS  DOGUM£NT8-ooiiMiM««i. 
Vfaiih'Vl'Xam'-eoutinued. 

for  those  shareholders  repudiating  such  contract  to 
rebut  such  presumption.    IsBi  SiKaH  e.  Qanoa 

[I.  Lu  B.,  2  AIL,  878 


12.  SECONDARY  EVIDENCE, 
(a)  Gbkeballt. 


27a 


Production  of  best   evl- 

denoe.— TFrt^^M  doeuments,-— Evidence  of  author- 
ity  of  agent. — It  is  a  cardinal  rule  of  evidence,  not 
one  of  technicality  but  of  substance,  which  it  is  dan* 
gerous  to  depart  from,  that  where  written  documents 
exist  they  shall  be  produced  as  being  the  best  evi- 
dence of  their  own  contents.  Special  authority  of  an 
agent  to  sign  an  acknowledgment  of  debt  under  sec- 
tion 20,  Act  IX  of  1871,  cannot  be  proved  by  second- 
ary evidence  of  the  contents  of  a  letter,  the  non- 
productiou  of  which  is  not  satisfactorily  accounted 
for.    Duroxoxi  Dbbi  o.  Bot  Luokxiput  Singh 

HUB.,  7 1.  A.,  8 

Mak  Singh  MAHTOOir  e.  Bhaik  Nabaik  Mah- 

TOOH^ 19  W.  B^  210 

279.  — — Condition  fbr  admission  of 

secondary  evidence. — Accounting  for  non-pro- 
duction  of  original  of  document. — Evidence  of  con- 
tents of  document, — By  the  law  of  evidence  atuninis- 
tered  in  England,  which  has  been  in  a  great  measure, 
with  respect  to  deeds,  made  the  law  of  India,  the  first 
condition  of  the  right  to  give  secondary  evidence  of 
the  contents  of  a  (£>cument  not  produced  in  Court,  is 
the  accounting  for  the  non-production  of  the  original. 
Bhubakbswabi  Dbbi  «.  Habisaban  Subma  Moi- 
TBA     .    I.  Ii.  B.,  6  Calc,  720:  8  C.  I«.  B.,  887 


280. 


Evidence  Act, 


s,  91. — Oral  evidence  where  pottah  is  not  produced. 
— Where  the  contents  of  a  lease  (pottah)  are  in  any 
way  in  question,  it  is  necessary  to  prove  them  by  the 
production  of  tiie  document ;  where  this  b  not  the 
case,  but  it  is  only  necessary  to  prove  possession  for  12 
years,  then,  although  the  lease  would  have  shown  it» 
oral  evidence  of  the  pottah  is   admissible.    Kbsab 

NaTH  JoABDAB  V,  SUBTOONBIBSA  BiBBB 

[24  W.  B.,  426 

28L  — ^— — — ^^  Non^roeurabi- 
litg  of  original  document. — Until  a  party  has  exhaust- 
ed all  the  means  prescribed  by  law  for  compelling  a 
witness  to  produce  a  document  known  to  be  with  him, 
and  so  long  as  the  original  is  procurable,  or  its  lose 
not  satisfactorily  accounted  for,  secondary  evidence 
cannot  be  admitted.  Gbbbbh  Chufdbb  Lahoobhb 
9.  Ramloll  Siboab.  Roopkonjobbb  Chowdhbaiit 
V,  Rahlall  Siboab  .  1  W.  B.,  146 

MUHAKICAD    TALAD  ABDUL  MuLUA  V.    IbBAHIK 

TAiAD  Hasan  .  8  Bom.,  A.  C,  160 

Wuzbbb  Ali  v.  Kalbb  Coomab  Chuokhbbuttt 

[U  W.B«,228 

282. 


— —  Proof  of  coming  firam  pro- 
per onstodly.— In  accoxdance  with  former  ruUngs, 
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JUVIDBNCB— CrVUi  CASES— eofUitiMBd, 
12.  SECONDABT  EVlDESC^--coniimu6d. 
(a)  OESMRALLT-HHmHnued, 

Proof  of  ooxning  ttom  proper  oiuitody— 

eotUimued. 
AllMcha  V.  ^ashee  Chmndm'  Dutt,  1  W.  R.,  181; 
and  Qooroo  Pershad  Mov  v.  ByhwUo  Ckmnder  Soy, 
6  W.  S,,  82y  it  was  held  that,  before  a  docament^ 
of  whatever  age  it  may  be,  can  be  pat  in  as  legal 
evidenoe,  there  mnst  be  sworn  testimony  as  to  the 
custody  from  which  it  has  come.  Kalbb  Taba 
Dbbi  v.  NiTiAinnn)  Shaha  .  12  W.  B.,  00 


— ^—  Proper  oufltody.— J((2sfli^%  q/ 
signature, — Where  a  pottah  had  no  attesting  witnesses 
and  was  not  capable  of  direct  proof,  it  was  held 
to  have  been  established  by  the  fact  of  having  come 
from  proper  custody,  corroborated  by  the  exact  iden- 
tity of  the  grantor's  signatore  with  his  admitted 
signature  on  other  documents.  Binobe  Bahabbb 
Boy  v.  Massbtk  .  15  W.  B.,  408 

(b)  Uhbtaicpbd  ob  itvbboibtbbbd  Doouxbnts. 


284. 


UnBtamped  dooument— 
Lost  unstamped  doewmeni  requiring  etamp, — Second- 
ary evidence  cannot  be  given  of  a  lost  histrument 
requiring  a  stamp  which  was  not  stamped.    Abuk- 

CHBLLUX  ChBTTT  V.   OlA&APPAH  ChBTTT 

[4  Mad^812 
286. 


■  Notice  to  prO' 
dmee, — Ihndenee  Act,  s,  91, — Secondary  evidence  ten- 
dered to  prove  the  contents  of  an  instrument  which 
is  retained  by  the  opposite  party  after  notice  to  pro- 
duce it  can  only  be  admitted  in  the  absence  of  evi- 
dence to  show  that  it  was  unstamped  when  last  seen. 

SbHHABDAV  «.  KOLLKIBAir 

[L  la.  B.,  2  lCad.»  208 

286.  — Svidence    Act, 

#.  91. — OriU  effidenee  of  written  eontraet,'-^Wheiie  a 
contract  is  reduced  to  writing  and  the  onlv  cause  of 
action  bet  ween  the  parties  arises  out  of  the  document, 
no  oral  evidence  is  admissible  to  prove  the  terms  of 
the  contract  PBOflmnro  Nath  Lahibbb  v,  Tbi- 
POQBA  Soobdubbb  Dabii  .  24  W.  B.,  88 

287.  ■  Parol  evi- 
denee.'^Proof  of  deUnery.-^Swit  fbr  goode  eold 
amd  deUvered.^^  a  suit»  which  was  brought  for 
the  pike  of  goods  sold  and  deUvered,  tlie  plaintiif 
swore  to  the  Hct  of  the  sale,  and  tendered  in  evidence 
a  written  admission  of  the  defendant,  that  the  goods 
had  been  supplied  to  him.  The  writing  was  rdected 
as  unstamped  and  the  suit  was  dismissed.  Seld  that 
the  Judge  should  have  allowed  the  plaintiff  an  oppor- 
tunity of  proving  by  oral  testimony  the  delivery 
of  the  goods  sold,  and  their  value.  Bihja  Bak  v, 
Rajvohuv  Box      :       .  L  la.  B.,  8  Oalo,  282 

888. Soidenee  Act, 

e,91.—Admi*$%hiUUf  of  evidence.-^JProof  of  eon- 
eideration.'-Tbe  pUuntiir,  in  a  suit  on  a  promissory 
note  written  on  unstamped  paper,  is  not  debarred  from 
giving  independent  evidence  of  consideration.    Go- 

LAP  ChAVD  MaBWABBB  9.  MOHOKOOX  KOOABII 

[X  I..B.,  3  Calo^  814: 2  C.  L.  B.,  412,  note 


EVIDENCB— Oi V lIi  CASEB^-eoniinued. 

12.  SECONDABT  EVIDENCE— eoa^iiMMci. 

{h)  UnSTAXPID  OB  mffBBaiSTBBBD  DocirxBHTS 
— eontinmed, 

UnBtamped  doonment— ^onftintMi. . 

See  Eabhata  Lal  v.  Stowbll 

[LIi.B.,  SAIL,  681 

and  BBNAB8I  Dab  v,  Bhikhabi  Dab 

[I.IiuB.,3AlL,717 


^  --^-_—  Epidence  Act, 
e,  91, — Debt, — Fromiuory  note, — Written  acknow- 
ledgment of  debt. — Oral  acknowledgment, — Eoidenee 
of  debt, — S,  lent  B86  to  2>.  on  a  pledge  of  moveable 
property.  J>.  repaid  H,  B40;  and  at  the  time  of  the 
repayment  acknowledged  orally  that  the  balance  of 
the  debt,  il45,  was  stUl  due  by  him.  It  was  agreed 
between  the  parties  at  the  same  time  that  D,  should 
g^ve  H.  a  promissory  note  for  such  balance,  and  that 
such  property  should  be  returned  to  him.  According- 
ly D.  gave  H,  a  promissory  note  for  B45,  and  the  pro- 
perty was  returned  to  him.  ff,  subsequently  sued  D. 
on  such  oral  acknowledgment  for  B46,  ignoring  the 
promissory  note,  which  being  insuffidentiy  stamped 
was  not  admissible  in  evidence.  Seld  that  the  exist- 
ence of  the  promissory  note  did  not  debar  ff,  from 
resorting  to  his  original  consideration,  nor  exclude 
evidence  of  the  ond  acknowledgment  of  the  debt 
HiBA  Lai.  V.  Datadih     .       L  I«.  B^  4  AIL,  186 


fi90. 


Suit  for  money 


lent,  eeeured  by  unetampedpromiseory  note, — Decree 
againet  Eindu  family, — ^A  promissory  note^  which 
being  improperly  stamped  was  inadmissible  in  evi- 
dence, was  executed  in  favour  of  £.  by  £  and  N„  mem- 
bers of  an  undivided  Hindu  family,  in  consideration 
of  a  loan  made  to  them.  The  money  was  used  for 
the  purpose  of  fiunily  trade.  JB.  sued  K,  and  N,  and 
thdr  fiither  P.  and  other  members  of  the  family  to 
recover  the  money  lent.  Reld  that  the  existence  of 
the  promissory  note  was  no  bar  to  the  suit,  and  that 
J2.  was  entitJed  to  a  decree  against  K.  and  N,  and 
agunst  P.  to  the  extent  of  the  family  propertv  in  his 
hands.  Kbibhvabaxi  Pillai  «.  Bavoabaxi  Chbtty 
[I.I«.B^7Mad.,112 


29L 


-  Promissory 


note, — Note  of  agreement  in  account  book,'-'Bvi- 
denee  of  terms  of  agreement,— In.  1876  accounts  were 
stated  between  JB,  and  D„  and  a  baUmce  of  B800  was 
found  to  be  due  from  J>.  to  S,  D.  gave  JB,  an  instru- 
ment whereby  he  agreed  to  pay  the  amount  of  such 
balance  in  four  annual  instidments  of  B200.  JB,  at 
the  same  time  noted  in  his  account  book  that  "such 
balance  was  pavable  in  four  instalments  of  B200 
yearlv."  In  July  1879  B,  sued  on  the  instrument 
for  the  balance  oi  the  first  instalment,  but  the  Court 
held  it  was  a  promissory  note,  and  as  it  was  un- 
stamped refused  to  receive  it  in  evidence.  JB.  there- 
upon withdrew  his  suit  with  liberty  to  bring  a  fresh 
one.  In  the  subsequent  suit  JB.  based  his  claim  on 
the  note  in  his  account  book.  Seld  by  the  Court 
that  the  agreement  by  D,  to  pay  the  balance 
found  due  from  him  to  B,  on  accounts  stated  between 
them  in  instalments  of  B200  annually  could  not  be 
proved  by  the  note  made  by  B.  in  his  account  book 
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BVIDENCS— GIYIL  OASEB^^cantimed, 
12.  SECONDARY  EVIDENCE— «oiieifNMl. 

(&)  UhSXAXFID  OB  UVBBGISTBBBB  DOOTTlCmrTB 

— eoniUmed. 

Uiuitamped  doGamBat-^ooutiimed. 

bat  oould  only  be  proved  by  the  promiflsory  note. 
BsvAXfli  Das  v.  Bhikhasi  Dab 

[I.  la.  B^  3  All,  717 

See  €k)LAP    Chaitd  Mabwabbb   v.  Mohoxook 
KooABU  .    L  Ii.  B.,  3  Calc,  814 

and  Kavhata  Laxl  v.  Stowsll 

[LI«.B^3A1L,681 


'——  Evidence  Ad,  s, 

91, — Bill  of  exchange, — Original  consideration,-^ 
Evidence, — Stamp, — Aoeomnt  stated, — ^Wben  ft  canae 
of  action  for  money  ia  onoe  complete  in  itaelf ,  whether 
for  gooda  aold  or  for  money  lent,  or  for  any  other  claim, 
and  the  debtor  then  gives  a  bill  or  note  to  the  creditor 
for  payment  of  the  money  at  a  fatnre  time,  the  creditor, 
if  the  bill  or  note  ia  not  paid  at  maturity,  may  always, 
aa  a  mle,  soe  for  the  original  consideration,  provided 
that  he  had  not  endorsed,  or  lost,  or  parted  with  the 
bill  or  note,  under  such  circumstances  as  to  make  the 
debtor  liable  upon  it  to  some  third  person.  But  when 
the  original  cause  of  action  is  the  bill  or  note  itself, 
and  does  not  exist  independently  of  it,  as,  for  instance, 
when,  in  consideration  of  A.  depositing  money  with  J9., 
B,  contracts  by  a  promissory  note  to  repay  it  with  in- 
terest at  six  months'  date,  here  there  is  no  cause  of  ac- 
tion for  money  lent,  or  otherwise  than  upon  the  note 
itaelf,  because  the  deposit  is  made  upon  the  terms 
contained  in  the  note,  and  no  other.  In  such  a  case 
the  note  is  the  only  contract  between  the  parties,  and 
if  for  want  of  a  proper  stamp  or  some  other  reason 
the  note  ia  not  admissible  in  evidence,  the  creator 
must  lose  his  money.    Akbab  «.  Sheikh  Ehak 

[I.I..B^  7  Calo^266: 8  C.I..B^6d8 


^ _^__^__  Evidence  Act, 

s,  *9J. — Aeeonnit  etated.^'Bond  given  for  balance, — 
Bond  impounded  as  insi^fftcienil^  stamped, — Smit  on 
aecomnis  stated, — ^Where  accounts  between  a  creditor 
and  his  debtor  were  stated,  and  the  latter  gave  the 
former  a  bond  for  the  balance  found  due  by  him  to  the 
creditor, — Seld  that  the  creditor  was  precluded  from 
subsequently  suing  on  the  account  stated  for  the  bal- 
ance which  had  been  found  due.  Sibdab  Kuab  v. 
Chahdbawati    •  .  I.  Ik  B^  4  AIL.  880 


'  Hnndi  insi0- 
eientlg  stamped, — Proof  of  original  consideration  bg 
parol  evidenee,-^V,  £•  drew  a  hundi  in  favour  A 
M.  K,  upon  M,  4"  Co.,  who,  upon  presentation,  paid 
part  of  tiie  amount  due  and  referred  the  payee  to  the 
drawer  for  the  balance.  M,  K,  sued  V,  A,  to  recover 
the  balance.  V,  B,  pleaded  that  the  hundi  was  inad- 
missible in  evidence,  not  being  properly  stamped,  allege 
ing  that  it  had  beenissued  willi  a  slip  attaoied  to  the 
effect  that  it  waa  payable  ten  days  after  sight,  and 
this  slip  had  been  removed,  making  it  appear  to  be 
payable  on  demand.  The  Munsif  found  this  plea  to  be 
proved,  but  held  that  V,  B,  having  admitted  the  grant 
of  the  hundi,  M,  K,  might  recover  upon  the  original 
consideratiou  without  using  the  hundi  in  evidence. 


BvxDrarcis— cnriL  casbb— cMfuMMi. 

12.  SECONDARY  EVIDENCE— coaltmiMf. 

(5)  UVSTAMFID  OB  WBBGhlBTBBBD  DoCTnCBHTS 

^—continued, 
UnBtamped  dooument— ^oa^uiiMci. 

and  decreed  for  M,  K,  V,  B,  appealed,  but  not  on  the 
ground  that  the  hundi  waa  inadmissible  in  evidence 
aa  being  improperly  stamped  and  altered  in  a  material 
part.  The  District  Court  confirmed  the  Munsifs  de- 
cree. Held  on  second  appeal  that  the  suit  must  be 
dismissed  on  the  ground  that  it  was  based  upon  the 
hnndi,  which  was  inadmissible  in  evidence,  being  in- 
sufficiently stamped.  Yauappa  RAyuTHAKNA  «. 
MAHomocD  Ehasdc        .    L  Ii.  B.,  6  MacL,  166 

296. Evidence  Act, 

e,  91, — Bill  of  exchange  instffficienilg  stamped.  Ad- 
misstbilitg  qf, — Amevdmeni  of  plaint, — Stamp  Act, 
1869,  ss.  20,  aS.—Evidence  independent  of  the  bill,-- 
Where  a  bill  of  exchange  for  the  sum  of  R1,000 
drawn,  accepted,  and  endorsed,  is  insufficiently  stamp- 
ed, it  is  not  receivable  in  evidence  in  a  suit  on  the 
note,  even  on  payment  of  a  penalty.  Where  such 
a  suit  is  brought  by  the  endorsee  against  his  imme- 
diate endorser,  the  Court  may  not,  if  the  application 
be  not  made  in  proper  time,  allow  the  plaint  to  be 
amended  so  as  to  recover  on  a  count  for  money 
paid  to  the  defendants,  even  though  the  plu^tiff  may 
be  allowed  to  bring  a  fresh  suit.  Sections  6,  8,  19, 
20,  26,  28,  of  the  Oeneral  Stamp  Act^  XY III  of  1869, 
discussed.  Golab  Chand  Marwari  v.  Mohokoom  Koo- 
aree,  I,  L,  B,,  8  Calc,,  814 :  2  C.  L,  B,,  412,  note, 
not  followed.  Mothooba  MoHinr  Box  v,  Pxabt 
MohuhShaw        .  2C.  I«.B,  400 

See  Auvn  CHUBDaB  Box  Ckowdbbt  v,  Madhub 
Cbuvsbb  Ohosx  .  21 W.  B^  1 

286.  ■■  Unregistered    doonment 

^^Sodi  raxinama. — Deed  ofreUnqnishmentto  land* 
lord, — ^The  document  called  a  sodi  raainama  (whereby 
a  party  relinquishes  his  right  of  occupancy  of  land  in 
his  possession  to  his  landlord,  and  requests  the  latter 
to  regijiter  the  land  in  the  name  of  another  party  to 
whom  it  has  been  sold)  is  not  a  document  of  the  kind 
mentioned  in  section  91  of  the  Evidence  Act,  and 
therefore  does  not  exclude  the  Courts  from  basing  their 
findings  upon  other  evidence,  should  any  such  exist. 
Ybbxatbsa  V,  Sbngoda     .  L  Ii.  B,  2  Kad.,  117 

207,  ■' ^ Evidence  Act, 

e,  91, — Deed  of  partition.^A  deed  ofpartition  was 
executed  among  three  brothers,  C,  N.,  and  B,,  on  the 
19th  March  1867,  but  was  not  registered.  It  recited 
that,  some  years  previouslv  to  its  date,  a  division  of 
the  family  property,  with  the  exception  of  three 
houses,  had  been  effected,  and  it  purported  to  divide 
those  houses  among  the  brothers.  In  a  suit  brought 
by  C's  widow  for  the  recovery  of  the  house  which 
feu  to  C*s  BhATe,^Held  that,  although  the  deed  did 
not  exclude  secondary  evidence  of  the  partition  of 
the  family  property  previously  divided,  y^  it  affected 
to  dispose  of  tiie  three  houses  by  way  of  partition 
made  on  the  day  of  its  execution,  and,  therefore, 
secondary  evidence  of  its  contents  was  inadmissible 
under  section  91  of  the  Evidence  Act    Ejlohubhai 

bib  QULABCHAiO)  V,  KBIBHHABAI 

[X  It.  B^  2  Bom^  686 
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12.  SECONDARY  EVIDENCE— <?oi»^'mm<2. 

(6)  UVSTAKPBD  OB  VmUSaiBTEBBD  DOCVUEVTB 
— eoniimued. 

Unregistered  dooament—conUnued. 

•  Endorsement,-^ 


Deed  of  sale.—The  plaintiff  executed  a  deed  of  sale 
of  a  moiety,  and  a  lease  of  the  other  moiety,  of  cer- 
tain land  to  B.  B.  instituted  a  suit  under  Act  XIY 
of  1859,  which  was  dismissed.  B,  then  returned  the 
deed  of  sale  and  lease  to  A,,  with  the  following  en- 
dorsement under  his  signature,  viz.,  "  Returned ;  no 
claim."  A,  instituted  the  present  suit  for  recovery 
<^  possession  of  the  said  property,  and  the  defendant 
set  up  in  his  defence  that  A,  had  no  right  to  sue  for  a 
moiety  of  the  property,  as  the  same  had  been  con- 
veyed to  B, ;  and  that  the  endorsement  of  the  deed 
of  sale,  "  Returned ;  no  claim,"  was  not  admissible  in 
evidence,  as  the  same  had  not  been  registered.  Seld 
that  the  entry  was  only  evidence  that  the  transaction 
was  inchoate,  and  not  final,  so  as  to  require  a  re-con- 
veyance. GiBiBH  Chavdba  Rot  Chowdbt  o. 
Amina  Ehatuit  .    8  B.  Ii.  XL,  Am  126 

-  Inetalment- 


hond, —  Unregistered  pottah  and  kabuliat, — Set-off, 
— Plaintiff  sued  in  a  Small  Cause  Court  on  an  instal- 
ment-bond for  R81.  The  bond  had  been  executed 
for  nutur  or  salami  contemporaneously  with  the  exe- 
cution of  a  pottah  and  kabuliat,  by  which  the  defend- 
ants agreed  to  pay  the  plaintiff  R835  a  year  for  two 
years,  as  rent  for  certain  land.  The  pottah  and  kabu- 
uat  had  not  been  registered.  A  previous  suit  brought 
by  the  plaintiff  under  Act  X  of  1859  had  been,  there- 
fore, dismissed,  and  no  oral  evidence  was  admitted  to 
prove  the  terms  of  the  pottah  and  kabuliat.  The  de- 
fendants now  clumed  a  set-off  against  the  amount 
claimed  under  the  bond  on  the  footing  of  a  contract 
contained  in  the  pottah  and  kabuliat.  The  Judge  re- 
fused to  receive  them  in  evidence,  or  to  receive  oral 
evidence  of  their  contents,  and  gave  a  decree  in  favour 
of  the  plaintiff,  subject  to  the  opinion  of  the  High 
Court.  Held,  the  defendant  having  benefited  in  tiie 
Act  X  suit  by  the  fact  that  no  oral  evidence  had  been 
admitted  to  prove  the  contents  of  the  pottah  and  kabu- 
liat, it  would  have  been  contrary  to  rule  and  in- 
equitable to  admit  such  evidence  now  in  support  of 
his  claim  of  set-off.  Dinakath  Mooebbjbb  r.  Dbb- 

VMtS  MULLICK 

[5  K  la.  R.,  Ap.»  1 :  18  W.  B.»  807 
800. Evidence  Ad, 


#.  65. — Mortgage. — Swit  for  ejectment, — Where  a 
mortgage  deed  had  not  been  registered  in  accordance 
with  section  13  of  Act  XV I  of  lS&4^^Eeld,  in  a  suit 
for  ejectment  where  the  mortgage  deed  was  set  up 
by  the  defendant,  who  claimed  possession  under  i^ 
that  secondary  evidence  of  it  could  not  be  given 
under  section  65,  Evidence  Act.  Diybthi  Vababa 
Attaxoab  9.  Kbuhvabaxi  Attanoab 

[L  Ii.  B«.  6  MacU  U7 


80L 


Docnment    in- 


admissihle  from  want  of  registration^ — Admission 
as  to  contents, — ^A  written  contract  can  only  be 
proved  by  the  production  of  the  writing  itself;  and 


EVZDSN'CE— CivUj  OASER^eontinned, 
12.  SECONDARY  WfVD^^C&^eomUnued, 

if)  UbSTAXPBD  OB  UirBBOIflTIBBD  DOGUMBVTS 
^"ConUnmedu 

UnregiBtered  doouinent>-tfOM^tiit(ecl. 

if  the  document  is  inadmissible  from  want  of  regis- 
tration, no  secondary  evidence  of  the  contract  can  be 
received.  A  party's  admission  as  to  the  contents  of 
a  document  not  made  in  the  pleadings,  but  in  a  depo- 
sition, is  secondary  evidence,  and  cannot  supply  the 
place  of  the  document  itself.  Ibbahim  talad  Ladli 
MiTA  «.  Pabtata  talad  Habi 

[8  BoiiL»  A.  C,  168 


803. 


Destruction  of 


deed.  Proof  of — Admission  of  registered  copy, — In  a 
salt  on  a  bond,  the  defendant  by  his  answer  denied 
execution  cl  tiie  bond.  The  plaintiff  in  his  reply 
stated  the  accidental  destruction  of  the  bond,  and 
prayed  leave  to  put  in  evidence  a  registered  copy 
thereof,  which  the  Court  allowed,  and  at  the  same 
time  ordered  the  fragments  of  the  original  to  be  pro- 
duced. At  the  trial  the  plaintiff  produced  the  frag- 
ments, and  under  section  11,  Madras  Regulation 
XYIl  of  1802,  put  in  as  evidence  a  registered  copy  of 
the  bond.  He  called  no  witnesses  to  prove  that  the 
fragments  produced  formed  part  of  the  original  bond. 
The  Court  admitted  the  registered  copy  as  evidence, 
and  found  for  the  plaintiff.  The  Judicial  Com- 
mittee on  appeal  reversed  this  finding,  on  the  ground 
that  tiie  re^pstered  copy,  in  the  absence  of  satisfactory 
evidence  of  the  destruction  of  the  original  bond,  was 
improperly  admitted  aa  secondary  evidence.  Abbas 
Au  Khab  V,  Tadbbx  Raict  Rbddt 

[8  Moore's  I.  A.,  166 


808. 


•  Proof  of  reason 


for  its  non-registration, — It  is  not  enough  for  a  party 
desirous  of  adducing  secondary  evidence  of  the  con- 
tents of  a  document  which  ought  to  have  been  re- 
gpatered,  to  show  that  he  cannot  produce  it  because 
it  is  not  registered ;  he  must  show  that  its  non-regis- 
tration was  not  due  to  any  fault  or  want  of  diligence 
on  his  part,  or  he  must  show  that  the  party  against 
whom  he  desires  to  use  it  was  guilty  of  such  fraud 
in  the  matter  of  non-registration  that  he  cannot  be 
allowed  to  object  on  that  ground  to  the  production 
of  the  secondary  evidence.  Kukbbzooddbbn  Hait 
DAB  V.  RujUB  Axi  Shaha    .         .    9  W.  B,  628 


804. 


Doewment    not 


produced  because  unregistered. — The  fact  that  a  pot- 
tah on  which  a  plaintiff's  title  is  based  has  not  been 
reg^tered,  and  consequently  cannot  be  used  by  reason 
of  the  registration  law  and  is  therefore  not  produced, 
is  not  a  good  ground  on  which  a  Court  would  be  jus- 
tified in  admitting  secondaiy  evidence  on  the  ground 
that  the  absence  of  the  original  is  satisfactorily 
accounted  for.    Cbowdib  v.  Kullab  Chowdhbt 

[21  W.  a,  807 


(c)  Lost  ob  sbstbotbd  Doofmbbts. 


806. Lost  deed.— Attesting  wit- 
nesses.—Where  a  Court  is  satisfied  that  a  deed  was 
executed,  and  has  been  lost  or  destroyed,  it  should  re- 
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Iiost  6eed—co»timued, 

oeive  aeoondaTy  evidence  of  the  oontents,  documentary 
or  oral;  and  it  u  not  necessary  that  the  witnesses 
called  in  to  gfive  oral  testimony  should  be  attesting 
witnessea.    LonooLLAH  «.  NuBSBBBUir 

[10W.B^24 


80& 


Destroy  od    doctunLentb — 


Claim  for  zemindari  dues, — ^A  claim  for  zemindari 
dues  in  respect  of  the  sale  of  garden  trees  ought  not 
to  be  allowed  on  mere  usage  alone,  but  it  should  also 
be  enquired  into  whether  such  dues  were  recognised 
and  recorded  in  the  settlement  papers  as  required  by 
Regulations  YII  of  1822,  section  9,  and  IX  of  1826, 
section  9.  Where  the  settlement  papers  are  destroyed 
and  not  fortheoming,  the  contents  in  respect  of  the 
dues  claimed  may  be  ascertained  by  the  other  best  evi- 
denoe  procurable.    Paul  Bai  v.  Bam  Hit  Payday 

[1  Agra,  189 


ao7. 


'  IiOflt  reeord.— Additional  evi- 


tflMKe.— Where  a  party  obtained  a  decree  which  was 
appealed  from,  and  in  transit  from  the  first  to  the  se- 
cond Court,  the  record  was  irrecoverably  lost,  the 
High  Court  directed  the  lower  Appellate  Court  to 
receive  secondary  evidence  from  both  parties  of  the 
papers  which  made  up  the  entire  recOTd,  or,  failing 
this,  additional  evidence  under  section  856,  Act  YIII 
of  1859.  GooBOO  Dotal  Sib&h  v.  Dubbabbb  Lall 
Tbwabbb 7  W.  B^  IS 


808. 


I1O88  or  destmotion  of  do- 


e€Laient,—Effidence  Act  (Ioft872),  *.  66,  el,  (c).— 
Bond, — In  a  suit  by  the  purchaser  of  a  debt,  the 
plaintiff  stated  that,  in  1873,  A,  executed  a  bond  in 
favour  ol  B.  to  secure  the  repayment  of  Bl,000, 
and  that  he  had  purchased  the  interest  of  JB,  at  a  sale 
in  execution  of  a  decree  against  him.  The  plaintiff 
now  sued  A,  upon  the  bon{  making  S.  a  party.  At 
the  trial,  A.  d^ed  the  execution  of  the  bond,  and  it 
was  not  produced  by  the  plaintiff,  who,  having  served 
B.  with  notice  to  produce,  tendered  secondary  evidence 
of  its  contents.  JS,  was  not  examined  as  a  witness, 
and  no  evidence  was  given  of  the  loss  or  destruction 
of  the  bond.  Seld  hj  Pontitbx  and  K obbis,  JJ. 
(PBnrsBP,  J*.,  dissentmg),  that  secondary  evidence 
was  not  admissible.  Wohbsh  CHtmDBB  Ghosb  v, 
Shaica  ScnrDABi  Bai 

[L  Ii.  B.,  7  Calo.,  96 : 8  C.  Ik  B^  480 


8oe. 


-  Evidence  Ad  (I 


of  1872),  99,  63  (c),  114,  ill  {gy—Copy  of  a  copy. 
— Snii  for  redemption  of  mortgage, — Withhold-' 
ing  evidence. — ^A  deed  executed  in  1812  became  the 
aubjeet  of  litigation,  resulting,  on  the  17th  May  1813, 
in  a  decree,  the  effect  of  which  was  to  create  a 
oanfructaary  mortgage  of  rights  and  interests  in  two 
Tillages.  In  1871,  the  purcl^Mer  of  a  portion  of  the 
Bortgagor's  rights,  alleging  that  the  mortgage-debt 
had  heea  liquidated  from  the  usufruct,  sued  to  re- 
cover possession  of  the  proi>erty.  The  mortgagees 
rerilted  the  claim  for  possession,  on. the  grouncU  that, 
prior  to  the  execution  of  the  deed  in  1812,  the  mort- 
gagor's ancestor  had  granted  to  their  own  ancestor  a 


EVIDEHCB— 01  VUi  OASJBB—eontinued. 

12.  SECGNDAET  WTLDEJifCK-eontinued. 

(c)  Lost  ob  dbbtbotbd  DocmavTB^eontinued, 

L0B8  or  deBtmctlon  of  doonment— ooa/t- 
nued, 

gawanda-dari  right,  under  which  a  fixed  jama  of 
B121  was  payable  by  them  in  respect  of  the  landa 
in  the  village ;  that  what  was  mortgaged  was  not  the 
lands,  but  only  the  right  to  receive  the  fixed  jama; 
and  that  the  fact  that  the  mortgage  money  had  been 
liquidated  from  the  jama  did  not  entitle  the  plaintiff 
to  oust  them  from  possession.  It  appeared  that  the 
alleged  gawanda-pattar,  the  original  mortgage-deed, 
and  the  decree  of  the  17th  May  1813,  were  at  one 
time  in  the  defendants'  possession,  but  tiie  defendants 
alleged  that  all  three  documents  were  destroyed  by 
fire  in  1872.  The  plaintiff  sought  to  support  his  case 
by  putting  in  a  copy  on  plain  paper  purporting  to 
have  been  transcribed  from  a  certified  copy  of  the 
decree  of  the  17th  May  1818.  Held  that  the  de- 
struction or  loss  of  the  three  documents  alleged  by 
the  defendants  to  have  been  destroyed  not  being 
proved,  their  non-production  placed  them  under  the 
recognised  prohibitions  of  the  law  of  evidence,  and 
subjected  tiiem  to  the  presumption  recogniseid  by 
illustration  (g),  section  114  of  the  Evidence  Act,  that 
evidence  which  could  be  and  is  not  produced  would,  if 
produced,  be  unfavourable  to  the  person  who  with- 
holds it.  Held,  also,  that  inasmuch  as  the  plaintiff 
was  no  party  to  the  alleged  gawanda-pattar,  nor  to 
the  mortgage  of  1812,  nor  to  the  litigation  which  re- 
sulted in  the  decree  of  the  l7th  May  1818,  and  could 
not  therefore  be  taken  to  be  in  a  position  to  produce 
these  documents  or  to  prove  their  contents  by  second- 
ary evidence;  and  inasmuch  as  the  circumstances 
established  a,primdfaeie  case  in  lus  favour,  the  bur- 
den of  proof  in  regutl  to  the  existence  of  the  alleged 
gawanda-dari  tenure  lay  upon  the  defendants,  who, 
whilst  in  a  position  which  would  involve  their  being 
in  possession  of  the  documents  above  mentioned,  imd 
whilst  admitting  such  possession  up  to  the  year  1872, 
had  failed  to  prove  either  their  destruction  or  their 
contents  by  secondary  evidence  such  as  could  be  relied 
on.  Utyah  Kiehen  Dutt  Ram  Pamdag  v.  Narendar 
Bahadoor  Singh,  L,  B.,  8  I.  A.,  86,  referred  to. 
Bajc  Pbasad  «.  RA&HUirANDAir  Pbabad 

[LIi.B.,7Aa,788 

810.  — —  Deed  lost  in  Mutiny.— JTo 

eopg  made. — Where  a  suit  was  brought  on  a  mortgage- 
deed  alleged  to  have  been  destroyed  in  the  Mutiny, 
— Held  that  if  it  were  established  that  the  original 
deed  was  destroyed,  and  that  there  was  no  copy  of 
it  in  existence,  the  Court  could  receive  oral  evidence 
as  to  its  cont^ts,  and  determine  the  genuineness  or 
otherwise  of  the  deed  on  that  evidence  solely.  Sbxo- 
simuK  Ojha  «.  Qoolbavbb  Koobb 

[W.  B.,  1864, 264 


au. 


Destroyed  doooment—Snii 


to  redeem  mortgage. — Deetruction  of  mortgage 
deed. — In  a  suit  to  redeem  a  mortgage  it  was  proved 
that  the  mortgagees  and  their  assignee  had  f  raudu- 
lentiy  destroyed  tiie  deed  by  which  the  property  was 
mor^faged.  Held  that  the  mortgagees  could  not  be 
permitted  to  prove  the  contents  of  the  deed  or  the 


Digitized  by 


Google 


(    1779    ) 


DiaEST  OF  CASES. 


(    1780    ) 


E  VliXUN  OJ!i— CIVIL  OASEB^eonHnued, 

12.  SEOONDABT   EVID£NC£~-cmi^iii««<i. 

(o)  Lost  ob  dbstskotbd  DoovMXtm^eotUinued. 

Deetroyed  doaxunjent—continued, 

amount  of  mortgage-debt  by  seoondary  evidence,  and 
that  the  representative  of  the  mortgager  should  be 
allowed  to  recover  the  lands  without  any  payment. 
ABDULLA  V,  MUHAKMAP  .  .  1  BoiXL,  177 


812. 


I1O88  or  destmotion  of  do- 


eaaieDt.-^Svidenee  Ad,  s,  65.-~ln  a  case  falUng 
under  clause  (f),  section  65  of  the  Evidence  Act,  and 
also  under  clause  (a)  or  (0)  of  the  same  section,  any 
secondary  evidence  is  admissible.    In  thb  mattbb 

0»  A  GOLLISIOB  BBTWBHK  THB  "ATA"  AND  THB 

"  Bbbnhilda  " 

[L  L.  B.,  5  Calo,  568: 6  C.  !«.  B«.  881 

(d)  Kqk-fboduotiok  bob  othbb  Caubbs. 

3X8.  ^— ^  Iiotbimdi.— ^ou2«iio0  of  eer- 
tiflcate  <2^  tale, — A  lotbundi  cannot  be  accepted  as 
secondary,  evidence  in  lieu  of  the  certificate  of  sale 
unless  the  absence  of  the  certificate  is  sufficiently  ac- 
counted for,  and  no  better  evidence  than  the  lotbundi 
can  be  produced.    Ubtoobuh  «.  Mohun  Lal 

[21W.B.»888 


814. 


Dooument  in  party's  oas- 


tody  but  not  produced.— ZArorwamaA.—JProof 
of  document, — The  proprietary  right  in  a  taluka  was 
sold  with  the  reservation  of  part  A  the  kind  belong- 
ing to  it,  subject  to  the  agreement  that  the  vendor 
should  be  indemnified  by  the  vendee  in  respect  of  the 
revenue  required  to  be  paid  on  the  reserved  part. 
Afterwards  assignments  on  both  sides  took  place,  and 
the  plaintiff,  claiming  through  the  vendor,  sued  the 
defendants,  who  derived  title  from  the  vendee,  to  en- 
force this  liability.  The  plaintiff  alleged  the  existence 
of,  but  did  not  produce,  an  ikramama  admitting  this 
agreement  between  the  original  parties  to  the  sale. 
The  only  proof  adduced  was  a  judgment  in  a  suit  in 
which  this  agreement  had  been  held  established.  The 
plaintiff's  case  failed,  as  it  had  not  been  adjudged  that 
the  right  to  this  indemnity  related  to  a  future  revenue 
settiement,  nor  had  it  been  decided  that  the  agreement 
was  to  run  with  the  land  so  as  to  bind  others,  under 
whatever  title  they  might  be  in  possession.  In  the 
suit  in  which  that  judgment  was  given,  the  ikramama 
not  having  been  produced,  the  Court  of  first  instance 
would  not  admit  secondaiy  evidence  of  its  contents. 
On  appeal,  inspection  of  the  document  having  been 
offered  to,  and  declined  by,  the  Appellate  Court,  second- 
ary evidence  was  admitted.  On  this  appeal,  the 
error  was  pointed  out  of  allowing  the  plaintiff  to  give 
secondary  evidence  of  the  contents  of  a  document, 
the  original  of  which  was  in  his  custody,  without  the 
Court's  looking,  at  the  document.  Hiba  Lal  v, 
Ganbbh  Pbabab 

[L  I*.  B.,  4  AIL,  406:  11 0.  L.  B.,  100 
Ii.B.,9I.A.,64 

315,  .  Failure  to  produoe.-*jBt5a- 


mama.^Svidenee  Act,  s,  65.— Where  a  person's 
claim  to  some  property  rested  on  a  hiba  which  had 
been  executed  in  her  favour  by  the  brother  of  the  par- 
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.  (<0  NOB-PBODVOTION  BOB  OTHBB  GAITSBS— 

eoiUinued, 

Failure  to  xiroduoe--«oii^iiMi«<{. 

ties  who  contested  her  chiim  to  that  property ;  and 
the  hiba  had  not  been  made  over  to  her  because  it 
related  to  various  properties  of  which  the  property 
claimed  by  her  formed  only  a  portion  ;  and  one  A  the 
defendants,' whom  she  had  called  on  to  produce  the 
hiba,  had  failed  to  do  so, — Said  that  plaintiff  was 
entitled,  under  section  65  of  the  Evidence  Act,  to 
procure  seoondary  evidence  of  its  contents ;  and,  hav- 
ing done  so,  to  get  the  decree  which  the  first  Court 
had  given  her  and  which  the  High  Court  now  refused 
to  set  aside.  Sadbbbokbi88A  Bibi  o.  Shoububbt 
Dbbba 26  W.  B,  460 

Ifotioe  to  produce  not  oom- 


8ia 

plied  with.— fouimotf  Act,  s.  60.— Where  a  defend- 
ant out  of  the  jurisdiction  of  the  Court  was  summon- 
ed to  produce  a  letter  and  did  not  comply  with  the 
summons,  but  appeared  by  pleader  at  the  last  moment 
at  the  hearing  of  the  suit,  and  service  of  notice  on 
the  pleader  to  produce  the  letter  would  have  been  nu- 
gatory, secondary  evidence  of  the  contents  of  the 
letter  was  admitted  under  section  66,  proviso  6,  of  the 
Evidence  Act.  Mbllvs  «.  Vicab  Ap obtolio  of 
Malabab  .    I.  li.  B.»  2  Mad.9  206 


817. 


Beftual  to  produoe.— J7oi- 


denee  taken  o»  commission, — Documenttuy  evidenes. 
Objection  to  admissibility  of, — Evidence  taken  bg 
commissioner  beyond  jurisdietion.-^Notiee  to  prO' 
duoe  ori^nal  dooument, — Evidence  Act  (1  of  1872), 
9.  63,  sub-ss,  8,  €5,  66. — If,  when  evidence  is  taken 
before  commissioners,  a  document  is  tendered  and 
objected  to  on  any-gfround,  the  opposite  party  is  not 
precluded  from  objecting  to  thedfMcument  at  the  trial 
on  any  other  ground.  It  is  not  necessary  to  state 
all  the  objections  to  the  admissibility  of  a  docu- 
ment when  it  is  first  tendered,  but  the  party  object- 
ing is  at  liberty  to  take  any  fresh  objection  whenever 
the  party  producing  the  document  tenders  it  in  evi- 
dence. Where  a  commission  to  take  evidence  is  issued 
to  any  place  beyond  the  jurisdiction  of  the  Court 
issuing  the  commission,  it  is  not  necessary,  in  order 
to  admit  secondary  evidence  of  the  contents  of  a  docu- 
ment, that  the  party  tendering  it  should  have  g^ven 
notice  to  produce  the  original,  nor  is  it  necessary  for 
him  to  prove  a  refusal  to  produce  the  orig^inaL  Bal- 
Li  V,  Gav  Kim  Swbb       .    I.  Ii.  B.»  0  Calo,  080 


8ia 


Fower-of-attomey  to   re- 


gister referring  to  power  to  execute.— ^d- 
mission  of  original  deed,  —  A  power-of -attorney 
authorising  the  registration  of  a  deed  of  mortgage^ 
and  recog^nising  a  previous  power  to  execute  the  de6d 
of  mortgage,  is  admissible  as  original  evidence  by  way 
of  admission  of  the  previous  deeii.  HosssiNBB  Jak 
«.  MUKHDOOHUH  .         •  •    2  W.  B^  44 


810. 


Counterpart     of    leaae.— 


Non-production  of  original  lease, — Held  that»the 
counterpart  of  a  lease,  being  a  registered  document, 
was  admissible  in  evidence,  and  could  not  be  rejected 
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Connterpart  of  Taaae— continued, 

solely  on  the  gTOond  that  the  original  registered  lease 
was  not  before  the  Gourt.  Majid  Hosssin  v,  Jbba- 
wov  Khxwat      ...        .3  Agra,  288 


890. 


>  Froduotion  of  kabnliat* 


AhnMce  of  poUah, — A,  let  lands  to  B.,  who  sublet  to 
C,  a  lyot.  C  sued  for  possession  of  part,  after  an 
alfeged  dispossession,  malong^.  party  defendant  to  the 
suit  At  the  hearing  C,  in  order  to  prove  that  the  Lmds 
in  disrate  were  part  of  those  let  to  him  by  B.,  tendered 
in  evidence  the  kabnliat  given  by  him  to  B.  Held 
that  C  should  have  produced  the  pottah  given  hw  him 
to  J9.,  and  the  grant  from  A.  to  J9.,  or  sufficiently  ac- 
count for  their  absence ;  and  that,  $s  he  did  not  do 
either,  the  kabnliat  (which  was  merely  secondary  evi- 
dence of  C's  pottah)  was  inadmissible,  even  though  it 
was  produced  from  the  possession  of  the  landlord  A, 
SVBJO  Nabaih  Ghosx  «.  HuBBi  Nabain  Mollo 

[1 C.  L.  B.,  647 


If on-produotlon     of     ao^ 

ooant  books.— J9sv-  ^9'  ^^  9f  •'T'd^*— In  a 
suit  for  a  sum  alleged  to  be  due  on  the  balance  of 
partnership  accounts,  the  Sudder  Court  ought,  un- 
der section  16,  Begtdation  YI  of  1793,  to  have  used 
the  evidence  to  be  supplied  by  the  original  account 
books,  or  to  have  ascertained  that  the  sum  mentioned 
as  the  balance  due,  subject  to  the  objections,  was  a 
balance  due  without  objection.  Sbbtfl  Bohoo  «. 
HuKxiBHBN  Doss  .    5  W.  Bi,  P.  O.,  76 

(a)  OOFIBS  OV  DoOmCBNTS  AHD  COFIBB  OV  COPIBS. 


882. 


Copies  of     dooumentB.— 

Camm  of  mm-prodmetion  of  original. — Although  the 
admissimlity  in  In^a  of  copies  in  evidence  must  not 
be  dealt  with  by  the  strict  rules  prevailing  at  a  am 
prima  trial  in  England,  yet  their  Lordships  were  of 
opinion  that  when  a  copy  has  been  in  any  way  re- 
eeived»  and  it  becomes  the  function  of  the  Judge  to 
consider  what  weight  and  value  should  be  given  to  it, 
it  is  the  duty  of  the  Judge,  in  order  to  test  its  authen- 
ticity, to  sa^sfy  himself  that  there  is  some  reason  for 
producing  a  copy  instead  of  the  original,  that  there 
shoold  be  some  account  given  in  ordinary  cases  of  the 
original,  and  some  sufficient  reason  assigned  why  the 
original  is  not  produced,  and  the  parties  rely  upon  the 
copy.  In  all  cases  the  whole  of  the  drcumstanoes 
ahoold  be  looked  at  in  order  that  the  Judge  may  come 
to  a  definite  conclusion  as  to  the  genuineness  of  the 
document  in  question,  and  the  weight  and  value  which 
he  will  attach  to  it  There  is  a  considerable  differ- 
ence between  cases  where  documents  come  in  as  mere 
links  or  as  part  only  of  the  evidence  in  the  case,  and 
those  in  which  the  suit  is  actually  brought  upon  the 
instrument  of  which  a  copy  is  tendered,  and  the 
whole  cause  of  action  depends  on  the  proof  of  the 
original  instruments  strict  proof  may  properly  be  re- 
qoned  in.  the  latter  case.  Dealing  with  the  present 
document,  thor  Lordships  were  not  prepared  to  say 
that  the  High  Court  had  miscarried  in  concluding  it 


XVIDENOB— CIVIL  CASES— eofi^'«Mi« 
12.  SECONDARY   EYIDENCE-^oa^tmcscf. 

(s)  COPIBS  OB  DoCUlfBirTS  AlTD  COPIBS  OB  COBIBB 

— continued, 
Copiea  of  dooumentB— eonMifastl. 
to  be  genuine ;  but  the  High  Court  did  not  rest  upon 
that  document  wholly,  but  proceeded  upon  the!  whole 
of  the  evidence  in  tniB  case,  which  appeared  to  their 
Lordships  amply  sufficient  to  support  the  finding  of 
the  Court  Bamoopal  Boy  v,  Gobdon,  Stitabt  & 
Co.     .    17W.B.,286:  14Hoore»8l.A^4B8 

PermieHon    io 


file  original. — Documents  tendered  as  evidence  are 
properly  rejected  on  the  ground  that  they  are  copies 
inadmissible  under  the  l^w  of  Evidence,  and  it  is 
entirely  a  matter  of  discretion  of  the  Court  in  reject- 
ing a  copy  to  allow  the  party  to  file  tiie  originaL 
HUBBBHUB  HOJOOICDAB  0;    ChUBN   MaJHBB 

[Sa  W.  lU  866 

824i  »    —  Accounting  for 

absence  of  original.^ A.  copy  of  a  document  should 
not  be  received  in  evidence  until  all  legal  means  have 
been  exhausted  for  procuring  the  original.  Where  a 
document  is  alleged  to  be  in  the  possession  or  power 
of  a  certain  party,  such  party's  denial  in  pleading 
that  he  has  ever  had  the  document  is  not  sufficient  to 
justify  the  omission  of  the  processes  the  Utw  provides 
for  his  testimony,  and  of  his  being  called  on  to  pro- 
duce the  original.  If  a  Judge  is  satisfied  of  a  plain- 
tiiPs  inabili^  to  produce  an  original  pottah  on  which 
he  relies,  he  ought  to  allow  secondary  evidence  to  be 
given  of  the  contents  of  the  document ;  but  he  should 
be  satisfied,  on  reasonable  grounds,  that  the  evidence 
gives  a  true  version  of  its  contents,  and  he  should  re- 
quire sufficient  evidence  of  the  execution  of  the  pot- 
tah.   Shooxbak  Sookvl  V,  Bax  LaiiL  Sookvl 

[9W.B.,M8 


— — — — ^— —  Accounting  for 
abeeiice  of  original, — ^A  copy  of  a  document  cannot 
be  admitted  as  evidence,  unless  the  absence  of  the  ori- 
ginal is  properly  accounted  for ;  the  mere  fact  of  the 
latter  being  in  another  Court  is  not  a  sufficient  rea- 
son.    QoVBliOBBB  «.  HUBBB  ElSHOBB  BoT 

[10  W.  B,  888 

BaeHAL    DASS    BUNDOPASCTA   v.     iKSlTBlfONBB 

Dabbb       .  .    IC.Ij.B.,166 


*•'  Attested  eopg 

where  original  is  filed  in  another  ease.— An  attested 
copy  of  a  petition  was  admitted  as  evidence  where 
the  original  was  with  the  record  of  a  different  case, 
and  application  had  been  made  to  the  Court  to  send 
for  such  record.  Oofbitdbo  Mohuk  Moostafbb 
V,  FooBKO  Chundbb  Bhuttaohabjbb 

[19W.B.,86 


827. 


Copgofdeed.- 


Admissibilitg  in  evidence, — Explaining  absence  of 
original.— Oo^y  of  a  deed  refused  in  evidence  as  the 
absence  of  the  original  was  not  sufficiently  accounted 
for.    AvuKDA  MoYBB  Dassbb  0.  Haokbnzib 

[:W.B.,1864^  6 

Watbon  &  Ca  «.  Sham  Lall  Pandah 

[10W.B,78 
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E  Vii>JsSM  CE^  CIV£L  OASES— eoniinued. 
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(«)   COPIB8  07  DOCUKBNTS  AKD  CdPIBS  OW  C0PIB8 

-—eoiUmued. 
Copies  of  dOQ/omeDta—aomHnued. 

ISHAN  CHirimEB  ChOWBHBT  «.  BHTBITB  CHT7in)BB 

Chowdhby    .  .    6W.  B^21 

M8.  ■    Explaining  ab" 

senee  oj^  original.'^k  plaintiff  filing  copies  of  docu- 
ments 18  boand  to  explain  why  the  originals  have 
not  been  filed.  Bax  Joy  Subma  o.  Pbahkishbn 

SiNOH.     BUBODA   DbBIA   V.    RAX    KISHBN     SiK&H. 

Pboxoda  Dbbia  «.  Pbavkishbn  SiiroH 

[2  W.  B,  80 

829.  — ^— — — —  Admiatum  of 
wiHeneB  of  original— A  copy  of  a  dispnted  deed 
cannot  be  taken  as  evidence  without  proof  that  the 
original  is  out  of  the  power  of  the  party  producing 
the  copy.  The  admission  of  the  existence  of  the  ori- 
ginal is  not  tantamount  to  an  admission  of  the  cor- 
rectness of  the  copy.    KuBUX  o.  BunaK  Bhttgk^itt 

[W.  B^  1864, 186 


880. 


Proof  of  eoT' 


reetness  ofeopg, — ^The  absence  of  an  original  deposi- 
tion from  the  record  must  be  satisfactorily  accounted 
for  before  a  copy  can  be  looked  at;  and  such  copy 
should  be  proved  to  be  a  correct  copy  before  it  can 
be  Used.    Bohbb  Lall  o.  Divdyal  Lall 

[21 W.  B^  267 
LiTKHixoKi  D088EB  «.  KoBinrA  Kant  Koitbo 

[8  CUB.,  609 


881. 


■  Proof  of  exeeuHon 


of  document  where  eopg  it  produced, — In  order  to 
prove  legally  the  execution  of  a  document,  of  which  a 
copy  only  is  on  the  record,  it  is  not  enough  for  the 
witness  to  depose  that  he  executed  a  document  of 
that  nature ;  the  purport  of  the  copy  must  be  read 
to  him,  and  he  must  be  asked  whether  the  original  of 
the  same  was  what  he  executed.  Kamoola  Kha- 
inrx  o.  MoHAXBD  Esa  Khan      .    18  W.  B.»  429 

882. Aheence  of  oh- 

jeetion.~^Th.QJigh.  a  copy  of  a  document  should  not  be 
put  in  as  evidence  when  the  original  itself  is  available, 
yet  in  a  case  in  which  a  copy  of  a  letter  was  filed 
without  objection  in  the  Court  of  first  instance,  and 
the  writer  of  the  letter  (one  of  the  defendants)  was 
cross-examined  as  to  it,  the  lower  Appellate  Court 
was  held  not  to  be  justified  in  refusing  to  consider 
that  the  copy  was  evidence  of  the  letter.  Fbgbbdo 
«.  Mahoxbd  Moddbbsub    .        •    10  W.  B.,  267 


888. 


Evidence  Aci, 


1872,  e.  €8,— Comparison  of  eopg  with  original.- 
Seld,  with  reference  to  the  provisions  of  section  63 
of  the  Evidence  Act  (I  of  1872),  that  there  being 
no  evidence  proving  that  the  copy  produced  by  the 
plaintiff  had  been  compared  with  the  original  decree, 
the  copy  was  not  admissible  in  evidence,  inasmuch  as 
it  could  not  be  regarded  either  as  primary  or  as 
secondary  evidence  of  the  contents  of  the  original  de- 
cree.   Rax  Pbasad  v.  RAaHUNANOAN  Pbabad 

[I.  Ik  B.,  7  AIL,  788 
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884. 


Certified  oopg. 


— Evidence  Act, «.  65,  el,  (f), — Secondarg  evidence  of 
destroged  record, — Certified  copu  not  eseential, — The 
rule  laid  down  in  section  66  of  the  Evidence  Act 
that  a  certified  copy  is  the  only  secondary  evidence 
admissible  when  the  original  is  a  document  of  which 
a  certified  copy  is  permitted  by  law  to  be  given  in 
evidence,  does  not  apply  where  the  original  has  been 
lost  or  destroyed.    Kalandan  v,  Kunhxtnni 

[I.LuB.,6MacU80 


886. 


-  Mortgage  decree 


lost, — Evidence  of  foreclosure, --Evidence  Act,  s.  63. 
— In  1840  K,  mortgaged  a  certain  house  to  two  bro- 
therS)  E,  and  C,  The  mortgage  deed  contained  a 
gahan  lahan  danse,  or  clause  at  conditional  sale.  It 
appeared  that  in  1852  the  mortgaged  house  passed 
into  the  possession  of  E  and  C,  and  it  was  idleged 
that  in  that  year  the  mortgage  had  been  foreclosed. 
At  a  subsequent  partition  of  the  family  property  the 
house  fell  to  the  share  of  E,  whose  widow  P.  (de- 
fendant No.  1)  sold  it  to*L,  (defendant  No.  2)  in 
1868,  and  L.  in  1871  sold  it  to  T.  (defendant  No.  8). 
In  1881  T.  brought  this  suit  to  redeem  the  property. 
The  foreclosure  decree  of  1852  was  not  forthcoming, 
and  the  defendants  alleged  that  it  had  been  burned 
along  with  other  judicial  records  at  the  burning  of 
the  Budhvar  Palace  at  Poena  in  1879.  The  only  evi- 
dence that  such  a  decree  had  been  passed  was  a  refer- 
ence to  a  copy  of  the  decree  contained  in  a  judgment 
passed  in  another  suit,  and  a  statement  by  C  ^who 
was  dead  in  1881)  that  the  mortgage  had  been  fore- 
closed. The  Lower  Courts  held  that  the  reference  in 
the  above-mentioned  judgment  to  the  copy  of  the 
foreclosure  decree  was  sufficient  evidence  ox  the  ori- 
ginal decree  under  section  63  of  the  Evidence  Act  (I 
of  1872).  On  appeal,— i7«2tl  by  the  High  Court  that 
there  was  no  l^al  evidence  that  the  mortgage  had 
been  foreclosed.  A  written  statement  of  the  contents 
of  a  copy  of  a  document,  the  original  of  which  the 
person  making  the  statement  has  not  seen,  cannot  be 
accepted  as  an  equivalent  of  that  which  section  63  of 
the  Evidence  Act  renders  admissible,  namely,  an  oral 
account  of  the  contents  of  a  document  given  by  some 
person  who  has  himself  seen  it.  C.*s  statement  could 
not  be  made  use  of  to  establish  the  foreclosure. 
Eanatalal  V,  Pyababai  .    L  li.  B«,  7  Bom.,  180 


886. 


Ccpg  of  doem» 


ment  alleged  to  be  lost. — ^A  copy  of  a  document,  pur- 
porting to  be  the  copv  of  an  original  kobala  alleged  to 
have  been  registered  by  a  Eazee,  is  not  admissible 
in  evidence  within  the  provisions  of  Begulation 
XXXVI  of  1793,  section  17.  It  might  possibly  be 
receivable  as  evidence  if  the  accuracy  of  the  first 
copy,  and  the  execution  and  loss  of  the  original,  were  ^ 
proved.    Sbbbitunt  Kowab  •.  Aebab  Munduii 

[8W.B.,488 


887. 


Copg  of  Kazee's 


register, — Proof  of  hss.-^A  copy  of  a  Kazee's  regis- 
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Copies  of  doonmenta— «o»<tN««2. 
ter  is  not  reoeiTable  in  evidence.    The  register  itself 
sboold  be  produced  or  proof  given  of  its  Ims,  and  the 
entry  should  be  verifieid.    Jaffsbb  Khakum  v.  Im- 
]>Ai>HossEnr       ....    2N.W.,814 

888b ■  Copy  of  tramla* 

Uom  of  Mag\9traU^9  order  in  EngVUK—Efridence  of 
admUsiom, — ^A  copy  of  translation  of  what  a  Magis- 
trate is  supposed  to  have  said  in  English  in  a  proceed- 
ing under  Act  lY  of  1840  is  no  evidence  of  an  admis- 
Baiubb  Lau.  v.  Andbbboh  .   7  W.  B.,  141 

Copy  ofinoome 


tax  reimrm^-'Oojaes  of  income  tax  returns  should  not 
be  admitted  as  evidence  without  proof  that  the  per- 
sons who  made  them  are  dead.  Lalla  GrOOBOO 
Sahaxb  Sib&h  «.  Bbom o  Dbofabain 

[W.  B.,  1864^  Act  X.  105 


840. 


Copif  of  pubUe 
doewmemt — Praetiee  of  native  Courti  in  India, — The 
native  Courts  of  India,  in  receiving  evidence,  do  not 
proceed  accoiding  to  tiie  technical  rules  adopted  in 
England,  and  they  would,  by  their  usual  practice, 
admit  a  copy  of  a  public  document  authenticated  by 
the  signature  of  the  proper  officer  as  primd  facia 
evidence,  subject  to  further  enquiry  if  it  were  dis- 
puted.   Naba&itbty  Luchkbdatamah  V,  Ybngama 
Naidoo       ....    1W.B.,P.0.,80 
[9  Moore'a  I.  A,  86 
Uvidb  Rajaha  Raji  Ybitkatafbbvmai  Bauzb 
•.  FmntAHhUY  Ybneatadbt  Naidoo 

j:4w.B.,p.c.,iai 

7  Moore's  I.  A.,  128 

84L  '  Propor  enatody. 


— CertiJUd  copy. — ^A  copy  of  a  document  coming  out 
of  a  public  office,  and  certified  by  the  officer  in  charge 
of  Uwt  department  to  be  a  true  copy,  is  admissible  in 
evidence.  Unidb  Bajaka  Raji  Ybitxatapbbuxal 
RAirn  «.  Pbiocasamt  Ybbkatasbt  Kaidoo 
[4  W.  B.,  P.  C 121: 7  Moore's  L  A.»  126 
See  Dbtaji  Qoyaji  o.  Qodabhii  Qodbhai 

[11 W.  B.,  P.  C,  86 


848. 


Copy  of  record^ 


tmper'4  report.— A.  cai^^  of  a  record-keep^s  report  is 
not  evidence,  nor  is  a  copy  of  a  Magistrate's  proceed- 
ing in  a  suit  regarding  other  property  covered  by  the 
deed  in  dispute.  Dwabkaitath  Bosb  o.  Chukdbb 
Chubv  Mookbbjbb  .    1  W.  B.,  888 


848. 


Copy  of  quin* 


fmeamial  reyister.—yon'produetion  of  original.— An 
examined  copy  of  a  quinquennial  register  is  evidence 
without  the  production  of  the  original.  OoDOT 
MovBB  Dabbb  v.  Bishovath  Dure  .   7  W.  B.,  14 

844. Copy  from  ojlee 


of  JSeyiHrar  of  Deeds. — The  circumstances  that  a 
copj  of  a  document  has  been  obtuned  from  the  office 
of  a  Begistrar  of  Deeds  does  not  make  that  registered 
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(e)  COFIBS  OF  DOCUHBITTS  AND  COFIBB  OF  COFIBB 
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Copies  of  doouments^con/tfHisfi. 

document  evidence,  or  render  it  operative  against 
the  persons  who  appear  to  be  aifected  by  its  terms. 
Fybz  Ah  «.  Ombdbb  SnroH      .    21  w.  B^  265 


845. 


Copy  of  decree. 


^^Deeree,  Deetruction  of, — ^After  an  appeal  was  filed 
the  decree  was  destroyed.  Reld  that  a  copy  in  the 
possession  of  the  appellant  might  be  received  upon 
evidence  being  given  of  its  autiientidty.     Bibhbb- 

DTAL  SlHOH  «.  EhADBBICA 

[Marsh.*  218: 1  Hay,  564 
846. 


— ^— — -^— —  Deetruetion  of 
doeumeni, — ^Where  a  wajib-ul-urz  was  destroyed  in 
the  Mutiny,  and  the  plaintiff  tendered  in  evidence  a 
book  obtahied  from  the  tehseel  office,  which  purported 
to  contain  a  copy  of  such  wajib-ul-urz  and  of  the 
signatures  of  the  persons  signing  the  original,  and  the 
name  of  the  official  in  whose  presence  the  instrument 
was  executed,  and  the  Court  below  was  satisfied  that 
there  was  no  reason  to  doubt  its  being  a  genuine 
copy, — Held  that  such  copy  was  evidence,  not  of  a 
contemplated  wajib-ul-urz,  but  of  one  which  had  been 
executed  and  completed.    Dabbb  Dut  v.  Evait  Axi 

[2N.W.,885 


847. 


Jjoet  doeumeni. 


— CertiJUd  copy, — Secondary  evidence  of  the  contents 
of  a  document  is  admissible  where  the  Court  is  satis- 
fied that  the  document  has  been  lost,  and  in  such  a 
case  it  is  open  to  the  Court  to  receive  oral  evidence  of 
the  transaction  involved,  and  it  is  not  necessary  to  in- 
sist on  the  production  of  a  certified  copy.  A  deed  of 
sale  is  not  a  document  of  which  a  certified  copy  is 
permitted  by  law  to  be  given  in  evidence,  i.e.,  to  be 
given  in  evidence  in  the  first  instance  without  having 
been  introduced  by  other  evidence.  Hvbibh  Chuk- 
dbb MuiojOK  V.  Pbobuko  Cookab  Baitbbjbb 

[22W.B.,808 

•  Copy  of  oopy  of  doonxnent. 


648. 

— Proof  of  execution  of  original, — An  authenticated 
copy  of  an  authenticated  copy  of  a  deed  is  admissible 
as  secondary  evidence ;  but  proof  of  the  execution  of 
the  deed  itself  must  be  given  before  the  copy  can  be 
admitted.  Tayubxtnnisba  Bibi  «.  Ettwab  Shah 
KibhobbBot  .    7KIj.B.«621:15W.B^228 

848.- 


•  Previoue  failure 
to  produce  original, — ^An  original  document  upon 
which  the  plaintiff  based  his  suit  was  proved  to  be  in  the 
possession  of  the  defendant.  In  a  previous  suit  the 
defendant's  mother  had  filed  the  document,  and  on 
removing  it  had,  according  to  the  rules  of  practice, 
placed  a  copy  there  instead.  The  defendant  on  being 
summoned  fiiiled  to  produce  the  same.  Beld  that  a 
copy  of  such  copy,  so  filed  in  Court,  was  admissible  as 
evidence.    Maebttl  Axi  v,  Mabhad  Bibi 

[8B.  UB.,  A.  C  54: 11 W.  B.,  886 

850. 


— ^— — — — —   PubUe     doeu» 
ment,—Loet  original.— The  copy  of  a  copy  of  a  docu- 
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12.  SECONDARY  EVIDENCE— oon^tiNiei. 

(e)  COPIBS  OF  DOOUMISNTS  AND  COPIBS  O^  OOPIBS 
— WHtinued. 

Copy  of  copy  of  docnmeDt-^oniimued. 
ment  may  be  admitted  as  evidence  when  it  comes 
from  a  public  office,  and  the  original  is  shown  to  have 
been  lost,  bnt  not  otherwise.     Coubt  of  Wabss  o. 
BuKWASBB  Lall  Thakoob  .    16  W.  TL^  102 


d5L 


Absence     <f 


ariffinal  explained, — A  certified  copy  of  a  document 
deposited  in  a  public  office,  which  documei^  is  itself  a 
copy,  is  admissible  as  secondary  evidence  where  the 
absence  of  the  original  is  duly  accounted  for.     Bhu- 

LABHAI  QULLABHAI  V.  MODJI  DbSAUI 

[6  BowLt  A.  C  48 


862. 


Sanad.-^lL 


copy  of  a  copy  of  a  sanad  is  not  admissible  in  evidence. 
Kbblanuitd  Singh  o.  Nubsbbb  Sikgh 

[6W.B.,80 

EVmENOE— CBIMINAIi  CASES. 


CoL 

1788 
1788 
1789 
1793 

1796 
1801 
1801 
1802 
1802 
1802 
1803 
1803 
1803 
1804 
1804 

1804 
1806 
1806 
1806 
1809 
.  1809 
See  AocoMFLiOB. 

[K  Ii.  B..  Sup.  VoL,  469 
8  B.  Ii.  B.,  7.  B^  2,  note 
6  W.  a,  Cr.,  68 
See  Casbs  ttihJbb  Affbotebs. 
See  Cases  xtndbb  CoKFBSsroK. 

See  Etidbmcb — Civil   Cabbs— Acooukts 
AND  Aoooubt  Books. 

[L  I».  B.,  1  Bom.,  610 
L  I*.  B.,  10  Calc,  1024 
See  Qaublivq. 

[I.  L.  B.,  4  Calc,  669,  710 
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.  AdmlBsibiUty  of>- 


EVIDENCE—CBIMINAIi    CASES— con^t- 


See  Oaths  Act,  1873,  s.  13. 

[14  B. !«.  a,  64, 294, 296,  note 


Mode  of  recording— 

See  Possession,  Obdbb  of  Cbihinal  Coubt 

AS  TO — Etidbnob,  Mode  of  taking,  &c. 

[llB.Ii.B.,Ap.,6 

1.  CHARACTER. 

1.  Bad  character,  Evidence  of.— 

Evidence  of  bad  character  should  not  be  pat  before  the 
jury,  but  is  only  for  consideration  of  the  Judge  in 
determining  the  sentence  to  be  awarded.  Quebh  v. 

MATTTlfA  ChANDBA  DASS 

[6  B.  li.  B.,  Ap«,  108 :  16  W.  B.,  Cr.,  87 

QuBBN  V.  Phoolohand  aUoe  Pholbbl  Aeib 

[8  W.  B.,  Cr.,  11 
QuBBN  V,  GoFAL  Thaxoob  .  6  W.  B.,  Cr„  72 
Queen  o.  Bbhabt  Dosadh      .    7  W.  B^  Cr.,  7 


2.  — — — — ^—  It  is  improper  to 
allow  witnesses  for  the  prosecution  to  state  that  the 
accused  is  not  of  good  character.    Rbo.  v.  Timmi 

[2  Bom.,  181: 2nd  Ed.,  126 


-  FreviouB  conduct  and  charac- 


a — - 

ter. — Evidence  of  character  and  previous  conduct 
of  a  prisoner,  being  matters  of  prejudice  and  not 
direct  evidence  of  facts  relevant  to  the  charge  against 
the  prisoner,  ought  not  to  be  allowed  to  go  to  the 
jury.    Queen  v.  Btkant  Nath  BanbBjeb 

[10  W.  B.,  Or.,  17 

4.  — ^^— — ^— ^— ^—  In  charig^ng  a  jury, 
a  Sessions  Judge  should  not  tell  them  that  the 
prisoners  had  previously  been  bad  characters.  That 
fact  might  be  ^en  into  consideration  by  a  Sessions 
Judge  in  passing  sentence  when  the  prisoners  are 
convicted*    Queen  v.  Kuluk  Sheikh 

[10W.B.,Cr.,80 


6. 


Svidenee  Act,  #. 


See  Cases  und  be  Confession. 


64, — In  charging  the  jury  upon  the  trial  of  a  prisoner 
for  being  dishonestly  in  the  |)os8ession  of  stolen 
goods,  the  Judge  directed  the  jury  to  consider  the 
proof  of  previous  convictions  for  th^  as  evidence 
from  whidi  inference  might  fairly  be  ontwn  as  to  the 
character  of  the  accused.  Meld  that  this  amounted  to 
a  misdirection :  for  though  section  54  of  the  Evidence 
Act  declares  that  "the  fact  that  the  accused  person 
has  been  previously  convicted  of  an  offence  is  rele- 
vant/' yet  the  same  section  also  dedares  that "  the 
fact  that  he  has  a  bad  character  is  irrelevant,"  and 
that  the  evidence  was  irrelevant  and  inadmissible. 

ROSHUN  DoSADH  V.  EmFBESS 

[I.  li.  B.,  6  Calc,  768: 8  C.  li.  B.,  210 

2.  CHEMICAL  EXAMINBB. 


8. Beport  of  Chemical  B^sl- 

inin.er,—-Criminal  Procedure  Code  (Act  XXP'  of 
186J),  9, 570.— Under  section  870,  Act  XXV  of  1861, 
the  report  of  a  Chemical  Examiner  is  evidence  in  a 
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SVIDEKCSB— GBIMINAL    CA8IBS— oon- 


2.  CHEMICAL  EXAMINER— coii<tmM<{. 

Beport  of  Chemioal  ^bLBaxdner—eonHnued. 

crinunal  tanal  if  it  bear  the  sigDatare  of  the  Examiner. 

The  origiiial  should  be  prodaced.  Qubbk  o.  Biswam- 

BHAX  Dab 

[6  K  la.  B«.  Ap.,  122 :  16  W.  B^  Cr^  48 

7,  — — — ^— ^—  Criminal  Proe^* 
dmre  Code,  1869, «.  dSO^.— The  report  of  the  Chemi- 
cal Examiner  to  (Government  may  be  acted  npon  as 
eridenoe  by  all  Criminal  Courts,  by  virtue  of  section 
380A  of  the  amended  Code  of  Criminal  Procedure. 
AvoHmovs    •        .        •        .    6  ICad.,  Am  11 


Q. Beport  of  **  Additional  Ohe- 

mieal  Examiner.''— CWmiao^ProcsciKrs  Code,— 
Ad  Xcf  1882,  #.  5i0.— A  document  purporting  to  be 
a  Kport  under  the  hand  of  an  "  Additional  Chemical 
RTaTninPT  "  upon  a  matter  or  thing  submitted  to  him 
for  analysis  and  report,  cannot  be  received  in  evidence 
ondor  section  610  of  Act  X  of  1882.  Quiek-Empbbss 
e.  AuTAi.  MuQHi  .    I.  Ii.  Bi,  10  Calo,  1026 

O.  «— Inquest   Beport.— J9om.   Meg, 

XII  of  1827,  ».  52.— Bombay  Act  VUI  of  1867.^ 
Begulation  XII  of  1827,  section  52,  having  been 
repealed  by  (Bombay)  Act  YIII  of  1867,  an  inquest 
report  is  not  admissible  in  evidence*  Bsa.  «• 
Bhaishaskub  Nabbhkruc      .    6  BonL,  Cr.,  75 

8.  DEPOSITIONS. 

1890  Cabis  uhdbb  Etidbvob  Act,  1872, 
0.83. 
lOi Mode  of  recording  deposi- 
tions.—Cnmiaaj  Procedure  Code,  1882,  9,  855,— 
Crimimd  Procedure  Code,  1861, 9.  195,— Memo,  of 
depoeiiione  ofwiineesee, — A  memonuulum  by  a  Judge 
that  certain  witnesses  had  deposed  me  same  as  the 
former  witnesses  is  not  in  accordance  with  the  re- 
quirements of  section  195,  Code  of  Criminal  J^o- 
cedoxe.    QuKix  o.  Muitbb  Nubhto 

[W.B«.1864^Cr.,18 


IL 


Mode  of  recording  deposi- 


tilon.  Evidence  of.— The  evidence  of  a  writer  in  the 
Judicial  Commissioner's  oAce,  to  the  effect  that  **  the 
document  shown  to  him  is  a  deposition  taken  before 
the  Aanstant  Conmiissioner ;  it  appears  to  have  been 
taken  in  due  form  upon  solemn  affirmation,  and  is 
attested  by  the  signature  of  the  Assistant  Commis- 
sioner," is  not  sufficient  evidence  of  the  prisoner 
haVing  dn^  deposed.    Qubbk  «.  Mati  Khawa 

[8  Rli.  B.,  A.  Cr.,  86:  12  W.  B^  Cr.,  81 


la. 


Depositions    of    witnesses 

taken  by  Magistrate.— ^oujmcd  on  appeal- 
Before  depositions  of  witnesses  taken  before  a  Magis- 
trate can  be  used  on  appeal,  it  should  be  shown  either 
in  the  depositions  or  elsewhere  that  the  evidence  was 
read  over  or  interpreted  to  the  respective  witnesses. 
QuBU  V.  Pasbuttt  Chubv  Chuorbbbutty 

[14W.B.»Cr.,18 


la 


Depositions     in    previous 


ease. — Previous  statements  of  witnesses  on  oath  are 
II 


JhSVlDJiiNOB— CBIMINAIj     CA8B8  — eoa- 

Hnued, 

8.  DEPOSITIONS— eo»fifiiM<2. 

Depositions  in  previous  oaae— continued, 

not  available   as   evidence  in  a   subsequent   trial. 
QuxBN  o.  K18TO  MuBDUL         .      7  W.  B.,  Cr.,  8 


14. 


The  deposition  of 


a  witness  in  a  former  case  is  not  evidence  in  a  sub- 
sequent case  in  which  he  is  examined,  except  when 
put  in  to  contradict  him.  Qubbk  9,  Nobokisto 
Ghosb       ....       8  W.  Bv  Cr.»  87 


16. 


Evidence    taken 


on  the  trial  of  one  prisoner  wrongly  admitted  as 
evidence  on  the  trial  of  another.  Qvbbn  v.  Zulfu- 
kttkKhait        •        •        •    8KI1.  Bi,  Ap.,  21 

C18W.B.,Cr.,8d 


la 


-  The  prisoners  were 


convicted,  under  section  164  of  the  Penal  Code, 
upon  evidence  taken  in  another  case  to  which 
the  prisoners  were  not  parties.  The  conviction  was 
set  aside.  Iv  thi  matibb  of  thb  pbtitiob  of 
Bbtxs       •        •        •        .    8B.I«.B«,Ap^88 

[16  W.^B.,  Or.,  6 


17. 


Absence  (f  oo- 


emeed. — The  Magistrate  took  the  depositions  by  read- 
ing over  to  the  witnesses  depositions  made  by  them 
in  another  case,  at  the  hearing  of  which  the  prisoner 
was  not  present^  and  procuring  them  to  affirm  the 
truth  of  the  .same.  Keld  that  the  depositions  were 
illegally  taken,  and,  therefore,  could  not  sustain  a 
charge.  .  QiTBBif  «.  Bajkishba  MrrrBB 

[lB.I«.B^O.Cr.,8d 

18. 


I  In  a  case  in  which 

the  accused  was  bound  down  to  keep  the  peace,  the 
Asnstant  Magistrate  admitted  as  evidence  the  deposi- 
tions of  witnesses  in  certain  cases  in  which  the  ac- 
cused was  tried  on  charges  of  being  a  member  of  an 
unlawful  assembly  and  of  rioting,  and  was  acquitted. 
Held  that  the  Assistant  Magistrate  ought  not  to 
have  admitted  this  evidence.  Qitbbn  e.  Dnra 
BuHDHOoBoY      •  t   24  W.  Bi,  Cr.,  4 


19. 


Aheence  of    ae» 


0M0(i.— Where  the  evidence  of  witnesses  taken  in  the 
absence  of  the  prisoner  at  a  former  trial  was  read  out 
to  them,  and  put  in  on  their  assenting  to  it  as  a  true 
record  of  the  facts, — Reld  that  the  proceeding  was 
irregular  and  prejudicial  to  the  prisoner;  that  such 
witnesses  should  have  been  subjected  to  a  fresh  oral 
examination;  and  that  then  the  former  depositions 
might  have  been  put  in,  not  to  add  to  their  testimony 
but  to  corroborate  it.  A  new:  trial  was  ordered. 
QuBBV  «.  BiSHOBATH  Pal  •  8  B,  Ii.  B.,  A.  Cr.,  20 

[12  W.  B.,  Or.,  8 

SID. Depositions  not  read  over 

to  aoonsed. — Oral  evidence, — Statement  of  mook- 
tear  as  to  faulty  record,^  Criminal  Procedure  Code 
{Act  X  of  1S82),  s,  850,^Smdence  Act  {I of  1872), 
9,  91, — ^A  Sessions  Judge,  after  hearing  a  general 
statement  made  by  a  mooktear  engaged  in  the  case, 
conridered  that  the  depositions  of  certain  witnesses 
taken  in  the  Magistrate'B  Court  did  not  conform  with 

3m 
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EVrOENCE— CBIHINAIi     CASBS—eon- 

tinned, 

8.  DEPOSITIONS--co«/tiN(0(i. 

DepoBitionB  not  read  over  to  aooused— 

eontimted, 

the  reqairemenU  of  section  860  of  the  Code  of  Crimi- 
nal Procedore,  and  ref  oBed  to  admit  the  dq^KMitioQs 
as  evidence,  and  also  refused  to  allow  oral  eiidenoe 
^  to  be  given  as  to  the  statements  made  by  these  wit- 
nesses. No  objection  was  taken  to  the  admission  of 
these  depositions  on  behalf  of  the  Crown  ;  the  accused 
were  eventnally  convicted  and  sentenced  to  rigorous 
imprisonment.  Seld,  on  appeal,  that  the  conviction 
and  sentence  must  be  set  aside.  Adtak  Siko  «. 
Qubbn-Empbbss  .        .     L  L.  B.,  18  Calo.,  121 


21. 


DepoBitiOBa  taken  by  Col- 


lector.—The  evidence  of  a  prisoner  taken  by  a  Col- 
lector cannot  be  used  against  him  on  his  trial  before 
a  Magistrate.    Qttbek  v,  Sooxmoy  Ohobi 

[10  W.  B^  Or.,  28 

22. Depositiona  before  Magia- 

trate.— Cr»nitfk>;  Procedure  Code,  1861,  e.  369.-'De' 
poeiWons  qfOosha  UuUee.'—The  depositions  of  Gosha 
ladies  examined  before  the  committing  Magistrate  in 
the  presence  of  the  accused  are  not  admissible  in 
evidence  on  the  trial  before  the  Sessions  Court  under 
section  869  of  the  Criminal  Ph)cedure  Code,  1861. 
AiFONYKouB   ....    4KaGUAp.,  16 


28. 


Dieerepamciee  in 


depotitione. — In  a  trial  before  a  Sessions  Court  the 
attention  of  the  jury  may  be  called  to  the  discre- 
pancies between  the  evidence  given  by  witnesses  in  such 
Court  and  that  given  before  the  committing  Magis- 
trate without  the  depositions  before  the  lugistrate 
being  put  in.    Extsbss  «.  Habait  Chukdbb  Mittbb 

[6  C.  li.  B^  8eo 
Criminal    JPro' 


cedure  Code,  1861,  e,  369, — When  a  deposition  is  re- 
ceived in  evidence  under  section  369,  Code  of  Cri- 
minal Procedure,  at  a  trial  before  a  Sessions  Judge, 
there  ought  to  be  on  the  record  distinct  proof  of  tiie 
existence  of  such  a  st^te  of  things  as  makes  the  de- 
position legal  evidence.    QvBxir  o.  BHBBKinr  Doss 

[7W.B.,Cr.,114 


25. 


Depositiona   taken   before 


Civil  Cowct.— 'Criminal  Procedure  Code,  1861,  e. 
369,— Evidence  Aet  (U  of  185S),  ».  57.— When  a 
Civil  Court,  authorising  a  criminal  prosecution  in 
cases  of  offences  against  public  'justice,  instead  of 
completing  the  investigation  itself,  and  committing 
the  parties  for  trial  before  the  Court  of  Session, 
simply  refers  the  proceedings  and  leaves  it  to  the 
Magistrate  to  commit  or  not,  as  he  thinks  proper,  the 
depositions  taken  before  the  Civil  Court  are  not  ad- 
missible in  evidence,  as  depositions  taken  before  the 
Magistrate  are  in  certain  cases  under  section  869, 
Code  of  Criminal  Procedure.  But  by  section  67, 
Act  II  of  1865,  the  improper  admission  of  such  evi- 
dence is  not  of  itself  ground  for  the  reversal  of  the 
Sessions  Judge's  sentence,  when,  independentiy  of 
that  evidence,  there  is  sufficient  evidence  to  justify 
the  dedsioQ.    Qubbn  v.  Nirjmc  Ali 

[6W.B.,Cr.,41 


EYXDENCTB— CBXHUTAL     OASES— ecw- 

tinned. 


8.  DEPOSmONS-iwiifmv^d. 


2a 


Deposltloiia  talcen  on  com- 


miBBioiL—'Svidence  Act,  s,  33, — JBvidence  of  uyit- 
nese  taken  upon  commission  when  admissible  in  cri' 
minal  trial, — Sigh  Courts^  Criminal  Procedure 
Aet  (X  of  187S),  «.  76.— The  evidence  of  a  witness 
taken  upon  commission  is  not  admissible  in  a  criminal 
trial  held  before  the  High  Court,  unless  it  can  be 
shown  that  such  evidence  was  so  taken  upon  an  order 
made  by  that  Court  under  section  76  of  Act  X  of 
1875,  or  unless  it  is  admissible  under  section  88  of 
the  Evidence  Act.    Emfbess  v.  Dabbb  Pbbshab 

[L  Ii.  R,  6  Calo^  688 

27.  ■  Depoaitiona  taken  in  ab- 

sence of  aoenaed  where  he  haa  absconded.— 
Criminal  Procedure  Code,  1882,  ».  5ij2.— Where  an 
accused  person  has  absconded*  and  it  is  intended  to 
record  evidence  against  him  in  his  absence,  it  is  re- 
quisite, under  section  612  of  the  Code  of  Criminal 
Procedure,  that  the  fact  of  the  absconding  of  the 
accused  should  be  alleged,  tried,  and  estabUshed  be- 
fore the  deposition  is  recorded.  Ghubbin  Bind  v, 
Qubbn-Empbbss  L  Ii.  B.,  10  Calo,  1097 

SS8.  — — ^—  Deposition  of  absent  wit- 
nesa.— ^c^  /  of  [1859,  s,  ili.— The  deposition  of  a 
person  other  than  a  merchant  seaman  is  not  admis- 
sible in  evidence  under  section  111  of  the  Merchant 
Seaman's  Act  (1  of  1869).  Qubbn  v,  Ba^mcoxal 
Mttibb 1  Hyde.  105 


29. 


Depoaitionof  dead  witness. 


— When  it  is  proposed  to  read  as  evidence  the  depo- 
sition of  a  witness  alleged  to  be  dead,  the  death  of 
the  witness  should  first  be  strictiy  proved,  unless  it 
is  admitted  on  the  other  side,  and  the  reading  of  the 
deposition  not  objected  to.      Qubbn   v.    Qaoalu 

[4  B.  £.  B.,  Ap.,  60 :  12  W.  R.  Cr..  80 
Written  reporta  of  depoai- 


80. 

HonB,— Criminal  Procedure  Code,  1861,  s,  369.- 
Written  reports  of  depositions  are  not  evidence,  ex- 
cept in  the  case  provided  for  by  section  869  of  the 
Code  of  Criminal  Procedure,  1861.  Qxjbes  v,  Kallt 
Chubk  Gakgoolt       •  6  W.  B^  Cr.»  92 

8L 


■■  Dooomenta  tendered  in 
civil  OBEe^^False  evidence.  Trial  for  giving, — 
Documents  which  were  tendered  in  the  dvil  suit,  if 
relied  on  in  a  prosecution  for  giving  false  evidence, 
must  be  proved  in  the  Criminal  Court  before  they 
can  be  received  as  evidmioe.  Qubbk  v,  Kabtiok 
CHirin>BB  Haldas      .  9  W.  B.»  Cr.,  68 

82.  — i—  Dooomenta  not  on  record 
before  Sessiona  Jud^. — Documents  which  were 
on  the  record  sent  up  by  the  Magistrate,  but  which 
were  not  put  in  evidence  before  tiie  Sessions  Judge, 
looked  at  because  they  told  in  favour  of  the  prisoner. 
QVBBN  «.  SOOBJAN        .  10  K  Ii.  B.,  882 


88. 


Becorda  of  former  triaL— 


Depositions  informer  case, — The  power  granted  to 
the  Civil  Courts  of  calling  for  and  inspecting  the  re- 
cords of  a  previous  trial  is  one  that  ought  to  be  excr- 
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SVIDENGB— CBIMIErAIi     CASES— con. 

3.  DSFOSITIONS--0oii^iitt«d. 
BeoordB  of  fonner  trial-^eontinued. 
cised  Mth  tlie  greatest  caution,  and  does  not  extend 
to  criminal  proceedings.     Qubbn  v,  Juudbx  Siitgh 

pa  W.  B^  Cr^  78 

S4k  — ^—  Depositioxui  taken  in  former 
Beasions  eame.—Onminal  Frooedwre  Code,  g.  512. 
—Aei  I  of  1872, 99,  83, 167. -^  Witn€99,  Threatening. 
—Duiy  of  MagietraU.-^ln  1874  five  out  of  six  per- 
sons  who  vere  named  as  having  committed  a  murder 
were  aneeted,  and  after  enquil;^  hef ore  a  Magistrate 
were  tried  hefore  the  Court  of  Session  and  convicted. 
At  the  time  of  the  enquiry  hefore  the  Magistrate,  the 
sixth  aecosed  person  absconded,  as  was  recorded  by 
the  Magistrate.    In  their  examination  before  that 
officer  the  witnesses  deposed  to  the  absconder  having 
been  one  of  the  participators  in  the  crime  charged 
against  the  prisoners  then  under  trial.    In  the  Ses- 
sions Court  the  Judge  did  not  record  that  the  sixth 
accused  person  had  absconded,  and  the  evidence  was 
recorded  against  the  prisoners  then  under  trial  only. 
In  1886  the  absconder  was  apprehended  and  tried  be- 
fore the  Court  of  Session  upon  the  charge  of  murder. 
At  that  time  most  of  the  former  witnesses  were  dead, 
and  the  Sessions  Judge,  referring  to  section  88  of 
the  Rridenoe  Act,  admitted  m  evidence  against  the 
prisoner  the  depositions  g^ven  in  1874  before  both  the 
Magistrate  and  the  Sessions  Court.    He  also  admit- 
ted the  deposition  of  a  surviving  witness  which  had 
been  given  in  1874  before  the  Sessions  Court.    This 
^toess  now  also  gave  evidence  against  the  prisoner. 
Meld  that  the  depositions  were  not  admiM^^fc  in  ^^vi- 
denoe  under  section  33  of  the  Evidence  Act,  the  pri- 
soner  not  having  been  a  party  to  the  former  proceed- 
mgs  and  not  having  then  had  an  opportunity  of 
croas-eTamining  the  witnesses.    Seld,  however,  that 
under  tiie  circumstances,  the  depositions  given   in 
1874  before  the  committing  Magistrate,  though  not 
those  given  in  the  Court  of  Session,  were  admissible 
m  evidence  under  section  612  of  the  Criminal  Proce- 
dure Code.    Per  Strai&ht,  J.,  that  under  the  spe- 
cial circumstances  the  deposition  taken  in  1874  of 
the  surviving  witness  was  admissible  under  section 
157  of  the  Evidence  Act  as  corroboration  of  her  evi- 
dence  given  at  the  trial  of  the  prisoner.    Qvxbk- 
ExFBBfls  V.  IflHEi  SnroH     .,  I.Ifc  B.,  8  AIL,  672 


4.  DYING  DECLABATIONS. 


8K. 


Proof  of  state  of  deoeased 

persoiL,— Jfods  of  recording  decU»ration.-^A  dying 
declaration  is  admissible  in  evidence  in  all  criminal 
eases,  prorided  the  conditions  attaching  to  its  admis- 
sion have  been  fulfilled,  and  is  not  confined  to  cases 
m  which  the  death  of  the  injured  party  is  the  sole 
object  of  enquiiy.  There  must  be  evidence  of  the 
state  of  the  deoeased  person  at  the  time  of  making 
tiie  declaration.  The  Magistrate  recording  a  dying 
dodaiataon  should  put  on  record  the  answer  of  the  de- 
«tt»nt  to  a  question  touching  his  knowledge  or 
behef  in  his  approaching  death.    Qubbh  v.  Ujbail 

[8  W.  W.,  212 
II 


EVIDENCE — CBIMHTAIi     CASES — con- 
tinued, 

4.  DYING  DECLARATIONS— coa^taasrf. 

Proof  of  state  of  deceased  person— c<m- 
tinued. 


86. 


Criminal  Proce- 


dure Code,  1861,  9.  371. — In  determining  whether  a 
declaration  alleged  to  have  been  made  by  a  deceased 
person  is  admissible  as  a  dying  declaration  under 
section  371,  Code  of  Criminal  Procedure,  a  Sessions 
Judge  ought  to  direct  his  attention  to  the  point 
whether  &b  declarant  believed  himself  to  be  in  dan- 
ger of  approaching  death.  The  evidence  of  persons 
who  cannot  speak  of  their  own  personal  knowledge  to 
such  declaration  should  not  be  admitted;  and  in  de- 
ciding whether  the  accused  is  guilty  dE  the  charge  of 
murdering  the  deoeased  declarant^  the  Court  should 
confine  itoelf  to  enquiring  into  the  facts  which  oc- 
curred on  the  day  of  the  murder.  Qubbn  o.  Zuhis 
[10  W,  B.,  Or.,  U 

87.  -—--------———  Procedure. — Be- 
fore a  dying  declaration  can  be  received  in  evidence 
it  must  be  distinctly  found  that  the  person  who  made 
the  declaration  knew  or  believed  at  the  time  he  made 
it  that  he  was  dying  or  was  Ukely  to  die.  Where  a 
Sessions  Judge  sees  from  the  Magistrate's  record 
that  there  is  evidence  which  could  prove  that  the 
declaration  was  a  dying  declaration,  he  should  call  for 
that  evidence.  A  Magistrate  should,  in  all  cases  in 
which  dying  declarations  are  made,  examine  the  com- 
plainant on  the  point,  and  record  the  question  as  well 
as  the  fuiswer  to  it  upon  tHe  record  of  the  exami- 
nation.   In  tki  kattib  07  Tanoo 

[15  W.  R.  Cr.,  U 

88.  ■  Statement  made  by  de- 
oeaaedL—Effidenee  Act,  e.  32,  el.  i. — Murder.^ln 
a  case  of  murder  the  statement  made  by  the  deceased 
in  the  presence  of  his  neighbours  and  of  a  head 
constable  was  admitted  as  relevant  evidence  imder  sec- 
tion 32,  clause  1,  Act  I  of  1872,  that  section  providing 
that  such  statement  is  relevant  whether  the  person 
who  made  the  statement  was  or  was  not  at  the  time 
when  it  was  made  under  expectation  of  death. 
QuEBV  o.  DsaTncBBB  Thaeoob 

[19W.B.,Cr.,44 
99.  ■  Declaration    made   before 

Magistrate  other  than  theioomxnitting  Ma- 
gistrate.— Evidence  of  making  of  declaration. — 
The  declaration  of  a  dying  person,  albeit  made  on 
solemn  affirmation  before  a  Magistrate,  who  was  not 
however,  the  committing  Magistrate,  and  signed  by 
him,  is  not  admissible  in  evidence  without  legal  proof 
that  the  deoeased  made  such  a  declaration.  Rbo.  v. 
Fata  Asaji       ....    11  Bom.»  247 

40. •  Bjring  statement-— Pr0»0»<;0 

of  accueed. — ^The  dying  statement  of  a  deceased  person 
must  be  taken  in  tifie  presence  of  the  accused ;  if  not 
so  taken,  the  writing  cannot  be  admitted  to  prove  the 
statement  made.  The  statement  may  be  proved  in  the 
ordinary  way  by  a  person  who  heard  it,  and  the  writ- 
ing may  be  used  for  the  purpose  of  refreshing  the 
witness's  memory.  Ik  thb  mattbb  of  thb  pbti- 
TiON  07  Sakibubdiv.    Empbssb  «.  Samibuddin 

[I.  li.  B*»  8  Calo.,  211 
10  C.  !«.  B.,  U 
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iinued. 

4.  DYING  DECLARATIONS— coii^'jiM<{. 

41, Statement  of  deoeased  as 

to  oauae  of  death.— ^victractf  Act, «.  A8.— Where 
the  accused  was  charged  with  calpahle  homicide  not 
amounting  to  mnrder^  the  question  was  whether  the 
deceased  had  died  ^m  tiie  effects  of  a  heating. 
jffeld  that  a  statement  hy  the  deceased  that  he  had 
heen  heaten  hy  the  accused  was  admisahle  in  en- 
denoe  under  section  82  of  the  Evidence  Act,  without 
proof  that  at  the  time  of  making  the  statement  the 
deceased  was  conscious  of  any  fatal  effect  of  such 
heating.    Expbbbb  v.  Blboeyhden 

[6  O.  li.  B.,  278 


42. 


CamM  of  death 


tigmJML  in  anawer  to  qmottion^—Admisniility  of 
mdenee  a$  to  t%^t^,— Evidence  Act  (I  of  1872\  »,  8, 
9.  8,  ewpls.  U  2,  9.  9,  and  9.  82.--'* Faot:'^ 
"  Conduct,"—**  Verbal"  etatemenU—ln  a  trial  upon 
a  charge  of  murder,  it  appeared  that  the  deceased 
shortly  before  her  death  was  questioned  hy  various 
persons  as  to  the  circumstances  in  which  the  injuries 
had  been  inflicted  on  her,  that  she  was  at  that  time 
unable  to  speak,  but  was  conscious  and  able  to  make 
signs.  Evidence  was  offered  by  the  prosecution,  and 
admitted  by  the  Sessions  Judge,  to  prove  the  ques- 
tions put  to  the  deceased,  and  the  signs  made  ^  her 
in  answer  to  such  questions.  Seld  by  the  Full  Bendi 
(Mahmood,  J,i  dissenting)  that  the  questions  and 
the  signs  taken  together  might  properly  be  regardisd 
as  "verbal  statements"  made  by  a  person  as  to  the 
cause  of  her  death  within  the  meaning  of  section  82 
of  the  Evidence  Act,  and  were  tl^erefore  admissible 
in  evidence  under  that  section.  Per  St&aioht,  J^ 
that  statements  by  the  witnesses  as  to  their  impres- 
sions of  what  the  signs  meant  were  inadmissible,  and 
should  be  eliminated;  but  that  assuming  that  the 
questions  put  to  the  deceased  were  responded  to  by 
her  in  such  a  manner  as  to  leave  no  doubt  in  the  mind 
of  the  Court  as  to  her  meaning,  it  was  not  straining 
the  construction  to  hold  that  the  drcumstanoes  were 
covered  hy  section  82.  Per  Mahmood,  J,,  that  the 
expression  "verbal  statements"  in  section  82  should 
be  confined  to  statements  made  by  means  of  a  word 
or  words,  and  that  the  signs  made  by  the  deceased, 
not  being  verbal  statements  in  this  sense,  were  not 
admissible  in  evidence  under  that  section.  Per 
Fbthbsait,  C.  J.,  that  the  signs  could  not  be  proved 
as  "  conduct"  within  the  meaning  of  section  8  of  the 
Evidence  Act^  inasmuch  as,  taken  alone,  and  without 
reference  to  the  questions  leading  to  them,  there  was 
nothing  to  connect  them  with  the  cause  of  death, 
and  so  to  make  them  relevant;  while  the  questions 
could  not  be  proved  either  under  Sxplanaiion  2 
of  section  8  or  under  section  9,  inasmuch  as  the  con- 
dition precedent  to  their  admissibility  undei:  dther 
of  these  provisions  was  the  relevancy  of  the  conduct 
which  they  were  alleged  to  effect,  or  of  the  facts 
which  thoy  were  intended  to  explain.  The  "conduct" 
made  relevant  by  section  8  is  conduct  which  is 
direcUy  and  immediately  influenced  by  a  fact  in  issue 
or  relevant  fact,  and  it  does  not  include  actions  re- 
sulting from  some  intennediate  cause,  such  as  ques- 
tions or  suggestions  by  other  persons.    Per  Mah- 


EVIDKMGB— OBIHINAIt    CASS8— co«^ 


4.  DYING  DECLARATIONS— ooaeiiMMJ. 

Statement  of  deoeased  as  to  cause  of 
death— eoiiMiMMcI. 

HOOD,  J*.,  that  the  word  "  conduct "  as  used  in  section 
8  does  not  mean  only  such  conduct  as  is  directly  and 
immediately  influenced  by  a  fact  in  issue  or  re- 
levant'fact;  that  the  signs  made  by  the  deceased 
were  the  ocmduet  of  "a  person  an  offence  against 
whom  was  the  subject  of  any  proceeding"  and  were 
relevant  as  such  under  section  8,  and  that  the  ques- 
tions put  to  her  were  admissible  in  evidence  either 
under  Explanation  2  of  the  same  section,  or  under 
section  9,  by  way  of  an  explanation  of  the  meaning 
of  the  ngns.    Qumr-EiCFBBSS  o.  Abdvlla 

[I.  li.  B.,  7  All,  886 


4a 


statement   of   deoeaaed.- 


Eiope. — ^The  dying  declaration  of  a  deceased  person  is 
admissible  in  evidence  on  a  charge  of  rape.  Qitbeh  v. 
BiasosvvjirN  Mookbbjsx     .    6  W.  B.,  Cr.,  75 


44. 


Se99xon9   Court, 


Record  of — ^The  dying  declaration  of  a  deceased  per- 
son is  admissible,  sod  should  form  part  of  the  sessions 
record.    Qitbbk  «.  Soyumbbb  Sivgh 

[9  W.  B.,CrV2 

IV  THB  MATTBB  07  THB  PBTITION   OT    ChIKTA- 

xuiiBB  Nyb   .  •    U  W.  B.,  Cr.,  2 


6.  EXAMINATION  AND  STAT^ENTS  OF 
ACCUSED. 


4& 


Statements    made   by  ao- 


oased  person. — Statements  of  accused  persons 
can  only  be  used  in  evidence  as  against  the  parties 
Tintlring'  them,  and  cannot  be  used  as  corroborative 
evidence  against  others.    Qubbk  v.  Huroobind 

[2N.W.,888 

QUBBN  V.  BnsBiBUDDi  .    8  W.  B.,  Cr.,  36 


46. 


Statements  of  prisoners.- 


J)epo9itUm9  before  MagiHraie. — Bare  statements  of 
prisoners  are  not  admissible  in  evidence ;  nor  are  de- 
positions taken  before  the  Magistrate  unless  to  con- 
tradict the  evidence  of  the  same  witnesses  as  given 
before  the  Sessions  Court.    Qubbn  o.  Bhbeoo  Sibgh 

[7W.B.,Cr.,108 

Confldssion     of     prisoner 


47. 
made  to  Magistrate  or  to  private  person.-— 

A  confession  made  to  a  Joint  Magistrate  of  a  dis- 
trict in  charge  of  the  sudder  tab£vision  is  receiv- 
able in  evidence,  although  the  Joint  Magistrate  may 
not  have  been  specially  empowered,  under  Act  VIII 
of  1869,  to  receive  the  conf  es9ions  of  prisoners.  A 
confession  made  to  a  private  individual  may  be  evi- 
dence against  the  prisoner  if  proved  by  the  person 
before  whom  the  confession  was  made.  QinOK  «. 
QOPSBKATH  KOLLV  .     18  W.  B.,  Ct.,  69 

48. 


— »  Admission  by  husband  of 
having  kicked  his  wife.— Cannii^  death,— An 
admission  by  a  husband  in  the  presence  of  several 
witnesses  that  he  had  kicked  his  wife,  and  that  she 
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&  EXAJONATION  AND  STATEMENTS  OF 
ACCUSED— contimed. 

AdmiMion  by  huaband  of  having  kicked 
his  wifiB — eontimued. 

died  after  leceiving  the  kick,  waa  held  to  be  direct 
eridenoe  agunet  him.    Quebv  v.  Btsagoo  Noshto 

[8  W.B^Cr^29 


40. 


Statement  under  promiae 

of  iMUrdon. — ^A  statement  made  under  promise  of 
pardon  is  no  e'vidence  against  a  prisoner.  Qubsk  r. 
Rabhjjiath  DosADH  .    8  W.  R^  Ct^  68 


6a 


statement    made   by   pri- 


soner after  acceptance  of  j^rdon^—Subie- 
gmtmt  reiraetaiion  of  Haiement, — ^A  person  accused 
of  an  Qiffenoe  was  offered  a  pardon  the  conditions  of 
which  he  accepted.  On  being  examined  he  stated  in 
detail  t^  cizenmstances  of  the  offence,  and  named 
the  prisoner  as  an  accomplice.  He  afterwards  re- 
tracted his  statement.  Held  that  the  statement 
ooold  not  he  nsed  as  evidence  against  the  prisoner. 
QuzEV  V.  Habdxwa     .  .    6  If.  W^  217 


6L 


JBxamimaiion  of 


aeenged  person, — WUneee, — Criminal  Proeednre 
Code,  9,  &7. — It  is  not  competent  to  a  Magistrate  to 
conmi  an  accnsed  person  into  a  witness,  except 
when  a  pardon  has  been  lawfully  granted  under  sec- 
tion 347  of  the  Code  of  Criminal  Procedure.  Evi- 
denoe  given  by  such  a  person  who  had  received  a 
pardon  in  the  case  of  an  offence  not  exclusively 
triable  by  the  Court  of  Session,  held  not  relevant 
that  person  not  having  been  acquitted  or  discharged 
or  convicted.    QussH  v.  Haihcanta 

[L  Ii.  B.,  1  Bom^  610 


68. 


Statement   of     penon    to 


-vrhom  pardon  has  been  wrongly  tendered.— 
Criminal  Procedure  Code,  1872,  s.  ^47.— Where  a 
pardon  was  tendered  by  the  Magistrate  to  a  person 
supposed  to  have  been  concerned  with  other  persons 
in  offences  none  of  which  were  exclusively  triable  by 
the  Court  of  Session,  and  such  person  was  examined 
as  a  witness  in  the  case, — ^JJs^cI  that  the  tender  of  par- 
don to  such  person  not  being  warranted  by  section 
847  of  Act  X  of  1872,  he  could  not  le^Uv  be  exa> 
mined  on  oath,  and  Ids  evidence  was  madmissible. 
BMFBB88SL  ABHaAsAxi    .    I.  Ik  R,  2  AIL,  280 

68L Statement  of  prisoner  after 

tender  of  -pardorL—Emdenee  Act  (I  of  1872), 
9.  80. — ^A  depositionlg^ven  by  a  person  is  not  admis- 
sible in  evidence  against  him  in  a  subsequent  proceed- 
ing without  its  l&ing  first  proved  that  he  was  the 
person  who  was  examined  and  gave  the  deposition. 
A  pardon  was  tendered  to  an  accused,  and  his  evi- 
dence was  recorded  by  the'Magistrate.  Subsequently 
the  pardon  was  revolced,  and  he  was  put  on  lus  trial 
before  the  Sessions  Judge  abng  witb  the  other  ac- 
cused. At  the  trial  the  deposition  given  by  him  be- 
fore the  Magistrate  was  put  in  and  used  in  evidence 
against  him  without  any  proof  being  given  that  he 
was  the  person  who  was  examined  as  a  witness  be- 
fore the  Magistrate.    Held  that  the  deposition  ivas 


JfiVIDJUJNCE— OBXMINAL    CA8E8-^». 

tinned, 

6.  EXAMINATION  AND  STATEMENTS  OF 
ACCUSED— eontinued. 

Statement  of  prisoner   after    tender  of 
pardon— eoii<iiif*s<2. 

inadmissible  without  proof  being  given  as  to  the 
identity  of  the  accused  with  the  person  who  was  exa- 
mined as  a  witness  before  the  Magistrate.    QVBBV* 

EmPBBBB  «.  DUBOA  SONAB 

[1  Lu  B^  U  Calc,  680 


64. 


Criminal  Prooe» 


dnre  Code,  1861,  m.  205, 211,  and  366,— Where  a  per- 
son to  whom  a  tender  of  conditional  pardon  has  been 
extended  is  considered  by  the  Sessions  Judge  not 
to  have  conformed  to  the  conditions  under  which 
pardon  wAs  tendered,  the  Sessions  Judge,  in  exercis- 
ing the  power  given  him  by  section  211  of  the  Code 
of  Criminal  Procedure,  ought  not  to  try  him  along 
with  the  prisoners  in  whose  case  he  has  already  given 
testamony.    Qubbv  «.  Fbtuxbbs  Dhoobbs 

|14W.B«.Cr.,10 

Statements  of  accused  iUe- 


66. 

gaily  pardoned. — In  cases  not  of  the  kind  con- 
templated in  section  887  of  the  Criminal  Procedure 
Code  (X  of  1882),  it  is  not  competent  to  a  Magistrate 
holding  a  preliminary  enquiry  to  tender  a  pudon  to 
the  accused,  or  to  examine  him  as  a  witness.  State- 
ments made  by  the  accused  in  the  course  of  such 
examination*  are  irrelevant.  Qubbf-Empsbss  v» 
DalaJita   .  .    LI«.B^10Bom^l90 

6a 


ISvidence  of  oo^consed 
charged,  but  not  arrested. — Admissibility  of 
eridence, — A  charge  of  theft  having  been  laid  against 
A.  and  JB.,  process  was  issued  agunst  A,  only,  and 
upon  his  being  put  upon  his  trial,  JB.,  who  had  not 
been  arrested,  was  produced  as  a  witness  for  the  de- 
fence. Held  that  his  evidence  was  admissible.  Queen 
V.  Ashruff  Sheikh,  6  W,  E,,  Cr,,  91 ;  and  Jleff.  v. 
Hanmanta,  I,  L,  JB.,  1  Bom,,  610,  distinguished. 
MoHBSH  Chxtvdbb  Kafali  v.  Mohbsh  Chukdbs 
Da88  .    10  C.  Ii.  B^  668 

Examination    of    accused 


67. 

person. — Mode  of  recording  evidence, — ^The  exa- 
mination of  an  accused  person  should  be  taken  down 
in  the  knguaffe  in  which  it  is  delivered  and  as  far  as 
possible  in  ^e  words  used  by  him.  <)ubbn  v. 
MooNSAi  Bibbb  .    24  W.  B.,  Ct^  64 


68. 


Statement  of  accused  before 


Magistrate. — Mode  of  recording  evidence, — Cri- 
minal  Procedure  Code,  1872,  s.  dO^The  deposition 
of  the  prisoner  g^ven  in  Hindustani,  but  taken  in 
English  by  tiie  Magistrate,  and  the  memorandum  at 
the  foot  of  the  deposition  that  it  was  read  to  the  wit* 
ness  and  was  by  him  acknowledged  to  be  correct^ 
though  held  not  to  be  quite  satisfactory  (as  the  per- 
son who  took  down  in  English  what  the  prisoner  had 
said  in  Hindustani  was  not  examined  as  a  witness 
and  tiie  prisoner  had  no  opportunity  of  cross-examin- 
ing him),  was  admitted  as  a  proper  deposition  within 
the  prpvisions  of  the  Criminal  Procedure  Code,  and 
the  memorandum  was  taken  under  section  80,  Code 
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EVEDiSNCE— CBIMINAIi     CASES— coii- 
iinued. 

6.  EXAMINATION  AND  STATEMENTS  OF 
ACCUSED— eo}i^iiHM(i. 

Statement  of  aooneed  before  Magistrate 
— eoiUimted. 
of  Criminal  Prooedure,  as  evidence  of  the  facts  stated 
in  it»  and  as  affording  some  evidence  that  the  transla- 
tion WB8  oorrect.    Qubbn  v.  Gk>NOWBi 

[22  W.  IL,  Cr^  2 


60. 


Omission  to  make 


memorandum  of  evidence  hy  Civil  Court  in  ocue  of 
perjury, — The  failure  of  the  Civil  Court  in  a  case  of 
perjury  to  make  a  memorandum  of  the  evidence  of 
the  accused  when  examined  hef  ore  it,  does  not  vitiate 
the  depositions,  if  the  evidence  itself  was  duly  re- 
corded in  the  language  in  which  it  was  delivered  in 
such  Court.  Ik  thb  iutteb  ov  Bbhabt  Lall  Bobb 
[9  W.  B^  Or,  69 


60. 


— ^— — ^— -  Evidence  Act, 
9.  91.— Criminal  Procedure  Code,  1872,  s,  339.— 
Prosecution  for  false  evidence. — In  a  case  of  giving 
false  evidence,  we  English  record  written  l^  the 
Magistrate  was  put  in  to  prove  what  the  accused  had 
stated  h^ore  him.  The  document  was  not  interpreted 
to  the  accused  in  the  language  in  which  it  was  given, 
or  which  he  understood;  nor  was  it  read  over  in  ac- 
cordance with  the  requirements  of  section  839,  Code  of 
Criminal  Procedure,  in  the  presence  of  the  person 
then  accused,  ffeld  that  the  English  record  of  the 
Magistrate  was  not  legal  evidence  under  the  Evi-' 
dence  Act,  I  of  1872,  section  91,  of  what  the  prisoner 
said  hef  ore  the  Magistrate.  Charges  of  perjury  ought 
to  he  hased  strictly  upon  the  exact  words  which  arfe 
used  hy  the  person  who  is  charged ;  and  no  evidence 
which  does  not  profess  to  give  those  exact  wordft  can 
alone  be  a  safe  foundation  for  a  conviction.  Qubbn 
V.  MuiravL  Dabs        .        .    28  W.  B^  Cr.,  28 

6L  .— — »  Statement  of  aocuBedfinfor* 
malityln. — Evidence  Act,  s.  91. — False  evidence  in 
judicial  proceedings. — Deposition  of  the  accused 
iohen  admissible  as  evidence. — Civil  Procedure 
Code  (Act  Xofl87r),  ss.  178, 182, 183,  and  647.— 
Eailure  to  comply  with  the  provisions  of  sections  182 
and  183  of  Act  X  of  1877  (Civil  Procedure  Code)  in 
a  judicial  proceeding,  is  an  informality  which  renders 
the  deposition  of  an  accused  inadmissible  in  evidence 
on  a  charge  of  giving  false  evidence  based  on  such 
deposition ;  and  under  section  91  of  Act  I  of  1872 
(Evidence  Act),  no  other  evidence  of  such  deposition 
is  admissible.  In  thb  mattbb  ov  thb  pbtition  ob 
Matadbb  GossjLin.  Empbbss  v.  Matabbb  Gossahi 
[I.  Ii.B^6  Calo.,762:  8  C.  Ii,  B.,  292 


62. 


Examination  of  aocnsed.- 


Oriminal  Procedure  Code,  1861,  ss.  205, 366.— Attest* 
aiion  of  Magistrate. — Before  the  examination  of  a 
prisoner  in  the  presence  of  the  committing  officer  can 
be  used  as  evidence  against  him  under  section  866, 
Criminal  Procedure  Code,  the  provisions  of  section 
206  of  that  Code  must  have  been  complied  with,  and 
the  committing  officer's  attestation  affixed. in  full  to 
the  examination.     Qubbn  v.  Chttffvt  Khybwab 

[15  W.  B.,  Or..  88 


EViPENCE-*OBIM£E!rAIi     GASES— con- 
timied. 

6.  EXAMINATION  AND  STATEMENTS  OP 
ACCUSED— coa^iwaI. 

Examination  of  accused— co«^'iNM(i. 


68. 


Record  of  state- 


ments.-^Whso.  the  examination  of  the  prisoner  by  the 
Magistrate  has  not  been  recorded  in  full  so  as  to  in- 
clude the  questions  as  required  by  section  205  of  the 
Code  of  CMminal  Procedure,  it  cannot  be  g^ven  in 
evidence  at  the  trial  before  the  Court  of  Session,  under 
section  366,  without  further  proof.  Bbq.  v.  Ealla 
LAKHicAai  .  2  Bom.,  419: 2nd  Ed,  395 

BBa.  V.  Pbtadi  bin  Basappa 

[2  Bom.,  421 : 2nd  Ed.,  897 

BBa.  o.  ViTHOJi 

[2  Bom«  422 : 2nd  Ed.,  398 

Bb0.  v.  GAinr  Bapu 

[2  Bool,  422: 2nd  Ed.,  898 


But  MS  Ekpbbss  o.  Sagajcbus 


[12C.I..B.,120 


64. 


Criminal  Proce* 


dure  Code,  1861,  s.206. — ^Where  a  statement  made  by 
a  prisoner  before  a  Magistrate,  though  signed  by  the 
Magistrate,  does  not  contain  the  certificate  directed  by 
section  206  of  the  Code  of  Criminal  Procedure,  it  does 
not  of  itself  constitute  primd  facie  evidence  of  the 
examination  within  the  meaning  of  section  366  of  that 
Code;  and  if  other  proof  is  not  given  to  show  that 
the  statement  was  made  by  the  prisoner  before  the 
Magistrate,  the  statement  is  not  admissible  as  evidence 
at  the  sessions.     Qubbk  v,  Pbtambus  Dhoobbb 

[14  W.  B.,  Or.,  10 


66. 


Criminal  Proce- 


dure Code  {Act  XXV  of  1861),  s.  205.— A  Deputy 
Magistrate  committed  oertun  prisoners  for  trial  on  a 
chs^ge  of  dacoity.  Some  of  tiie  prisoners  had  con- 
fessed before  the  Deputy  Magistrate,  but  he  failed  to 
record  the  examination  of  the  prisoners,  or  to  attest 
it,  as  required  by  section  206  of  the  Code  of  Criminal 
Procedure.  The  Sessions  Judge,  therefore,  refused  to 
admit  the  examination  of  the  prisoners  by  the  Deputy 
Magistrate  in  evidence,  and  also  refused  to  postpone 
the  trial  for  the  purpose  of  summoning  the  Deputy 
Magistrate,  and  taking  his  evidence  in  the  matter. 
Meld  that  the  examination  of  the  prisoners  was  inad- 
missible in^evidenoe.    Qubbn  v.  Badhu  Jaita 

[8  B.  Ii.  B.,  A.  Cr.,  69 :  12  W.  B.,  Cr.,  44 

66,  — ^— ^— —  Statement  of  pri* 
soner  on  examination  before  Moffistrate. — Criminal 
Procedure  Code,  1861,  s.  205.— Signature  of  Magis- 
trate.— ^To  make  the  examination  of  an  accused  per- 
son before  a  Magistrate  legal  evidence  in  a  Sessions 
Court,  something  more  than  the  mere  signature  of 
the  Magistrate  thereto  is  necessary.  The  certificate 
under  tiie  Magistrate's  hand  (i.6.,  not  necessarily  in 
his  writing  but  with  his  signature,  Q;ueen  v.  Regga 
Sossein,  8  W.  B^  Or,,  55),  required  by  section  206 
of  the  Criminal  Procedure  Code,  must  be  attached. 
QuBBK  0.  Bhbbbbbkbb  .  .   4  N.  W.,  16 

See  QiTBBB  V.  Nibvni  .    7  W.  B.,  Cr.,  49 

and  QuBBB  v.  Bhixabbb     .   16  W.  B.,  Cr.,  68 
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6.  EXAMINATIOir  AND  STATEMENTS  OP 
ACCnJSED— eoa^tiMMtf. 

Examination  of  »oouaed—«nUimied, 

OT. AttesiaHon    of 

Moffittrate, — The  attestation  of  the  Mag^trate  is 
primdfaeis  proof  of  such  examinatioii>  and  it  is  to 
be  presumed  the  proceedings  were  reg^nlar.  Qubbh 
V.  JjLQJL  FoLY     .  U  w.  B^  Cr^  80 

S.  C.  QvBSir  V.  JooB  Polt 

[7B.Ii.B^67,noto 

Bsa.  p.  TiMoa  .  2  Bom^  181: 2nd  E(L»  126 

ea  AiiMtaUon    of 

MagUtrate, — The  attestation  of  a  Magistrate  stating 
why  he  conld  not  proceed  with  the  further  examination 
of  a  witness  is  primd  facie  proof  of  the  fad,  and  may 
be  laid' before  a  jury.    Qubbv  v.  Basookoollah 

[12  W.  B^  Or.,  61 

69. Evidence  in 

Seetiane  Court — If  the  examination  of  an  accused 
person  taken  before  the  Magistrate  is  afterwards 
read  in  evidence  at  the  trisl  before  the  Sessions 
Court,  the  wlwle  of  it  shoidd  be  read  out  Aitokt- 
vous 6  Mad«  Am  4 


70. 


-^-^— — — ^■^—  Statemeni  of  pri- 
soner before  Magieiraie. — Atteetation  of  Magie^ 
trate, — It  is  not  necessary  for  a  Sessions  Judge  to 
read  out  to  prisoners  confessions  made  by  them  before 
a  Magistrate,  and  ask  them  if  they  have  any  objec- 
tion to  the  reception  of  these  confessions.  The  exa- 
mination of  prisoners  before  a  Magistrate  is  to  be 
received  in  evidence,  and  the  attestation  of  the  Magis- 
trate is  primd  facie  proof  of  the  circumstances. 
QvBBV  V.  M188BB  Shbixh         .  14  W.  B.9  Cr.,  9 


6.  GOVERNMENT  GAZETTE. 


7L 


Oasette   of  ln.6\A.-^CalcnHa 


GateUe,--Act  II  of  1865,  w.  6  and  8.— Official  let- 
tere.—The  Gazette  of  India,  or  Calcutta  Gazette, 
containing  official  letters  on  the  subject  of  hostilities 
between  tiie  British  Crown  and  Mahomedan  fanatics 
on  the  frontier,  was  rightly  admitted  in  evidence  un- 
der sections  6  and  8  of  Act  II  of  1855,  as  iiroof  of  the 
commencement,  continuation,  and  determination  of 
hostilities.  Similarly,  under  section  6,  a  printed  letter 
from  the  Secretary  to  the  Government  of  the  Punjab 
to  the  Secretary  to  the  Government  of  India,  was  pro- 
perly resorted  to  by  the  Court  for  its  aid  as  a  docu- 
ment of  reference.  It  was  not  necessary  that  these 
documents  should  be  interpreted  to  the  prisoner.  It 
wsis  sufficient  that  the  purposes  for  which  they  were 
put  in  were  explained.    Qitbbk  v.  Amibuddik 

[7B.I..B.,68:16W.B^Cr^26 


7.  HANDWRITING. 


72.- 


Handwriting,  Knowledge  ot 

— ^The  knowledge  by  the  Sessions  Judge  of  the  hand- 
writing of  the  Judioal  Officer  before  whom  the  state- 
ment was  made  is  no  evidence  of  the  statement  hav- 
ing been  made  before  that  officer.  QnnBir  o.  Fatik 
Biswas  .    1  B.  Ii.  B^  A.  Cr.,  18 


EVIDENCE— OBmiNAIi    GASES » con- 
tinuedm 

7.  HANDWEITING--co»««iitfi. 

Handwriting.  Knowledge  ot^^eontinuid, 

S.  C.  QUBBir  V.  FUTTBALI  BiSWAS 

[10  W.  B,  Cr,  87 


78. 


ECandwriting,  Proof    ofl- 


Statement  hp  third  partu,— Memorandum, — N,  was 
charged  with  having  made  a  false  statement  before  a 
Sub-Begistrar  in  identifying  K,,  a  person  who  had  ex- 
ecuted a  mortgage-deed  m&vour  of  M,,  and  who  was 
a  ndghbour  of  his  {N*a)  as  being  the  person  to  whom 
R.  had  agreed  to  aiivance  the  money,  the  considera- 
tion of  the  mortgage.  The  false  statement  consisted 
in  his  btating  to  the  Sub-Begistrar  that  he  "  knew  K, 
as  his  neighbour."  During  the  hearing  of  the  case 
it  was  sought  to  prove  a  statement  made  by  i{.  to  a 
third  party  (J2.  having  died  previous  to  the  institu- 
tion of  the  case)  to  the  effect  that  N,  had  told  him 
certain  facts.  A  memorandum,  alleged  to  be  in  the 
handwriting  of  N.,  was  also  tendered  and  received  in 
evidence  without  any  further  proof  as  to  its  being  in 
N*8  handwriting  than  that  it  bore  a  similarity  to 
another  piece  of  paper  proved  to  bear  his  handwrit- 
ing. Held  that  the  statement  made  by  i^.  to  the 
third  party  was  inadmissible  and  irrelevant,  and  that 
the  memorandum  was  wrongly  received  in  evidence. 
NoBiH  Ebishna  Mookxbjbb  v.  Babsick  Lall 
Laha         .  .    I.  Ii.  B.,  10  Calo,  1047 

8.  HEABSAY  EVIDENCE. 

74, Hearsay  evidence,  Inadmls- 

Bibility  ofl — The  admission  of  hearsay  evidence 
prohibited.    QuBBir  o.  Rally  Chitbn  GAiraooLY 

[7  W.  R,  at^  2 

QUBBK  V,  FiTAlCBUB  SiBDAB    .  7  W.  B^  Cr^  25 


9.  HUSBAND  AND  WIFE. 


75. 


AdmiBBibiUty  of  wife's  evi- 


dence for  or  against  husband  or  person 
charged  jointly  with  him.— Upon  a  criminal  trial 
in  the  mofussil,  lie  evidence  of  a  wife  was  held  to  be 
admissible  for  or  against  her  hnsband  or  persons 
charged  jointly  with  him.    Nobhan,  J,,  dissented. 

QUBBN  «.  EHYBOOLLA 

[B.  Ii.  B^  Sup.  VoL,  Ap^  U 
6  W.  &»  Cr^  21 

BBa.  o.  Kasib  valad  Balu    .  7  Bom.»  Or.,  50 


10.  ILLEGAL  GRATIFICATION. 


76. 


Illegal    gratification.— ^«i- 


dence  of  person  bribing,-^Tho  evidence  of  the  person 
who  bribes  is  admissible  against  the  person  bribed. 
QUBBN  V,  Abhoy  Chubk  Chuoksbbutty 

[dW.B.,19 

•  deceiving  illegal 


77. 

gratification,— Penal  Code  {Act  XLVof  1860),  ae. 
161, 165, — Evidence  of  euhaequent  hut  unconnected 
receipt,  showing  footing  on  which  parties  stood, — 
Evidence  Act  {I  of  1872),  es,  6-13  and  i4.— The  ae- 
cnsed  was  chaiged  with  having  received  illegal  grati- 
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VTUyJENCE — CBIMI1!I!AIj    OASES — eon^ 

Hnmed. 

10.  ILLEGAL  GRATIFICATION— eonh'jMiai. 

Illegal  gratifioation— coii<t»iM({. 
flcation  from  C,  ^  Co.  on  three  specific  oocasions  in 
1876.  In  1876, 1877,  and  1878^  C.  4*  Co.  were  do- 
ing bunness  as  oommissariat  contractors,  and  the  ac- 
cused was  the  manager  of  the  Commissariat  Office. 
MM  that  evidence  of  similar  but  unconnected  in- 
stances of  receiving  illegal  gratifications  from  C.  f 
Co.  in  1877  and  1878  was  not  admissible  agiunst  him 
nnder  sections  5  to  18  of  the  Evidence  Act.  Held  per 
Gabth,  C.  J>  (Maclean,  J.,  ooncorring),  the  evi- 
dence was  not  admissible  under  section  14b  Per 
Gabth,  C,  J. — Section  14  applies  to  cases  where  a 
particular  act  is  more  or  less  criminal  or  culpable  ac- 
cording to  the  state  of  mind  or  feeling  of  the  person 
who  dMS  it ;  not  to  cases  where  the  question  of  guilt  or 
innocence  depends  upon  actual  fact^  and  not  upon  the 
■tate  of  a  man's  mind  or  feeling.  Per  ICiTTiB,  J. — 
If  the  receipt  of  the  illegal  gratifications  mentioned 
in  the  charge  be  considered  proved  by  other  evidence, 
and  if  it  were  neoessafy  to  ascertain  whether  the  ac- 
cused received  them  as  a  motive  for  showing  favour  in 
the  exercise  of  his  official  functions,  the  alleged  trans- 
actions of  1877  and  1878  would  be  relevant  under 
section  14^  but  tiiey  would  not  be  relevant  to  establish 
the  fact  of  payments  in  1876.  Empbbss  «.  Vtafooby 
MooDBLiAB      .        .        .  I.  Ii.  B.,  6  CalOp,  666 

[8C.Ii.B^197 

11.  JUDGMENT  IN  CIVIL  SUIT. 
78. Judgment  in  dvil  suit  oat 


of  which  orixninal  proseoation  arisea.— In 
a  suit  by  A.  against  the  obligors  of  a  bond,  the  Court 
held,  for  the  reasons  stated  in  its  judgment,  that  the 
signatures  of  the  obligors  were  not  genuine,  and  di- 
rected the  prosecution  of  A.  on  a  charge  of  forgery. 
On  the  trial  of  A.  before  a  jury,  this  judgment  of 
the  Civil  Court  was  put  in  evidence  on  behidf  of  the 
prosecution^  and  its  contents  commented  on  by  the 
Sessions  Judge  in  his  charge  to  the  jury.  Seld 
that  this  judgment  had  been  iUegally  admittedi  Go- 
euN  Chukdbb  Ghosb  «.  Eicpbbbs 

[I.  Ii.  B^  6  Calo.,  247 :  7  O.  Ii.  B.,  74 


12.  LETTERS. 
Iietters  impUoatingprison- 


79. 

er  found  in  his  house.— Letters,  &c.,  found  in 
a  man's  house  after  his  arrest  are  admissible  in  evi- 
dence, if  their  previous  existence  has  been  proved. 
QuBBK  V.  AiOB  KHAir  .    9  B.  Ik  B.,  88 

[17  W.  B.,  Or.,  16 


80. 


18.  MEDICAL  EVIDENCE. 

Examination   of  medical 


witne88«^(Xmtiia2  Procedure  Code,  1879,  e.  828, 
— Per  FiBLB,  J. — Under  the  provisions  of  section 
828  of  the  Code  of  Criminal  Procedure,  the  examina- 
tion of  a  medical  witness  taken  and  duly  attested 
may  be  given  in  evidence  in  any  criminal  trial;  but 
in  order  that  such  evidence  may  be  admissible  against 
any  individual  accused  person,  the  examination  must 
have  been  taken  in  the  presence  of  the  accused  per- 


EVIDJ&MCE  — CBIMXETAI*     CASES  — 00*- 

iinMed, 

18.  MEDICAL  EVIDENCE— «oii<tiMM<2. 

Examination    of  medieal    witness— eos- 
iimted. 
son.    Ih  thb  hattsb  ov  thb  PETinoir  ov  Jhubboo 
Mahtov.    Expbbss  V.  Jhubboo  Mahtov 

[I.I..B.,8Cale.,7a9:12  CUB^SSS 


8L  ■  '  Bxperfe    opt- 

lUon. — Report  of  poei^mortem  examinaixon. — ^The 
evidence  <^  a  medical  man  who  has  seen  and  baa 
made  a  post-mortem  examination  of  the  corpse  of 
the  person  touching  whose  death  the  enquiry  is,  is 
admissible,  firstly,  to  prove  the  nature  of  injuries 
which  he  observed;  an^  secondly,  as  evidence  of  the 
opinion  of  an  expOTt  as  to  the  manner  in  which  those 
injuries  were  inflicted,  and  as  to  the  cause  of  death. 
A  medical  man  who  has  not  seen  the  corpse  b  only 
in  a  position  to  g^ve  evidence  of  his  opiniod  as  an 
expert.  A  medical  man  in  giving  evidence  may 
refresh  his  memory  by  referring  to  a  report  which  he 
has  made  of  his  post-mortem  examination,  but  the 
report  itself  eannot  be  treated  as  evidence,  and  no 
facts  can  be  taken  therefrom.  Bajhuvi  Sik&h  «. 
Emfbbbb 

[L  I1.B.,  9  Calc  465:  U  C.  Ii.  B.,  699 

-  Beport  of  subordinate  medi- 


82.  

eal  officer. — Concurrence  of  tuperior  officer. — 
The  substance  of  a  report  from  a  subordinate  medical 
officer,  with  an  expression  of  concurrence  by  his  supe- 
rior, cannot  be  read  in  evidence  under  section  868  of 
the  Code  of  Criminal  Procedure.    In  thb  jcattbb 

ov  THB  PBTITION  OV  ChIKTAKOKBB  NtB 

|llW.B.,Cr.,S 


88. 


Iietter  from  medical  offi- 


oer. — Letter  expreteing  opinion.— A  letter  of  a 
medical  officer  expressing  an  opinion  is  not  evidence 
under  sections  368  and  870  of  the  Code  of  Criminal 
Procedure.    QuBXir «.  Eaxikbb  Dobsbb 

[12W.B.,Cr.»86 


14J^ATiyE   SEALS. 


84.- 


Comparison  of  native  seals. 

•Sffidenoe  Act,  1865,  a.  48.— Section  48,  Act  II  of 
1855,  is  applicable  to  criminal  trials.  The  test  of 
comparison  of  native  seals  is  at  best  but  a  fallible 
one,  and  must  always  be  received  with  extreme 
caution.    Qubbk  v.  Akakoollah  Mollah 

[6  W.  B.,  Or.,  6 


15.  NOTES  OP  ENQUIBY. 


86. 


TSfotes  on  enquiry  by  regis- 


tering officer. — ^The  notes  of  an  enquiry  held 
before  a  registering  officer  are  not  admissible  as  evi- 
dence of  what  the  prisoner  said  on  that  occasion. 
QUBBN  V.  PuBirAKUin)  Basiok  •    llW.B.tCr.,lS 

16.  POLICE  EVIDENCE,  DIARIES,  PAPERS, 
AND  REPORTS. 


8a 


Svidenoe  of  police  officer. 


--^Act  II  <f  1855,  a.  Si.— The    practice    of   not 
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XVIDBNCE— CBIMINAI«     CASES  — eo«- 

iiwued, 

16.  POLICE  EVIDENCE,   DIARIES,   PAPERS, 
AND  REPORTS— tfoii^'mM<l. 

Bvidenoe  of  polioe  oftLoeT—ooniinmed, 

ezmminiiig  »  polioe  officer  who  investigates  a  case 
condemned.  The  statements  made  to  hun  might  he 
proved  hy  him  in  the  witness-hox,  and  would  he  ad- 
missihle  to  oorrohoiate  the  evidence  of  other  wit- 
nesses on  the  same  point  g^ven  in  Court  before  the 
Magistrate  and  Sessions  Judge  under  section  81, 
Act  II  of  1865.r    QuxBV  v.  AmcBD  Allt 

[UW.B.,Or^S5 


87. 


Statement  of  constable  of 


poUce. — Where  the  accused  was  charged  with  at- 
tempting to  murder  her  child*  the  chief  constable's 
statement  (he  having  gone  to  search  the  house  of  the 
accused)  that  he  **  had  information  that  the  accused 
was  about  to  kill  the  child,"  was  most  improperly 
admitted  as  evidence  against  the  accused.  Rio.  «. 
Chika         ....    8  Bom.,  Cr^  164 


88. 


>  Police  6iBaei0B,--OorrohoraHve 


evidence, — Under  section  164^  Code  of  Criminal  Pro- 
cedure, police  diaries  cannot  be  admitted  as  corrobora- 
tive evidence.    QuxBK  v,  Thaxoob  Chund  Subma 

[18W.B.,Or^aS 


80. 


CorrohorctHve 


evidence, — Police  diaries  cannot  be  legally  used  as 
substantive  evidence,  or  read  to  the  jury.  QirSBN  o. 
HuBBiTT  SuiucA  .  .    8  w.  B.,  Or.,  68 


90. : — r—^  Use  qf  portion  of 

diahf. — Cfriminal  Froeedure  Code,  1861,  a,  164. — 
Where  certain  portions  of  a  police  officer's  diary  are 
used  as  evidence  against  him,  section  154  of  the  Code 
of  Criminal  Procedure  does  not  bar  the  admission  of 
other  portions  of  the  diary,  as  explaining  the  portions 
so  used.    QuiBN  v,  Nobokbibto  OHoea 

[8W.B.,Or.,87 

OL Police  pa.'pean.'-Judieial  no- 
tice,— Police  papers  ought  not  to  be  taken  judicial 
notice  of  as  evidence,  nor  consulted  in  order  to  test 
evidence.    Qubik  v.  Bvbbisttdpi 

[8W.  B.,Or.,86 


08. 


Police  reporte.— Police  repwts 

are  not  evidence,  except  against  the  reporting  police 

llffioer.     QOTBBKKBNT  V.  MUDTHf  DaS8 

[6W.B.,Cr.,68 


'    08. — -  Statements    not 

made  in  Conrt.-^Svidenee  Act,  II  of  1866, »,  81,— It 
is  not  competent  to  a  Court  of  Sessions  to  inspect  an 
original  report  from  the  office  of  the  Superintendent 
of  Police^  and  to  make  it  evidence  against  the  prison- 
ers. Statements  made  otherwise  than  before  the 
Court,  and  officers  specified  in  section  81,  Act  II  of 
1865,  may  be  g^ven  in  corroboration  of  testimony ; 
but  such  statements  must  be  regularly  proved  by  the 
person  who  received  them,  or  by  some  one  who  heard 
them  ^ven.    Qubbk  «.  BiBBBir  Nath 

[7  W.  B^  Cr,  81 


jssvnyxNOS^—  cbibqnai*  o asjbs — cm* 

tinued, 

16.  POLICE  EVIDENCE,   DIARIES,  PAPERS, 
AND  B,EFORTS— continued, 

FoUce  reports — continued. 

04.  Breach  of   tke 

peace.  Likelihood  of, — Report  of  police  officer, — ^The 
report  made  by  a  poUoe  officer  that  there  is  a  likeli- 
hood of  there  being  a  breach  of  the  peace  is  not  legal 
evidence  to  prove  the  eustenoe  of  any  dispute  likely 
to  cause  a  breach  of  the  peace.  Abhata  Chowdhbt 
V,  Bbab 

[6  B.  Ii.  B^  Ap^  148 :  15  W.  B.,  Or.,  42 

QvBBH  V,  ButBo  Dayal  Sivgh 

[8B.Ia.B.,A.Cr.,4:  U  W.  B.,  Or.,  46 

IH  THB  JCATTBB  OV  BHADBBSWABI  CHOWDHBAHi 

[7  B.  Ii.  B^  880 

IH  THB    HATTBB   OV    THB    PBTITIOV    OV    ShAJCA- 
8AVKAB  Mazumdab      .    0  B.  Ii.  B.,  Ap.,  46 

S.  C.    SHAlCASAinLAB   MOBOOHDAB    V,   kKtHOVD- 

HOYBB  DOBBTA     .  18  W.  B.,  Or.,  64 


17.  PREVIOUS  CONVICTIONS. 


06. 


Pre^ioue  convictione.— ^c^ 


miaeibiUty  of  evidence, — ^Previous    convictions  are 

not  admissible  in  evidence.    Qubbv  v,  Thaboobdabb 

Chootvb         ....    7W.  B.,Or.,7 

Qubbv  «.  Phoolohavd  alias  Pholbbl  Ahib 

[8W.B^Or.,ll 


06. 


Determination  of 


amount  of  punishment, — Except  under  very  special 
circumstances,  the  proper  object  of  using  previous 
convictions  is  to  determine  the  amount  of  punishment 
to  be  awarded,  should  the  prisoner  be  convicted  of  the 
offence  charged.    RosHxnr  DooflADH  v,  Ekfbbsb 

[LIi.  B.,  6  Oalc  768: 6  O.U  B^ SIO 


07. 


Report  f^^om  So- 


cord  Office, — ^A  kaifut,  or  report  from  the  Rec6rd 

Office  that  A.  had  been  convicted  of  a  crime,  is  no 

evidence  of  a  previous  conviction.    Qu  bbb  v,  Rajczah 

[6  B.  Ii.  B.,  Ap^  16:  16  W.  B.,  Or.,  68 

QXTBBH  O.  NVZBB  NiTBHTO   .    16  W.  B.,  Or.,  68 

la  PROCEEDINGS  OF  CRIMINAL  COURT. 
t 

Oa  Proceedings  in  criminal  trial  and 
proof  oH — ^The  proceedings  in  a  criminal  trial,  when 
necessary  to  be  proved,  should  be  pvo^^  ^  their  pro- 
duction.    RBO.  V,  RAVn  TALAB  TAJIT 

[8  BonL,  Or.,  87 

19.  STATEMENTS  TO  POLICE  OFFICERS. 
See  Cabbs  undbb  Contbbsiov— Covpbb- 

8I0K8  TO  POUOB  OWIOBBS. 


00. 


Admiflsion   to  police  of- 


ficer.— Admissions  made  by  prisoners  to  police  of- 
ficers while  in  their  custody  are  not  admissihle  in 
evidence.    Qubbv  v,  Bubhxo  Akbvt 

[8W.B.,Or.,81 
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IS VIDENCE — CBIMINAIj    CASES  — eon- 

Hnued. 

19.  STATEMENTS  TO  POLICE  OPFICERS- 
eontimtsd. 


100. 


Statement    extorted    by 


police  officer  by  Indacement— A  police  ofElcer 
acts  improperly  and  illegally  in  offering  any  indnce- 
ment  to  an  accuBed  person  to  make  any  disdosoie  or 
confession.  No  part  of  his  evidence  as  to  the  dis- 
oovery  of  facts  in  consequence  of  snch  confession  is 
legally  admissible.    QuBiN  v.  Dhubitic  Dutt  Ojha 

[8W.R,Cr.,lS 


lOL. 


— —  Statement  obtained  by  i>er- 
snaBion  and  promise  of  immunity.— OrMiitiia; 
Prooedure  Code,  1861,  «.  146. — ^An  admission  obtain- 
ed from  a  prisoner  by  persuasion  and  promises  of 
immnnity  by  the  police  ought  not  to  be  received  in 
evidence,  as  being  in  direct  contravention  of  section 
146,  Code  of  Criminal  procedure.  The  deposition  of 
the  police  officer,  moreover,  should  be  taken  before 
the  admission  can  at  all  be  used  against  the  prisoner, 
under  section  160,  Code  of  Criminal  Procedure. 
QnxsK  V.  BiBHOO  Manju       .  9  W.  B.,  Cr.,  16 

102. Answers  given  by  prisoner 

to  police  constables  or  Magistrate.— G^.  D. 
presented  a  Ckyvemment  promissory  note  at  the  Bank 
of  Bengal  bearing  a  forged  endorsement,  and  w^  ar- 
rested. A  police  constable  asked  N,  if  he  knew  (7.  D. 
N,  replied  that  he  knew  him  as  a  common  man.  The 
police  constable  then  asked  N,  if  he  knew  anything 
about  the  note.  N,  replied  that  he  did  not.  No  threat 
or  inducement  was  held  out,  nor  was  any  caution  ad- 
ministered to  N,  Meld  that  the  statements  made 
by  N,  in  answer  to  the  questions  of  the  police  con- 
stable were  admissible.  N,  was  afterwards  brought 
before  M.,  the  Deputy  Magistrate  of  Seramporo,  who 
told  him,  before  any  depositions  were  taken,  that  he 
{N,)  was  charged  with  having  received  a  stolen  pro- 
missory note,  and  B.  asked  hun  if  he  wished  to  say 
anything.  If,  replying  in  the  affirmative,  M.,  without 
administering  any  caution  to  him,  asked  him  how  or 
where  he  had  obtained  the  note,  and  other  questions, 
the  answers  to  which  were  tsken  down.  N,  was 
again  brought  up  before  JZ.,  and  was  asked  whether 
a  promissory  note  then  produced  was  the  one  he  had 
delivered  to  &.  D.  to  take  to  the  Bank.  R,  told 
N,  that  he  was  not  bound  to  answer  the  question, 
but  if  he  did,  the  answer  would  be  taken  down,  and 
that  if  he  objected  to  answer,  that  would  also  be 
noted.  R,  committed  N,  to  take  his  trial  before  the 
High  Court.  Held  that,  on  the  trial,  the  answer  of 
N,  to  the  questions  of  R.,  whether  \R,  acted  as  a 
Justice  of  the  Peace  for  Bengal  or  as  a  Magistrate, 
were  admissible.  Qubbk  o.  Nabaswif  Gobwami 
[1 B.  Ij.  B.,  O.  Or^  16:  16  W.  B^  Cr.,  71,  note 


loa 


-^*  Statement  made  to  Magis- 
trate by  party  in  custody.— A  statement  which 
a  man  in  the  custody  of  the  police  volunteers  to  one 
in  the  position  of  a  Magistrate  can  be  used  as  evi- 
dence against  the  man  who  makes  it.  Qubek  «. 
MoK  MoHUN  £o7         .        .  24  W.  B.9  Cr.,  88 


104. 


Statements  to  police  of- 


ficer.—.Bwdanca  Adt  9.  27,^The/t  ofjetoeUftrom 


XVIDENGS  —  CBHONAIi    CASES  —  eon* 
iinued, 

19.  STATEMENTS  TO  POLICE  OFFICERS— 
oonHmued. 

Statements  to  police  of&oet—eouHmied, 

murdered  woman, — ^The  accused,  charged  with  the 
murder  of  a  woman,  made  a  confession  to  a  police 
inspector,  part  of  which  related  to  the  concealment 
of  certain  jewels  which  belonged  to  the  deceased 
woman,  and  in  consequence  of  the  information  so  re- 
ceived the  jewels  were  discovered.  Held  that,  under 
section  27  of  the  Evidence  Act,  that  part  of  the  ac- 
cused's confession  which  described  his  assauH  on  the 
deceased  and  her  consequent  death,  and  the  way  in 
which  he  became  possessed  of  the  jewels,  related  dis- 
tinctly to  the  fact  of  the  discovery  of  the  ornaments, 
and  might  be  proved  against  the  accused.  Qubbh  o. 
Paoabbi  Shaha    .        •        .  19  W.  B.,  Cr.,  61 

106. 


— — — —  Written  record 
of  etaiement, — Criminal  Proce^e  Code,  1872, 
e,  119, — Inadmieeilnliijf  of  written  evidence, — Oral 
emdence, — ^Where  the  accused  was  charged  under 
section  198  of  the  Penal  Code  with  having  given 
false  evidence,  in  that  he  denied  having  made  certain 
statements  which  he  was  alleged  to  have  made  to  the 
inspector  of  police,  that  officer  was  examined  and 
merely  put  in  two  documents  containing  the  state- 
ments alleged  as  the  records  of  what  had  taken 
place.  Held  that  these  documents  b^ng  inadmissible 
in  evidence  under  section  119  of  the  Code  of  Criminal 
Procedure,  evidence  ought  to  have  been  given  as  to 
what  was  actually  stated  by  the  accused  to  the  in- 
spector of  police.    Ik  thb  jcattbb  of  Dabu 

[6  C.  L.  B.,  47 


loa 


Criminal  Fro^ 


cedure  Code,  a,  119. — Svidence  Jet,  1872,  m.  91-155, 
159, — Section  119  of  the  Code  of  Criminal  Procedure 
not  making  it  obligatory  upon  a  police  officer  to  reduce 
to  writing  any  statements  made  to  him  during  an  in- 
vestigation, neither  that  section,  nor  section  91  of  the 
Evidence  Act,  renders  oral  evidence  of  such  state- 
ments inadmissible.  If  the  statements  be  actually 
reduced  to  writing,  the  writing  itself  cannot  be  treat- 
ed as  part  of  the  record  or  used  as  evidence,  but  may 
be  us^  for  the  purpose  of  refreshing  memory  under 
section  159  of  the  Evidence  Act  Consequently  the 
person  making  the  statements  may  properly  be  ques- 
tioned about  them ;  and,  with  a  view  to  impeach  his 
credit,  the  police  officer  himself,  or  any  other  person 
in  whose  hearing  the  statements  were  made,  can  be 
examined  on  the  point  under  section  155  of  the  Evi- 
dence Act.    RBa. «.  Uttakohakd  EAPiTBCHAim 

[U  Bom.,  ISO 


107. 


Statements  made  by  pri- 


soners during  police  custody. — Bvidenee  Act, 
9.  27, — Under  section  27  of  the  Evidence  Act,  not 
every  statement  made  by  a  person  accused  of  any 
offence  while  in  the  custody  of  a  police  officer,  con- 
nected with  the  production  or  finding  of  property,  is 
admissible.  Those  statements  only  which  lead  imme- 
diately to  the  discovery  of  property,  and,  in  so  far  as 
they  do  lead  to  such  discovery,  are  properly  admis- 
sible. Whatever  be  the  nature  of  the  fact  discovered, 
that  fact  must;,  in  al^cases,  be  itself  relevant  to  the 
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21.  TEXT  BOOKS— «Mi<tiMMd. 


19.  STATEMENTS  TO  POLICE  OFFICERS— 
^  contimued. 

StatementB  made   by  prisoners  durizig 
police  custody — conHnued, 

cue,  and  the  connection  between  it  and  the  ttate- 
mente  made  most  have  been  such  that  that  state- 
ment oonstitated  the  information  through  which  the 
diflcoTeiy  waa  made,  in  order  to  render  the  statement 
admissible.  Other  statements  connected  with  the 
one  thos  made  evidence,  and  thus  mediately,  bat  not 
necessarily  or  directly,  connected  with  the  fact  dis- 
covered, are  not  admissible.  That  a  witness  says 
that  a  plan  was  prepared  in  his  presence  is  not  a 
sufficient  reason  for  admitting  the  plan  in  evidence, 
nnless  the  witness  also  says  that  to  his  own  know- 
ledge the  plan  is  correct.    KB&. «.  JosA  Habji 

[U  Bonu,  242 

108.  — —  Statement   as  to   owner- 


ship of  property,— Evidence  of  ownerekip, — 
Criminal  Froeednre  Code  {Aet  X  of  1882),  m.  517 
and  523. — Confeeeion  made  to  police  officer,  AdmiM" 
eibiUty  of,  for  other  purposes  than  as  a  confession, 
— Statements  made  to  the  police  by  accused  persons  as 
to  the  ownership  of  property  which  is  the  subject- 
matter  of  the  proceedings  against  them,  altiiough  in- 
admissible as  evidence  against  them  at  the  tnal  for 
the  offence  with  which  they  are  charged,  are  admis- 
sible as  evidence  with  regard  to  the  ownership  of  the 
property  in  an  enquixy  held  by  the  Magistrate  under 
section  523  of  the  Criminal  Procedure  Code  (X  of 
1882).  Qubbs-Emfbbsb  v.  Tbtbhoyan  Maitbk- 
OHAHD   •  .    I.  Ij.  B.9  9  Bomuy  181 


108. 


Admission  of  gailty  know^ 


ledge.— OtMffuiZ  Procedure  Code,  1861,  s,  160,- 
Dacoity, — To  make  an  admission  of  guilty  knowledge 
of  the  means  by  which  money  supposed  to  have  be^ 
acquired  by  dacoity  was  obtained,  evidence  under  sec- 
tion 160  of  the  Code  of  Criminal  Procedure,  it  must 
be  shown  that  the  admission  was  antecedent  to  the 
discovery  of  the  money.  Quibn  v.  Kaicax  Fvkbbb 
[17  W.  B..  Cr.,  50 

110.  _  Statement  of  accused  over^ 
heard  by  police  officer.— The  evidence  of  a 
policeman  who  overheard  a  prisoner's  statement  made 
in  another  room,  and  in  ignorance  of  the  policeman's 
vicinity  and  uninfluenced  by  it,  is  not  legally  in- 
admissible.   QuBsir  V,  Sagbbva 

[7  W.  B.,  Cr.,  66 


20.  STOLEN  PROPEBTY. 


UL 


Evidence  of  possession  of 

stolen  articles. — Non-production  offorrecogm- 
Hon  hy  witness, — Beoognition  of  things  not  b^ore 
the  eyes  of  deposing  witnesses  is  not  evidence  against 
a  person  accused  of  having  been  in  possession  of  those 
things.    QuBBV  v,  JooKirBB  .    8  W.  B.,  Cr.,  16 


21.  TEXT  BOOKS. 


ua. 


Text  books,  Beference  to.— 

Work  on  medical    jurisprudence, — ^A  well-known 


Text  books,  Beference  U>~-eonHnmed, 

treatise  such  as  Taylor's  Medical  Jurisprudence  may 
be  referred  to  in  the  course  of  a  trial.  Ratim  v. 
Empress,  12  C,  L,  E,,  86,  followed.     Hubby  Chubk 

ChUOKBBBUTTT  9,  ElCPBBSB 

[I.  Ii.  B.,  10  Calo«  140 

USi  ■'  — — ^_   Evidence   Ad, 

t«.  57  and  60, — Reference  to  work  on  medicaljuris- 
prudence, — ^Under  the  J>rovi8ions  of  the  penultimate 
paragraph  of  section  67  and  of  the  first  proviso  of  sec- 
tion 60  of  the  Evidence  Act,  the  Court  referred  to 
Taylor's  Medical  Jurisprudence  with  reference  to  the 
effect  likely  to  be  caused  by  a  sudden  blow  on  the  ab- 
domen.    HATDC  v.  EliFBBBB      .     12  C.  Ij.  B.,  86 


EVIDENCE— FABOIi  EVIDENCE, 

1.  Valitb  of,  nr  tabioub  Cabbs 

2.  EzPLAiNiKa  Wbittbn  Inbtbuxbittb 

•    ABD  iBTBBnOVS  OB  PaBTIBB. 

8.  VABYiHe  OB  ooBTBAsiCTiira  Wbit- 
tbn Ikbtbumbbts 


Col. 
1810 

1812 

1816 

See  Acoomrr,  ADJUSTiunn?  of — 

[B.  Ii.  B.,  Sap.  Vol.,  8 

See  Rbgibtbatiok  Act,  1877,  s.  49. 

[L  Ii.  B.,  1  AIL,  448 
1  B.  Ii.  B.,  a.  C  87 
L  Ii.  B.,  6  MacU  117 
L  L.  B.,  7  Mad.,  286 
I.  Ii.  B.,  0  Mad«,  142 

1.  VALUE  OP,  IN  VABIOUS  CASES. 

1. Proof  of  fact  op  tlfle.— Oral 

testimony,  if  worthy  of  credit,  is  soi&cient,  without 
documentary  evidence,  to  prove  a  fact  or  a  title. 
Bam  Soovdub  Muitdul  v.  Axuca  Bibbb 

[8W.B.,866 

SirnUT    SOONDTTBBB     DBBIA    V,  BAJBKDUB    EiS- 

HOBB  Roy  Chowdebt      .        0  W.  B.,  125 

GOLUOK      KiSHOBB     AOHABJBB    ChOWSHBY    V. 

Ninn>  MoHUH  Dbt  Siboab  .  12  W.  B«,  894 

GiBDHABBB  LALL  SiVaH  V,  MODHOO  ROY 

18W.B^828 

Dziroo  SnraH  v,  Doob&a  Pbbshad 

[18W.B.,848 

2.  Evldenoe  of  poyBeeaioiL— In  a 

suit  brought  on  an  allegation  of  forcible  dispossession, 
oral  evidence,  if  credible  and  pertinent,  is  sufficient 
to  establish  the  fact  of  possession.  Shbo  Suhayb 
Roy  V,  GooDUB  Roy  8  W.  B.,  828 

Ddtobuitdhoo  Sfhatb  V,  FuBLOira 

[8W.B.,166 

8.  — — — — — ^—  Documentary  evi- 
dence,— Mere  oral  testimony  was  under  the  ps^cu- 
lar  circumstances  held  to  be  insufficient  to  prove  pos- 
session of  land  without  any  of  the  documentary 
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SVTDENCE— FABOIi    EVIDESrOB— eon- 

iinued, 

1.  VALUE  OP,  IN.  VARIOUS  CASES— 
eontinned, 
Evidence  of  poBaession— com^'hm^. 

evidence  (leases,  agreements,  oollection  papers,  &c.) 
whicli  is  the  invariable  concomitant  of  actoal  pos- 
session in  this  country.  Thaeoob  Dbbv  Tiwabbi 
V,  Ali  Hossein  Khan 

[8  W.  B^  841:  8.  C.  on  appeal,  18  B.  Ii.  B, 
427:aiW.B^d40:Ii.B^l  LA^ISS 

4^ Boundary  dispute.- In  a  boun- 
dary dispute,  oral  evidence  is  quite  insufficient  to 
establish  either  the  fact  of  possession  or  of  title. 
OoLUOK  Chundbb  Bobb  «.  Sbebmitbd  Rajbbhub- 

BBB  BlBDIADHUB    SOOHDBAH    NUBBBNDITB 

[W.R,  1864^  186 

8. Proof  of  preaoriptlv-e  title.— 

Oral  evidence,  if  credible,  is  legally  sufficient  to 
prove  a  prescriptive  title.  Mbhabbait  Ehav  v. 
Mfhboob  Khak  •  7W.  B.,488 

8, Suit  for  purohase-xnoney.— 

ApporiionmmU  of  moiMy.— In  a  suit  for  purchase- 
money,  oral  evidence  is  admissible  to  show  how  the 
purchase-money  has  been  apportioned.  Dhooka 
Thaxoob  v.  Rax  Lall  Sahbi      .   7  W.  B.,  408 

7.  ■      Guarantee.— There  may  be  cases 

in  which  the  Courts  would  accept  and  act  upon  parol 
evidence  of  the  existence  of  a  guarantee  and  its 
amount,  but  such  parol  evidence  must  be  beyond  sus- 
picion.   Lbxhbaj  v.  Palbb  Rax  .  2  N.  w.,  210 

8. Pedigree,  Question  ot—Proof 

of  native  pedigree,— In  proving  a  native  pedigree, 
the  oral  statements  of  deceased  relatives  will  be  ad- 
mitted in  the  absence  of  any  registers  of  births  and 
deaths.    Mohbdbbv  Ahxbd  Ehav  v.  Mahoxbd 

[1  Ind.  Jur.»  0. 8.,  188 
8.  0. 1  Mad,  98 

9. Adjustment  of  aooount— An 

adjustment  of  accounts  may  be  proved  by  oral  eid- 
dence.     KAXPILIXABIBASAirAFPA  V,   SoxA   Saxitd- 

sntAX 1  Mad^  188 


10. 


'  Evidence  of  payment  of 


debt  on  bond^ — Pavment  of  a  debt  due  on  a  sama- 
duskut-may  be  proved  by  oral  evidence  alone.  Gu- 
XAH  Galubbai  V,  SoBABJi  Babjobji  •    1  Bom.,  11 


U. 


Evidence  of  disdharge  of 


written  obligation.— Oral  evidence  of  the  dis- 
charge of  an  obligation  executed  by  writing  is  admis- 
sible.    RAXABADAXIflABAITAB  «.  RAXABHATTAB 

[2  Mad,  412 

12,  Bepayment    of   mortgage 

debt. — Verbal  agreement  to  repa^  in  bond, — Seld 
that  though  there  may  be  a  condition  for  repayment 
of  a  mortgage-debt  in  money,  the  mortgagee  may  bind 
himself  to  receive  the  payment  in  money's  worth,  and 
this  orallv,  notwithstanding  that  the  mortgage-debt 
is  created  \jy  a  written  obligation.  The  mode  in 
which  an  obugation  may  be  discharged  and  •satisfied 
ayment  is  a  distinct  matter  from  the  obligation 
'    DuBTA «.  MoHVB  Singh     .    2Agra»168 


by  pay 
itself. 


EVXDENCE-PABOIi 

tinned. 


EVIDENCXES^tfoii- 


1.  VALUE  OP,  IN  VARIOUS  CASES— 
continued. 


la 


Proof   of  payment— Tl^^isa 


paymente  are  to  be  endor»ed,—K  stipulation  in  a 
document  that  no  other  payments  except  payments 
endorsed  on  the  document  itself  shall  be  admitted, 
does  not  exclude  proofs  of  piwment  by  other  evidence. 
Sashaohbllttx  Chbttt  v.  Gobinbafpa 

[6  Mad,  461 

NUGVB  MlTLL  «.  AZBBXOOLLAH 

[1  ir.  W.,  146 :  Ed  1878, 228 
14. 


Evidence  Act,  «. 
92,-—Comtemporaneon9  oral  agreement,— Bond  pay- 
able  bg  instalmente, — In  a  suit  upon  a  kistibun£ 
bond  the  defendants  pleaded  that  the  debt  had  been  li- 
quidated from  the  usufruct  of  certain  property,  which, 
by  an  oral  agreement  entered  into  at  the  time  of  the 
execution  of  the  bond,  had  been  assigned  by  them  to 
the  plaintiffs  for  that  purpose.  The  assignment  hav- 
ing been  proved,  the  Court  ci  first  instance  without 
further  enquiry  dismissed  the  plaintiffs*  suit.  The 
District  Judge,  however,  reversed  the  order  of  that 
Court,  on  the  ground  that  under  section  92,  Act  I  of 
1872,  evidence  of  the  alleged  oral  agreement  was  in- 
admissible, it  being  a  contemporaneous  agreement, 
varying  and  to  some  extent  contradicting  the  terms  of 
the  kistibundi  bond.  On  appeal  it  was  held  that  the 
allegation  of  the  defendants  amounted  merely  to  a 
plea  of  payment,  and  that  section  92  of  the  Evidence 
Act  was  not  a  bar  to  an  enquiry  as  to  the  foundation 
of  such  a  plea,  and  the  case  was  accordingly  remand- 
ed for  an  enquiry  to  be  made  as  to  whether  the 
whole  or  any  portion  of  the  kistibundi  mon^  had 
been  liquidated  from  the  profits  of  the  land  assigned. 
QoruTDO  Pbobad  Roy  Chowdhby  «.  Airuin) 
Chuitdbb  Chowdhbt  •  .    4  0.Ii.B.,274 

2.  EXPLAINING  WRITTEN  INSTRUMENTS 
AND  INTENTION  OP  PARTIES. 

15. 


Proof  of  ezistenoe  of  mort- 
gage.— ^Where  a  question  arises  (not  between  mort- 
gagor and  mortgagee)  as  to  the  previous  existence  or 
non-existence  of  a  puticular  mortgage,  the  oral  evi- 
dence of  the  mortgagee  that  it  did  exist  will  be  suffi- 
cient to  prove  the  wA,  without  the  production  of  the 
mortgage  deed.  Axjad  All  v,  Mokibax  Eolita 
[I.Ii.B.,;2Calo.,62 


16. 


Evidence  Uiat  bond  was 


executed  in  different  capacity  firom  what 
appear8.-*It  is  competent  to  a  party  to  show  that  a 
bond  executed  in:  favour  of  A,  was  really  in  favour  of 
B,,  and  that  A,  was  a  part^  to  it  merely  in  the 
capacity  of  gomastah  of  B.  Suhoodbba  v.  Rax 
RiTTTON  Tbwabbb  .        .    Karsh.,  8 : 1  Hay»  24 

-  Benami  purchase.— J7tWi».— 


17. 

As  between  Hindus  oral  evidence  is  admissible  to  show 
that  land  nominally  purchased  for  A.  and  conveyed  to 
him  by  an  instrument  in  writing  was  really  purchased 
for  A,,  B,,  and  O,  Palanyafpa  Chbtti  v,  Abuxu- 
aAxCHBTn 2  Mad.,  26. 
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SVIDENCE^FABOIj  EVIDESrCE— cm- 


2.  EXPLAININa  WBITTEN  INSTBUMBNTS 
AKD  INTENTION  OF  PABTIES— coii^'mftfci. 


la 


Explaining  use  of  benami 


name. — Fuol  evidence  U  admiasible  to  show  that  the 
name  of  the  party  osed  in  a  deed  was  only  benami 
for  another  person.    Taba  Monbb  Dxbia  o.  Shib- 

HATH  TULAPATIXrB  .     6  W.  IL,  191 


19. 


Explaining  terme  of  doou- 


xnentb — Oral  evidence  may  be  admitted  to  explain  a 
docnmenty  bat  not  to  vary  the  terms  thereof  when 
sach  terms  are  in  themselves  clear  and  ondonbted. 
Bambitdduh  SnreH  v.  Sbbb  Koovwab 

[W.  B^  1864^  Act  :^  32 

ChTKBBB  NATH  DxB  v.  GaHGA  QoBINDO  SlHCtH 

BOT  .   '     .  .    IW.  B«94 

MoHUH  Lall  Bot  v.  Uvhopoobha  Dobsbb 

[9W.B^666 


90. 


—  Patent    ambiguity.— J«<«i- 


tion  ofpariiet, — Extrinsic  evidence  may  be  received 
to  identify  the  thing  referred  to  in  a  written  agpree- 
ment.  Where  there  is  a  written  agreement  to  deliver 
a  quantity  of  grain  (gnlla)  at  a  particular  time,  parol 
evidence  is  admissible  under  certain  limitations  to 
show  what  kind  of  grain  the  contracting  parties  had 
in  their  contemplation  at  the  time  the  contract  was 
made.    Valla  bih  Hataji  o.  Sidoji  bih  Kobdaji 

[6  Bonu,  A.  C  87 

SBL Iiatent  ambiguity.— -4««fniis^ 


writien  eoniraet, — Extrinsic  evidence  is  not -admis- 
sible to  alter  a  written  contract,  or  to  show  that  its 
meaning  is  different  from  what  its  words  import; 
where  there  is  a  latent  ambiguity  in  the  wording, 
pazol  evidence  is  admissible  to  explain  it     Bak  Lo- 

CHUH  SHAHA  «.  UyHOFOOBHA  DASSBB 

[7W.B.,144 

2SL  • Evidence  to  explain  deed. 

— Intention  ofpartie». — Parol  evidence  was  held  ad- 
missible to  explain  a  deed, — e.ff,,  to  prove  that  a  village 
not  included  in  a  pntni  lease  was  intended  by  the 
mitiai  to  be  included  in  it.  Dhubtut  Sivgh  Doo- 
euB  V.  JowAHiTB  Au  .  .    8W.Il.»162 


2a. 


Admiasibility  of  evidence 
to  indentuy  land  as  that  mentioned  in 
doeument. — In  a  suit  for  redemption  of  land  mort- 
gaged to  the  defendant,  the  plaintiffs  relied  upon  a 
document  as  containing  an  acknowledgment  of  the 
title  of  the  plaintiff  under  section  15  of  the  Act  of 
Xamitation  (XIV  of  1859).  The  document  contained 
an  admission  by  the  defendant  that  he  held  land  upon 
mortgage  in  a  specified  district  from  the  temple  of 
which  plaintiffs  were  the  trustees.  Meld  that  oral 
evidence  was  admissible  to  apply  the  document  to  the 
UnA  to  which  it  was  intended  to  refer.  Valampud- 
pucHXBEi  Padmahabhah  V,  Chowakabbh  Pudiap- 
iTBAyiL  KuKHi  KoLBKDAH    .        .    6  Mad,  daO 

84. Evidence  to  identify  land 


mortgaged. — Efridenoe  Act,  e,  92,  el,  6,  and  a,  95, 
— ^The  obligors  of  a  bond  for  the  payment  of  money, 
describing  themselves  as  '*  sons  of  S.,  zemindar  and 


EVIDXETCS— PAROL  EVIDENCE— ccmi- 
Unmed, 

2.  EXPLAINING  WEITTEN  INSTRUMENTS 
AND  INTENTION    OP   FAIiTlES-^ontinued. 

Evidence  to  identify  land  mortgaged— 
continued, 

pattidar,  resident  of  mauza  8,,**  hypothecated  as  col- 
lateral security  for  such  payment  "their  one  biswa 
five  biswansi  share."  Seld,  in  a  suit  on  the  bond  to 
enforce  a  charge  on  the  one  biswa  five  biswansi  share 
of  the  obligors  in  mauza  8.,  that,  under  proviso  6,  sec- 
tion 92,  and  section  95  of  Act  I  of  1872,  evidence 
might  be  given  to  show  that  the  obligors  hypothecated 
hy  the  bond  their  share  in  mauza  8,  Bam  Lal  «.  ^ 
HABBI80H         ...    I.  Ifc  B.,  2  AIL,  882 


26. 


Evidence  to  explain  olariae 


in  doomnent. — Evidence  Jet,  a,  92. — Speeifie  Se- 
UefAct,  ae,  17,  22,  and  25.— The  pliuntiffs  sued  for 
specific  performance  of  an  agreement  in  writing 
which  set  forth,  inter  alia,  that  the  defendants  had 
agreed  to  sell,  &c,,  under  "  certain  conditions  as  agreed 
upon."  The  defendants  alleged  that  the  written 
agreement  did  not  contain  the  whole  of  the  agreement 
between  the  parties,  and  offered  parol  evidence  in 
support  of  their  contention.  Held  (reversing  the 
judgment  of  WiLSOir,  J,),  that  the  parol  evidence 
was  admissible  to  show  what  was  meant  by  the  clause 
"  certain  conditions  as  agreed  upon."  Per  Pontifbz, 
J,  (Gabth,  C,  J.,  dissenting). — ^The  evidence  was  ad- 
missible under  proviso  1,  section  92  of  the  Evidence 
Act  (I  of  1872).  Discussion  as  to  the  meaning  of 
section  92  of  the  Evidence  Act,  and  of  sections  17, 
22,  and  26  of  the  Specific  Relief  Act.  Citttb  v. 
Bbowk  .  I.  L.  B.t  6  Oalc.,  828 :  7  C.  L.  B.,  171 


28, Evidence  to  explain  identi- 
ty of  perBonB.—Svidenee  to  ap^tdfy  debt—Suit 
on  promiaaorjf  note. — A  suit  was  brought  on  a  pro- 
missory note  by  which  the  defendant  promised  to  pay 
to  the  phuntiif  fil,0(X)  with  interest.  The  defendant 
afterwards  wrote  the  following  letter  to  ^. ;  I  further 
hold  myself  responsible  to  you  for  the  two  sums  of 
ill,000  and  {1900  respectively,  the  latter  sum  bearing 
interest  at  24  per  cent,  per  annum.  Both  these 
sums  of  ill,000  and  R900  I  engage  to  pay  you." 
Seld  that  parol  evidence  was  admissible  to  show 
that,  though  the  letter  was  addressed  to  W,,  the  plain- 
tiff 8,  was  the  person  referred  to  as  W,,  and  tiiat  the 
letter  was  given  to  her.  Pbrol  evidence  was  also  ad- 
missible to  show  what  debt  was  referred  to  in  the 
aclmowledgment,  and  that  it  related  to  the  promissory 
note.  Umbsh  Chaitdra  Mookebjbe  v,  Saobilak 
[6  B.  la.  R.9  882,  note 

S.  C.  XJkebh  Chakdba  Mookebjbb  v.  Sagbkait 
[12W.B.»O.C.,2 


27. 


Evidence  to  supply  words 


in  deed  partially  destroyed  by  insects.— The 
lower  Court  received  parol  eridence  to  supply  words 
in  an  old  deed,  lost  in  consequence  of  the  parte 
on  which  they  were  written  having  been  eaten  hy  in- 
secte.  Held  that  the  parol  evidence  was  properly 
admitted.  Bbnodhbb  Lall  Roy  v.  Dflloo  Siboab 

[Marsh.,  820 
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2.  EXPLAINING  WRITTEN  INSTRUMENTS 
AND  INTENTION  OF  PARTIES— c(Mi/tiM««d. 


2a 


Ambiguity   in   document. 

— Ancisnt  doaument, — Evidence  of  acU  of  author, 
— Where  a  document  is  an  ancient  one  and  its  mean- 
ing donbtfol,  the  role  applies  that  "the  acts  of  its 
anthor  may  be  g^ven  in  evidence  in  aid  of  its  con- 
straction."  Rule  applied  to  the  table  of  fees  in  the  Re- 
corders' Courts  previous  to  the  institution  of  Small 
Cause  Courts  in  the  Presidency  towns ;  the  words  "  debt 
levied  by  execution "  used  therein  being  ambiguouB 
with  respect  to  the  Sheriffs   right  to  poundage. 

^      VllTATAK  VASUDBT  9.   RlTOHIE,  StBWAST  &  CO. 

[4  Bom^  0. 0«  188 


29. 


Evidence   to  explain   cir- 


onmstancoB  connected  with  transaction.— 

Conduct  ofparHee. — Value  of  property, — Pftrol  evi- 
dence is  admissible  to  prove  the  conduct  of  the 
parties,  the  value  of  the  property,  and  other  circum- 
stances connected  with  the  transaction  between  the 
parties  to  the  written  contract.  Phbloo  Monbb 
DossiA  9.  Gbbbsh  Chttvsbb  Bhuttaohabjbb 

[8W.B^616 


80. 


Intention  of  parties.— Con- 


tiruction  of  doeument. — The  Courts,  in  order  to  as- 
certain the  Intention  of  the  parties,  must  look  to 
the  writing  alone,  and  not  to  the  statement  of  the 
parties  themselves  or  their  witnesses.  Odit  Nabaik 
V,  Mahbshitb  Bux  Singh 

[Agra»  F.  B.,  62:  Ed.  1874,  89 


81. 


Contract       not 


eontaininff  whole*  a^eement^-The  rule  that  verbal 
evidence  is  not  admissible  to  vary  or  alter  the  terms 
of  a  written  contract,  is  not  applicable  where  the 
parties  did  not  intend  that  the  writing  should  contain 
the  whole  agreement  between  them;  and  this  may 
appear  either  by  direct  evidence  or  by  informality 
in  the  writing.  Bbhabeb  Lall  Dby  v.  Eaicivbb 
SooNDvaBB         .  .  14  W.  B.,  819 


82. 


SxpUmatUm    of 


written  agreement  by  parol  evidence, — In  resisting 
specific  performance  of  an  agreement  it  is  competexit 
to  the  defendant  to  show  by  oral  evidence  that 
the  real  intention  of  the  parties  to  the  agreement  has 
not  been  correctly  expressed  in  the  written  document. 

yiBHYAHATH  AtICASAX  V,  BaPU  NABATAV 

[lBon)u»262 


88. 


Vweeution 


of 


deed,— 'Per  Pbaoook,  C,  J.,  Batlbt  and  Caicpbbll, 
JJ, — Verbal  evidence  is  not  admissible  to  vary  or 
alter  the  terms  of  a  written  contract  where  there 
is  no  fraud  or  mistake,  and  in  which  the  parties 
intend  to  express  in  writing  what  their  words  import 
The  parties  cannot  show  by  mere  verbal  evidence  that, 
at  the  time  of  the  agreement,  what  they  expressed  by 
their  words  to  be  an  actual  sale  was  intended  by 
them  to  be  a  mortgage  only.  It  is,  however,  material 
to  enquire  whether,  having  regard  to  the  acts  and 
conduct  of  the  parties  and  having  reference  to 
the  amount  of  the  allied  purchase- money  anid  the 


EVIDENCE— FABOIi  EVIDENCE  ^skmb* 

tinued, 

2.  EXPLAINING  WRITTEN  INSTRUMENTS 
AND  INTENTION  OF  PARTIBS~eoii<tMMc2. 
Intention  of  parties— co«^tfi«tf<i. 

real  value  of  the  interest  to  be  sold,  the  parties  intend- 
ed the  writing  to  operate  as  an  absolute  sale,  and 
treated  the  tnuisaction  as  such,  or  as  a  mortgage  only. 
For  NoBKAK  and  Pundit,  JJ,—Fta<A  evidence  is 
admissible  to  show  that  a  bill  of  sale,  though  absolute 
in  its  terms,  was  a  mortgage.  Ejlshi  Nath  Cbulttbs- 
JBB  V,  Chakdi  Chaban  Bavbbjbb 

[B.  Ii.  B^  Sap.  VoU  888 :  5  W.  B. ,  6S 
Ramdbb  Eookwabbb  V,  Shib  Dtal  SiiroH 

[7W.B^8d4 


84. 


Mortgage, — Ab  - 


eolute  eale.  Deed  of, — A,,  by  a  deed  purporting  to  be  • 
deed  of  absolute  sale,  conveyed  certain  property  to  B. 
The  deed  was  registered.  C,  claimed  a  right  of  pre- 
emption. Meld  per  Pbacock,  C,  J.,  Baylbt  and 
Caxfbbll,  JJ.  (Nobman  and  Ptjitdit,  JJ„  dis- 
senting), that  the  acts  of  the  original  parties  or  their 
statements  could  be  admitted  as  against  a  third  party 
to  prove  that  their  intention  was  different  from  that 
which  their  written  deed  expressed  and  was  intended 
by  them  to  express.     Maluk  Chakd  Stjbka  v, 

KABLU  CHAin)BA  SUBMA 

[B. Ii. B^ Sup. Vol,  899:  6W.B,78 

86. JOeed,  Delivery  of. 


--Becrow,— Where  a  deed  is  delivered  to  the  party  m 
whose  favour  it  is  executed,  evidence  is  not  admissible 
to  show  that  it  was  intended  to  operate  as  an  escrow 
only.    MoBDBvii  Ally  v.  Balasoo  Kobb 

[2  Hay,  578 


86. 


Purchate    under 


joint  deed. — Agreement  as  to  division, — ^Where  the 
plaintiff  and  defendants  purchased  property  by  a 
joint  deed,-— JTtfM  that x>arol  evidence  was  admissible  to 
show  the  terms  on  which  they  agreed  amongst  them- 
selves to  purchase  it,  and  also  as  to  the  mode  in 
which  the  land  so  purchased  w»i  to  be  divided. 
Ram  Quttbb  v,  Ibbahim  iBMAiLnsB  Sbbdat 

[7W.B^8B8 


8.  VARYING  OR  CONTRADICTING 
WRITTEN  INSTRUMENTS. 


87. 


Evidence   to  vary  deed.^- 


Svidence  of  conduct  of  parties, — Oral  sHpulatiom 
at  variance  trith  a  written  document. — Svidence  Act 
(J  of  1872)  f  s.  92, — Evidence  cannot  be  admitted  to 
prove  a  contemporaneous  oral  stipulation  varying,  add- 
ing to,  or  subtracting  from,  the  terms  of  a  written 
contract.  Evidence  of  the  acts  and  conduct  of  the 
parties  to  a  written  contract  is  not  admissible  if  ten- 
dered solely  in  support  of  an  oral  stipuUtion  varying 
its  terms.    Daimoddbb  Paie  v.  Kaim  Tabidab 

[L  Ii.  B.,  6  Calo.,  800: 4  C.  Ii.  B.,  419 

88.  — —  Parol  evidence  b 

inadmissible  to  vary  the  terms  of  a  written  document, 
except  under  special  circumstances.  Ram  Dbtb 
Eowbb  v.  Bibhbn  Dyal  SizcaH      .  8  W.  B.,  889 
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tinued, 

8.  VARYING  OR  CONTRADICTmO  WRITTEN 
INSTRUMENTS— «o»^'»««(;. 

Bvidenoe  to  vary  deed— continued, 

80.  ' Fraud  or   mii- 

take,  Alligation  of, — Fftrol  evidence  cannot  be  admit- 
ted to  contradict  a  deed  except  when  f  rand,  mistake, 
Burpriae,  or  the  like  ib  alleged.  Ebskivb  &  Co.  v, 
Oehot  Chvitdbb  Dtttt     .        .  W.  B^  1864,  68 

Eamdc  Muhdlb  v.  Noob  Bibbb     .  1 W.  B.,  76 


40. 


Conduct     oj 


forties, — Inadequacy  of  ooneideraHon. — Parol  evi- 
dence  is  not  admissible  to  alter  or  vary  a  written 
'  document)  even  if  the  inadequacy  of  the  considera- 
tion and  the  conduct  of  the  parties  show  that  the 
transaction  was  different  from  what  appears  in  the 
instrument  or  writing.  Madhab  Chabdba.  Rot  «. 
Gaboadhab  Samavt 

[8  B.  Ii.  B.5  A.  O.,  88:  U  W.  B.»  460 

4L  ■   ' Contemporaneoua 

agreemeiU. — Oral  evidence  is  admissible  in  equity 
where,  by  way  of  defence,  the  object  is  to  get  rid  of  a 
written  contract  of  a  sale  of  land  by  showing  that  it 
is  not  th^  contract  really  entered  into  by  the  parties ; 
but  the  evidence  must  be  very  powerful  to  induce  the 
Court  to  bdieve  that  the  terms  expressed  are  not  the 
real  ones.  Evidence  of  a  contemporaneous  oial  agree- 
ment to  suspend  the  operation  of  a  written  contract 
of  sale  until  an  agreement  for  a  re-sale  is  executed,  is 
admissible  as  a  defence  even  in  a  Court  of  Law.  Dad  A 
HoNAJZ  o.  Babaji  Jagubhbt 

[2  Bom.,  88 :  2iid  Ed.»  86 


42. 


8uU    in    Small 

Cause  Court, — Agreement  not  oorr^tly  elated  in  deed, 
— In  a  suit  in  a  Small  Cause  Court  to  enforce  a  writ- 
ten agreement,  the  defendant  has  a  right  to  set  up  and 
adduce  parol  evidence  to  prove  such  a  state  of  facts  as 
would  show  that  the  instrument  did  not  correctiy  set 
forth  the  terms  of  the  arrangement  between  the  par- 
ties, and  thereby  justify  the  Court  in  its  character  of  a 
Court  of  Equity  in  amending  the  agreement  in  a  suit 
for  that  express  purpose.    FsBWiB  v,  Paul 

[12W.B.,632 


4a 


Suit  on  bond, — 


Intention  of  parties  ae  to  penal  clause, — In  a  suit  on  a 
bond  the  defendant  sought  to  adduce  evidence  to  show 
that  after  the  execution  of  the  bond  the  plaintiff  stat- 
ed tiiat  a  certain  clause  as  to  a  high  rate  of  interest 
in  default  was  intended  to  operate  as  a  penal  clause, 
and  that  the  conditions  therein  would  not  be  enforced. 
Meld  that  the  evidence  tendered  was  not  admissible. 
Sakshu  Lakshman  v.  Qovinda  Zanfi,  I,  L.  J?.,  4 
Bom.,  694:  and  Mem  Chunder  Soor  v.  Kally  Chum 
Dassy  I,  L,  JR.,  9  Calo,,  528,  approved  and  distin- 
ffuished.  Bbhaby  Loll  Dosb  v.  Tbj  Nabain 
*  [L  Ii.  B.,  10  Oalc,  764 


44. 


Proof  of  consi- 


deration different  fi'om  that  expressed  in  contract,— 
Parol  evidence  is  inadmissible  to  show  that  in  an  agree- 
ment to  pay  an  annuity  there  was  a  consideration  for 
the  granting  of  the  annuity  different  from  that  ex* 
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Svldeiioe  to  vary  daed—eonUnued, 

pressed  in  the  agreement.    Jabab  Alt  Nizah  Ali  o. 
AnxBD  att  Imam  Haidabbaksh 

[6  Boin^  A.  C,  87 

46.  ■  Evidence  to  eontradiot 
deed. — Contract  contained  in  written  instrument — 
Custom,  Evidence  of, — ^Where  a  written  instrument 
provided  for  a  joint  tenancy  and  joint  contract  bv  all 
the  parties  executing  to  pay  the  whole  rent  of  a  vulage 
without  any  reference  to  the  quantity  of  land  in  the 
holding  of  each,— JTsU  that  oral  evidence  was  not 
admissible  to  show  that  separate  spedflc  contracts 
were  entered  into  by  each  of  the  parties,  and  it  made 
no  difference  that  the  evidence  was  put  forward  as 
evidence  of  a  custom.  Mobbis  «.  Pavohanada  Pil- 
LAX 6  Mad.,  186 


46. 


Evidence   of 


verbal  agreement  not  to  enforce  document, — When  a 
plaintiff  attempts  to  enforce,  as  a  contract  of  loan 
Dinding  upon  the  defendant,  immediately  upon  its  exe- 
cution, an  instrument  which  he  verbally  argeed  at  the 
time  should  not  so  operate,  and  for  which  the  defen- 
dant received  no  consideration,  the  latter  may  g^ve 
evidence  of  the  verbal  agreement  Abnaoubitbala 
Chbtti  V,  Kbistkabwami  Nazakav 

[lMad^467 


47. 


-«   Contemporaneous 


oral  agreement, ^-Evidence  Act,  s.  9:9.— Plaintiff  sued 
to  recover  &21,650-5-l,  balance  of  principal  and  inter- 
est due.  He  alleged  in  his  plaint  that  between  the  16th 
February  and  23rd  July  1867,  he  paid,  at  the  request 
of  defendant's  father,  the  Lite  G.  F.  Fischer,  &25,000 
on  account  of  the  Shivagunga  zemindari ;  that  the  de- 
f  endant,having  assumed  the  management  of  the  zemin- 
dari under  an  assignment  from  his  father,  gave  plain- 
tiff a  receipt  for  the  sud  sum  of  R25,0(X)  under  date 
the  7th  August  1867 ;  that  in  October  and  December 
1867,  defendant  paid  the  sum  of  R5,000  and  fi3,000 
respectively,  in  part  liquidation  of  the  debt,  but  since 
20th  December  1867  refused  any  further  pavment. 
Defendant  answered  that  this  debt  due  by  the  late  G. 
F.  Fischer  had  been  validly  released  by  the  terms  of 
an  assignment,  dated  29th  July  1871 ;  that  the  receipt 
g^ven  by  defendant  was  a  mere  aclmowledgment  of 
the  payment  of  &25,000  by  the  plaintiff  to  the 
late  G.  F.  Fischer,  and  imposed  no  obligation  on 
defendant  to  pay  the  said  amount;  that  there  was 
no  consideration  for  defendant's  promise  to  pay 
B25,000 ;  that  when  defendant  executed  the  receipt 
he  was  not  aware  of  the  effect  of  the  release,  and  that 
the  part-payments  were  made  under  a  mistaken  idea 
of  liability.  At  the  hearing  it  was  not  disputed  that 
a  release  was  executed,  and  that  this  claim  was 
embodied  and  intended  to  be  embodied  in  that  written 
release,  but  it  was  attempted  to  set  up  a  contempor- 
aneous oral  agreement^  leaving  this  claim  as  a  subsist- 
ing demand.  The  Civil  Judge  dismissed  the  suit, 
holding  that  this  oral  evidence  could  not  be  adduced 
to  contradict  the  written  release.    Meld,  on  regular 
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8.  VARYINO  OR  CONTRADICTING  WRITTEN 
INSTRUMENTS— oon^ifuiMi. 

Evidenoe  to  oontaradiot  ^eed—^nHmud, 

ftppeal,  tliat  the  Gvil  Jodge  was  right  The  prindple 
i8,-~Is  the  matter  of  the  oontemporaneoiu  oral  agree- 
ment 80  outside  the  scope  of  the  written  one  that  they 
can  logically  subsist  together,  so  that  the  oral  shaU 
neither  contradict  nor  modify  the  written  P  In  the  pre- 
sent case,  to  set  up  an  oral  agpreement  thrt  the  sum 
released  should  in  fact  be  paid,  is  to  deal  with  an 
object  already  embodied  in  the  written  agreement  in 
a  manner  antagonistic  to  its  provisions.  It  is  not 
only  to  varv  what  the  words  do  mean,  but  what  they 
were  intended  to  mean.  The  subsequent  receipt  for 
the  money  did  not  create  a  debt,  for  the  release  had 
ahready  extinguished  it.    Fibohbb  «.  Fibohbb 

[6Mad«,8e8 


4a 


• Mortgage  of  amd 

achaueet  to  indigo  coneem, — SvidstMe  Act,  «.  92. — 
Jf.,  the  manager  of  an  indigo  concern,  under  section 
243,  Act  y  III  of  1859,  by  a  deed  dated  the  1st  Febru- 
ary 1878,  in  which  the  owners  of  the  concern  joined, 
which  was  duly  icegistered,  and  which  was  made  with 
the  Court's  sanction,  mortgaged  the  concern,  and 
pledged  and  assigned  the  season's  crop  to  A.  and  J9., 
who  were  parda-nashins,  to  secure  repayment  of  a  large 
sum  of  money,  consisting  partly  of  i£e  balanlse  of  previ- 
ous loans  from  the  husband  of  A.  and  J9.,  and  partly  <^ 
a  new  loan  to  the  extent  of  what  was  described  in  the 
deed  as  the  estimated  outlay  of  the  season.  The  deed 
provided  that  A.  and  B,  should  have  a  first  charge 
upon  the  indigo  to  be  manufactured  in  the  season  in 
respect  of  the  moneys  secured  thereby;  that  the 
indigo  should  be  sold  subject  to  A.'e  and  B'a  direc- 
tion ;  that  until  the  debt  was  paid  Jf.  should  have  no 
power  to  transfer,  sell,  or  mortgage  the  properties 
thereby  mortgaged,  pledged,  and  assigned,  or  in  any 
way  to  deal  with  the  sale  proceeds  of  the  manu&c- 
tured  indigo;  and  that  A,  and  B,  should  hove  full 
power  to  arrange  for  the  appointment  and  dismissal 
of  the  servants  of  the  concern,  and  for  its  bettor 
management.  Previously  to  this,  namely,  in  October 
1872,  M,  had,  in  pursuance  of  bis  letter  of  appoint- 
ment, filed  an  estimate  for  the  season's  outlay  largely 
exceeding  the  sum  mentioned  in  the  deed  as  the  esti- 
mated outlay,  and  had  alleged  that,  at  the  time 
of  executing  the  mortgage  deed,  he  had  informed  one 
C  who  was  the  general  manager  of  A.  and  B,,  and 
as  such  was  the  only  medium  of  communication 
between  M.  and  A,  and  B,,  that  further  advances 
would  be  necessary.  According  to  Jf.'«  account  (7. 
told  him  that  A.  and  B.  were  unable  to  make  further 
advances,  and  that  he  could,  if  they  were  needed, 
obtain  them  on  the  usual  terms  from  the  plaintiffs, 
who  were  indigo  brokers.  In  previous  years,  during 
the  lifetime  of  the  husband  of  A,  and  B,,  who  had 
held  similar  mortgages  of  the  concern  and  of  the  crop 
in  those  years  to  secure  advances  made  by  him,  sucn 
advances  had,  with  the  mortgagee's  knowledge,  been 
supplemented  by  loans  obtained  from  the  plaintiffs  on 
the  security  of  a  first  charge  upon  the  crop  to  the  ex- 
tent of  such  loans.  And  it  was  alleged  by  M,  that  it 
was  upon  the  understanding  that  the  same  course 
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Evidence  to  oontradiet  d&ed—oontinmed, 

was  to  be  followed  in  the  present  instance  that  the 
mortgage  deed  to  A.  and  B,  was  executed.  In  a 
suit  against  A.,  B,,  and  Jf.,  to  establish  a  first  charge 
in  respect  of  their  advances  to  M,  upon  860  maunds 
of  the  indigo,— ^0^  por  Gabth,  C.  J*.,  Phbab  and 
Maophebson,  JJ.,  tlutt  the  alleged  oral  agreement 
between  (7.  and  Jf.,  as  to  obtaimng  loans,  if  neces- 
sary, from  the  plaintiffs  and  giving  them  a  first  charge 
on  the  season's  indigo  in  respect  of  such  loans  was  in 
direct  contravention  and  defeasance  of  the  mortgage 
deed  to  A,  and  i?.,  and  was  therefore  inadmissible  in  ' 
evidence  under  section  92  of  the  Evidence   Act. 

MOBAH  «.  MlXTU  BiBBB       .     I.  la.  B.,  2  CftlO.,  58 


4a 


"Bvidenee  Act,  t. 


92, — AdmisnbiUtg  of  parol  evidenee  inoonsistmt 
with  kahuUat. — Plaintiff  having  sued  for  arrears  of 
rent  payable  under  a  kabuliat  in  respect  of  a  share 
of  four  villages,  the  defendant  pleaded  that  he  had 
been  put  in  possession  of  one  only  of  the  four  leased 
to  hiin,  and  that  therefore  he  was  not  liable  for  the 
whole  claim.  Fftrol  evidence  was  admitted  to  show 
that  at  the  time  the  kabuliat  was  granted  it  had 
been  agreed  between  the  plaintiff  and  defendant  (the 
titie  of  the  former  being  under  dispute)  that  the 
whole  rent  payable  under  the  kabuliat  should  be  pay- 
able in  respect  of  such  of  the  villages  as  should 
actually  come  into  defendant's  possession,  ffeld  that 
such  parol  evidence  was  rightiy  admitted,  there  being 
no  stipulation  in  the  lease  that  the  defendant  should 
onlv  pay  rent  on  being  put  completol^r  into  possession, 
and  that  although  pavment  of  rent  is  not  ordinarily 
enforced  unless  the  lessor  puts  the  lessee  into  pos- 
session, it  was  quite  competent  to  the  -parties  to  waive 
such  privilege.    Ram  Kibhobb  Lall  o.  Nanb  Rak 

[4C.I..B^100 


50. 


Evidence  to  add  terms  to 


deed. — Evidence  Act,  t.  92, — Snitfor  epecific  per' 
formance  of  written  contract  eubeequentUf  varied  bg 
parol — ^A  registered  lease,  renewable  at  the  former 
rent,  at  the  expiration  of  the  period  fixed  thereby, 
having  been  granted,  it  appeared  that  the  lessoro 
were  entitied  to  a  6  annas  share  only  instead  of  to  the 
whole  property  leased.  It  was  alleged  by  the  lessee 
that  it  was  then  verbally  arranged  that  the  rent 
should  be  reduced  in  proportion,  and  the  lessee  in 
fact  did  pay  the  rent  during  the  term  in  proportion 
to  the  interest  of  the  lessors.  On  the  expiration  of 
the  term  he  sued  for  specific  performance  of  the 
contract,  as  modified,  for  a  renewal  of  the  lease  of 
the  6  annas.  Meld  that  evidence  of  the  parol  varia- 
tion of  the  contract  was  not  admissible  under  section 
92  (4)  of  the  Evidence  Act,  and  that  the  plaintiff 
was  not  entitled  to  the  relief  sought.  Dwabka  Nath 
Chattopadhya  v.  Bhogoban  Pavda 

[7ai-.E^577 


5L 


Evidence  to  add  terms  to 


OOntCACt^— Evidence  Act,  e,  92,  proviso  {3),— Parol 
evidence  in  addition  to  condition  in  kietibundi.^Fart 
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8.  VABTINa  OE  CONTRADICTINa  WBITTEN 
INSTRUMENTS— eonitiMMil. 

Xvidenoe  to  add  terms  to  oontraot— «ofi. 

p&rformtme0  of  portion  of  ohliffoHou  in  ii^fibnndi, 
— jper  Qabth,  C,  J» — ^Where,  at  the  time  of  the 
execution  of  a  written  contnet,  it  is  orally  agreed 
between  the  partiee  that  the  written  agreement  shall 
not  be  of  any  force  nntil  some  condition  precedent 
hae  been  performed,  the  role  thftt  parol  evidence  of 
each  oral  agreement  is  admiitible  to  show  that  the 
condition  has  not  been  performed,  and  consequently 
that  the  contract  has  not  become  binding,  cannot 
ajyply  to  a  case  where  the  written  agreement  had  not 
onl^  become  binding,  bat  had  actnally  been  perform- 
ed as  to  a  large  portion  of  its  obligations.  The  true 
meaning  of  Swords  "any  obligation''  in  the  8rd 
proviso  to  section  82  of  Act  I  of  1872,  is  any  obUga- 
tion  whatever  nnder  the  contract^  and  not  some 
particolar  obligation  which  the  contract  may  contain. 

JFOTABirHP  MlBSBB  «.  NneHAJT  SlNOH 

[L  L.  B.,  6  Calo.,  488:  7  C. I..  B^  847 


oa. 


l^etcZMce  Aeif  t. 


Sm^  jvroetso  (1).— JVV'aiKZ. — Xlnlawfnl  eonnderaUon,- 
Act  IX  of  187:9, «.  £!9.— Plaintiff  soed  to  recover  rent 
nnder  a  ubaliat.  The  defendant  admitted  execution 
of  the  kabuUat»  but  asserted  that  he  executed  it  in 
order  to  enable  the  plaintiff  to  sell  the  land  at  a  hi^h 
price,  the  pl^tiff  agreeing  to  make  over  to  hmi 
fi282  out  of  the  purchase-money,  and  to  obtain  for 
him  from  the  purchaser  a  maurasi  pottah  of  the 
land ;  it  never  having  been  intended  that  an  v  rent 
should  be  payable  nnder  the  kabaliat  7SM  that 
evidence  of  the  oral  agreement  was  admissible  for  the 
purpose  of  proving  the  fraudulent  character  of  the 
transaction  between  the  parties.  *Kabhi  Nath 
Chuokbbbitttz  «.  BsnrpiBinf  Chuokxbbuttt  ' 
[I.Ii.B.,lOOalo«a40 


58. 


ceniraet, — 


1872s  *.  92,— Time 

£ale  of  Cfovemmeni  seinriiisi, — ^fhe  question  whe- 
tiier  an  unambiguous  written  contract  for  the  sale 
and  purchase  of  Government  paper  is  a  contract  or 
agreement  by  way  of  wager,  must  be  decided  on  the 
expressed  terms  m  the  contract  itself,  and  parol  evi- 
dence is  not  admissible  to  vary  or  contradict  those 
terms.    JvooaxaATK  Sxw  Bitx  «.  Bam  Dtal 

CLI..B.,9Calo,791 


64. 


—  JBvtdmee  Act,  t. 

92. — Bill  of  S»ehan4fe,-^S»ekuion  oj  eoideneo  of 
oral  agreomeui, — It  was  agreed  between  the  Bank 
of  Bengal  at  Calcutta  and  C.  4*  C!0'»  ^^  carried  on 
business  there,  that  the  Branch  of  the  Bank  at  Cawn* 
pore  should  discount  bills  to  a  certain  extent  drawn 
hy  C  who  carried  on  business  at  Cawnpore,  on  C, 
Co,,  against  goods  to  be  consigned  by  rail  to  C  ^ 
Co,,  and  that  the  railway  receipts  for  such  consign- 
ments should  be  forwarded  to  C  4*  Co,  through  the 
Cawnpore  Branch  of  the  Bank.  C,  accordingly  drew 
a  bill  on  C.  4*  Co,,  payable  twenty-one  days  after 
date,  which  the  Cawnpore  Branch  A  the  Bank  dis- 
counted, receiving  the  railway  receipt  for  certain 

II 
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Bvidenoe  to  add  terms  to  oontraot— co«- 

Hnmed, 

goods  conrigned  ix>  C,  ^  Co,  C,  *4-  Co,  having 
accepted  this  bill,  the  Bank  handed  over  the  railway 
receipt  to  them.  In  a  suit  by  the  Bank  against  C. 
on  the  bill,  the  latter  set  up  as  a  defence  that  the 
Ull  had  been  discounted  by  the  Bank  on  the  oral 
understanding  that  the  railway  receipt  was  not  to  be 
transferred  to  C.  4*  Co.  until  they  had  paid  the 
amount  of  the  bill,  and  that  the  Bank  had,  by  the 
breach  of  this  condition,  determined  the  defendant's 
liability.  Beld  by  SxEAiOHT,  J.  (Spavkix,  J,,  dis- 
senting), that  evidence  of  such  oral  understanding  was 
not  admissible  even  under  moviao  8  of  section  92  of 
Act  I  of  1872.    CoHur  v.  Bivx  ov  BsirctAL 

[LUB.,  SAIL,  688 

SMenee  Aei,  #. 


68. 

92,  froviio  (4), — Oral  agreement  to  reeeind  regie' 
terei  eowtraet, — D,  sold  a  house  to  P.,  and  executed 
a  deed  of  conveyance  which  was  duly  registered.  P. 
did  not  pay  the  purchase-money,  and  therefore  did 
not  get  possession.  Shortly  after  the  conveyance  had 
been  registered,  P.  returned  it  to  2>.,  with  an  endorse- 
ment thereon  to  the  effect  that  it  was  returned  because 
P.  was  unable  to  pay  the  purchase-money.  In  a  suit 
h^  the  purchaser  at  an  execution  sale  of  the  right, 
title,  and  interest  of  P.  in  the  house  against  D.  for 
possession, — Held,  the  conveyance  by  D.  to  P.  hav- 
ing been  registered,  no  oral  agreement  to  rescind  it 
could  be  proved  under  the  Evidence  Act  (I  of  1872), 
•action  d2,  proviso  (4).  Ukbdmal  MormAiri  v, 
Daytt  Bnr  Dbohdiba      .    I.  L.  B.»  S  Boxo,  647 

66. 


■  Evldexxoe  to  vary  nature  of 
deed.-*Paro{  efoidence  to  tary  conlenie  of  docu- 
mente, — Mortgage  by  Sindm  parda^naehin  ladg, — 
Sxeontion,  ^roof  of, — In  a  suit  to  enforce  a  mort- 
gage against  a  Hmdupaida-nashinlady,  the  Court  will 
look  strictly  at  the  drcumstanoes  under  which  the 
mortgage  was  executed;  and  if  it  appears  that  she 
was  acting  without  sufficient  advice^  tnat  her  ignor- 
ance was  taken  advantage  of,  or  that  undue  influ- 
ence was  exerted  to  induce  her  to  execute  the  deed, 
the  Court  will  refuse  to  enfdrce  the  mortgage.  The 
onus  is  upon  the  party  interested  in  upholding  the 
transaction  to  show  the  absence  of  nndue  influence, 
and  that  its  terms  were  fair  and  equitable.  He 
should  show  that  the  party  he  wishes  to  bind  had 
good  advice  in  the  matter,  and  acted  therein  independ- 
entiy  of  himself.  This  is  espedally  so  when  there 
was  anv  fldudary  relationship  between  the  contract- 
ing parties.  Eavai  Lall  Jowhasi  e.  EAxnn  Dbbi 
[1 B.  Ii.  B.,  0.  0.»  81,  note 


67. 


Deed  of  eale^- 


Oral  evidence  is  not  admissible  to  set  aside  a  deed  of 
sale  which  by  its  terms  is  clearly  absolute.    Jvoo- 

BVNDHOO  MOOKIBJBB  fU  LUOKHBBBBUBSB  DbBIA 

[W.  B.,  1864, 888 

Ram  Dooial  Sbv  v.  Bapea  Nath  Sbn 

[S8W.B.,167 
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68. 


Conveyance    hs 


lease  and  release  in  fee,  nnder  the  circamstanee^  held 
to  be  subject  to  a  parol  defeasancey  and  to  be  in  tbe 
nature  of  a  mortgage,  with  a  power  of  repoidbase  on 
the  footing  of  i«demption;  and  a  reconveyance  was 
decreed.  HuSTT  Lall  Ssal  «.  AinnrNDO  Chvk- 
DHsSASTDUi  .        .    5  Moore's  I.  A^  72 

•  Pftrol  evidence 


may  be  received  to  show  that,  notwithstanding  a  deed 
pnrporte  to  be  a  deed  of  absohite  sale,  the  tme  u^ 
tore  of  the  tBaosaction  is  a  mortgage.  KASfinrACT 
Boy  v.  Nowoowbt  Koohboo  .    1 W.  B«,  U 

SooxvA  Mkhdxb  «.  GmiBHOo  Ram  Mwdxtl 

[i2w.B.,ae4 

Bahsbhu&iDabb  9,  Baku  Max^hitb  Doss 

[]aw.&,2os 

Nahbolaix  HinnB>.  Pnosoinro  Motbb  Dbbia 

[xow.B^ms 

60. '     ■        Mutation      qf 

firamd  amd  eollusum.'—JSxeoutiam  qf  deed.— Jn  a  suit 
bv  a  pardah  lady  to  set  aside  a  bill  of  ssJe,  execution 
of  which  by  her  had  been  obtained  by  collusion  «^nH 
fraud,  the  Court  admitted  parol  evidence  to  show 
that  the  InU  of  sale  was  intended  by  her  to  operate 
only  as  a  mortgage,  and  to  vaiy  the  rate  of  interest 
therein  stipulated  for.  HAHOHirB  Dabs  «.  Bhaga- 
BATiDAai      .  .     iai*.B^O.C.,28 


6L 


Mariffam.^Bitt 


of  aaU.'—BuU/ar  epeeifie  perftrmamoe.'^^  a  suit 
for  specific  performance  of  an  agreement  to  convey 
certain  property,  the  contract,  which  was  in  writing, 
was  admitted  by  the  wties;  but  the  defendant 
alleged  that  there  had  been  an  understanding  ver- 
bally come  to  that  if  he  repaid  the  consideration 
money  with  interest,  ftc.,  to  the  plaintiff  within  two 
years,  the  plaintiff  would  reconvey  the  premises  to 
him,— JI0M  that  the  defendant  could  give  parol  evi- 
dence to  supplement  the  written  contract,  ^n^  show 
that  it  was  intended  to  be  a  mortgage  and  not  an 
absolute  bin  of  sale.  Bhoiavath  Ehsttbi  «.  Kaki- 

FKABUB  AauSWAJiLA  •     8  B.  Iiu  B.,  80 

-  Svidenee  Aoiy 


a.  92,^Oral  tmemeni  ctmiemportmeome  wUh  deed 
of  eale.— The  defendant  admitted  the  execution  of  a 
deed  of  sale,  but  alleged  that  contemporaneona^  with 
it  he  entered  into  an  oral  agreement  with  the  vendee 
that  the  deed  was  to  be  merely  a  security  for  the 
payment  of  a  certain  sum  of  mon^  by  the  d^eod- 
ant  to  the  vendee,  and  that  a  large  portion  of  the 
sum  so  secured  had  ahready  been  paid  to  the!  vendee. 
Held  in  special  appeal  that  as  the  alieged  agreement 
was  ^olly  hioonsistent  with  the  terms  of  the  deed 
of  iale,  evidence  to  parove  such  agreement  was  ex- 
cluded by  Aot  I  of  lS78,8eetion  92.  MitHvloU  Seal 
V.  AiMmndo  Ckunder  Samdle,  6  Moor^e  L  A,,  72, 
distinguished.  Bajetapa  v,  Svnoabdab  JA€MrrAiri>Afl 
[;i.Ii.B.,lBoxii.,883 


8.  VARYING  OR  CONTRADICTING  WRITTEN 
INSTRUMENTS-coaMiMed. 


Hhridenoe 
68. 


to  vary  aatiire  of  deed- 


— —  Morigage^^^ 

Bale.'^Oral  enideme  ivAea  admisMle  ie prove  tkast 
am  oppareui  eaU  it  amortgoge.—JSMonee  Aoi  ilqf 
1672),  99.  91,  92,  amd  llS^—Chadmei  of  parUee.-^ 
8pee{fio  BeUtfAet, «.  Bff.— A  party,  whe&er  piain- 
tuf  or  del eaduit^  who  setn  up  a  contempoiaDeoiu  o«aI 
agreement  as  showing  that  an  apparent  sale  waa 
really  a  mortgage,  ahould  not  be  pennitted  to  start 
his  caae  by  offering  direct  parol  evidence  of  sndi  oral 
agreementi  bat  if  it  appear  dearly  Mid  nnmistake- 
ablv,from  the  condnct  of  the  parties,  that  the  ians- 
aetion  has  been  treated  by  wm  as  a  mortgage,  tiba 
Court  will  give  effect  to  it  as  a  mor(;gage,  and  not  aa 
a  aal^  and  therefore,  if  it  be  neoessaiy  to  ascertain 
what  were  tiie  terms  of  the  mortgage,  the  Court  wiU 
for  that  purpose  allow  pand  evidence  to  be  given 
of  the  original  oral  agreement.  Jkrimoddee  Ptrik  t. 
£biei  2\BHtfar,  Z  Z.  iB.,  5  €b&r.,  MX^,  diflsested  fnmi. 
Although  parol  evidence  will  not  be  admitted  to 
prove  ditec%  tiiat  simuMsneooriy  witii  tire  eaeoa- 
tion  of  a  bin  of  sale  there  was  an  oral  agxeement 
by  way  of  defeasance,  yet  the  Court  will  look  to  the 
subse<pent  conduct  of  the  partiee,  and  if  it  elearly 
appears  from  such  conduct  that  the  apparent  vendee 
treated  the  transaction  as  one  of  mortgage,  the  Oourt 
will  give  effect  to  it  as  amortgage  and  nothing  more. 
It  is  a  mistake  to  reject  evidence  of  the  condnct 
of  parties  to  a  written  contract  on  the  ground  that  it 
is  only  an  indication  of  an  unexpressed  nnwrilAen 
contract  between  them.  Conduct  is,  no  doubts  evi* 
dence  (tf  the  agreement  out  of  which  it  arose;  but  it 
may  be  very  much  more*  In  many  cases  it  may  amount 
to  an  estoppel.  &  such  a  case  it  is  dear  tiiat  evidence 
of  conduct  would  be  strictiy  adnaarible  under  seetUm 
115  ot  the  Evidence  Act  Q[  of  1872).  And  even 
when  conduct  falls  short  of  a  legal  estoppel,  there 
is  nothing  in  the  Evidence  Act  which  preventa  it 
from  being  proved,  or,  when  proved,  from  oeing  taken 
into  consideration.  Courts  of  Equity  in  England 
will  alvms  allow  a  party  (whether  plaintiff  or  defend- 
ant) to  show  that  an  assignment  A  an  estate,  whidi 
isy  on  the  face  of  it,  an  aSsolute  ccnxveyance,  was  in- 
tmded  to  be  nothing  more  than  a  security  for  debt^ 
and  they  will  not  only  look  to  the  conduct  of  the 
parties,  but  will  admit  mere  parol  evidence  to  show 
or  explain  the  real  intention  and  purpose  of  the 
parties  at  the  time.  The  exercise  of  this  vemedial 
jurisdiction  is  justified  on  two  grounds,  tiis.,-  part 
performance  and  frand.  The  Courts  in  India  aie 
not  preduded  by  the  Evidence  Act  from  exerda- 
ing  a  eimilar  jurisdiction.  The  rule  of  estoppe],  as 
laid  down  in  section  116,  coven  the  whde  ground  cov- 
ered  by  the  theory  of  part  performance.  That  section 
does  not  say  that,  in  order  to  constitute  an  estoppd, 
the  acts  wmdi  a  person  has  been  induced  to  do  mnrt 
have  been  acts  prejudicial  to  his  own  interest.  Its 
terms  are  sufficiently  wide  to  meet  the  case  of  a 
grantor  who  has  simply  been  allowed  to  remain  in 
possession  on  the  understanding  and  bdief  that  the 
txtttuaction  iraa  one  of  mortgage,  and  thus  every  in- 
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to  vary  natase  of  deed— «imi- 


!  ndbsfe  tlie  Bngfidi  Gcmrtf  can '^  part  perform- 
woald  be  faroi^glit  within  the  Indiantrnle  of 
^  eL  But  the  gtoaod  upon  wMch  thia  jnzisdic- 
tianTof  the  Conrta  in  India  may  moat  aafely  be  leated, 
ia  the  obligation  which  liea  upon  them  to  prevent 
hmuL  The  Coorta  win  not  aUow  a  nile»  or  even  ft 
Btefcnte  whiob  waa  paaaed  to  anppreaa  firmnd,  to  be 
the  moat  eSectoid  encouagement  to  it,  and  aocord- 
4d^  in  IBngiand  the  GonrtB,  for  tiie  pnrpoae  of 
yavanting  fimd,  have  in  nme  caaea  aet  aode  the 
CoiuiMm  Law  ndea  of  evidenoe  and  the  Statute  of 
Aanda.  The  CSonita  in  India  have  the  aame  jnatifica- 
Hm  in  dealing  aimilady  with  the  obetadea  iiiter- 
poaed  by  the  Evidence  Act.  In  thua  modifying 
the  mlea  laid  down  by  aectiona  91  and  02  of  that 
▲at*  the  CSowrta  wiQ  not  beaetnig  in  oppoaition  to  the 
inftaitioai  of  the  LegiaJatue,  which  by  enacting  the 
nevinoiia  of  aection  26,  daaae  («)  of  the  ^eciflc 
Belief  ActH  of  1S7^»  haa  shown  anintention  to  lelaz 
the  mlea  cf  the  Evidenoe  Act  ao  aa  to 
into  confoiini^  with  the  practice  of  the 
Ooofta  of  ChaAOflry.  Qtuars,— Wheliier  proviM  (1) 
teaectUm  SS.of  the  Evidence  Act  ia  not  la^  enough 
to  let  in  evidence  of  anch  Babeeqaent  conduct  aa  in 
the  view  of  the  Court  of  Equi^  would  amount  to 
fraud,  and  would  entitle  a  grantor  to  a  decree  re- 
'    '  '    [  the  grantee  from  proceeding  upon  hia  docu- 

TiAKaWlffAN  V.  GoyiKDA  KAKJI 

[I.I..B^4BonL,694 


Mk   '    ■  Evidence  Ad, 

«•  Sa^-'AdmieeiMifyf  ^jmidenee  to  eomtradAoi  dotm- 
memL—A.,  by  a  deed  of  aale  abaolute  on  ita  face,  trana- 
fierred  certain  land  to  S,  for  the  sum  of  fiS79.  A, 
alleged  that  at  the  time  the  tranaaction  waa  entered 
into  it  waa  undeiatood  and  oraUy  agreed  that  the 
fala  waa  merely  by  way  of  aecority  for  the  payment 
of  B400  doe  to  a  third  party^  C,  under  a  compro- 
niae  made  by  A.  with  C,  for  the  aatiafaction  of  a 
decree  lor  B882,  which  the  latter  held  againat  A,; 
and  that  it  waa  at  the  aanie  time  oiaSy  .agreed 
between  AL  and  S.  that  on  the  payment  of  tibe  money 
by  X  to  &,  the  deed  of  aale  ahould  be  delivered  to  the 
former.  Subsequently  A*  brought  a  auit  againat  S. 
for  the  return  of  the  kobala,  alleiging  that  the  whole 
ef  the  money  had  been  paid  to  A,  Meld  that  aection 
88  of  tiie  Evidence  Act  I  of  1872  prevented  the  ad- 
miaaion  of  evidoioeof  the  oral  agreement  to  contradict 
liiedeed  of  aale  which  had  admittedly  been  contemporb 
•oMai.    Bax  Dtax  Bkna  e.  Hmu  Laia  Pabat 

[8C.I..B^886 

66L  ■       Ihidenee   Ad, 

•m^SL^Smdme^  eamtradieHn^  doewmetU^-^Martgaffe. 
— Ctmditional  «a2a.— It  doea  not  necesaariW  foUow 
from  aeetion  92  of  the  Evidence  Act  that  subsequent 
conduct  and  aurroundinff  drcumstanoea  mav  not  be 
l^ven  in  evidenoe  for  l£e  purpoae  of  showing  that 
what  on  the  face  of  it  ia  a  conveyance  ia  rrally  a 
mortgage.    Thia  rule  turns  on  the  fraud  which  is  in* 

II 


S.  VARYING  OB  CONTRADICTING  WRITTEN 
INSTRUMENTS-coii^'»»«{. 

SvideBiOe  to  vary  nature  of  deed— aoa- 
timted. 
vdved  in  the  oonductof  the  person  who  ia  reaUy  a  mort- 
gagee,and  who  acts  himaelf  up  aa  anabsoluto  purchaaer, 
and  the  nde  of  admitting  evidence  tor  tiie  purpose 
of  defeating  tiua  fraud  would  not  appl^  to  an  inno- 
cent purohaaer  without  notice  of  the  eziatence  of  the 
mortgage,  who  merely  bought  from  a  person  who 
waa  in  possession  of  title-deeds  and  waa  the  ostensible 
owner  of  the  property.    Eashi  Nat&  Da88  e.  HvB- 

BinUB  If  OOKBBJBB 

[I.  I..  B^  9  Galo.^  888: 18  O.  Ii.  B.,  U 

ea  ' Svidenee  Ad  (/ 

of  X872),  9.  92.-'MoHsage.^Sale.'^Condud    of 


parii0B.—Qrai  midenoe  mhe»  admieeible  to  prooe 
ihiU  oa  ofpormit  Male  it  a  moriffage.—AdmieetbUHjf 
of  parol  eoidenee  io  coiy  a  wriUen  eomtrad,'--The 
defendant,  in  ancwer  to  a  suit  by  the  phunfafl  for 
poasesaion  of  certain  land,  alleged  that  the  kobala, 
wMcb  purported  to  be  an  out-imd-out  aale  in  favour 
of  the  plaintiff  and  on  which  tiie  plaintiff  baaed  hia 
title  to  the  property,  waa  intended  by  the  partiea  to 
opeiato  only  as  amortgage;  and  to  prove  such  aUega- 
tiona  tendned  evidenoe  of  the  cizenmatancea  under 
which  the  kobala  waa  executed,  and  of  the  conduct  of 
t^  partiea  to  ahow  that  the  document  had  all  along 
been  treated  aa  a  mortgage  and  intended  to  operate  aa 
auch.  jBs2d  that  sudbi  evidence  waa  admissible.  Seld, 
also,  that  section  92  of  the  Evidence  Act  made  no  al- 
teration in  the  law  aa  laid  down  in  Eaeki  Naik  ChaU 
tetyee  v.  Ckamdi  Ckmm  Bamenee,  S.  L.  JR.,  JSvp.  Vol., 
388,  but  ia  in  accordance  wiui  what  waa  decided  in 
that  case.  Bakeu  Luhehman  v.  Govinda  Kanji, 
L  L.  M.,  4  Bonh,  694,  followed.  Mam  JDoyal  J^o^oi 
9.Seera  LM  Para^,  S  C.  L.  M„  88$:  and  Da/imod- 
dee  Fa4Jt  v.  Kaim  Toridair,  I.  L.  B„  6  Colo,,  300, 
^^^y^^ntff^  from.  Hix  CsusDiB  Soob  a.  Kaut 
GsuBirDAflB 

[I.Ii.B^9  Calo.»528: 18  O.I..  B.,  887 

07. Xividenoe  of  agreement  to 

pay  interest  on  docnuxnent—Svidenoe  of  eon- 
iemporaneoue  agreemeiU.^8wU  on  Kath-ehitta, — In  a 
suit  upon  a  hath-chitta,  the  Court,  having  regard  to  the 
informal  nature  of  the  document  sued  upon,  aOowed 
evidenoe  to  be  g^ven  of  a  verbal  agreement  to  repay 
the  amount  acknowledged  with  interest,  no  mention 
having  been  made  aa  to*  interest  in  the  hath-chitte  it- 
self. XJioiss  Ghussbb  Basbbjbb  «.  Monnri  Mo- 
euvBasb        ....   9O.Ii.B^d01 


ea 


8wU  onprotfiie' 


eory  aotow— Where  a  promissory  note  is  silent  as  to 
interest,  a  verbal  agreement  made  subsequently  to 
the  execution  of  the  note  to  pay  interest  may  be  proved 
under  dause  2  of  section  92  of  the  Evidence  Act 
If  vbe  KATSSSk  or  SowDAKOvnl  Bbbya  a.  Spal- 

DiHo iac.i..B.,ie8 


68. 


8»ii  on  promie- 


eorg  aofo.— -When  a  note  of  hand  promised  repayment 
of  a  loAD,  with  intereat  at  five  per  cent,  without 

3n2 
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8.  VARYING  OR  CONTRADICTING  WRITTEN 
INSTRUMENTS— co««iMi«l. 

Evidence  of  agreement  to  pay  interest 
on  document — continued, 

stating  either^^r  mensmn  or  per  amHm,^Held  thai 
the  conBtruction  that  interest  was  to  he  calculated 
without  reference  to  time  was  contrary  to  all  practice, 
and  that  the  amhigoily  was  one  which  might  fairly  he 
explained  hy  previous  transactions  between  the  parties 
and  by  custom.  Mahoxbd  Shaksooddbbv  o.  Ab- 
doolHuq    ....    W.B^  1864^  879 


7<X  Evidence  to  show  rate  of 

interest— J^waanca  Aet,  a,  92,—8uit  onpromieeoty 
«ote.— Suit  for  balance  of  principal  due  for  money 
lent,  with  interest  thereon  at  6  per  cent  per  mensem. 
It  appeared  that  the  defendant  being  indebted  to 
^aintiff  on  a  promissory  note  for  B600,  applied  to 
him  for  a  further  loan  of  Bl,600,  proposing  to  lay 
out  the  whole  amount  of  R2,000  in  the  perf ormanoe 
of  a  contract  then  subsiBting  between,  himself  and 
the  Madras  Railway  Company  and  offering  to  give 
plaintiff  a  share  in  such  contract:  that  plaintiff  con- 
sented to  lend  the  said  sum  pavable  with  mterest  at 
6  or  7  per  cent,  per  mensem  m  lieu  of  becoming  a 
partner,  and  also  to  give  defendant  two  mon^ 
previous  notice  on  requiring  repayment  of  the  loan. 
Defendant  demurred  to  the  rate  of  interest  which  he 
said  he  would  further  consider  on  his  return  to  Cudda- 
pah,  but  being  in  immediate  want  of  the  money,  pro- 
posed to  borrow  it  on  a  promissory  note.     Plaintiff, 
wscordingly,  on  the  18th  October  1870,  lent  defendant 
fil,500,  and  obtained,  in  lieu  of  the  note  tor  fiSOO, 
whi<^  was  returned,  a  promissory  note  for  B2,OOoI 
payable  on  demand,  with  interest  at  12  per  cent  per 
annum,  which  note,  plaintiff  alleged,  it  was  agreed 
should  be  cancelled  on  receipt  of  a  letter  from  the 
defendant  fixing  the  rate  of  interest  (this  was  denied 
l)y  defendant^.    Defendant  subsequently  wrote  two 
letters  to  phiintiff,  agreeing  to  pay  interest  at  6  per 
cent  per  mensem,  and  plaintiff  endorsed  the  said  note 
at  cancelled.    Plaintiff  also  alleged  that  he  received 
interest  at  the  rate  of  6  per  cent  per  mensem  for  two 
months,  and  produced  a  witness  who  deposed  to  that 
effect     This  defendant  denied.     Meld  by  the  Ori- 
ginal Court  (foUowing  Abray  v.  Crux,  L.  A,  6  O.  P., 
87)  that  the  oral  evidence  was  inadmiseible  to  show,  the 
rate  of  interest  dekore  that  of  the  promissory  note 
and  that  the  subsequent  letters,  offering  a  higher  rate 
of  interest,  were  without  considemtion,  fwiSiere  was 
not  any  evidence  of  forbearance,  and  that  the  plain- 
faff  had  a  right  to  sue  on  the  promissory  note  the 
very  day  after  it  ^as  made.    Plaintiff  appealed  on 
ttie  mound  that  the  evidence  was  admissible,     ffeld 
ty  MoECjAK ,  C.  J,,  that  the  evidence  was  admissible  : 
that  the  tow  is  that  notwithstanding  a  paper  writing 
which  purports  to  be  a  contract  may  be  produoS 
It  IS  still  competent  to  the  Court  to  find,  upon  suffi- 
cient evidence,  that  this  writing  is  not  really  the  con- 
tract;   and  the  riflk  of  groundless  defence  does  not 
affect  the  rule  itself,  though  it  suggests  caution  in 
acting  on  it:    that  in  this  case,  at  the  time  of  the 
advance  of  the  money,  there  was  an  agreement  touch- 
ing the  transaction  of  loan,  although  the  rate  of  intor- 


BVrDESrcaB-^FABOIi  BVIDENCaB^ooii. 

Humed. 

8.  VARYING  OR  OOKTRADICTING  WRITTEir 
INSTRUMENTS— con^MKMi. 

JDvidenoe  to  show,  rate  of  intereit— eo*- 
UuMed. 

est  was  still  unsettled  and  under  discussion;  tfaeplun- 
tiff  declined  to  lend  on  the  terms  of  a  joint  interest  in 
the  venture  as  proposed  by  the  defendant;  and  the 
latter  refused  to  pay  the  rate  demanded;  beforo  any 
final  agreement  and  while  the  transaction  was  stiU 
incomplete,  the  note  was  given,  not  as  a  writing  which 
expressed  or  was  meant  to  express  the  final  contract 
but  rather  as  a  voucher,  or  a  temporary  and  provisional 
security  for  the  money  pending  thediscnssion  respect- 
ing the  rate  of  interest;  and  that  if  the  note  was 
thus  given  and  received,  it  should  not  be  regwded  as 
the  contract  between  the  parties,  or  as  a  written  con- 
tract excluding  other  evidence  of  the  true  contract 
By  Kbbkak,  J,  (concurring  with  the  Chief  Justice  as 
to  the  admissilality  of  the  evidence),  that  assuming 
that  the  promissory  note  did  represent  a  complete 
contract  between  the  parties,  such  contract  was 
waived  and  discharged  by  the  acts  and.  agreement  of 
the  parties  before  breach,  and  a  new  contract  namely, 
the  contract  for  larger  interest  substituted.  Abram 
e.  Crux,  L,  £.,  6  C.  P.,  37,  distinguished.    Gvdda- 

LU  RUTHNA  MVDAUTAB  V.  KunrATTUB  AXUMUOA 

MUAMJTAB  ....    7Mad.,188 

7L —  Consideration  for    deecL^ 

Proof  of  eoniideratton^—Seeftal  in  bond.—Onl 
evidence  is  admissible  to  prove  that  consideration  has 
not  been  paid  at  all  or  in  fuB,  notwithstanding  the 
recital  in  the  bond  that  full  consideration  has  been 
paid.    Walu  Mahoiod  •.  Eukub  Au 

[7W.B.,488 

72. Proof  of  want  of 

oontideroHon,  or  onl^  porHon  paid,—Onl  evidence 
may  be  received  to  prove  that  the  consideration  stated 
ina  deed  to  have  been  paid  was  not  paid,  but  not  to 
prove  that  only  a  small  portion  of  the  consideration 
stated  in  the  deed  to  have  been  received  in  full  was 
to  be  paid  at  the  time,  and  that  the  rest  was  not  only 
to  remain  in  abeyance  pending  the  result  of  a  suit 
but  to  be  paid  only  in  case  of  the  successful  termina- 
tion of  that  suit    Shbwab  Sjotgh  v.  Abqjtr  All 

[6W.B.,9e7 

7a 


I  JBvidenee  to  ahow 
onlgportion  of  eontideraHon  of  bond  woe  received, 
— ^Where  a  suit  was  brought  upon  two  native  bonds 
executed  by  the  defendant  for  the  principal  and  inter- 
est reserved,  and  the  bonds  contained  a  statement 
that  the  principal  had  been  borrowed  and  received  in 
cash, — Meld  that  it  w^  open  to  the  defendiint  to 
show,  by  evidence,  that  only  a  portion  of  the  princi- 
pal sum  had  been  received  by  him.  Gattsbyallaba 
Raxohabsba  Vbllia  Bomata  Natik  v.  Vibapfa 
Chbtti 2  ICacU  174 

74,   — — — — — Proof  of  eonei- 

deroHon  etated  in  a  deedr—SecHon  92  of  the  Evi- 
dence Act  (I  of  1872)  prevents  the  admission  of 
oral  evidence  for  the  purpose  of  contradicting  or 
varying  the  terms  of  a  contract  ^t  does  not  prevent 
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JBVll>BNOB-*FABOI«   BVIDBNOB— eos- 


Jb  VABTINa  OB  CONTRADICTING  WRITTEN 
INSTRUMENTS— tfOfi^iiiiMct. 

Odnsideration  fbr  deed-^n^trntetf. 

a  parly  to  a  contract  from  diowuig  that  there  wm  no 
oonaideiation,  or  that  the  consideration  wm  different 
from  that  deecrihed  in  the  contract.  Where,  there- 
for^ a  deed  of  mle  deecrihed  the  connderation  to  be 
BlOO  in  ready  cash  received,  hat  the  evidence  showed 
that  the  oonsiderataon  was  an  old  bond  for  B68-12-0 
and  B36-4-0  in  cash,— JSTs^^l  that  there  was  no  real 
variance  between  the  statement  in  the  deed  and  the 
evidence  as  to  oonsidraation,  having  regard  to  the  fact 
that  it  is  cnstomary  in  India,  when  a  bond  is  given 
wholly  or  partial^  in  consideration  of  an  existing 
debtk  to  describe  l£e  consideration  as  being  "ready 
money  received.''    HuKUKOHiLin> «.  Hibalaa 

[XIi.B^8BoixL,169 

VASUDITA  BHAXLV  «.  NAAABAinCA 

[LIi.B^51CacU6 


76. 


Oral      evidenee 


wkeu  admUtihU  io  prove  that  eonaiieraHon-moMif 
MiaUd  ta  ecmiraei  to  have  been  paid,  Aof  not  been 
paid,  Ini  hoe  been  applied  in  a  way  agreed  on  be- 
Ueeen  ike  portiee.—Bvidenee  Act,  I  of  1872,  e.  92.-^ 
A  deed  of  pmtowa  contained  a  recital  of  the  payment 
of  the  sam  of  fi2,000  as  bonus  to  the  plaintiff  by 
the  defendant,  the  mode  of  payment  being  stated  to 
be  in  cash  in  one  lamp  sum.  The  plaintiff  sued  to 
recover  the  sam  of  Bl,850,  alleging  that  only  &150 
had  been  paid,  and  not  Be.  2.000  as  recited  in  the 
pmtowa.  The  defendant  admitted  that  B850  was 
doe,  and  as  to  the  remaining  &1,000  alleged  that, 
at  the  time  of  the  transaction,  it  was  agreed  that  the 
sum  of  BXfiOO  was  to  be  retained  l^  him  on  ac- 
eoont  of  a  debt  dne  W  one  of  the  plaintiff's  relations 
to  him.  The  plaintiff  objected  that  the  evidence  of 
the  agreement  set  up  by  the  defendant  was  inadnus- 
mble.  SeU  tha^  inasmaoh  as  it  was  open  to  the 
piMnfafP  under  proviso  1  of  section  92  of  the  Evi- 
dence Act  to  prove  by  oral  evidence  that  the  whole  of 
tlie  considera^n-money  had  not  been  paid,  it  was 
eqnaUy  competent  to  the  defendant,  in  answer  to  sach 
case,  to  addace  evidence  to  prove  the  tnie  natare  of 
the  contract^  and  that  the  consideration  was  different 
from  that  stated  in  the  contract.  Seld,  alio,  that 
the  plea  of  the  defendant  sabstantially  was  that,  al- 
tlMagh  the  consideration  was  fixed  at  &2,000,  there 
was  a  separate  oral  agreement  to  the  effect  that  oat 
of  that  sam  the  plaintiff  was  to  refund  Bl,000  on 
aoooont  of  the  debt  dne  from  his  relative,  and  that  on 
tins  gioand  the  oral  evidence  tendered  was  admissible 
under  proviso  2  of  section  02  of  the  Act,  the  stipa* 
lation  as  to  the  refund  of  the  B1,000  not  being  m- 
ooBsistent  with  the  recital  as  to  the  consideration  in 
the  contract  Lala  Hixkat  Sabai  Sihgh  e. 
LiswHBMAV.  .  LIfcB.»llCalo.,486 


7a 


Evidence  to  prove  oontraot 


— Statute  ofl^audi. — Variance  between  bought  and 
sold  notes. — ^The  defendant,  a  Hindu,  entered  into  a 
contract  of  sale  with  the  plidntiff  through  the  medium 
cf  a  broker.  The  broker  made  no  entry  of  the 
contract  in  his  book,  and  there  was  a  material  vari- 


BVIDBNOB^FABOIt    fiVIBEHOlS— eoa- 

tinned, 

S.  VARYING  OR  CONTRADICTING  WRITTEN 
mSTRUMENTSr-tfoa^MMcI. 

Xlvldanoe  to  prove  oontraot— tfoa^'aiMd. 

anoe  in  the  bought  and  sold  notes  delivered  by  him* 
The  notes  were  accepted  and  retained  by  the  plaintiff 
and  defendant  respectively.  In  an  action  for  non- 
delivety  under  the  contract, — Seld  that  the  contract 
was  made  before  the  notes  were  written;  the  notes 
were  sent  by  the  broker  to  his  principals  merely  by 
way  of  information ;  and  the  Statute  of  Frauds  not 
applying,  the  plaintiff  was  at  liberty  to  give  parol 
evidence  of  the  terms  of  the  contract.  Clabton  «• 
SsAW  9B.L.B^a45:16W.B^414 


77. 


Qontraet  of  in- 


demnity. — Evidenee  Aet,  «.  92. — Mortgage. — Con- 
temporaneoue  oral  contract, — In  a  deed  of  mortgage 
executed  on  behalf  of  a  minor  by  his  guardian  in  fo- 
vour  of  T.  (who  did  not  execute  it),  it  was  recited  that 
the  mortgage  was  made  to  secure  the  repayment  of  a 
certain  sum  which  T.  had  undertaken  to  expend  in 
liquidating  certain  debts  due  by  the  minor's  estate, 
and,  amongst  others,  a  debt  due  to  JT.  T.  having  failed 
to  pay  this  debt,  K.  obtained  a  decree  against,  and 
was  paid  by,  the  minor's  guardian.  In  a  suit  brought 
on  behalf  of  the  minor  against  T.  to  recover  the 
amount  paid  in  satisfaction  of  K'e,  decree,  T,  pleaded 
that  it  had  been  orally  agreed  at  the  time  of  the 
mortgage  that  he  was  to  obtain  an  indemnity  either 
from  K.  or  from  the  minor's  guardian  before  pay- 
ment, in  case  the  minor  repudiated  the  debt  on  com- 
ing cf  age.  The  District  Court  rejected  the  evidence 
in  support  of  this  plea,  on  the  ground  that  it  was  in- 
admissible by  virtue  of  section  92  of  the  Evidence 
Act,  1872.  Seld  that  the  evidence  was  admissible. 
TZBUTBHOADA  V.  RAlffaABAlCI 

[L  I..  B^  7  Mad,  19 
BVIDBNCII  ACT  (II  OF  1855). 

8.4. 

See  EviDBNGx— CnriL  Casks— MifloiL- 
LAKBous  Documirrs— Bktbibs  bt 
Officbbs  07  ConsT    .    8  W.  B.,  276 


—  as.  0  and  8. 

See  EviPBiroB— Criminal   Casbs— Gov- 

BBKMBNT  GAZBTTB. 

C7B.I..B.,68:16W.B.,Cr.»25 


—  8.18. 

See  EviDBNOS—Cxviir  Cabbs— Maps. 

[IOW.B.,801 

—  8.14. 

See  Chabgb  to  jTrsY^Sviaasa  up  la 

SPBCIAL     CASBS — QXTBSTIONS     OP     LAW 

ABS  Fact  .    8  W.  B.»  Or.,  00 


—-8.24. 

See  PsiTUiBaBP  ComimriCATiOB'. 

[15  W.  B.,  840 
1  B.  li.  B.,  A.  Cr.,  8 
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wnjyjsBfOE  AOT  (n  of  ibso— cMMiiMif. 

B.  SL 

See  EvTDmtCB^CBimsMJi  CAfisfl^POLioS 
Etidbkob,  Dxabibs,  Ac. 

[7  W.  B^  Or.^  81 
UW.B^Cr^SS 
B.  82. 

See  CONTBSSIOir— COHTESSIOIfS  BVBSI- 
qmSTLY  BBTSAOTBD  •  8  Boui.,  Ct.,  108 

B.84. 

iS^  WiTNBBB^GBtMnrAL  Casbs^Examx- 
KAxzoN  07  WmnnsBS — Cboss  Ezaxi* 
VAxiON  •    16  W.  B.9  Cr.9  S8 


8.80. 


See  BTinBiroB->CiTiL  Cibbs^Jixabahdi 

AHB  JaMA-^ABIL-BAXI  VaVBRB, 

C7W.IU888 

—  B.48. 

See   EVEDBKOB— CiTIL   CASBS— AOOOVBTB 
ABD  AOOOVBT  BoOKS     .  HarBli.,  810 

See  EVIDBirOB— CtYIL  OA0B8— JAXABAITDZ 
AB3>  JAMA-WABED-BAXI  PAPBBB. 

[7W.B^588 

8  W.B.,  880,888 

lOW.B^SOl 

B.4& 

500  EyIDBKOB— Cinii  CAflB8-rJAItAfiAin>t 
ABB  JAICA-WABIL-BAKI  PaPBBB. 

[7W.B.,58d 

—  8.47. 

See  EnpBBCB— OiTXL   Cabbb— Hbabbat 
Etxdbvob   .  .  0W.B„161 


8.4a 


See  EriDxirci— Cboohal  Cabbb— Nasitb 
Sbau  •        .  8  W.  B.»  Cr.,  6 


8.68. 


See   EnPBHCiB— OiYiL  Cabbs— AcoomffTS 
ABB  AoGOTnrr  Books. 

C4B.I«.B.,F.a,81 
18W.B.,F.0..88 
—  8.67. 


See  Apfbudatb  Comrr— Etibbbob   abb 
Abbxhohal  Etidbvob  ob  Appbal. 

[8W.B.,400 

srviDXNrcB  aot  a  of  iots). 

B.^-^'CoMri."^SeffieWaHon  Aet 

{Vni  qf  19n\  e.  82,-'SMh'B^ff%etrar.''Penal 
Osde,  e,  ;88a— By  sectiaa  82  of  the  Begfufzation 
Act  a  Sab-Begistrar  ib  a  paUic  offloer,  and  piooeed- 
ingi  before  bim  are  jncUcial  proceedings  wi&in  tbe 
meanSng  of  section  228  of  tbe  Penal  Code;  and  as  be 
is  legally  antborised  to  take  evidence,  be  is  a  <' Gonrt '' 
as.  defined  by  tbe  Evidence  Act^  section  8.    Ix  thb 

XATTBB  OF  THB  PB1!|TZ0B  OB  SASBHABI  LaL 

[18  B.  la.  B.»  Ap^  40 :  88  W.  B.,  Or.»  10 


—  8.6. 
5^B.  11 


11  Bom.,  186 


BVmBNGB  ACT  (I  OF  1878)-«<MiliMMtf. 

88.  6-14. 

Sh  EriBBiroB— OstntxAL  Cabib— ludiN 

eAL  GBA!£lBICAn0X. 

[XIttB.,6Oal0i,656 

8.a 

8MEL8  X.Ii.B.,10Oale«80a 

L 8.  8k  ilL  (k).— 2i4iM<t0<Mk— Ckm- 

feeeion.'^A,  prisoner  was  indicted  f6r  theft  and  di»> 
honestly  receiTing  stolen  property.  Tbe  prasociiiofv 
wbild  travelling  bv  train  to  Oilcatta,  discovered  the 
loss  of  tbe  propeixy,  and  stated  bis  loss  to  a  ralhray 
police  inspector  at  the  first  station  at  which  Ute  train 
stopped  after  be  became  awate  of  the  theft,  the  pri* 
soner  not  then  being  present  This  statement  wa* 
tendered  in  evidence,  and  admitted  nnder  section  8^ 
illnstrstaon  (k),  of  tbe  Evidence  Act  Evidence  wa* 
also  tendered  of  a  statement  made  by  the  prisoner  to 
the  constable  who  arrested  him,  to  tbe  effect  that 
some  of  the  property  bad  been  given  bim,  and  that 
he  bad  bought  the  rest,  and  this  was  admitted;  the 
Court  remarking  tbat*thei!«  was  a  distinction  fai  the 
Evidence  Act  between  "  admission  "  and  "confossum." 
QvBxx  «.  Haoboxald         .    10  B.  Ia.  B.9  Ap.»  S 

8. 8.  8k  ill.  (g),  and  8.  a— Afoee^ 

meni  made  to  ikirdlperetm  by  pereon  is/areil.— The 
only  evidence  against  a  prisoner  charged  with  having: 
volnntarilv  caosed  grievoos  hart  was  a  statement 
made  in  tile  presence  of  the  prisoner  by  tbe  person  in> 
jnred  to  a  third  person  immediately  after  the  oom- 
mission  of  the  offence.  The  prisoner  did  not,  when 
tbe  statement  was  made,  deny  that  she  bad  done  the 
act  complained  of.  Seld  that  the  evidenoe  vnw  ad^ 
missible  nnder  section  6,  and  section  8^  illnstratioii 
(ff),  of  tbe  Evidence  Act  Ix  TSB  xattbb  aw  tbm 
PBxmox  OP  SvxAT  Dhobxx 

[X  la.  B.,  10  Gala,  808 


88. 8  and  0. 


Am  Etibbxob-<7bi]Cixal  Casbb— Dtik^ 
bbolabaxioxb    .  I. I1.R, 7  AIL«886 


8.11 

Sm  Evlubxus-— Ctmi 
Jvboxbbtb,  axb  Pbooxbbxxcw  XX  worn" 
jiBB  Sirrm— Dbobbbb  axb  Pboobbbixchi 
XOS  IXTBB  pastbb     .  U  O.  Ia.  &»  688 

509  Bbb  Jitbioata— EssoppBii  bx  Jvbo- 
XXBT8    .        •    L  Ii.  B.,  6  Gala,  171 


L 8.11and8B.6andl68.— 5tiii«- 

metU  ikat  amtiher  wUneee  woe  at  m  partumimr  p1m09 
at  aparHmOar  ftsis.— The  statement  of  a  witness  for 
the  defence,  that  a  witness  for  the  proseeatioa  waa 
at  a  pttrticolar  place  at  a  partimdar  time,  and  eonse- 
qnently  conld  not  then  have  been  at  another  plaot^ 
where  the  bitter  states  he  was  and  saw  the  accaaed 
persons,  is  properly  admissible  In  evidence,  even 
though  the  witness  for  tiie  prosecntion  may  not  him- 
self have  been  cross-examined  on  the  point :  seetiona 
6^  11,  and  168  QDnstration  e)  of  Act  I  of  1872. 
Bae.  V.  SAXHAmiM  Hirxinn>/i     .    U  Bant,  166 
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WnOWSfOM  ACT  a  of  IBT^Xh-eomMamsd. 
8. 8.Uaad8B«48»64k  andlSS. 

exitteuee  of  ano&er, — JPo§se$Han  ^  forged  then- 
memtt. — Section  U  of  the  Svidenoe  Act  ■hould  not 
be  oonstrned  in  its  widest  signiflcationx  but  oonii« 
deK«d  M  limited  in  its  effect  by  section  64  of  the 
AeL  So  constniedy  section  11  renders  im^dnussiUe 
tlie  eyidenoe  of  one  crime  (not  reduced  to  l^gtl  cer- 
tainty  by  a  conTiction)  to  prove  the  existence  of 
smnther  nnconnected  orim^  even  thongh  it  be  oog« 
nnte.  Accordingly,  the  possession  by  «n  aoonsed 
person  of  »  number  of  documents  suspected  to  be 
forged  is  no  evidence  to  prove  that  be  has  forged 
the  particular  document  with  the  forgery  of  wMch 
he  is  charged.  Ter  Wbst,  J*. — ^Where  a  person 
cheiges  another  with  having  forged  a  promissory 
BOte^  and  denies  having  ever  executed  any  promissory 
note  at  all,  the  evidence  that  a  note,  similar  to  the 
one  aOeged  to  be  forged,  was,  in  fact,  executed  by 
that  person,  is  not  adndssible,  nor  even  would  a 
jndgiaientt  founded  upon  sueh  note,  be  so:  sections 
48  and  153  of  the  Evidence  Act  Bia. «.  Pabbhtt- 
otaas  Aif»AUAif  11  Bom.,  80 

i8Ms.88   .        .    LI..B^6Cala,a87 

B.13. 

Sm  Evidbvob— Civil  Cabbs— Dsobibs, 

JlTDeMBBTB,  ABP  PBOOBBDIKGB  IV  VOB- 
XBB  SOTTS— BbOBBBB  AND  PbOCBBDIKOB 
HOT  JVTBB  VABTBa      .     20  W.  B.»  845 

r82W.B^866 

S8W.B.,162,208 

84  W.  B.,  284 

26  W.B^IBO 

I.I..B.»10BoiiL,480 

Ass  BM  JVDIQATA— SsTOFVBL  BT  JtTDO- 

•    I.  Ifc  B.,  8  Bom.,  8 
[L  Ii.  B^  6  Calc,  171 

'  Mjaht'-P^Uo  rt^Ae.— The  right 


mentioned  tn  tiie  Bvidence  Act,  section  18,  is  not  a 
piia>Ec  right  only.  SopBJO  NasAUT  P4iq>A  v.  Bis- 
suxBini  SnroH        •  28  W.  B^,  811 

^ 8.1a 

Am  Asmflfiov-^ADMiBSxovs  nr  Stati* 
MMMtB  AXD  PsBADnroa. 

[22W.B^808 
I.I..B^UOalo«688 

"  8.  VLr-**  B$pre9etUaHve  in  interest," — 

Bmrdkaaer  mt  sale  in  exeemHon  of  deeree.— -The 
purchaser  at  a  ssle  in  execution  of  a  decree  was 
beld  to  be  a  ''representative  in  interest "  of  the  judg- 
ment-debtor within  the  meaning  of  the  Bvidence  Ad> 
I  of  1878,  section  21.  Unitofoobka  Dabsbb  «. 
Kimrs  PoDDAX  •    21 W.  B^  148 


8.24. 


So$  Oomntflaov— OoBnssiovs  to  liAoifl- 
'  VBATB  •        .    LIi.  B.,  2  AIL,  280 
[I. Ifc  B.9 8  All,  888 

See      CQWB88IOV— GOBBBBSXOVB      VNDBB 


[10B.I..B^Ap.,l 

XI..B.,4A1L,48 

I.Ii.B..10Oala.,776 

9  Bom.,  858 

UBom.»187 


IBVIUBNCB  ACT  (I  OF  1872)— cos^iitiisii. 
8.26. 

See   0ABB8   THTDBB  CONlBSSIOV^OOHVBfl- 
8I0NB  TO  POUOB  OfBIOBBB. 


8. 28  (Criminal  Prooedure  Code, 

1881-68, 8. 148). 

See  Cabbs  uitdbb  OoNPBBfliov^-ConBB- 

BI0V8  TO  POUOB  OVFIOBBB. 


VUlage  Mwmf.—Maffittraie,- 


A  Village  Munsif  in  the  Madras  Presidency  is  a 
''Magistrate"  within  the  meaning  of  section  26  of 
the  Evidence  Act,  1872.  Exfbbss  e.  Bakab- 
JiTTA  •  •    LIi.B.,2HadL,6 

8. 27  (Criminal  Prooedure  Code, 


1861-68, 8. 150). 

Se$  SyiDBKOB— Cbucikai^  Cabbb— Statb- 
MBirrs  TO  PouoB  Offiobbb. 

rilBom«242 
19W.B^Cr.,61 
17W.B.,Cr.,60 

8«20. 

^•8  Vbbdiot  or  Jubt^-Pqwbb  to  nrrBs- 
nsB  with  ybbdiotb. 

[20W.B.,Cr.,88 

•.8a 

8ssCASB8    UVDBB   COVIBBBIOK—- COKTBBf 
BI0V8  ov  Pbuobbbb  TBXBD  JOIVTLT. 


8.82,  oLL 


8S8  8.38  .    I.  L.  B,,  7  Calo.,  42 

800  EVIDBWOB— CftlXINAL  CA8B8— DTIVO 

]>BO]JLaATioH9      •    19  W.  B.,  Cr.,  44 

[I.  UB.,  7  AIL,  886 

6ai..B^278 

L  —  8.82,01.2.— £s^sro/a(le»00.— 
On  the  trial  of  a  person  charged  with  forging  a  rail- 
way receipt  or  hHHX  of  hiding  for  the  purpose  of 
obtaining  possession  of  certun  goods  which  had  been 
sent  from  Delhi  to  Calcntta»  a  letter  from  the  con- 
signee at  Delhi  to  his  partner  in  Calcatta,  adviring 
tl^  dispatch  of  the  goods,  was  tendered  in  evidence 
Viderseetion32,olanse2of  Aetlof  1872  (the  Evi- 
dence Act),  hat  the  Court  refused  to  receive  it,  and 
intimated  a  doubt  whether  it  fell  within  the  instences 
spedfied  in  the  aection.  Qubbk  v,  Tabihiohabak 
Dby      .        .        •        •       OB.I1.B.,  Ap^42 

2.  8. 88»  eL  6.— flfcrfswsafa  qffamUgf 

prisH  a»  to  retoHontkip. — 8p$oial  meame  if  htum* 


M^s.*-Evidence  of  statements  made  by  a  deceased  - 
fiunily  priest  as  to  the  relationship  of  the  members  of 
the  fanuly  may  he  given  under  seetion  32>  clause  6,  of 
the  Evidence  Act.       Sbah  Lall  Siva^  v.  Badha 
BiBBB  •        •       4  C.  Ii.  B.,  178 

8.    ' Statement     as     to 


the  eoietenee  of  relationehip, — Special  meane  qf 
Iknowledge. — The  judgment  of  an  Appellate  Court, 
reversing  that  of  a  Court  of  first  instance,  on  a  ques- 
tion aa  to  the  €nrist<^8oe  of  a  xebtionriiip,  rested 
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BVIDENCE  ACT  Kl  OF  1872),  B.  82,  ol.  6 

— continued. 

mainly  on  a  statement  recorded  in  prior  settlement 
proceedings  as  made  by  a  person,  since  deceased,  who 
was  employed  therein  as  muHear  by  certain  mem- 
bers of  the  family.  This  judgment  was  reversed  on 
a  second  appeal  by  the  Court  above,  on  the  ground 
that  the  statement  was  inadmissible,  not  coming 
within  the  meaning  of  Act  I  of  1872,  section  82,  sub- 
section 6,  as  that  of  a  person  having  special  mean»  of 
knowledge  on  the  question.  Seld  that  the  state- 
ment was  inadmissible,  as  it  appeared  that  his  only 
means  of  knowledge  were  from  his  being  instructed 
as  such  muktear,  he  not  having  been  a  member 
of  the  family,  nor  intimately  connected  with  it,  nor 
having  had  any  special  means  of  knowing  its  con- 
cerns. Seld,  also,  that  the  Court  of  second  appeal 
had  rightly  declined  to  send  the  case  back  for  evi- 
dence to  be  taken  as  to  whether  he  had,  or  had  not, 
other  means  of  knowledge.  Savgsam  SnraH  v> 
Rajan  Bahi 

[I.I..IM2Cala,21d:IhIM2LA^188 

4. B.82.01.6,  andiaa).— ^«<»" 

9ay  eoidencB, — P9digre0,  Qiiettion  of,— Proof  of 
hirik. — Statement  of  deoeaeed  father. — In  a  suit  on 
a  promissory  note,  to  which  the  only  defence  was 
minority,  a  statement  made  by  the  defendant's  father 
(who  died  before  proceedings  by  way  of  suit  had  been 
contemplated)  to  a  witness  a^  to  the  age  of  his  son, 
held  to  be  inadmissible  as  evidence  of  l£e  age  of  the 
defendant  in  support  of  his  defence.  BiPOr  BlHABT 
Daw  V,  SsBiDAJc  Chtthdbb  Dbt 

[L  Ii.  lU  18  OalOt  42 

5. 8.  82,  oL  9,^Soro»eope, — In  a 

suit  to  recover  possession  of  immoveable  property,  the 
plaintiif  tendered  in  evidence  a  horoscope  which  he 
said  had  been  given  to  him  by  his  mother,  and  had 
been  seen  l^  membcors  of  his  famUy  and  used  on  the 
occasion  of  his  marriage.  He  was  unable  to  say  l^ 
whom  the  horoscope,  or  an  endorsement  on  it,  which 
purported  to  state  what  his  name  was,  had  been 
written.  Seld  that  the  horoscope  was  not  admis- 
sible under  section  82,  clause  6,  of  the  Svidenoe  AcL 
Ramhabaiv  Eaxua  V,  MOVBB  BiBBB.  Rahvabain 
Kallia  v.  Qopal  Dasb  Singh 

[L  U  lU  9  Gala,  818 

8.  — —  8.  88,  oL  l^HMenee  offamOg 
enetom.^lxi  a  suit  to  establish  the  existence  of  ft 
family  custom,  the  plaintifls  offered  in  evidence  a 
deed  containing  a  redtal  that  the  custom  of  the 
family  was  as  alleged  in  the  plaint,  and  a  covenant  to 
do  nothing  contrary  to  it.  The  deed  was  executed 
before  action  brought  by  the  present  plaintiffs,  and 
also  by  a  plaintiff  who  had  died  nnce  the  institution 
of  the  suit,  and,  as  the  plidnt  alleged,  by  ''  a  consider- 
able majority  "  of  the  nmily,  but  the  defendant  was 
not  a  purty  to  it.  Keld  that  the  deed  was  admissible 
as  evidence  on  behalf  of  the  plaintiffs,  though  they 
could  themselves  be  called  as  witnesses;  but  that, 
though  admissible,  the  custom  as  against  the  defend- 
ant must  be  proved  aJMmde.  Hubbonath  Mullioe 
V.  NlTTAjrUKD  MXTLLIOK  10  B.  Ii.  R,  268 


SVIDENOE.'AOT  a  OV  1879),  ••  88^  eL  8 

.  — eonlinned. 


— ^The  statement  of  a  police  officer  who  goes  about 
from  place  to  place  and  ooUects  information  from 
different  persons,  which  he  afterwards  puts  in  seoond 
hand  before  the  Court,  cannot  be  received  as  eridence . 
under  the  Evidence  Act,  I  of  1872,  section  82,  daoaeS. 
The  meaning  of  that  clause  is  that,  when  a  number 
of  persons  assemble  togetiier  to  give  vent  to  one  com- 
mon statement,  which  statement  expresses  the  feel- 
ings or  impressions  made  in  their  mind  at  the  time  of 
making  i^  that  statement  mav  be  repeated  by  the 
witnesses,  and  is  evidence.  Qvbbb  v.  Rah  Duct 
Chowohbt  .    28  W.  Rv  Cr^  86 


Bee  EviDBVCB— Cbimivax     Cabbb— Db- 
P0SITI0K8      .    I.  Ii.  B^  8  Oalo*  688 

S»0  Btobvob— CBnaiTAL  Cabbb— Dbpobi- 
Tioire  .  L  la.  Ri,  8  All^  8T8 

See  BBCOeHIBAVOBTOKBBP  PBAOB— LlKB- 

UHOOD   07   Bbbaoh  OV    Pbaob,   AVD 
Etidbsob  .  22  W.  B^  Gr^  86 


7. 8.  82,  oL  ^—Siaiemeid  of  police 

ojficer.^Conmon  eiatement  by  a  nmkber  ofpereom. 


1,  • MepreeetOatioee  in  imUreeL 

^In  order  to  satisfy  the  requirements  of  section  3S 
of  the  Evidence  Ac^  the  two  suits  must  be  farooght 
hj  or  against  the  same  parties  or  their  representaiavas 
in  interest  at  the  time  when  the  suits  are  proceeding 
and  the  evidence  is  given.     Sitakaxh  Dabs  v.  Xo- 

HB8H  CHirBDBB  CHVOKBBBUTTT 

[L  Ii.  B^  12  Oalo^  827 


^Imeapahle  of  gimmg 


denee^-^The  incapacity  to  give  evidence  mentioned 
in  section  88  of  the  Evidence  Act  need  not  be  a  per- 
manent incapaci^.  Iv  thb  xattbb  ov  thb  fbti- 
TioN  OB  Aboub  HoBBBni.  Thb  Empbbbb  o.  Aboux 
Hobbbiv 

[I.  I..  R,  8  Gala,  774:  8  O.  Ii.  R,  124 

^  Ineapable  of  gimng  em* 


dence.^'^Dieoretion  ofConri. — Camdlincapaeitjf. — 
The  words  ''incapable  of  giving  evidence "  in  see- 
tion  68  of  the  Evidence  Act,  I  of  1872,  denote  an 
incapacity  of  a  permanent,  not  of  a  temporary  kind; 
and  when  a  witness  is  proved  to  be  incapable  of 
giving  evidence,  the  Court  has  no  discretion  as  to  ad- 
mitting his  depontion.  But  where  the  absence  of  a 
witness  is  camial  or  due  to  a  temporay  cause,  tlie 
Court  has  such  a  discretion,  if  his  presence  cannot  be 
obtained  without  an  amount  of  delay  or  expense 
whidi,  under  the  drcumstances,  the  Court  considen 
unreasonable.    Iv  thb  xatxbb  ow  Pr  abi  Lall 

[4  CUR,  604 

DepoeiHon  infonnsr  emiL 


— Admieeion.'^A  deposition  of  a  person  in  a  suit 
to  which  he  was  not  a  par^,  is,  in  a  subsequent  suit 
in  which  he  is  a  def  endant^  evidence  against  him  and 
against  those  who  daim  under  or  purdbase  from  him, 
although  he  is  alive  and  has  not  been  called  as  a  wit- 
ness. Section  88  of  the  Evidence  Act  (I  of  1872) 
does  not  apply  to  such  a  deposition,  but  it  is  admis- 
sible under  tibe  sections  relating  to  adnustions,  al- 
though it  might  be  shown  that  the  facts  were  dUfer^ 
ent  from  what  they  were  stated  to  be  in  the  former 
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BVUDJUiCB  ACT  (I  OV  187^  ••  88— «o«- 


cua.  A  ftatement  in  a  bin  of  nie  is  evidence  agiuiMt 
thoie  who  eie  ptfitiM  to  it  SoojAK  BiBSi  «.  AoH- 
xutAli   .    14B.Ii.£UAp^8:21W.B^414 

6. J)9p09%Utm  informmr  twit. 

— JSr.  Jf.  died  on  18th  Hav  1864,  without  iaine,  leav- 
ing a  widow,  ^.  ^.,  on  19th  Hay  1866,  pnrpoited  to 
adopt  8»  in  aoobrdance  with  an  alleged  annmatipatra 
execated  by  H,  N.  M,  JT.,  the  mide  of  J7.  N,,  died  on 
6th  Jaly  1866,  leaving  a  widow,  Jf ,  in  whooe  iiavonr 
he  had  execated  an  annmatipatn*  by  the  tenna  of 
which  the  wae  to  have  the  management  of  hie  proper- 
ty daring  t^  minority  of  the  adopted  eon,  in  whom 
it  was  to  vest  on  his  adoption.  M,  adopted  2>.  snbse* 
qnently  to  the  adoption  of  S.  After  the  death  of  M, 
N^  B.,  as  widow  <^  H.  N.,  and  adoptive  mother  of 
8.,  bronght  a  soit  against  if.,  as  the  widow  of  R,  Jf., 
and  ignoring  the  existence  of  2>.  2>.  died,  and  on  his 
death  Jf.  adopted  N,  on  4^1  April  1864.  In  a  snit 
broagbt  by  £1  as  the  mother  and  goardian  of  JT.  to 
have  the  adoption  of  8.  declared  invalid, — Held  that 
the  depositions  of  certain  witnesses  who  had  been 
examined  in  the  previoas  soit  to  establish  tbe  fact  of 
the  adoption  d  S,hy  JB»  were  not,  nnder  section  88, 
Act  I  of  1872,  admissible  in  evidence  against  the 
plsintiif  JIL  MsiirxoYEB  Dabba  «.  Bhoobttn- 
nozBB  Dbbta    .    16B.Ii.B.,l:88W.  Bi,48 

S9idenc9  ffi^m  im  proceed- 


im$  wram  aoa  jmHee.—ThB  evidence  of  a  witness 
given  in  a  proceeding  prononnced  to  be  eoram  nan 
Jndioe  cannot  be  used  nnder  section  88  of  the 
Evidence  Act,  if  the  witness  is  dead,  on  a  re-trial 
before  a  competent  Coort.  M.  charged  A.  with 
breach  of  trost^  and  8.  gave  evidence  in  snpport  of 
the  chargeJ  A.  being  acquitted,  M,  was  tried  for 
making  a  false  charge  and  8.  for  peijnry.  Said  (!) 
that  the  depositions  given  by  witnesses  in  the  first 
case  ooold  be  nsed  against  R,  in  the  second  case,  bat 
not  against  8,  nnder  section  88,  Evidence  Act.  (2) 
That  the  word  ''qnesdons''  in  section  88  does  not 
mean  "  all  the  questions,''  and  that  thougb  additional 
issues  were  involved  in  the  second  trial,  yet  the  evi- 
dence as  to  the  issues  conunon  to  both  trials  was 
properly  admitted  at  the  second  trial  against  JL  Iv 
BB  BAia  Bbddi  .    I.  Lb  B^  8  HadL,  48 

7. and  8.  88,  oL  L— '*  Qae*- 

tiont  in  litmeJ'—Ckairgm  add^  at  8unon*,^D€' 
poiiUons  before  MaffiMtrate^—WUneie  dying  or 
aheeonding.'-QnaUfi^sHan  of  jnfyman,—hi  the 
proceedings  before  a  Magistrato  on  a  charge  of 
fiHiffing  grievous  hurt,  two  (among  other)  witnesses, 
one  of  whom  wae  the  person  assaulted,  were  exam- 
ined on  behalf  of  the  prosecution.  The  prisoners  were 
committed  for  trial  Subsequently  the  person  as- 
saolted  died,  in  consequence  of  the  injuries  inflicted 
on  lum.  At  the  trial  before  the  Sessions  Judge, 
charges  of  murder  and  of  culpable  homicide  not 
amounting  to  murder  were  added  to  the  charge  of 
grievous  hurL  The  deposition  of  the  deoeased  wit- 
ness was  put  in  and  read  at  the  Sessions  triaL  Seld 
that  the  evidence  was  admissible  either  under  sec- 
tion 82,  clause  1,  or  section  88,  of  the  Evidence  Act, 
notwithstanding  the  additional  charges  before  the 
Sessions  Court.    The  queftion  whether  the  proviso  to 


BViDUlOB  ACT  (I  OV  IBTSh  ••  88  and  a, 

8S»  ol.  l^^anHnmed. 

section  88  of  the  Evidence  Act  is  applicable,— that  is, 
whedier  the  questions  at  issue  are  substantially  the 
same,-— depends  upon  whether  the  same  >evidflnce  is 
applicable  although  different  consequences  may  fol« 
low  from  the  same  act  At  the  trial  it  was  proved 
that  the  other  witness  who  had  been  examined 
before  the  Magistrate  had  dinppeared,  and  that  it 
had  been  found  impossible  to  serve  him  with  a  sum- 
mons. His  deposition  was  put  in  and  read.  Seld 
that  it  was  properly  admitted  under  section  88.    Iv 

THB  KATTBB  07  THB  PBTITIOF  OB  BOOHIA  MOHA- 
TO.     BMXBB88  «.  BOOHXA  MOSATO 

[I.  Ii.  B^  7  Oalo^  48 
8C.I..B.,878 

Q^  I  Depoeiiione    of  wiineeeee 

taken  by  Coneul  at  Zannbar.^A.  prisoner  accused  of 
having  committed  murder  at  Zanxibar  was  sent  by 
the  British  Gonsul  there  for  trial  before  the  High 
Court  at  Bombay.  The  Consul  could  not  enforce  the 
attendance  of  witnesses  at  Bombay,  but  he  transmit- 
ted to  the  High  Court  the  depositions  which  he  had 
taken  in  the  course  of  the  enquiry  he  had  held  with 
regard  to  the  commission  of  the  aUesed  offence.  In 
the  absence  of  the  witnesses  these  depositions  were 
tendered  in  evidence  at  the  trial  in  Bombay.  Seld 
thattiie  British  Consul  at  Zanxibar  was  authorised 
to  ti^  the  depositions,  and  that  they  were  admissi- 
Ue  in  evidence  at  the  trial,  under  section  83  of  tiie 
Evidence  Act  (I  of  1872).  Ehpbbsb  v.  Dossaji 
GuLAX  HuBBiir  .  .    L  L.  B.,  8  Boxkl,  884 


8. 


DepoiiUon  of  person  deny- 


ing  he  presented  peHiion  in  Court, — ^A  deposition 
made  by  a  person  wherein  he  denied  on  oath  that  he 
had  presented  a  certain  petition  in  Court  which  pur- 
ported to  be  from  him,  was  held  to  be  inadmissible  as 
evidence  under  Act  I  of  1872,  section  83,  because  the 
person  might  have  been  brought  into  Court,  but  was 
not  brought  by  those  who  pleaded  the  said  deposi- 
tion. Bhoobuv  Motbb  D088BB  V.  Umbica  CHlTBir 
Sbtt S8W.B^848 


la 


Depoeition  of  dbeent  wit" 

nee$. — Under  section  88  of  the  Evidence  Act^  deposi- 
tions of  an  absent  witness  are  only  admissible  when 
the  priMuer  has  had  the  right  and  the  opportunity  to 
cross-examine.    Qubbh  «.  Etwabbb  Dhabbb 

[SlW.B^Cr^lS 

IL Depoeition  of  dbeeni  ^oii^ 

ne$», — ^When  the  evidence  of  an  absent  witness  is  ad- 
mitted under  section  83  of  the  Evidence  Act^  1872, 
the  ground  for  ite  admission  should  be  stoted  fully 
and  clearly  to  enable  the  High  Court  to  judge  of  the 
propriety  of  its  admission.  In  the  present  case  the 
High  Court  considered  that  the  evidence  of  an  absent 
witness  had  been  improperly  admitted  because  there 
was  nothing  to  show  that  by  ordinary  care  and  the 
use  of  ordinary  means  the  witness  could  not  have 
been  produced.  In  order  to  make  a  deposition  ad- 
missible under  section  88,  there  must  be  evidence 
that  the  accused  person  did  in  fact  have  an  opportu- 
nity of  cross-examining.  QlTBBH  «.  MowjAir  aliae 
KAin  Khab  ...    80W.B.,Cr.,ee 
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BVIDSVOB  ACT  (I  OV  1879)^  &  88— Mm* 


mutm^^Q-rommd  for  ah^^nee, — Before  ft  Smooiis 
Jadge  can,  under  flection  88«  Act  I  of  1872,  admit  the 
depoflitionfl  of  witncflees  giv«n  in  ft  former  jadidal 
proceeding  m  evidence  before  him  infltead  of  and  in 
place  of  the  oral  depoiition  of  the  witneflseB  them- 
•elvee,  it  ooght  to  ftppear  that  the  prcflenee  of  the 
witneflfles  oo^d  not  be  obtftined  without  ftu  amount 
of  delftv  or  eipenfle  which  the  Court  contiden  on- 
veaflonftUe;  and  if  tliere  ii  nothing  of  a  epedal 
naton  to  itand  in  the  way,  the  case  flhonld  be  ad« 
jonmed  to  the  next  Seflrioofl  to  procure  the  attend- 
ance of  the  witneetea.  QuBiir  «.  Laekuit  Sav- 
«HAi<  •       •        ,        .    SlW.B^Cr^68 


— QMfltOfi  tf  idenHJUaHon.^Sxp0tue,^At  the 
tgnal  of  a  person  for  an  offence  under  flection  411 
of  the  Penal  Code,  the  Court  of  Seerion,  under 
flection  88  of  the  Evidence  Act»  1878,  used  ftgainst 
the  accufled  the  evidence  of  the  owx^  of  the  pro- 
perty in  reflpeet  of  which  the  accufled  was  chftinsed 
and  of  hifl  wife  tftken  by  commiflsion  during  the  en- 
quiry, and  the  evidence  of  the  flervant  of  mofle  per- 
flons  taken  at  the  enquiry,  and  ftlflo  the  evidence  of 
the  owner  of  the  property  taken  during  the  trial  un- 
der ft  comnuflsion  ifleued  ty  the  Sesflionfl  Judge  under 
section  608  of  the  Criminal  Procedure  Code.  The 
gionndfl  upon  which  the  Scflsionfl  Judge  admitted  the 
evidence  taken  during  the  enquiry  were  that  the  ftt- 
tendanoeof  the  wituMflee  could  notbe  proenred  with* 
out  an  expenae  of  B600,  an  amount  which  he  con- 
dderedunreftflonftble,  that  the  witneflses  would  be  in- 
oonvenienced,  and  that  their  evidence  did  not  concern 
t^  accused  penonally,  having  reference  onl^r  to  the 
Identification  of  the  property  in  reflpeet  of  wmch  the 
accused  was  charged.  Mela  that  the  Sesrions  Judge 
had  improperly  ftdmitted  such  evidence.  Inoonveni- 
ence  to  witnesses  is  no  ground  allowed  under  section 
88  of  the  Bvidenoe  Act,  and  the  question  of  identi- 
fication was  ft  most  material  one,  and  the  evidence  of 
the  witnesses  in  question  was  of  the  utmost  moment, 
the  whole  case  resting  on  it;  and  as  regards  the 
ground  of  expense,  it  was  imposrible  to  consider  the 
amount  unreasonable,  considering  that  the  entire  case 
rested  on  the  evidence  of  those  witnesses,  and  that 
the  accused  had  not  cross-examined  those  whose  evi- 
dence had  been  taken  by  commission,  nor,  looking  at 
bis  position,  could  he  arrange  for  their  cross-examinft- 
tum.    Qiruai-E]cnti88«.BirBKi 


t.84. 


See  EriBnroi— CnrxL  Casis— Aooovimi 
MJtD  AooouvT  Books. 

ri.iiiS.»iBoiiL,0io 

28W.B.,Or.,S7 
X.I..B..10Oal0^10M 

AflS  BVZDlVCn— CiTIL  CASI9— JAXABAJTI)! 
ASD  JAMA-WASIL-BAXI  PaPBXB. 

|10aii.B^645 
»W.B^640 

*  «•  88.— IMIio  rscoTil.— Section  85 


of  the  Svfdenoe  Aot^  which  provides  <*tiait  any  entiy 


SVIDBirOB  ACT  a  071878^  ••  85-eo«- 

iimusd. 

in  an  ofllcial  public  book,  which  is  duly  made  by  a 
public  servant  in  the  execution  of  his  duty,  is  of  it- 
self ft  relevant  fact "  does  not  make  tiie  public  book 
evidence  to  show  that  ft  particular  entry  has  not  been 
made  in  it.    Iv  xhb  MAxnft  09  Juoavv  Lall 

[7  0.I..B^866 


8,  ■  Msa9ur§memi  papen  pre' 

pared  hff  ameen  in  parMion  proee^dinge, — ^The 
measurement  papers,  prepared  by  ft  batwara  ameen 
deputed  by  the  CbUeotor  to  mftke  a  partition,  do  not 
come  within  section  86  of  the  Bvidence  Act  HoHl 
Chowdhbt  «.  Dhzbo  MissBAiir  .  8  CIa  B.,  188 

8.    ■    ■     ■  Evidence  qf  other  wtortyoffe 

ikon  one  ened  on, — 8t4Uemeni  of  a  enrve^  officer  as 
to  enirjf  as  oeenpami  kow  far  admueiHe. — Under 
section  86  of  the  Evidence  Act  I  of  1872,  ft  state- 
ment by  the  survey  officer  that  the  name  of  this 
or  that  person  was  entered  as  occupant  would  be  ad- 
missible if  relevant^  but  it  would  not  be  ft&nissiUe  to 
prove  the  reasons  for  such  entry  as  facts  in  another 
case.  GoYiHDBAT  DMHinnm  o.  Baghd  Dbbhxvxk 
[XI«.B.»8Bom«648 


4*  — ^—  ■  Ztond    MeoietrtUion    Afft 

(^Ms^o/  Ast  VU  of  187 f)^  #.  65,Sntn[  in  register, 
^ffifot  of.^Queetion  cf  poeeeeeion, — Entries  made 
under  Bengal  Act  Vn  of  1876  by  the  Collector,  re- 
cording the  names  of  proprietors  of  x^enue-paying 
estates,  are  not  evidence,  under  section  86  of  the  Ev& 
dence  Actk  of  the  fact  of  proprietorship.  That  section 
rehtes  to  the  class  of  cases  where  a  public  officer 
has  to  enter  in  ft  register  or  other  book  some  eotual 
fact  which  is  known  to  him,— «^.,  the  fact  of  ftdeath 
or  ft  marriage.  The  entry  l^  the  Collector  in  the 
register  under  Bengal  Act  vll  of  1876  is  not, 
properlv  speating,  the  entry  of  a  fact.  It  is  ft  stete- 
ment  thftt  the  person  is  entitled  to  the  proper^; 
itistherecordof  ftright,notof  afaet.  Per  Gasts* 
a  J.— 5flM62^  that  section  55  of  Boigal  Act  VII  of 
1876  constitutes  the  Collector  a  competent  Court 
under  particular  circnmstances  for  determining  as 
between  two  diBputants  the  question  of  possession, 
and  his  recorded  dedsion  upon  that  question  in  the- 
register  might  be  evidence  of  the  fact  of  possession 
as  between  those  two  parties.  Bam  Bmhan  MaJUo 
V.  JehU  Makio,  I.  JU  IT.,  6  Cole,,  86S,  explained. 
Sakabwati  DAfii  V.  Dhavpat  SnroH 

[I.I«.B^8Cala,481:18aihB.,ia 


ibsres.— iVaofios  qfMo^^ieeU  Gberis.— In  a  suit  for 
possession  of  a  fisheiy,  the  plaintiff  sought  to  put  hi 
evidence  an  admission  alleged  to  have  been  made  in 
the  year  1818  by  the  defendant's  predecessor  in  title 
in  a  written  statement  in  a  former  suit.  The  only 
evidence  of  the  adinissk>n  was  that  contained  in  the 
decree  in  the  former  suit,  the  ordinary  part  of  which 
was  prefaced  with  a  short  statement  of  the  pleadings 
inthesuit.  Under  the  old  practice  of  Mofussil  Courts 
it  was  the  duly  of  the  Court  to  enter  in  the  decree 
an  abstract  of  the  pleadings  m  each  case.  Meld 
that  the  statement  in  the  decree  was  evidence  of  the 
admission  under  section  86  of  the  Evidence  Act  (Act 
I4)f.l872).    Zehr^£9mFr.Makptaatmgk,LL.M^ 
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SVXDSVGB  ACT  (X  OT  187^  0.  86^do*- 


5  Cmlo^  744,  Tefemd  to.  PlBBunr  DA8BI  e. 
PUBVO  Chuitdhi  SnroB  •  IiIi»B,,0OalA»566 

e.  -, and    «.  4a— iVo^  qf 

cMdawL'^Jdmi99ibUU9  of  village  wa/ib^l-wrt, — 
Seid,  on  the  question  whether  there  did  or  did  not 
exiit  a  cnstom  in  the  Bahnilis  dan  in  Ondh  ex- 
cluding daoghtem  from  inheriting,  that  the  wajib- 
nl*Qn  of  a  monsa  in  the  talnqa,  etating  the  coetom 
of  tibe  fiahrolia  elan  aB  to  inhoritance,  had  heen  pro- 
perly received  in  evidence  nnder  seci^on  85  of  the 
Bvidenoe  Act,  '1872L  Further,  that  thie  coitom 
was  a  neege  of  the  kind  which  Begnlatioii  VII  ef 
1822  required  oiBeen  to  aecertein  and  reoord;  and 
that  it  WM  no  valid  ohjeetion  that  this  wajib-ul-un 
had  heen  prepared  and  attested  hy  oflleers  subor* 
dinate  to  the  settlement  oflloer.  &eiftl«,_That 
bad  it  heen  the  case  that  these  papers  were  not  to  be 
treated  as  records  describing  a  custom,  but  as  re- 
cording only  the  opinions  of  those  likely  to  know  it» 
the  48th  section  of  the  Act  would  have  made  them 
admissible.      Lb<saj  Evab  «.  Kaepai   Sdtoh. 

IU0HUBAVB  EUABV.  MlVHAL  BUfBS. 

[LI«.R.,5Cala»744 
60.I«.E,688 

88.40,4l,ft48. 

S§e  Bmb  tusiOata— Estoppbl  bt  Jubo- 
•  LL.B.»6  0ale^l71 
I.  Lb  B^  8  BonL»  8 


•  •.4a 


8m  Bb8  Jvdzoata— Estofpbl  bt  Judc^ 
•  It  lib  Btf  8  Bon^  8 


—  •.4a 

Sti    ByiDBBCB^^-Cxnii     CAflBS^DlCfBBlS 
— JmMMBBTS    JJTD     PBOOBBDnraS    IV 

voBMBB  Sirns— Dbobbbs  vot    ivnB 
PABXB8  •        .28W.B^866 


—  ••44. 

Se§  FkAVD— BitBOT  ov  Fbavp. 

[L  Ii.  B^  6  BcniL,  708 
I.Xa.B^lSOala»lM 

8b9  BBS  JUDIOATA— PaBTIBB— SAXB  PAB- 
VtEB  OB  TBBXB  BBntBSBllTAnTBfl. 

£L  !■..&»  6  Bom^  708 

-•B.4a 
Afi.  85 


.I.IhB«60iao.,744 


1.60. 


SetkDVTxm    .  X.IfcB^60«le.,666 
[XI..B.»6A1U288 


•.64. 


8m  BfiDBBOB— CBnmrAL  Cabbb-^Pbi- 

TIOVB  COBTIOIXOBS. 

(XIi.R,6Cala,768 
■.  67. 

8m  Bbu«iov»  QyiBBOBfl  bblaxhto  to— 
£I.I«»Bb,7AU^401 


JBVXDSNOB  ACT  (I  OT  lB7i|    totiiimisd. 

••.67,6a 

8m  EnDBVCB— CBnovAK  Casbb— Tbzt- 

books  .    12O.IfcB«80 

[I.  I..  B.,  10  Gala,  140 

B.00. 

iSiss  Byibbvob— CiTiL  Gasbs— Hbabbat 
Etibbbob     •    I.  Ii.  Bi,  6  HadL,  888 

L  — ...• ••.60a]id67.—J¥o^o/  eMsv* 

tiom  of  dMd. — ^To  prove  the  execution  of  abulof  sale 
executed  in  their  nvour  by  the  plaintiff's  father,  the 
defendants  called  a  kaa,  who  deposed  that  the  vendor 
came  before  him,  accompanied  bv  witnesses,  and  ac- 
knowledged the  execution  of  tne  deed,  which  was 
then  re«stered.  The  lower  Appellate  Court  found  it 
was  sufficiently  proved.  On  special  appeal  to  the 
High  Court  it  was  contended  that  the  execution  was 
not  sufficiently  proved  under  section  67,  Act  I  of  1872. 
Held  tiie  proOT  of  execution  was  sufficient;  direct 
evidence  of  the  handwriting  of  the  executant  was  not 
necessary  under  section  67.  It  was  not  intended  by 
section  60  to  exclude  ciifcumstantiBl  evidence  A 
things  which  can  be  seen,  heard,  or  felt  Nbbl  S[AV- 

SO  PUVBIT  «.  JVGOOBUBBOO  0BOBB 

[lSai..B«AiwlB 

a  — — — — ^-.  Wriior  qf  doetmmd  tmd 
M&sortftta^  «ttMst.— The  Evidence  Act  does  not  re« 
quire  the  writer  of  a  document  to  be  examined  as  a 
witness,  nor  does  section  67  of  that  Act  require  the 
subscribing  witnesses  to  a  document  to  be  produced. 
Aboool  Ali  «.  Abdoob  Babocab  .  Sl'W.B.9  480 


•.6a 


8m  Etidbbob— Ciyxl  Cabbb— Gopibb  Of 
DooTniMSTB,  ko, 

[L  la.  B.*  7  Bom.,  188 
I.L.B.»7A1U788 
8m  Bbxabi)— Oboitvb  bob  Rbkavb. 

[84W.B.,282 

— ^•.oa 

AW8.90  LIi.a,6Cala.888 

8m  CoBiBsnov— C0VTB8S10V8  TO  Haoib- 
TBATB  I.Ii.B.,8Mad.,sa4 

8m  Cabbs  rvBBB  Eyidbvob— CnrcL 
Gabbih-Sboobbabt  Etibbbob. 


•.6a 


8m  Etibbbob— Cnm  Cabbb— Sboohb. 
ABT  Etibbbob— KoB-nobTTonoB  bob 
OTHBB  CAUSB8.  I.  Ia.  B.» 2  ICftd^  886 


•.67. 


8m  bb.  60  ABB  67. 

[ISRI1.B.,  Aiw  IB 
81W.B.,4fi8 

■  &  T^-^Bnqf  of  f^sdilMri.— Who* 

certafai  ryots  swwe  that  they  got  their  pottahs  from 
the  hands  of  the  nerun  who  professed  to  sign  thflm* 
this  wMi  held  mite  the  BTiteoe  Acti  section  78,  as 


Digitized  by 


Google 


(    1MB    ) 


DIGB8T  OF  CASES. 


(    1B4A    ) 


EVIDSLNCB  ACT  (I  OF  1878)b  ••  78— mm- 

Hnmed, 

proving  to  the  ntisfiustlim  of  t)ie  Court  that  the  sig- 
natareg  were  those  of  the  lenor.  Taba  Pbbshab 
Takqbb  r.  LuKKSB  KABAnr  Paubai  .  81 W.  B.,  6 

L B.  74i— ie«tfr»  between  dxttriei 

amtharUiee, — Letters  between  district  authorities  are 

Sablic  docnmeate  forming  a  record  of  the  acts  of  pnb- 
c  authorities,  and  m  sa(&  admissible  as  evidence  on- 
der  Act  I  of  1872^  section  74.  Pbithbb  Singh  v. 
CoubtobWabdb  .    S8W.B^a78 


%  -^— — .^— —  Compromieeof  caee, — Pub* 
Ue  record. — Proof  by  office  copy. — Where  a  suit  is 
compromised,  and  a  petition  is  presented  in  the  usual 
way,  and  the  Court  makes  an  order  confirming  the 
agreement  which,  with  the  order,  as  well  as  the  agree* 
ment  and  power-of -attorney,  are  all  entered  upon  the 
record,  these  papers  become  as  much  a  part  of  there- 
cord  in  the  suit  as  if  the  case  had  been  tried  and  judg- 
ment given  between  the  parties  in  the  ordinary  way ; 
and  that  record  is  a  public  document  and  may  be 
proved  by  an  office  copy.  Bhaqaik  MsaH  Babbb 
KoBB  V,  Ck)OB0O  Pbbskad  Siboh  .  86  W.  B^  d8 

PMhUo    doowment.^^antO' 


handi  prepared  by  OoUedar  under  Beng,  Beg »  VII  of 
1822, — doneemii  proof  of— A.  jamabandi  prepared  \fg 
a  Deputy  Collector,  while  engaged  in  the  settlement 
of  land  under  Regulation  YII  of  1822,  is  a  "public 
document"  within  the  meaning  of  section  74  of  the 
Evidence  Act.  It  is  not  necessary  to  show  that,  at 
the  time  when  such  document  was  prepared,  a  ryot 
affected  by  its  provisions  was  a  consenting  party  to 
the  terms  therein  specified.  Tabv  Patvb  «.  Abinash 
ChvbdbbDutt.        .        .    I.Ii.B^4lCala»76 

Board  qf  Trade  oertijieaie. 


— PuhUo  doeumeni.'-'A.  certificate  granted  bv  the 
Board  of  Trade  is  not  a  "  public  document "  within  the 
meaning  of  section  74  of  the  Evidence  Act.    Ib  thb 

KATTBB  OB  A    OOLLIBION   BBTWBBB     '<ATA"     ABD 

*'  Bbbbhilda  " 

[LIi.B^5  0alo^6e8:  60.L.B«881 

Puhlio  doeumeute.^Beoord 


tmeaeuremeui»^^la.  a  suit  to  obtain  possession,  un- 
a  title  acquired  by  purchase  at  an  auction,  of  cer- 
tain lands,  togetiier  wiw  mesne  profits,  upon  settiag 
aside  an  alleged  taluqa  etmami  right  claimed  by  the 
defendants,  the  defendants,  in  support  of  their  dum, 
produced  certain  documents  purporting  to  be  abstract- 
ed from,  or  copies  of.  Government  measurement  chit- 
tas,  dated  Mughi  1126-27  (1764). .  These  documents 
were  produced  from  the  Collectorate,  but  there  was 
nothing  to  show  that  they  were  the  record  of  mea- 
surements made  by  any  Government  officer. — Held 
that  they  were  not  '^public  documents"  within  the 
meaning  of  section  74  of  the  Evidence  Act.     Kit- 

TYABUBS  BOT  «.  ABDAB  BAHBBK 

[X  Ii.  R,  7  CalOt  76 
•  and  s.  Tl,-~Proceedinffe  be- 


tween the  eame  oartieti  in  another  euU,— 'Public  doeu- 
mentt^—B,  instituted  a  suit  in  the  Court  of  the  Munsif ' 
of  the  24-Pergnnnahs  against  A,  on  account  of  an  al- 
leged trespassjto  a  drain  which  B,  then  alleged  to  be  his 
property;  that  suit  was  diamiased  on  the  gxoiuxd  that 


SVIDENOB  ACT  (I  O  V  1872),  8. 74  and  a. 

77 — continued, 

B.  had  not  proved  his  titie  to  the  drain  in  question* 
In  a  suit  arising  out  of  an  alleged  trespass  to  the  same 
drain  brought  by  A.  against  B.,  in  which  A.  stated  it 
Was  his  property,  certified  copies  of  the  plaint,  the  de- 
fendant's written  statement^  and  the  aecree  in  the 
former  suit  were  produced;  and  it  was  contended  they 
were  public  documents,  and  adnussible  in  evidence 
under  sections  74  and  77  of  the  Evidence  Act  The 
Court  admitted  the  plaint  and  r^ected  the  written 
statement.  Mahokbd  Shahaboodbbn  o.  Wbd&b- 
.    10B.L.B^Ap^dl 

—  a,  77. 


10aia.R,Ap^81 


fiiM  8.  74        • 

—•8.8a 

See  Coirra88ZOB^C(nryB88ioB8  to  Maois- 
TBATB        .     I.  Ii.  B.,9Mad.,2a4 

See  Cbixxval  Fboobditbb  Codb,  1882, 
0.288    .  .    21W.B.,Cr.»5 

See  EviDBNOB — Civil  Casis— Misoblla- 
NB0U8  DoomcBBTB— Mutation  Pbo- 
OBBDIBOS  25W.  B.,1M 

See  EviDBBOB — Cbikibal  Cases — ExAin« 

BATIOB  ABB  StATBXBBTS  OF  AOOITBBD. 

[22  W.  B.,  Cr.,  2 
I.I..B.,110alo.»680 


L  — —  8.  88. — Meaeuremeni  ehittae, — 
Chittas  made  by  Government  for  its  own  private  use 
are  nothing  more  than  documents  prepared  for  the 
information  of  tiie  Collector,  and  are  not  evidence 
against  private  persons  for  the  purpose  of  proving  that 
the  lands  described  therein  are  or  are  not  of  a  parti- 
cular character  or  tenure.  Ram  CHiTflDBB  Sao  9. 
BuBSBBDHUB  Kaie  .    L  !■•  B.»  9  Oalo.,  741 


a,  u—  Pretwmption  ae  to  aceuraey 

qf  Oovemmeni  eurvey  map, — Subeequeut  Govern' 
meut  euroey  map. — ^The  presumption  under  the  Evi- 
dence Act,  in  regard  to  the  accuracy  of  a  map  made 
under  the  authority  of  Government,  is  in  no  way 
affected  by  the  fact  that  such  map  has  been  super- 
seded by  a  later  surv^  map  made  under  the  same 
authority,  and  by  an  order  of  the  Board  of  Revenue. 
JoaBBBUB  SivaH  V.  Btofbt  Nath  Dutt 

[L  I..  B.,  6  Galo.,  822 :  8  C.  Ii.  B.»  619 

8.<  — ^— — ^  Mapj^EMsnce  A/Bt,  «.  18, 
'^Preeumption  ae  to  aceuraey,^A  map  prepared  by 
an  officer  of  Government  while  iti  charge  ot  ib  khas 
mehal.  Government  being  at  the  time  in  possession  of 
the  mehal  merely  as  a  private  proprietor,  is  not  a 
map  purporting  to  have  been  made  underthe  author- 
i^  of  Government  within  the  meaning  of  section  88 
ol  the  Evidence  Act  (I  of  1872),  the  accuracy  of 
which  is  to  be  presumed,-but  such  a  map  may  be  ad- 
mitted as  evidence  under  section  18  of   that  Act. 

JlTBlCAJOT  MtTLLICK  V,  DWABKAVATH  MtTBB 

[I.  Ii.  B.,  5  Oalo.,  287 :  4  O.  Xu  B.,  674 

4.  Thakbuetmap.—AthAkhu^ 

map  must  be  presumed  to  be  accurate  under  this  sec- 
tion. KiakutuuiAH  Kkaoub  v.  Himxut  Ali 
Khaduv  .        .  .    22  W.  B.,  619 
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MVWWSOB  ACT  a  OF  187S)/s.  Sa-ecm- 
iimued. 

C» TkMmH  map,  Aeewraey 

^**^Bvid€net  qf  waking  of  map  in  prestnM  ^ 
parties^T'The  Bcemucv  of  a  thakbutt  ameen's  map, 
which  IB  asramed  in  tha  Evidence  Act,  meant  accu- 
racy of  drawing  and  correetneM  of  measurement,  but 
certainly  does  not  refer  to  the  laying  down  of  boond- 
ariea  according  to  the  rights  of  parties.  To  be  bind- 
ing on  the  parties  to  a  suit  sach  a  map  most  be 
supported  by  evidenoe  that  it  was  drawn  in  thdr 
presence  or  in  that  of  their  agents.  Okibta  La£L 
CoowDKBT  V.  Kalbm  Fbbshu)  Soama 

[26W.IM79 

1. — —  8,  dO^-^Aneieai  docwmeiU. — Froqf 

ff  .proper  eusM^.—'Whea  a  document  is  so  old  that 
the  parties  to  it  and  the  witnesses  are  in  all  probabi- 
lity dead,  and  evidence  cannot  be  produced  to  prove 
ib»faeimm  of  its  execution,  the  rule  in  England,  as 
well  as  in  this  country,  is  to  compel  the  party  who  re- 
lies upon  the  document  to  show  that  it  comes  from  the 
custody  in  which  it  would  naturally  be  expected  to 
reside,  were  it  a  real  and  authentic  document.  Ssbb- 
KAVT  Bhuttaohabju  V,  Rajvasadt  Chattbbju 

[lOW.B^l 

Dommteni  80  pears  old.^ 


Proper  eiM/o<fy;— A  document  80  years  old  does  not 
prove  itself,  in  the  absence  of  evidenoe,  that  it  has 
come  from  the  proper  custody.  Gusn  Das  I^  v. 
Saxbhit  Nath  Ckuokxbbvttt  ' 

[8B.Ii.B.,A.C.,268 

Iheumeni  80  pears  old,-- 

ing  the  presumption  allowed 

ice  Act»  the  period  cf  80 


Presumption. — In  af 
by  section  90  of  the 

years  is  to  be  reckoned,  not  from  the  date  upon  which 
the  document  is  file4  in  Court,  but  from  the  date  on 
which,  it  having  been  tendered  in  evidenoe,itB  genu- 
ineness or  otherwise  becomes  the  subject  of  proof. 
Miirsu  SisxAB  V.  Bhbdot  Kath  Bot 

[6C.Ii.B^186 

Doonmeni  80  pears   old. 


—A  document  more  than  80  years  old,  aKhough  not 
requiring  to  be  formally  attested  l^  the  witnesses 
w1k>  attended  at  its  execution,  must  be  shown  to  have 
come  from  the  custody  of  the  person  who  would  have 
been  the  proper  person  to  keep  it    Thazoob  Fbb- 

8HAD  «.  BABHKimT  KOBB  .     84  W.  B^  428 

8.  — ^— — -  Doemmeni  qf  aneient  date, 
-—Proof  of  «iwfo<2y.— Where  a  party  offers  docu- 
ments  of  such  an  age  as  to  be  incapable  of  being 
proved  by  direct  evidence,  he  is  bound  to  prove  their 
eustodyi    OouB  Pabat  v.  Wooica  Sooitdubbb  Db- 

BiA iaw.B.»47a 

FuBBBDUBiriasA  V.  Bam  Qvogba  Singh 

[21W.B^19 

And,  if  possible,  acts  done  according  to  their  terms 

Gbaht  o.  Byjvath  Txwabbb  .  ai  Wl  B.»  879 

6.  ' DotffMMNi   80  pears    old. 

The  rule  regar^Ung  the  proof  of  documents  more 
than^  SO  years  old  is  that  they  need  not  be  proved, 
provided  they  have  been  so  acted  upon  or  ^ught 
from  such  a  place  as  to  oif er  a  reasonable  presump- 


SVZDXNTOB  ACT  a  OF  1878),  n.  OO^co*. 
timied, 

tion  that  they  were  honestW  and  fairly  obtained  and 
preserved  for  use,  and  are  free  from  suspicion  of  dis- 
honesty.   Habi  Dhabgab  V,  BiBtr  Dabsa 

[6Soii^A.O.,186 
7, 


i^j,^  .  .  «:  ^^<>«"»«*<  ^  9«ors  old.— 
Proof  of  ensiodp.-^Wiih  regard  to  the  proof  of 
ancient  documents  the  proper  rule  is,  that  if  they 
are  more  than  80  yean  old  they  need  not  lie 
woved,  provided  they  have  been  so  acted  upon  or 
brought  from  such  a  pbce  as  to  oOer  reasonable  pre- 
sumption that  they  were  honestiy  and  fisirly  obtained 
and  preserved  for  use,  and  are  free  from  suspicion 
of  dish<mesty.  Application  of  this  rule  considered. 
ViTHAL  Mahadbb  «.  Daitd  tai.ai>  Muhaxmxd 
HuBiv        ....    8  Bom.,  A.  C  80 

Aneisni  doewmeni.-^JBvi' 


denee  4f  proper  ciitto<iy.— Although  ancient  docu- 
ments are  admissible  in  evidence  on  proof  that  they 
have  been  produced  from  proper  custody,  their  value 
aa  evidence  when  admitted  must  depend  in  each 
case  upon  the  corroboration  derivable  from  external 
dreumstanoes,  ^0^.,  from  the  documents  having  been 
produced  on  previous  occasions  upon  which  they 
would  naturally  have  been  produced  if  in  existence 
at  the  time,  or  from  acts  having  been  done  under 
them.    BoiKUBT  Naxh  Kubdv  o.  Lvkhub  Majhi 

[8G.I..B.,4a5 
Doemmsnts  mors  than  80 


pears  ^  W,--Where  the  Judge  is  satisfied  that  a  docu- 
ment is  more  than  80  years  old  and  that  it  has  come 
fcom  pro^  custody,  he  may  as  a  rule  dispense  with 
proof  of  Its  execution.  La£dab  Bamdas  v.  Kashi- 
»" 4Bom^A.C.,8a 

la — .  Ihemneni  ofaneiemt  daU. 

—Where  a  document  ii  found  on  independent  evi- 
dence to  have  been  in  existence  long  prior  to  tiie 
institution  of  the  suit,  and  also  to  be  genuine,  it 
is  not  necessary  to  insist  on  the  testimony  of  sub- 
scribing witnesses.  MAHOiaa>  Fbdtb  Sibdab  v. 
OmooDBsr     .  .    10W.B^840 

MoHBSH  BoT  «•  Boqdhuv  Mahtoov 

(18W.B.,815 


VL 


Anoient  doonmsnts,  Bmle 


as  to.— The  English  rule  that  a  document  more  than 
80  years  old,  if  free  from  suspicion  of  dishonesty, 
may  be  admitted  as  evidence  without  proof  of  the 
execution  or  writing,  was  held  to  be  founded  on  a 
reason  which  had  less  weight  in  this  country,  where 
less  credit  should  be  given  to  ancient  documents 
which  are  unsupported  Vy  any  evidence  that  might 
free  them  from  a  suspicion  of  being  false  or  fabri- 
cated. Even  in  England  such  evidence  unsupported 
was  held  to  be  of  very  little  weight.  Accordingly  it 
was  not  allowed  to  prevaiL  here  in  a  case  in  which 
there  was  other  evidence  inconsiBtent  with  the  title 
which  those  documents  professed  to  create.    Phool 

BiBIB  V,  QOUB  SUBUV  Doss.      LUTBBFOOHVISSA  «. 

OouB  SiTBUB  Dofls    .        .        .    18W.B.,485 
Doenmewt  80  pears  old. 


18. 

—Proof  of  signatnrs  of,— A  Court  is  not  bound 


Digitized  by 


Google 


(    1W7    ) 


DIGEST  OF  CASBa 


(    1M8    ) 


JB VIDWCB  ACT  (I  OF  187S)» «.  00«-«mi> 

to  aooept  as  gonnine  the  tigoatofe  on  a  doenniflnt 
upwards  of  dO  yean  old,  even  thongh  it  be  pio- 
dnced  from  proper  custody.  Before  aooepting  such 
docament  as  proof  of  title,  the  Coort  most  satisfy 
itself  that  the  person  who  purports  to  have  affixed 
Ins  signature  to  the  document  was  a  person  who 
at  the  time  was  entitled  to  grant  such  a  document. 
UeeBAKAHT  Chowdhbt  «.  HuBBO  CHuinoKE  Shicx- 
DAB       ....    LI«.B^6Gala»90e 


la 


^-^->-*«^  J^cumeiU  more  thtm  80 
$§ar9  old. — FroofofewoeutiUm.'^JSoidowM  ofomtkot' 
0$  to  ii^  on  boka{f  qf  otkers.^The  plaintiiEs  sued 
the  defendants  for  enhancement  of  rent.  The  defend- 
ants resisted  the  chum,  zelying»  iMiot  aUa,  on  a 
moknrraapottah  executed  on  0th  October  1882.  This 
pottah  purported  to  bear  the  seal  of  one  of  the  then 
ma^ka  of  the  lands,  and  also  purported  tol>e  ngned 
on  behalf  of  all  the  maliks  by  A.  SM  that  al« 
fliongh  tihe  potta  miglit  be  an  authentic  document,  it 
would  not  bind  the  maliks  who  ^d  not  affix  their 
seals,  nor  those  who  claimed  under  them,  unless  it 
was  shown  tint  A.  had  a  special  authority  to  sign  the 
names  of  such  ma&a  to  it, -or  a  general  authority  to 
dgn  on  their  behalf  documents  of  the  same  description 
as  the  pottah  J  and  that  until  such  i»oof  was  given,  the 
document  was  not  admissible  in  evidence.  2rsM^  fur- 
ther, tiie  fact  that  the  pottah  was  more  than  80  years 
cfld  gave  rise  to  the  presumption  that  the  signature 
at  the  foot  of  it  was  in  the  handwdting  ol  ^.,  and 
tot  the  pottah  was  executed  by  him;  butthattomake 
it  evidence  against  the  representatives  of  the  'maliks 
who  had  not  executed  it,  the  defendants  should  show 
tot  A.  had  authority  to  sign  thdr  names.  Vbtulox. 
JUi  o.  Pajjxal  Ru         .  L  Ii.  R,  8  Oalo,  667 


M.< 


■    M         Zi^oZ^irstaflijfi^ioa.— 
of  anek  doemionL-^So  legal 


►^jVs- 
«to«#  ^rodmeiiom  of  anek  doemionL-So  legal  pre- 
sumption can  arise  as  to  to  genuineness  of  a  docu- 
ment more  than  80  vears  old,  merely  upon  proof 
that  it  was  psoduced  nom  to  records  of  a  Court  in 
which  it  had  been  filed  at  some  time  previous.  It 
must  be  shown  that  tiie  document  had  beenso  filed  in 
order  to  the  adjudication  of  some  question  of  which 
that  Court  had  cognisance,  and  which  had  come  under' 
the  cognisance  <rf  such  Court.  Gudashub  Pauii 
Chow  jMOsr  «•  Bsxbub  Ghizkiiib  Bhatiaghabji 
[XIi.B«6C«la,9]8 


16. 


BVXDXNCS  AOT  <Z  O V  387%  «.  00    O0u 


■  Anoietd  doetmomi, — 1?«<- 
M  of  proper  euHody.^To  establish  the  authenti- 
city of  a  document  so  okL  that  to  witnenes  to  its 
execution  cannot  reasonably  be  expected  to  be  in  ex- 
istence, it  is  not  neoesBary  to  go  behind  the  posses- 
sion of  to  present  owner.  If  to  custody  from  which 
the  document  comes  into  Court  has  been  and  is  the 
custody  in  which,  judging  from  the  purport  of  the 
^Vw<nm«nt  itself  and  the  other  drcumstanoes  of  the 
case,  it  would  naturally  be  expected  to  reside,  then  the 
document  ouffht  to  be  treated  as  authentic  to  such 
extent  as  to  be  admisnble  in  evidence  between  the 
parties.  Csukdbb  B^avt  Msrebbb  v.  Bbojonattth 
BmoK IBW.B.,100 

BAiCDEmr  Ghosb  o.  Eshait  CHinn>BB  Ohosb 

[17  W.  B^M  I 


SOO  DSY An  QOTAJI  V.  OOBAMIAI OODBHAI 
YBBCATABWAB   TbLUAPPAH    NAIKA   v.   AXA600 

MooTTOO  Sbbtagabbk 
[4  W.  B^  P.O^  7d:8Moore'Bl.  A^8S7 


la 


Old 


Froof  of  mmihe$aioUf  ^.— JofWSii'oa^— Wheiaa  do- 
cument which  is  not  pcoved  because  of  its  gnat  ogo, 
and  of  there  being  therefore  no  witnesses  to  ptose  it, 
b  put  forward  as  a  dooumeuli  iatended  tooptsate asm 
mauzasitenuxe^  it  is  necessary,  in  order  to  establish  its 
authenticity,  to  ahow  that  it  was  accompanied  by  poe- 
Bishbbbub  Bhxjtxacbabjib  e.  Laxb 

caiw.B^tt 

>  Ameimddoemmomi,  Omtiodf 


17. 

of.— Where  a  document  puipofted  to  be  46  yeass 
«d,aiid  a  mdhurir  swQie  to  its  having  been  in  hb  ons- 
tody  as  keeper  of  the  plaintiirs  records  lor  the  time  of 
his  esrvice,  the  evidenoe  was  held  to  show  ^credible) 
that  to  document  had  come  from  proper  eustody, 
witiiintiie  meaning  of  Act  I  of  1872;  seotioo  90,  a«l 
to  require  no  direct  evidence  of  its  genuineness. 
ExoowBBB  Smes  Boy  «.  Ktlabh  CHirBi>BB  Moo- 
XBBJBB aiW.R,45 

13.  ___^_  Boemmmdf  80  foaro 
old,  ikoir  ncOmral  amd  proper  otuiody.— When  a 
daughter  professed  to  hold  under  a  pottah  more  than 
80  vears  old,  in  favour  of  her  father,  and  was  found 
to  have  been  in  possession  of  to  land  ever  snoe 
her  father's  death  for  a  period  of  40  years  with- 
out interruption  on  to  part  oft  he  father's  heiis,— 
Meld  that  to  daughter's  custody  of  the  pottah  was  a 
natural  and  proper  custody  within  the  meaning  of 
section  90  of  the  Evidence  Act.  *  The  rule  laid  £wn 
in  section  90  as  to  proof  of  execution  of  documents 
80  years  old  ought  to  be  applied  in  this  eountzv  with 
ipecialcare  and  caution.  Iiiailoxia  Kath  Kubdi 
0.  Shubbo  Chubgovi      ,  I.  Ii.  B,,  11  ObIcl,  680 


la 


Seeomda0y  eoidsnoa.—- J>s- 


oumeta  more  ikam  30  jfeare  okL—Frot^  ^  eseeU" 
Hon^—Svidemce  Aoi,  e,  d5.— Secondary  eraenceof  to 
contents  of  a  document  requiring  execution,  which 
can  be  shown  to  have  been  last  in  proper  custody,  and 
to  have  been  lost,  and  which  is  more  than  80  yean 
old,  may  be  admitted  under  section  65,  ckuse  ^e),  and 
section  90,  of  to  Evidence  Act,  without  proof  of  the 
execution  of  the    originaL      Khbtikb  CHmniBB 

HOOKBBJBB  9.  KhBTTBB  PAUX  SBBBTBBTTrVO 

|XI..B^6Calat886:6O.Ii.B^180 

q.OL 

See    Cabbs     itbsbb    Etii^bbcb— dm 
CA8B8  —  Sboovdabt  EviDnroB  —  Uv- 

ajZAlCPBD  OB  UbBBOIBTIBBD  DOOUXBBIB. 

See  Etibbnob— Cbdovaii  Cabbs— £x- 

AXniATIOK   ABS    SZATBUBTS    OF    AO- 

oiTBBD.  .    S8W.XU-Cr^86 

I.I«.B^0Oa]o^7aa 

iS^ErxDBBOB^GBiicnrAL  Gabbb— Statb- 

MBBTB  TO  PoUCBOiTICBBS. 

[UBom^lSO 
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DIQBST  OF  CASES. 


(    1850    ) 


iSM  (jiaTAxxDV  AoTf  1877,  b.  19— Ao- 

XVOWUDGICBHT  OV  DeBT8. 

[LIi.B^12  0alo«a67 
8m  Ewi8fB4xxoir  Act,  1877,  b.  49. 

[LIi.B^lAIU4tt 

8.02. 

Sm  Bill  aw  EzoHAvas. 

[I.I..B^8Calatl74 
8m    Gabbs    vbdkb    SriDavai— Pasol 

fiVIDMffGil. 
i9M     FftDTOlPAL   AVI)   AaElTF— LlABnaTT 

ofAobhtb        ,    I.  li.  B^,  6  Oalo,  71 

8.106. 

8m  FsiYASB  Dbfesom,  Bioht  of— 

|llC.Ii.&,282 


— — — —  Omuprobandi.'^Proofofe%r» 
rttmom  MmgiMf  ojftmm  mnder  exeepHon  in  ^tnal 
Codm. — ^In  an  criminal  cases  tried  in  tiie  mofaBsil  it 
is  incnmlwmt  on  the  accused,  since  the  passing  of  the 
BvidflDce  Act  (I  of  1872>,  to  prove  the  existence  (if 
any)  of  dieunstances  which  bnng  the  offence  charged 
within  the  general  or  spedal  exceptions  or  proyisoes 
oontained  in  any  part  of  the  F^nisl  Code  «r  in  any 
law  defining  snch  ofPenoe.  Quef^  as  to  the  state  of 
the  law  in  this  respect  in  the  Presidency  towns.  In 
I  XAmn  ov  Tsnnoir  ov  Shibo  Phobu)  Paitdah 
[I.Ii.&»4Ca]o,lM:  8 C. I1..B.,  122 


aioa 


8m  OwB  I^iOBAnn— Fn-ncFTioir. 

(XIa.B.,5AlI,lB4 

8m  Osxn  Fbobavdi— Sau  vob  AnitBABB 

otBbr   .  .    21W.IU887 

8m  Sau  tob  ARTiTeABB  07  Rent— Sit- 

SarO  ASISB  SALB— ISBBaiTLABITr. 

[21W.&»887 

88. 107,  Ida 

8m    HiNDir     Iiaw— PfiBSviimoN     on 
Dbath     .        .    I.I..B^8Alt,6I4 

■  Miming  permn, — Frmumpiion 
0f  ^sofiL-^Sedaons  107  and  108  of  the  Evidence  Act» 
taken  together,  do  not  Uy  down  any  rule  as  to  the 
exact  time  of  the  death  of  a  missing  person.  When- 
ever ti»  ^piestion  as  to  the  exact  time  of  death 
ariaesy  it  must  he  dealt  with  according  to  the  evi- 
dence and  drcomstances  of  each  case,  when  the  death 
is  alleged  to  have  occurred  at  any  time  not  affected 
by  ihe  presumption  of  Uw  as  to  tiie  seven  years. 
DkABUP  NaIH  «.  QOBIND  Saban.  GoBon)  Saban  o. 
Dhabvn  Kaxs  .  •    I.  Ii.  B.9  8  AIL,  ^4 


—  a.ioa 

8m    Hindu 
Dbath 


Law- 


-PBBSinCFTION      07 

I.  Ii.  B.,  1 AU.,  68 
[Ll..B.,8All.,eL4 

8m  Mahokbban  Law — Psbsumftion  of 

Death     .         .    1  Ii;  B.,  2  AIL,  625 

[L  Ii.  B.,  7  AU.,  207 


BVIDSVOE  ACT  a  OF  IfflVh-eoMm^d. 
8.11a 

8m  Onus  Pbobandi—- IfoBTOAOB. 

[X  Ii.  B.,  8  Bom.,  187 

iSss  Onus  Pbobandi  —  Pobsbbsion  and 

PboofonTitlb  .        .    6  ISr.W.,88 

I.Ii.B.,8Calo.,7ra 

8m  TiTLB— ErmBNOB  and  Pboof  on  Titlb 

— Gbnbballt.        .    6C.Ii.B.,27S 


8.118. 


8m  Cbbsion  on 
India    • 

-8.114. 
Am  AOOOVPIIOB 


BBITIfiH   TbBSITOBT  IN 

I.  Ik  B.,  1  Bom.,  867 


.19W.R.Cr.,48»48 
r21W.B.,Gr.,6e 
I.L.B.,lMacU8M 

8m  iShnDNNCB^CrviL  Gasbs— 8boondabt 

EyIDBNOB— LO8T  OB  DB8TB0TBD  DOOIT- 

1CBNT8     .        .    [L  Ii.  B.»  7  AIU  788 
8m  Onus  Pbobandi— NonoB. 

[I.Ii.B.,18Cala,107 
8m  BoAD  CasB  Aot,  s.  63. 

[I.I«.B.,lSOa]o^]07 

8.115. 

8m  AbBITBAHON— AWAXDB— GOBBTBIfO- 
TKOr  AND  BSVBOT  ON— 

rLIi.B.»2A]U809 
I.  Ii.  B,  6  AIL,  8&a :  Ii.  B.  11 1.  A.»  20 

8e$  Ebtopfbl— EsTOPPBL  BT  Conduct. 

[I.L.B.,4Cala«788 

1. 1..  B.,  7  0810.,  584 

L  Ik  B.,  10  Calo.,  186 

I.Ii.B.,7AlU511,878 

7aii.B.,481 

LIi.B,8Cala,265 

I.Ii.B.,5Cala,668 

896  Etidbngb  — Pabol  Evidbnob— Va- 
btino  ob  contbadiotino  wbittbk 
Inbtbumbnts  .  L  !«•  Bi,  4  Bom.,  584 

8.U6. 

8m  Estoffbl^Estopfbl  bt  Condvot. 

[L  I..  B.,  7  AIL,  511, 878 

LI..B.,5Calc.,668 

8m  Ebtoppbl— Estoppbl  bt  Jodoxbnt, 

C1C.I..B^528 

iSm  SSTOPPBL— LANDLOBD    AND    TbNANT, 

Dbnial  on  Titlb. 

[I.  I.;  B«  2  Mad.,  226 
I.I..B^llCata,5l8 


8.12L 


8m  WiTNB88-*-CBi]aNAL  Casbs— Pbbson 

OOXPBTBNT  to  BB  WITVB88. 

[LI«.B.,8A1L,578 
—  8.12a 

j8se  PBIYILBOBD  ComCTTNIOATION. 

[I.lj.B.,8BMa.,81 
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JdVUDimCB  AOT  (I  OF  1872)— ^on^VNiei. 

B.  182. — Atuwers  oriminaUng  ia»<- 

iMtf . — VoWmi€Mry  HatemetU. — Prwilege  of  witneu  an* 
Mwering  erimii§aUnff  question, — In  a  Small  Gause  suit 
under  chapter  XXXIX  of  the  Code  of  Civil  Proce- 
dure on  a  promissory  note,  which  was  alleged  to  have 
been  executed  jointly  by  O,  and  hb  son  V.,  V,  filed  an 
affidavit  in  order  to  obtain  leave  to  defend  the  suit, 
and,  having  obtained  leave  to  defend,  gave  evidence 
at  the  triflJ  on  his  own  behalf.  On  a  subsequent 
trial  of  V.  for  forgery  of  his  father's  signature  to 
the  same  promiuory  note,  the  affidavit  and  deposi- 
tion of  F.  in  the  Small  Cause  suit  were  admitted  as 
evidence  against  V,  Seld  by  TtTBiniB,  C.  J,,  Isvm 
and  KnmBBSLBT,  JJ.,  that  both  the  affidavit  and 
the  deposition  were  properiy  admitted.  By  Kebnait 
and  MuiTVakMi  Attab,  JJ.,  that  the  affidavit 
was  properly  admitted,  but  not  the  deposition.  Per 
TiTBKBB,  C.  J„  Innbs  and  Kikdbbslbt,  JJ*.— 
Where  an  accused  person  has  made  a  statement  on 
oath  voluntarily  and  without  compulsion  on  the  part 
of  the  Court  to  which  the  statement  is  made,  such  a 
statement,  if  relevant,  *may  be  used  against  him  on 
his  trial  on  a  criminal  charge.  If  a  witness  does  not 
desire  to  have  his  answers  used  against  him  on  a  sub- 
sequent criminal  charge,  he  must  object  to  answer, 
altiiOQgh  he  may  know  beforehand  mat  such  objec- 
tion, if  the  answer  is  relevant,  is  perfectly  futile,  so 
far  as  his  duty  to  answer  is  concerned,  an4  must  be 
overruled.    Qubbv  9.  Oopal  Dass 

[LIi.B^8Mad,271 


0.188. 


See  AoooKPLiOB  •  L  li.  R,  1  HadL,  894 


8.18a 


See  WiTHBSB  — Cbimikax    Casbb  — Ez- 

AXINATIOir     OV    WmnUBBS—ExAMIHA- 

nov  BT  CouBi.  L  la.  B,  6  Cala»  279 


8.146. 


See  Etibbnob— CiTiL    Casbs— Aooovbt 
AXD  AooouBT  Books. 

[LI«.B.»4BoiiL,676 
—  8.164. 
See  WiTHBSB  —  Cbikikal  Cabbb  —  Bx- 

AJCIVATIOV  OP    WiTBBSSBS— CB068-Ex- 

AMiNATiov      •    1. 1«.  B.y  18  Cala»  68 


8.166. 


i^.EriDBvoB— CBnovAL  Cabbb— Statb- 

MBITEB  TO  POLIOB  OPPIOBBB. 

[11  Bom.,  120 
—  8.167. 


See  Eyidbbob— Cbikikal  Cabbb— Dbpo- 
BiTiOBS    .        .    I.  Ii.  B.,  8  AIL,  672 


8.168. 


£^M  EVIDBHOB— CBDCIKAL  CABBB— SxATB- 
XBBTB  TO  POLlOB  OpPIOBBB. 

[U  Bom.,  120 

■    Sonde  deeiroged  hg  fire.-^Me- 
/reeking  memory  of  wUneee,—The  plamts  and  re- 


BVUUBNOB  AOT  (I  OS"  1872),  8. 169-eo«- 


cords  in  a  number  of  suits  upon  bonds  instituted  by 
the  same  plaintiff  against  different  persons  were  de- 
stroyed by  fire.  The  suits  were  re-instituted,  and 
duplicate  copies  of  the  plaints  were  filed.  The  only 
evidenoe  of  the  contents  of  the  bonds,  from  which 
the  plaints  were  prepared,  consisted  of  a  register  kept 
by  the  plaintiff's  gomastahs  of  the  names  of  the  execu- 
tants of  the  bonds,  the  matter  in  reap&db  of  which  the 
bonds  had  been  given,  the  amounts  duet  hereunder, 
and  the  names  of  the  attesting  witnesses.  From  this 
register  the  duplicate  plaints  had  been  prepared. 
Seld,  that  though  the  register  was  not  secondary 
evidence  of  the  contents  <d  the  bonds,  yet  it  was  a 
document  which  might  be  referred  to  by  a  witness 
for  the  purpose  of  r^reshing  his  memory,  under  sec- 
tion 150  of  the  Evidenoe  Act  Tabuok  Nath  Mvl- 
LiOK  «.  Jbamat  NoBTA     .    L  Ii.  &,  6  Cslo.,  868 


8.166. 


See  Pbbal  Codb,  b.  179. 

[LI..B.,10Bom.,186 
—  8.167. 

See  COBPBBBIOV— OOVPBBBIOBB  TO  POLIOB 

Oppiobbb        •    L  Ii.  B.,  1  Calo.,  207 
[I.  Ii.  B.,  2  Bozn.,  61 

See  Cbhohal  FnooBBDnraB. 

[LIi.B.,8  0ala,789 

See  WiTZTBBS— CnrxL    Cabbb— Ezaxiha- 

nON  OP  WiTNBSBBS. 

[6  Moore's  I.  A.,  282 
Civil  mtd  Criminal  Oaeee,- 


Section  1G7  of  the  Evidmioe  Act  allies  as  well  to 
criminal  as  to  civil  cases.  QuBBB  v,  Hitbbibolb 
Chvbdbb  Ghobb 

[LIi.  B.,1  Galo.,207:26  W.  B.,  Cr.,86 

It  applies  to  criminal  trials 


by  jury  in  the  High  Court    Bbo.  «.  Kaobaji  Dada- 
bhax ,    9B<niL,868 

Doenmenl  improperly  ad' 


miited  i»  evidenoe, — ^Where  a  copy  of  a  deposition  is 
improperly  admitted,  such  admission  is  not  ground  of 
itself  for  a  new  trial,  if,  independently  of  the  evidence 
80  admitted,  there  is  sufficient  evidenoe  to  justify  the 
decision.  WooxA  Eabt  Bukbhbb  v,  Guboa  Nabain 
Chowdhbt      •        .        •        •    20W.  B.,886 

•*BX   A   CBBTAIN  BHXP,'»  HEANTErG 
OF- 

See    COVTBACT— CONBTBUOTIOB    OP   COB- 
TBAOTB  •    6B.L.  B^O.  O.9IO8 

BXAMHTATION  DB   BENE  ESSE. 

See  CoxxiBBiOB— CiYiL  Cabbb  .  Cor.»  7 

[6  a  L.  B.,  262 

8B.I..B.,Ap.,101 

EXAMINATION    OF   ACCUSED   FEB- 
80N. 

See  Cabbb  vndbb  Etidbbob— CBixnrAL 
Cabbb— EzAxivATiOH  abs  Statbmbbtb 

OP  AOOVBBD. 
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EXAMINATIOISr    OF   ACCUSED    FEB- 

SOUS— cQuHnued. 

!• Disoretion  of  Magistrate  in 

examining  aLOcvmed.—Bfndenee  insufficient  to 
found  eharge, — It  is  a  matter  of  discretion  for  the 
Ma^trate  whether,  during  the  enqniry  before  him, 
it  is  right  and  proper  that  the  accnsed  should  be 
examined  or  not.  But  it  is  undesirable  that  the 
accused  should  be  examined  by  the  Magistrate  when 
he  is  satisfied  that  the  evidence  adduced  by  the  prose- 
cution does  not  disclose  any  proper  subject  of  crimi- 
nal charge  against  him.  In  thb  mattbb  ot  Shama 
Sakkab  Biswas  .    1 B,  Ij.  B^  8.  N^  16 

2.  — — -^^— ^— —  Criminal  Prooe- 
dure  Code,  1861,  $.  202.— The  discretion  of  a  Magis- 
trate, under  section  202,  Code  of  Criminal  Procedure, 
to  ask  questions  of  an  accused,  ib  entirely  unfettered, 
though  an  examination  under  that  section  should  not 
be  of  an  inquisitorial  nature,  and  a  Magistrate  should 
inform  the  accused  that  he  is  not  bound  to  answer. 
Answers  to  questions  under  that  section  are  admissible 
in  evidence,  even  if  the  Magutrate  has  omitted  to 
warn  the  accused  he  need  not  answer.  Qubbk  «.- 
Dmoo  BoT  •  .        .    16  W.  B^  Cr^  21 

8. BeftuMl  to  hear  statement  or 

examine  aooiZ8ed«— PoiMr  of  Court.— It  is  not 
competent  to  the  Court  in  a  criminal  trial  to  refuse  to 
allow  the  accused  to  make  a  statement,  or  an  offer 
to  be  examined.  Ik  thb  mattbb  op  Absool  Gnv- 
FOOB IOC. LB.,  64 

4. Committal  without  examin- 
ing aoCQsed.— Po«o0r  of  Court. —It  is  not  illegal  for 
a  Magistrate  to  commit  an  accused  person  to  the 
sessions  without  examining  him  or  his  witnesses. 
QUBBN  V.  HUSITATH  BOY  .     2  W.  B.,  Ct.,  60 

6. Tender  of  written  defence.— 

Oral  examination, —Criminal  Procedure  Code,  1861, 
eh.  XV. — When  a  written  defence  is  tendered  in 
a  case  tried  under  chapter  XV  of  the  Code  of  Crimi- 
nal Procedure,  the  Magistrate  is  not  bound  to  take 
down  the  defence  of  the  accused  by  personally  exa- 
mining him.    DiLA  MoNSTTL  9.  Eallt  Sahbb 

C16W.B.,Cr.»68 


e, Obligation  of  accused  to  give 

account  of  his  movements  at  alleged  time  of 
offence. — ^An  accused  person  is  not  bound  to  account 
for  his  movements  at  or  about  the  time  an  offence 
was  committed,  unless  there  has  been  given  legal 
evidence  sufficient  primd facie  to  convict  him  of  the 
offence.    Qxtbbn-Ehpbbss  o.  Bbpin  Biswas 

IX  Ii.  B.,  10  Calc,  970 

7.  ■  Object  of  examination  of  pri- 

soner.— The  discretionary  power  g^ven  by  law  to 
examine  a  prisoner  should  be  used  to  ascertain  from 
him  how  he  may  explain  facts  in  evidence  appearing 
against  him,  not  to  drive  him  to  make  self -crimin- 
athig  statements.    Ex  fastb  Vibabuddba  Gaud 

[1  Had.,  190 

8. Examination    by    Sessions 

Judge,— Criminal  Procedure  Code,  1872,  #.  250.— 
Under  section  250  of  the  Code  of  Criminal  Procedure, 
the  Court  may  from  time  to  time,  at  any  stage  of  the 

II 


SXAMINATION    OF    ACCUSED    PEB- 
SON.— Examination   of  Sessions  Judge 

— continued, 

case,  examine  the  accused  personally ;  but  the  Court 
is  not  competent  to  subject  the  accused  to  severe 
cross-examinaUon.  The  discretion  given  by  the  law 
is  not  to  be  used  for  the  purpose  of  driving  the  accused 
to  make  statements  criminating  himself,  but  only  for 
the  purpose  of  ascertaining  from  the  accused  how  he 
is  able  to  meet  facts  standing  in  evidence  against  him, 
so  that  these  facts  should  not  stand  against  him  un- 
explained. Virahuddra  Gaud,  1  Mad.,  199,  followed. 
Ik  thb  kattss  or  Chikibash  Ghose 

[1C.I..B^486 


a 


Croes-examina' 


lion,— Criminal  Prooedure  Code,  1972,  e.  250.— Iha 
authority  given  to  a'  Sessions  Court  to  examine  an 
accused  does  not  contemplate  the  cross-examination 
of  such  accused,  nor  can  the  Judge  endeavour,  by  a 
series  of  searching  questions,  to  force  the  accused  to 
criminate  himself.  The  real  object  involved  in  the 
power  given  to  the  Court  under  section  250  of  the 
Code  of  Criminal  Prooedure  is  to  enable  the  Judge  to 
ascertain  from  time  to  time  from  the  accused  (espe- 
cially if  he  be  undefended)  such  explanation  as  he  may 
desire  to  give  regarding  any  statement  made  by  the 
witnesses,  or,  at  the  close  of  the  case  for  the  prosecu- 
tion, to  elicit  from  the  accused  how  he  proposes 
to  meet  such  portions  of  the  evidence  as,  in  the 
opinion  of  the  Court,  implicate  the  accused  in  the 
oommisdon  of  the  (^ence  with  which  he  stands 
charged.    Hobsxin  Bttkbh  v.  Ekpbbss 

[I.  L.  B.,  6  Calc  96 : 6  C.  Ii.  B.,  621 


10. 


Cross-examination      by 


Oovottr-Criminal  Prooedure  Code,  1872,  #.  250.— 
It  is  improper  for  the  Court  to  cross-examine  a  pri- 
soner with  the  apparent  object  of  convicting  him  out 
of  his  own  mouth  of  false  statements,  and  so  making 
him  prejudice  himself  in  respect  of  the  matter  with 
which  he  is  charged.    Ekpbbss  v.  Bbhabi  Lal  Bosb 

[6C.L.B.,481 

II.  ■  Mode  of  reoording  exami- 

nation.—Cerfi^a^s  of  Magistrate. — Criminal  Pro- 
cedure  Code,  1872,  a.  346. — In  recording  the  examina- 
tions of  accused  persons  under  section  846  of  the 
Code  of  Criminal  Procedure  in  the  language  in  which 
they  are  given,  a  Magistrate  need  not  take  down  the 
examination  in  his  own  hand;  it  is  enough  that  he 
append  a  certificate  that  the  examination  was  conduct- 
ed in  his  presence,  and  contuns  accurately  all  that 
was  stated  by  the  accused  person.  Qubbn  v.  Lvoky 
Nasaib  Dutt        .  .  ao  W.  B,  Or.,  50 


la 


Act    XXV   of 


1861,  9.  205.— Act  X  of  1872,  e.  346. -~  Attestation  of 
Magistrate. — Under  section  205  of  the  Criminid 
Procedure  Code,  it  is  not  necessary  for  the  Magistrate 
to  state  in  the  body  of  the  examination  that  the 
statement  comprised  every  question  put  to  the  ac- 
cused and  every  answer  given  by  him,  and  that  he 
had  had  liberty  to  add  to  or  explain  his  answers.  At- 
testation at  the  foot  of  the  examination  is  sufficient ; 
but  in  case  of  doubt,  oral  evidence  should  be  admitted 

3o 
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EXAMIKATION  OF  ACCTT8BD  FEB- 
BOISr.— Mode  of  reoording  examination— 
eontinn&d, 

to  prove  the  regnlarity  of  the  prooeedingi.    Qitbbk 
V,  GOSHTO  Lal  Dutt 

[7  B.  Ii.  B^  Aiu  02: 16  W.  B^  Cr^  68 


1& 


Cert^€Ue  under 


Criminal  Procedure  Code,  1861,  $,  205,— Attestation 
of  Magiatrate, — The  certificate  required  under  sec- 
tion 206,  Code  of  Criminal  Procedure,  need  not  he  in 
the  handwriting  of  the  presiding  officer,  but  may  be 
under  hit  hand  only,— -t.e.,  signed  by  him.  Qubbit  o. 
Bbzza  Hosbbik  .  8  W.  B.,  Cr.,  66 

See  QtTBBV  v.  KiBirni    .        .  7  W.  B^  Cr.,  48 

QiTBBV  «.  Bhbbbbbkbb  4  N.  W.,  16 


14. 


Attestation   of 


Magistrate. — Proof  of  signature.—Where  a  jury  is 
satisfied  as  to  the  genuineness  of  an  attestation  by  a 
Magistrate,  it  is  unnecessary  to  call  the  Magistrate  to 
swear  to  his  signature.    Qubbv  v.  Rbkza  Hobbbik 

[8  W.  a,  Cr^  66 

BXOBFTIOire  IN  FSNAIj  COBSL 

See  Chabob— Fobm  ot  Chabob— Gbkbbal 
Cabbb  .  I.  li.  B.»  4  Calo.,  184 

See  Etedbkob  Act,  1872,  b.  106. 

[I.Ii.B^4Calo.»184 

BX0I8B  ACT,  1866. 

See  Act  X^I  ov  1866. 

See  BBvaAL  Excibb  Act,  1878. 


(X.  OF  1871). 


L 88.  19,  B^—IUieit  possession  of 

liquor, — Guilty  knowledge. — Presumption. — Act  XX 
of  1870,  s,  2, — **  Ser," — ffeld,  in  a  prosecution  under 
sections  10  and  63  of  Act  X  of  1871,  that  the  defini- 
tion of  "  ser"  given  in  section  2  of  Act  XI  of  1870 
was  not  so  intelligible  and  clear  as  to  be  capable  of 
general  application,  and  that  it  did  not  supersede  the 
local  customary  weight  of  a  ser.  Held,  therefore, 
the  local  customary  weight  of  a  ser  being  96 
tolahs  (the  Government  ser  weighing  80  tolahs), 
and  the  accused  having  been  found  in  possession  of 
96  tolahs  only,  that  the  excess  of  one  tolah  over  the 
local  weight  was  not  such  as  to  warrant  the  presump- 
tion of  the  guilt  of  the  accused.  Empbbbb  o.  Hait 
Bax.    Empbbbb  «.  Chbda  Ehak 

[I.  la.  B.,  8  AIL,  404 

a, B8.  88,  62.— i7Zm<  eale  of  liquor, 

— Lieense.'^Convietion,  Validity  of.— On  the  SOth 
October  1877,  N.  was  granted  a  license  for  the  sale  of 
spirituous  and  fermented  liquors  by  retail  terminat- 
ing on  the  81st  December  1877.  On  the  11th 
JanuaiT  1878,  such  license  was  renewed  by  the  Col- 
lector for  a  period  terminating  on  the  31st  .March 
1878.  On  the  14th  January  1878,  N.'s  servant  was 
convicted,  under  section  62  of  Act  X  of  1871,  of  the 
illicit  sale  of  liquors  between  the  1st  January  1878 
and  10th  January  1878,  both  days  inclusive.  Held 
that  the  renewal  of  N.'s  license  was  a  condonation  of 


EXCI8B  ACT,  1866  (X  OF  1871),  88.  88, 

62 — continued, 

the  offence,  and  the  conviction  was  bad.  Semhle, — 
That  inasmuch  as  N.  had  given  no  notice  of  his  inten- 
tion not  to  renew  the  license,  nor  had  the  Collector  re- 
called it,  the  license  remained  in  force,  and  the  con- 
viction was  consequently  bad,  under  section  82  of 
Act  X  of  1871.    Empbbbb  v,  Sbtmovb 

[I.Ii.B.,lAll.,6dO 

^  ___^__  Illioit  sale  of  liquor, — Id- 
cense. — A,  held  a  license  for  the  sale  of  spirituous 
and  fermented  liquors  by  retail  for  a  period  of  three 
months  terminating  on  the  81st  December  1877. 
Prior  to  the  8th  January  1878,  no  notice  was  given 
by  X  of  her  intention  not  to  renew  the  license,  nor 
had  the  license  been  recalled  by  the  Collector.  Be- 
tween the  1st  January  1878  and  the  8th  January 
1878,  both  days  inclusive,  A.^s  servants  sold  spirituous 
and  fermented  liquors  by  retaiL  On  these  facts  A,*s 
servants  were  convicted,  under  section  62  of  Act  X 
of  1871,  of  the  illicit  sale  of  liquor.  Seld,  follow- 
ing the  opinion  expressed  in  Empress  v.  Seymour, 
*J.  L,  P.,  1  All,,  630,  that  the  convictions  were  bad,  as 
A,*s  license,  under  the  provisions  of  section  82  of 
that  Act,  remuned  in  force  until  she  gave  notice  of 
her  intention  not  to  renew  it  or  it  was  recalled  by  the 
Collector.  The  principle  of  the  decision  in  JSmpress 
V.  Seymour  dissented  from.  A.  should  have  been 
prosecuted  under  section  67  of  the  Excise  Act  for  not 
paying  her  monthly  fee  in  advance.  Empbbbb  v. 
Mahixdiul  Lal  .    I.  Ii.  B.,  1  AIL,  688 

4, B.  eSL— Chapter  VL—IUieU  sale 

of  liquor, — License, — 2>.  was  the  holder  of  a  license 
ioT  the  sale  of  spirituous  and  fermented  liquors  by 
retail  for  a  period  terminating  on  the  81st  I)eeember 
1877.  On  the  10th  January  1878,  his  license  not 
having  been  renewed  bv  the  Collector,  2>.  sold  certain 
spirits  by  retaiL  On  these  facts  he  was  convicted  of 
de  illicit  sale  of  liquor.  Subsequently  to  his  convic- 
tion his  license  was  renewed.  Seld  that,  under  such 
drcumstanoes,  his  conviction  was  good.  Empress  v. 
Seymour,  I.  L,  P„  1  AIL,  630,  distinguished.  Em- 
pbbbb o.  Dhasam  Dab        .    I.  L.  B.,  1  All,,  686 

EXCOMMIJinCATION  BY  BOMAN  CA- 
THOIilC  FBISST. 

See  Cbdcxbtal  IirTiMiDATioir. 

[LIi.B.,8Ma(L,140 
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ZXECUTIOir  OF  DECBXaS—om/tiiK^. 

Col. 
8.  Modi  09  ExBOVTiOF         .  .  1895 

(a)  GlNBBAXLY,  AVP  PoWIB  OV  Ov- 

FECIB8  IN  EZBOVTION  .  1895 

(h)  Altebkatiyb  DscsBi  .  1898 

ic)  Attachmbvt,  Bbmoyal  ov^      .  1899 
(d)  BOTTWDABIBa      ....  1899 
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Daxagbs  ....  1900 

Dbclabatobt  Dbobbb  .  ,  1900 
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JoiMT  Pbopbbtt  ,  .  .  1901 
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Pabtkbbs  ....  1906 
POBSBSSIOW  ....  1906 
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Rbkotal  ov  Buiij>ivg8    .        .  1909 
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u)  Sibdab,     Hbib     OB,     Dbobbb 

AOAIWBT^         ....  1910 

9.  EZBOVTION  OB  OB  ABTBB  AgBBBKBBTB 

OB  COXPBOXISBS  .   1910 

10.  EXBOUTION  BT  AND  AOAIVBT    RBPBB- 
BBNTATITBS  .... 

11.  Jonrx  Dbcbbb,  Exbcutioh  ob.  Aim 
Liability  vbdbb 

12.  Liability  bob    WBOBavuL  Exbcu- 
tioh   

18.  Stay  OB  ExBCUTioN 

14.  Stbikiko  0B7  ExBOunoN  Pboobbd- 

XNGB 1940 

8e9  Appbal  to  Pbivy  Coitncil— Stay  of 
ExBOUTiov  PBVDiiro  Appbal. 

See  Cabbb  uitdbb  Abbbbt— Citil  Abbbbt. 

See  Cabbb  undbb  Attaohxbht. 

See     Bbkaxx      Tbahbaction— Gbhbbal 
Cabbb     .        .    4  B.  L.  B.,  Ap.,  40 
[9  a  Ii.  R.,  466 
See  Bombay  Aot  V  op  1862. 

[I.  Ii.  B.,  1  Bont,  681 

See  Civil  Pboobditbb  Codb,  1882,  b.  212 

(1859,  8. 197)  .    I.  L.  B.,  4  Calo^  629 

[LIi.B.,8Had.,lS7 

See     Cabbb    uvdbb   Citil    Pboobdubb 

COSB,  1882,     B.  282  (1859,  B.  208). 

8.284(1859,8.210). 
8.244(1861,8.11). 
88.  257,    258    (1859,    8. 

206),  ABS8.257A. 
88.259,260(1859,8.200). 

See    Company— Winding    up  — Cobts 
AND  Claims  on  Abskts. 

[6  Bom.,  O.  C  23  , 
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1928 

1931 
1932 


II 


EXBCUTION  OV  l>ECBEB^oii/iiiif«7. 

See  CONTBIBUTION,  SiriTB  FOB— PaYMBNT 
OF  JOINT  DBBT  by  ONB  DbBTOB. 

CMar8li.,8d9 

I.  L.  B.,  6  MacL,  424 

B.Ii.B..8iip.Vol.,968 

18W.B^298 

6N.W..1 

6  W.  B.,  His.,  46 

16W.B.,872 

2dW.B.,96 

See  Cabbb  undbb  Equity  of  Bbdbmption. 

See  High  Coubt,  Jubibdiotion  op- 
Calcutta— Citil         .    1  B^de,  186 

See  Cabbb  undbb  Hindu  Law-  Joint  Fa- 
mily—Salb  OF  Joint  Family  Pbopbb- 

TY  IN  BXBCUTION  OF  DbCBBB. 

See  Hindu  Law— Ububy. 

[I.Ii.B..lBom.,78 
See  Hubbabd  and  Wifb 

KB.L.B.,144 
4  Gala,  140 
I.  la.  B.,  1  Gala,  886 
LL.B.,1A11.,772 
See    iNjUNonov— Spboial     Cabbb— Ob- 
btbuotion  to  Rightb  of  Pbopbbty — 
Light  and  Ant .  LI*.  B.,2  Bom.,  188 
See  Cabbb  undbb  Inbolybnoy— Claimb 

OF    ATTACHING    CBBDITOB    AND    OFFI- 
CIAL Abbignbb. 
See  Cabbb  undbb  Intbbbbt— Mibgblla- 
NBOUB  Cabbb — Cobtb, 

See  Cabbs  undbb  Intbbbbt— Miboblla- 
NBOus  Cabbb— Mbbnb  Pbofitb. 

See  Cabbs  undbr  Intbbbbt— Omibbion 

TO  BTIPULATB  FOB,  &0.— DbOBBBB. 

^0  Cabbb  undbb  Mbbnb  Pbofitb— 
Abbbbbmbnt  in  Ezboution  and  Suits 

FOB. 

Sfe  Cabbb  undbb  Mbsnb  Pbofitb— 
MoDB  OF  Abbbbbmbnt  and  Calcula- 
tion. 

See  Cabbb  undbb   Mobtgagb— Salb  of 

MOBTGAGBD  PBOPBBTY. 

See  Onus  Pbobandi — ^Attachmbnt  in 
ExBouTioN  .    8B.IiiB.,266 

See  Pabda-nabhin  Wombn. 

[1  B.  L.  B.,  F.  a,  81  . 
8  W.  B.,  282 
I.  L.  B.,  4  Galo.,  688 
I.  li.  B.,  7  Gala,  19 

See  Cabbs  undbb  Pabtition— Modb  of 

BFFBOTING  PabTITION. 

See  Cabbb  ttndbs  Posbbbbion- Natubb  of 
P0B8B8B10N. 

See   Pbactiob— Citil    Cabbb— Payment 
OUT  OF  Moi/by  dbpobitbd  in  Coubt. 
[6  ICacU  Ap.,  2 

^0  Pbincipal  and  Subbty— Dibohabgb 
OF  Subbty     .    2  B.  li.  B,»  A.  G.,  192 
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DIGEST  OF  CASES. 
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EXECUTION  OF  DECBEE-  eonHnued. 

See  Casbs   uvdbb   Bbpbbsbntatitb    ov 

DBCBABBD  PbBBON. 

See  Casbs  vkder  Rbs  Judicata— Osdbbs 

IS  BXSOUTION  OF  DbCBBB. 

See  Casbs  uitdbb  Saui  ih  ezboutioit  ov 
Dbobbb. 

See  Casbs  vkdbb  Ska£L  Causx  Covbt, 
MoFTTssiL— Pkaoticb  akd  Psoobdubb 

— EZZCUTIOK  OF  DbO&BB. 

See  Skau.  Causb   Cottbt^   Pbbsisbkot 

Towns — Jttbisdiction — Motbablb 

Pbopbstt      .    I.  li.  lU  4  Calo.,  948 

[10  B.  I..  B.,  448 

See  Casbs  vndb&  Sttbbty. 

— — Applioatlon  for— 

See  Casbs  totsbb  Bbngal  Bbite  Act,  1869, 
s.  68. 

See  Cbbtifioatb  of  Adkivistbation— 
Bight  to  sub  ob  bzbgutb  Dbobbb 
wiTHOTTT  Cbbtifioatb. 

[L  I«.  B.,  1  AIL,  686 

See  Casbs  itndbb  Citil  Pboobdubb  Codb, 
1882,8.230. 

See  Casbs  jmrnvR  LnoTATioir  Aot,  1869, 
Bs.  20A]ra>21. 

See  Casbs  uitdbb  Livitation  Act,  1877, 

ABT.  179  (1871,  ABT.  16^0- 

See  Pbactice — Citii.  Casbs— Exbctttion 
of  Dbobbb,  Applicatioit  fob — 


Iiand  taken  in  exoees  in— 


See  CiYli*  Fboobpube  Codb,  1882,  s.  244 

— Question  in  execution  of  Dbcbee. 

[12  R  Ii.  B^  201,908,  note,  207,  note 


Notiloe  of— 


See  Cases  undeb  LnctTATioN  Act,  1877, 
Abt.  179  (1871,  ABT.  167)— Notice  of 
Execution. 


—  Order  passed  in— 

See  Cases   undbb  Appbait— Exbcution 

OF  Decbbbs. 
See  Casbs  ttndbb  Appbax- Obdbbb. 


—  Stay  of— 

See  Cases  undeb  Appeal  to  Pbitt 
Council— Stat  of  Exbgution  pending 
Appeal. 

See  Bengal  Bent  Act,  1869,  s.  62. 

[10  R  Ii.  B.,  Ap.,  2 

18  W.  B.,  412,  412,  note 

Marsh.,  417 

17  W.  B.,  462 

22  W.  B.,  460 

I.  Ii.  B.,  5  Calo.,  906 

I.  Ii.  B.,  7  Calc,  666 


EXECUTION  OF  DECBEE— eoiiftiwed. 

See  Injunction— SPEOLiL    Cases— Exb- 
gution OF  Dbobbb. 

[I.Ii.B.,4Calc^880 
I.  I..  B.,  6  Calc  86 

See  Cases  undbb  Injunction — Undeb 
Citil  Pboobdubb  Code. 

• Of  High  Court  on  Appeal  flrom 

Mofussa 
See  Cases  undeb  Limitation  Act,  1877, 
ABT.  180  (1869,  s.  19). 

Of  Privy  Connoil. 

See  Limitation   Aot,    1877,   abt.   180 

(1869,  s.  19) .  R  Ii.  B.,  Sup.  VoL,  606 

[I.  KB.,  8  Calo,  218 


L   EFFECT  OP  BEPEAL  OP  ACT  PENDING 
SUIT. 

-  Execution    prooeedings    in 


suit  commenoed  before  Act  VIII  of  1800.— 

Act  VII  of  1856. — ProceedingB  in  execution  of  a 
decree  in  a  suit  begun  under  the  old  procedure  were 
re^^ilated  by  Act  VII  of  1866.  In  be  Svmbhoo- 
CHUNDEB  Haldab  .    Bourko,  O.  C^  69 

2. Effect  of  repeal  of  Aot  VTCL 


of  1868. — Imprieonmentfor  debt — Civil  Froeedmre 
Code,  1877,  se.  8  and  342.— Act  I  of  1868  (General 
Claueee  ConeolidaUon  Act),  s.S. — Procedure. — ffeld 
hy  a  majority  of  the  Full  Bench  (Sabgent  and  Batlbt, 
Jj.,  dissenting),  that  a  judgment-debtor,  imprisoned 
in  satis&ction  of  the  decree  agunst  him  under  Act 
YIII  of  1869,  was  not  entitled,  under  Act  X  of  1877,  to 
be  released  on  the  coming  into  operation  of  the  latter 
Act,  if  he  had  then  been  imprisoned  for  more  than 
six  months  but  less  than  two  years.  Per  Wbstbofp, 
C.  J. — ^The  judgment<creditor  had,  under  Act  V III  of 
1869,  the  right  (subject  to  be  divested  only  under  the 
circumstances  stated)  to  have  such  judgment-debtor 
as  the  above  detained  in  custody  for  two  years,  unless 
he  in  the  meantime  fully  satisfied  the  decree.  Chapter 
XIX  of  Act  X  of  1877,  sub-division  I,  is  essentially 
prospective  throughout.  Section  342  must,  there- 
tore,  be  construed  as  relating  only  to  future  imprison- 
ment, consequent  on  arrests  to  be  made  under  Act  X 
c^  1877.  There  is  not  in  chapter  XIX  of  that  Act 
any  trace  of  an  intention  on  the  part  of  the  Legisla- 
ture to  deal  with  imprisonment  commenced  before  the 
coming  into  force  of  the  Act.  Notwithstanding  the 
repeal  of  Act  VIII  of  1869  by  Act  X  of  1877,  Act  I 
of  1868,  section  6,  saves  the  committal  under  Act 
VIII  of  1869,  while  that  Act  was  In  force,  of  a  judg- 
ment-debtor, and  also  his  consequent  detention,  com- 
menced before  the  coming  into  force  of  Act  X  of  1877, 
if  such  detention  is  to  be  regarded  as  **  procedure." 
The  effect  of  Act  I  of  1868,  section  6,  and  Act  X  of 
1877,  section  8,  taken  in  combination,  is  to  remove 
from  the  scope  of  the  latter  Act  all  proceedings  after 
decree  initiated  before  its  coming  into  force,  uid  then 
still  pending,  and  to  leave  within  its  range  aU  proceed- 
ings after  decree  initiated  after  its  coming  into  force, 
though  the  suits  and  decrees,  in  and  under  which  such 
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SSEOUTION  OF  I>BOREE^eoiUiiMed, 

1.  EFFECT  OF   REPEAL    OF  ACT  PENDING 
BUlT—eoiUinued. 
Bffeot  of  repeal  of  Act  VIII  of  1869— 

eontinued. 
Uwt-mentioned  proceedingi  may  be  taken,  were  com- 
menced and  made  before  Act  X  of  1877  came  into 
force.  Therefore,  assaming  the  rule  as  to  the  retro- 
active force  of  enactments  relating  to  procedure  laid 
down  in  Wrisfkt  v.  Male  (6  S.  and  N.,  2aT)  to  apply, 
still  section  842  of  Act  X  of  1877  is  not  retrospective. 
But  the  question  raised  by  the  present  application 
being  one,  not  merely  of  procedure,  but  of  the  divest- 
ment of  the  existing  right  of  the  judgment-creditor, 
the  presumption  is  (in  the  absence  of  express  legisla- 
tion or  direct  implication  to  the  contrary)  against 
giving  retroactive  force  to  section  842  of  Act  X  of 
1877.  The  cases  relating  to  questions  of  mere  pro- 
cedure, whereby  a  retroactive  force  has  been  given  to 
enactments,  reviewed,  and  distinguished  from  those 
by  which  no  such  force  was  given,  by  reason  of  their 
raising  questions  which  affected  vested  rights.  JPer 
SABasvT,  J. — Sections  1  and  3  of  Act  X  of  1877, 
taken  in  connection  with  Act  I  of  1868,  section  6, 
show  that,  whilst  saving  all  acts  already  done  in  exe- 
cution of  a  decree  in  a  suit  instituted  before  Act  X  of 
1877  came  into  force,  all  matters  of  procedure  in  exe- 
cution subsequent  to  that  date  should  be  determined 
by  the  Act  itself.  The  question  raised  by  the  present 
application  is  one  of  procedure,  for  the  conditions  and 
period  under  and  for  which  the  writ  of  imprisonment 
remains  in  force  are  as  much  matters  relating  to  pro- 
cedure as  the  issuing  of  the  writ.  Neither  the  word- 
ing of  section  342  or  the  heading  to  chapter  XIX  of 
Act  X  of  1877  necessarily  confine  the  "imprison- 
ment "  therein  referred  to  to  imprisonment  commenced 
since  that  Act  came  into  force.  Though  the  judg- 
ment-creditor, by  the  arrest  and  imprisonment  of  his 
debtor,  acquires  a  right  different  from  the  mere  right 
of  a  plainiiff  to  have  his  cause  of  action  tried  accord- 
ing to  a  certain  procedure,  yet  the  rule  that  an  Act  is 
not  to  be  construed  retrospectively  so  as  to  defeat  an 
existing  right,  is  onl^  a  rule  of  construction,  and  must 
yield  to  the  intention  of  the  Legislature.  It  is 
difficult  to  suppose  that  the  Legislature,  when  intro- 
ducing a  benign  change  into  the  law  ot  debtor  and 
creditor,  in  harmony  with  modem  legislation,  could 
have  intended  that  two  laws  should  continue  for  the 
next  two  years  to  operate  concurrently,  and  that 
debtors  imprisoned  on  the  dav  before  the  latter  Act 
came  into  force  should  be  liable  to  be  detuned  under 
the  severer  enactment.  Per  Batlsy,  </. — Cases  on  the 
construction  of  statutes  relating  to  procedure  review- 
ed. History  of  imprisonment  for  debt  before  recent 
legislation  in  England,  and  before  the  abolition  of  the 
Supreme  Court  in  Bombay.  The  change  effected  by 
Act  YIII  of  1859  in  the  reUtive  positions  of  debtor 
and  creditor  pointed  out.  Coombe  v.  Caw  (13  B. 
L,  B.,  268)  is  inconsistent  with  the  inviolable  right 
ckdmed  by  the  judgment-creditor  to  detain  the  judg- 
ment-debtor for  two  years.  The  sections  of  Act  VIII 
of  1869,  relating  to  imprisonment  for  debt  and  its 
duration,  are  concerned  with  procedure  alone.  The 
definitions  of  "decree"  and  "judgment-debtor"  in 
Act  X  of  1877  are  wide  enough  to  indude  decrees 
passed,  and  judgment-debtors  who  have  become  such. 


EXBOUnON  OF  DSGBBB— eo»iuNM({. 

1.  EFFECT  OP   REPEAL    OP  ACT  PENDING 
SUIT— coM^miAi. 
Effect  of  repeal  of  Act  vm  of  1869^ 

eoniinued, 
before  the  coming  into  force  of  the  Act.  Sections 
341  and  342  of  Act  X  of  1877  are  applicable  to  pro- 
ceedings pending  when  the  Act  came  into  force.  The 
Legislature  intended  that  the  improvements  intro- 
duced by  the  new  Code  should  apply  to  suits  brought 
under  the  old  Code  in  those  cases  in  which,  consist- 
ently with  the  provisions  of  the  new  Code,  they  might, 
upon  the  ordinary  principles  of  the  interpretation  of 
statutes,  be  clearly  applicable.  Section  8  of  Act  X  of 
1877  implies  that  the  procedure  after  decree  shall  be 
according  to  the  provisions  of  that  Act.  SumbhoO' 
ehunder  Haldar  (J.  Bomrke,  69),  and  WtUianu  y. 
Smith  (4  H,  and  N,  659),  distinguished.  Section  6 
of  Act  I  of  1868  does  not  apply  in  the  present  case. 
When  of  two  possible  constructions  one  is  in  strict 
harmony  with  the  improvements  introduced  by  the 
Act,  and  with  the  spirit  of  modem  legislation,  while 
the  other  treats  the  point  under  consideration  as  not 
having  been  considered  by  the  Legislature  at  aU,  the 
former  is  to  be  preferred.  Per  GsBiir,  J, — Apart 
from  section  1  and  the  proviso  to  section  3,  there  is 
not  in  Act  X  of  1877  any  provision  as  to  its  operation 
with  regard  to  pending  or  past  proceedings.  Section 
1  does  not  alter  or  abridge  the  legal  effect,  after  Ist 
October  1877,  of  proceedings  had  and  completed  before 
that  date ;  and  in  construing  section  3  regard  must  be 
had  to  Act  I  of  1868,  section  6,  though  the  general 
rule  of  construction  contained  in  the  last-mentioned 
section  must  yield  to  the  intention  of  the  Legislature 
expressed  in  any  subsequent  Act.  The  proviso  to 
section  8,  coupled  with  section  1  of  Act  X  of  1877, 
shows  that  the  intention  of  the  Legislature  was  that 
the  repeal  of  the  old  Procedure  Act  was  to  affect,  to 
some  extent,  the  procedure,  other  than  that  prior  to 
decree,  in  suits  instituted  before  Act  X  of  1877  came 
into  force.  Ample  effect  would  be  g^ven  to  this  in- 
tention, while  regard  would  still  be  had  to  section 
6  of  Act  I  of  1868,  by  holding  that  in  all  steps  and 
proceedings,  not  prior  to  decree,  had  and  taken  after 
the  1st  October  1877,  in  suits  instituted  before  1st 
October  1877,  the  provisions  of  the  new  Code  are  to 
be  operative.  Cases  giving  a  retroactive  force  to  en- 
actments relating  only  to  procedure,  reviewed  and 
distinguished.  The  right  of  an  execution-creditor  to 
detain  his  debtor  till  satisfaction  of  the  decree  for  a 
period  not  exceeding  two  years,  under  a  warrant  issued 
before  Ist  October  1877  hy  virtue  of  Act  VIII  of 
1859,  is  in  no  wise  affected,  by  the  new  Code  coming 
into  operation.  Per  Wb8T,  J. — Cases  on  -the  retro- 
activity of  enactments  reviewed.  Act  YIII  of  1869 
must  have  clothed  the  Court's  orders  with  an  abiding 
validity,  and  the  judgment-creditors  with  an  abiding 
right,  or  else  with  none  at  aU.  The  ministerial  officer 
is  to  act  on  the  order  of  the  Court  according  to  its 
original  purport.  The  order,  in  the  absence  of  an 
express  provision  to  the  contrary,  retains  its  validity 
until  it  is  withdrawn  or  varied.  The  new  procedure, 
therefore,  does  not  apply,  whether  as  touching  person 
or  property,  except,  perhaps,  in  matters  of  mere  ad- 
ministration or  provisional  arrangement.  It  cannot, 
at  any  rate,  apply  so  as  to  deprivcT  the  creditor  of  his 
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EZSOUTION  OF  JXEiORES-^eoutinued. 

1.  EFFECT  OF    REPEAL   OF  ACT  PENDING 

SUlT^cofUinued. 

Effect  of  repeal  of  Act  Vm  of  1869— 

eotUinued. 

right  once  acquired  by  the  arrest  of  his  judgment- 
debtor  in  execution.  Any  change  in  the  relations  of 
the  parties  can  be  made  only  in  accordance  with  the 
later  and  existing  law,  but  their  previously  subsisting 
relations  continue  to  subsist  as  before.  It  is  unlikely 
that  the  Legislature  intended  section  842  of  Act  X  of 
1877  to  apply  to  cases  of  imprisonment  other  than 
those  arising  under  that  Act.  Section  842  is  simply 
a  negative  provision,  and  the  affirmative  provisions 
with  which  it  is  to  be  read  are  to  be  found  in  the 
same  chapter  of  the  Act,  and  these  can  only  be  applied 
to  cases  arising  after  the  Act  has  come  into  force. 
The  dose  of  the  litigious  transaction,  like  that  of  a 
oontractaal  one,  fixes  the  rights  of  the  parties  accord- 
ing to  the  then  existing  law,  and  in  principle  there  is 
no  distinction  between  a  construction  prejudicial  to 
the  debtor  and  a  construction  prejudicial  to  the 
creditor.  The  imprisonment  under  Act  YIII  of  1859, 
as  a  "  proceeding  commenced,"  comes  within  the  scope 
of  section  6  of  Act  I  of  1868.  Act  YIII  of  1859, 
therefore,  and  not  Act  X  of  1877,  governs  the  enforce- 
ment of  the  judgment-creditor's  decree  throughout 
the  proceedings  consequent  on  his  application  for  the 
debtor's  imprisonment  under  the  former  Act.  If  the 
present  application  for  discharge  be  a  proceeding 
commenced  since  the  new  Act  came  into  force,  it  is 
not  integral  with  the  previous  proceedings  in  execu- 
tion. If,  on  the  other  hand,  it  is  integral  with  thenk, 
it  is  part  of  a  proceeding  commenced  before  the  new 
Act  came  into  force,  la  neither  case  can  it  bring 
within  the  new  Act  orders  deriving  their  validity 
from  another  law.  In  thi  hattbb  of  thb  pstitiok 
ov  Ratahbi  Kauakji     .    I.  Ii.  B^  2  Boxsu»  148 


8. : Chanffe  of  the  lam 

pmtdiitff  execution, — Civil  Procedure  Code,  Act  VIII 
of  1859  and  Act  X  of  1877.'-0rdcr  eetting  aeide 
tale  in  execution  of  decree  for  irregularity, — Appeal. 
— Ftoceedings  to  execute  a  decree  commenced  when 
the  former  Code  of  Civil  Plrooedure  (Act  YIII  of 
1859)  was  in  force;  but  property  belonging  to  the 
judgment-debtor  was  sold  in  pursuance  of  those  pro- 
ceedings on  the  14th  of  November  1877  After  the  new 
Code  (Act  X  of  1877)  came  into  operation.  Subse- 
quently, at  the  instance  of  the  applicant,  the  Court 
made  an  order  setting  aside  the  nUe  on  the  g^und  of 
irregularity.  Meld  tiiat  this  order  was  governed  by 
the  former  Code,  and  was,  consequentiy,  not  subject 
to  appeal.  Chinto  Jobki  v.  Ebibhkaji  Na&atak 
[I.  KB^  8  Bom.,  214 

Civil  Procedure 


Code,  1S77,  #.  295.— C%ai^«  of  tie  law  pending 
^xeeuOon  of  decree. — Prior  and  suheequcnt  attach' 
ing  erediiore. — General  Cla/ueee  Act  (l  of  1868),  s. 
6.— A  judgment-creditor,  in  execution  of  his  decree, 
attached  certain  property  belonging  to  his  judgment- 
debtor  while  Act  YIII  of  1859  was  in  force.  This 
property  was  ultimately  sold  on  the  9th  of  January 
1879,  that  is,  after  the  new  Code  of  Civil  Procedure 
Aet  X)  of  1877  <'>^nM  into  operation.      Two  days 


BXECtmOir  OF  DEOBEB— mmiiMiMl. 

1.  EFFECT  OF  REPEAL    OF  ACT  PENDING 

^XJlT'-conHnued. 

ISfTeot  of  repeal  of  Aot  Vm  of  1869^ 

continued, 

before  the  sale  another  jiidgment-creditor  applied  to 
have  his  decree  satisfied  out  of  the  same  property  by 
a  rateable  distribution  of  the  proceeds  whidi  nught 
be  realised.  Held  that  the  prior  attaching  creditor, 
by  his  attachment  under  the  Code  of  1859,  acquired, 
under  section  270  of  that  Code,  a  right  to  have  his 
decree  first  satisfied  in  fuU,  and  that  he  was  not  de- 
prived of  this  right  by  the  chwoge  in  tiie  law  intro- 
duced by  section  295  of  the  new  Code  of  1877. 
NA]Uin>A8  V.  Bai  Mavohha 

(T.Ia.B.,8BQnL,217 


Change  of  law. — 

on  proceedings  already  commenced. — Civil 
Procedure  Code,  Act  Vm  of  1869,  #.  216,  and  Act 
X  of  1877,  ».  266,  cL  (gy—AttaehmenL—PolUieal 
peniion,^-On  the  28th  of  September  1877,  i.e.,  three 
days  before  the  new  Code  of  Civil  Procedure  (Act  X 
of  1877)  came  into  operation,  an  application  was  made 
for  the  enforcement  of  a  money  decree  by  attachment 
(filter  alia)  of  a  political  pension  enjoyed  by  the  de- 
fendants. Under  section  216  of  the  former  Code 
(Act  YIII  of  1859)  a  notioe  was  issued  oi^  the  same 
day  to  the  defendants,  calling  upon  them  to  show 
cause  why  the  decree  should  not  be  executed.  The 
defendants  according^  appeared  on  the  day  fixed,  at 
which  date  the  new  Code  had  come  into  force,  and 
contended  that  under  section  266,  clause  (g),  of  the 
new  Code,  the  pension  was  no  longer  ati»«hable. 
Meld  that  all  proceedings  commenced  and  pending 
when  Act  X  of  1877  b^same  law  were,  under  the 
General  Clauses  Act  (Act  I  of  1868),  section  6,  to  be 
governed  by  the  Code  theretofore  in  force,  the  general 
rule  of  construction  contained  in  that  section  not  be- 
ing affected  or  varied  by  sections  1  and  8  of  Act  X  of 
1877;  and  that  a  bond  fide  application  for  enforce- 
ment of  a  decree  in  a  particular  way,  coupled  with  an 
order  of  the^  Court  in  furtherance  of  that  object,  as 
much  constitutes  a  proceeding  in  execution  com- 
menced and  pending  as  the  actual  issue  of  a  warrant 
of  attachment.  Yidtasax  v.  Chakd&a  Shxkhas- 
I.I«.B,4BomL,168 

>  Civil  Procedure  Code  Amend- 


ment Act  (XII  of  1879),  8.  102.— Effect  of 
an  application  fbr  execution  pending  at  date 
of  its  enactment. — Where  an  application  to  execute 
a  decree  was  made  under  section  234  of  the  Code  of 
Civil  Pjpocedure,  1877,  before  Act  XII  of  1879  (to 
amend  it)  was  passed,  but  the  application  was  not  dis- 
posed of  until  after  section  280  was  altered  by  timt 
Ket,-^Held  that  the  rule  in  WHght  v.  MaU,  6  B, 
and  N.,  227,  applied,  and  that  the  Act  as  amended 
was  the  law  to  be  applied.  Papasastbiaii  «.  Akuv- 
TASAiiA  Sastbial  .    I.  Ii.  B.,  8  Mad«  96 


2.  APPLICATION  FOR  EXECUTION,  AND 
POWERS  OF  COURT. 


7. 

A  decree-holder  within  the  meaning  of  the  Civil  Pro* 


•  Decree-holder,  Meaning  at— 
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Decree-holder,  Meaning  ot—eonHnued, 

cednre  Code  is  the  peraon  whose  name  appears  on  the 
reeord  as  the  person  in  whose  &your  the  decree  was 
made,  or  some  person  whom  the  Coort  has  by  order 
recognised  as  the  decree-holder  from  the  original 
plaintiff  or  his  representatives.  Paupatya  v.  Nasa- 
aAnsAH  .  .    I.  It.  B.»  2  Ma<L,  216 

g, Proceeding  in  ezeontion. — 

Civil  JPreeedwre  Code,  1877,  #.  2i4.—8utt—8emhle, 
—A  proceeding  in  execution  is  a  proceeding  which 
.  terminates  in  a  decree  as  defined  by  section  244  of 
the  CiytI  Procedure  Code  (Act  X  of  1877),  and  is, 
therefore,  a  suit  within  the  meaning  of  the  Code. 

IfASJITHAXHiBADBABHAT  «.  YbHEATBSH  QoYIND 

[I.I..B.,6Bom.,64 

9. Application  for  ezeoation» 

Irregularity  in. — Frooedure. — Notice  of  exeeu- 
turn. — ^An  application  for  execution  was  made  by  a 
moktiBar,  and  admitted  by  the  Judge,  who  ordered  a 
notice  to  issue  to  the  ju^^gnnent-debtx)r.  Seld  that 
such  application  could  not  afterwards  be  set  aade  for 
irregularity,  and  that  it  was  sufficient  to  keep  the 
decree  ative.  Dhumput  Singh  v.  Lilanund  Singh 
[2B.I«.B..  Ap.,18:  UW.B.,28 


10. 


Application  for  execution 


Contents  ot, — Fraetiee,  ~ An  application  for  execu- 
tioQ  of  a  decree  need  not  be  accompanied  by  a  copy 
of  the  decision  of  the  first  Court.  Dhunput  Singh 
f.  LiLAinjND  Singh 

[2B.Ii.B.»Ap.,18:  UW.B.,28 


11. 


Application  for  ezecation» 


Bar  to^-^udgmeni  of.  foreign  Couri, — Merger. — 
OieU  Froeedwr^  Code,  1877,  #.  12.— The  judgment  of 
a  foreign  Court,  obtained  on  a  decree  of  a  Court  In 
BritiA  India,  is  no  bar  to  the  execution  of  the  original 
decree.  Fahitbuddin  Hahombd  Assan  o.  Ovsi* 
ciAL  Tbubtbb  or  Bengal 

[X  lb  B.,  7  Oalc,  82 

Court  to  which  application 


should  be  made.— Cimf  Froeedwe  Code,  1877-82, 
u.  223,  649.—*'  Court  whieh  passed  the  decree.  "— 
Fer  Gabth,  C.  J.— Section  649  of  the  Civil  Prooe- 
dnie  Code,  aa  amended  by  Act  XII  of  1879,  which 
expluns  the  meaning  of  the  expression  the  "  Court 
which  passed  the  decree,"  does  not  exclude  the  Court 
vdiich  originally  passed  the  decree  as  being  a  Court 
in  which  an  iq^plication  for  execution  should  be  made, 
bat  merely  tMteifef  another  Court  When,  therefore, 
a  Court  which  has  passed  a  decree  .has  ceased  to  have 
jurisdiction  to  execute  it,  the  application  for  execu- 
tion may  be  made  either  to  that  Court,  although  it 
bss  ceased  to  have  jurisdiction  to  execute  the  dicree, 
or  to  the  Court  which  (if  the  suit  wherdn  the  decree 
wu  psBscd  were  instituted  at  the  time  of  making 
application  to  execute  it)  would  have  jurisdiction  to 
t^  the  suit.  Fer  Fibld,  J. — ^A  Court  does  not  cease 
to  be  '*the  Court  which  passed  the  decree"  merely 
by  reason  tiiat  the  headq[uarterB  of  such  Court  are 
removed  to  another  place,  or  merely  because  the  local 


EXECUTION  OF  JXE^CREM-^onHnued. 

8.  APPLICATION   FOR  EXECUTION,  AND 
POWERS  OP  COVRT'-coiUinued. 

Court  to  which  application  shonld  be 
made  — eontinued. 

limits  of  the  jurisdiction  of  such  Court  are  altered. 
Laohican  Pundeh  0.  Maddak  Mohttn  Shyb 

[I.  Ii.  B.,  6  Calc,  618 :  7  C.  L.  B.,  621 


18. 


Amendment  of  application. 


—Civil  Frooedure  Code,  1877,  s.  245.— Time  fixed 
hy  Court. — Jurisdiotion. —  Ultra  vires. — On  the  9th 
of  April  1880  A.  applied  for  execution  of  a  decree, 
which  he  had  obtained  against  B.  On  the  20th  of 
April  1880  the  Judge  of  the  Court,  under  the  pro- 
visions of  section  245  of  the  Code  of  Civil  Proce- 
dure, ordered  the  application  to  be  amended  within 
seven  days.  This  ot4bt  was  disobeyed,  but  no  order 
rejecting  the  application  was  asked  for  or  passed.  On 
the  11th  of  May  1880  the  applicant  pray^  for  leave 
to  make  the  amendment,  which  prayer  was  granted. 
Jleld  that  the  order  of  the  11th  of  May  1880,  grant- 
ing leave  to  amend,  was  not  ultra  vires  of  the  Judge, 
under  the  provisions  of  section  245  of  the  Code  of 
Civil  Procedure.  EAHimr  Mohitk  Somobdab  e. 
GoFAL  .  I.  Ii.  B.»  8  Calc,  479:  10  C.  Ii.  B.,  619 


14. 


■Practice   in  execution  by- 


High  Court  of  decree  of  another  Court—The 
functions  of  the  High  Court,  in  respect  of  the  execu- 
tion of  decrees  of  other  Courts,  are  limited  to  effecting 
execution,  and  to  matters  arising  out  of  the  proceed- 
ings in  execution.  Whero  a  decree  moro  than  a  year 
old  had  been  duly  sent  to  the  High  Court  for  execu- 
tion, an  application  for  a  rule  to  show  cause  why  exe- 
cution should  not  issue  was  refused :  such  application 
should  be  made  to  the  Court  which  passed  the  decree. 
Jadu  Box  v.  Farbbll         .    6  B.  L.  B.,  Ap.»  06 


16. 


FnnctionB  of  Court  execnt- 


ing  decree. — The  functions  of  the  Court  executing 
a  decree  aro  judicial,  and  not  merely  ministerial. 
GoBiND  HoBi  Wauskab  V.  Shidbam  Biir  SHn>- 
HUBTi  ....    7  Bom.,  A.  C  87 


16. 


Power  of  Court  executing 


decree. — Objection  to  validity  of  cmendment. — 
Civil  Ftoeedire  Code,  e.  206.— The  Court,  in  a  suit 
upon  a  bond,  gave  the  plaintiff  a  decree,  maldng  a 
deduction  from  the  amount  claimed  of  a  sum  covered 
by  a  receipt  produced  by  the  defendant  as  evidence 
of  part  payment,  and  adunitted  to  be  genuine  by  the 
plaintiff.  The  decree  was  for  a  total  amount  of 
Bl,282.  Subsequently,  on  application  by  the  decree- 
holder,  and  without  giving  notice  to  the  judgment- 
debtor,  the  Court  which  passed  the  decree,  purport- 
ing to  act  under  section  206  of  the  Civil  Procedure 
C<3le,  altered  the  decree  and  made  it  for  a  sum  of 
fil,460.  The  decree-holder  took  out  execution,  and 
the  judgment-debtor  objected  that  the  decree  was  for 
Bl,282  and  had  been  improperly  altered.  The  Court 
executing  the  decree  disallowed  the  objection,  on  the 
ground  &at  it  was  not  such  as  could  be  entertained 
in  the  execution  department.  Seld  that  when  a 
decree-holder  executes  his  decree,  a  judgment-debtoi^ 
is  competent  to  object  that  the  decroe  is.  not  the 
decree  of  the  CQurt  fit  to  be  executed,  and  therefore 
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nued, 

not  capable  of  execution;  and  that  the  judgment- 
debtor  in  this  case  coold  raise  the  question  whether 
the  decree,  which  was  altered  behind  his  back,  was  a 
valid  decree  and  fit  to  be  executed.  Abdool  Hatai 
Khak  V,  Chukia  Kitab  I.  Xi.  B^  8  Aii,^  377 


-  Questuminff  valid- 


17. 

Uy  of  deeree,^In  executing  a  decree  of  a  Court 
or  competent  jurisdiction,  tiie  Court  executing  it 
cannot  question  the  validity  of  any  portion  of  it. 
Its  duties  are  only  of  a  ministerial  character.  Am- 
BASAM  Hasiyallabhdas  o.  Himat  Sisg  Kalianji 
[a  Bom^  109 : 2nd  £d^  103 
Dabbb  Pbbbhad  Sing  v.  Dblawub  Ali 

[18W.B.,812 


18.  — -^— — — ^—  Authority  to 
hear  ohjectiont, — When  the  execution  of  a  decree  is 
made  over  to  a  Munsif  s  Court  other  than  that  which 
passed  the  decree,  the  Court  executing  the  decree  has 
authority  to  hear  all  objections,  and  to  pass  such  orders 
as  if  it  were  executing  its  own  decree ;  and  an  appeal 
will  lie  from  any  order  so  passed  in  Uie  usual  course 
to  the  Judge.  Munglb  Pbbbhad  v.  Qudoobbb 
SiwoH    .  .         2  W.  B^  MlB^  17 


19. 


Adfwtment     of 


decree. — ^A  Court  executing  a  decree  is  bound  to 
have  regard  only  to  the  decree,  and  -to  any  adjust- 
ment of  such  decree  which  the  parties  may  agree  to 
bring  to  its  notice.    Jhukdoo  9.  HnacuT 

20.  Ci9il  JProcedure 


Code,  1877,  m.  211  and  212  (1869,  ee.  196  and  197). 
— The  Court  executing  a  decree  is  bound  by  the  terms 
of  the  decree,  and  it  is  only  in  cases  provided  for  by 
sections  211  and  212  of  Act  X  of  1877,  correspond- 
ing with  sections  196  and  197  of  Act  YIII  of  1859, 
that  it  is  at  liberty  to  determine  the  rights  of  the 
litigants  in  proceedings  taken  after  decree.  Ram 
Lafit  Ram  v.  Chooabam.  Chooabam  v.  Ram 
LapitRam     .        ,  ,       4  0,Ii.B.,97 


21. 


•  Uncertain  decree. 


— Power  of  Court  of  execution  to  take  etidenee  to 
explain  it, — ^When  the  terms  of  a  decree  are  uncer- 
tain, it  is  not  competent  to  the  Court  of  execution  to 
make  any  enquiries  by  taking  oral  or  documentary 
evidence  to  ascertain  the  meaning  of  such  terms. 

NUDPYAB    ChAITD    SHAHA    «,     OOBIKD    CHUVDBB 

GuHA  .        .    I.  Ii.  B.,  10  Gala,  1092 

22.  ^ Svidence   in 


execution, — Evidence  to  aeeertain  euhjeot  of  decree, 
— In  the  execution  of  a  decree  for  possession  of  land 
it  was  held  the  evidence  of  witnesses  could  be  taken 
to  ascertain  the  boundaries.  Ealbb  Dabbb  v,  Mo- 
DHOO  SooDTTH  Chowdhbt     .        .  16  ^if^  B^  yi\ 

and  to  ascertain  the  subject  on  which  the  decree 
operates.    Bhugobat  Singh  v.  Ramadhik*  Sikgh 

[22  W.  B.,  380 
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nued. 


28.  < 


^— ^^-^-^—  XIneertain  decree, 
— Evidence  to  explain  decree. — When  a  decree  is  so 
uncertain  that  it  is  impossible  to  ascertain  what  is 
decreed,  a  plaintiif  cannot  be  put  into  possession  of 
any  other  thing  by  execution  than  that  which  the 
decree  describes.  Evidence  cannot  be  g^ven  in  the 
execution  department  to  amend  any  uncertainty  in 
the  decree.  The  law  allows  certain  matters  to 
be  ascertained  in  execution,  but  bevond  those  it  is 
the  duty  of  the  Judge  to  take  care  that  his  decree  is 
so  precbe  that  it  is  capable  of  execution,  ¥rithout 
leaving  it  to  the  Court  of  execution  to  decide  what 
the  Judge  intended  to  decree.  Dwabkanath  Hal- 
PAB  V,  Kamalaeanth  Haldab 

[8  ai..  B^  Ap.,  128: 12  W.  B.,99 


24. 


Decree  not  Umii- 


ing  amount  of  meane  proflte.—A  Court,  in  execu- 
tion-proceedings, cannot  look  behind  the  decree  when 
the  decree  does  not  limit  the  amount  of  wasilat  to  be 
awarded.  Jadoomonby  Dabbb  v.  Havbz  Maho- 
mbdAliEhak  .    1. 1«.  B.,  8  Gale..  296 

25. 


^— ^— ^■^— ^  Seflual  to  exe* 
cute  decree  on  equitable  grounds,— The  Court  exe- 
cuting a  decree  not  competent  to  go  behind  it. — The 
holders  of  a  decree,  made  in  1866,  against  K,  and  oer- 
tiun  other  persons  jointly,  applied  to  recover  mesne 
profits  in  execution  thereof.  E,  paid  the  decree- 
holders  the  mesne  profits  claimed,  and  then  sued  his 
oo-judgment*debtors  for  contribution,  and  in  1878 
obtained  a  decree  against  them.  Subsequently  the 
holders  of  the  decree  of  1866  again  applied  to  recover 
mesne  profits  in  execution  thereof,  and  in  the  pro- 
ceedings which  followed  it  was  decided  that  mesne 
profits  were  not  recoverable  under  the  decree.  After 
this  K,*s  representatives  applied  for  execution  of  the 
decree  of  1878.  The  lower  Courts  refused  to  exe- 
cute the  decree  on  the  ground  that,  as  under  the 
decree  of  1866,  on  which  the  decree  of  1878  was 
based,  mesne  profits  were  not  recoverable,  it  would 
not  be  equitable  to  allow  a  decree  for  contribution 
passed  on  a  contra^  supposition  to  be  executed. 
Seld  that  the  lower  Courts  were  not  competent  to  go 
behind  the  decree  of  1878,  but  must  deal  with  it  as 
it  stood.    Ramphal  Rai  v.  Ram  Babaw  Rai 

[L  I..  B.,  6  AlU  68 


2a 


Omieeion  to  epe- 


eify  meene  profiU^^Eeference  to  plaint  to  eee 
against  whom  relief  can  be  given  in  execution,^ 
Where  in  a  suit  for  possession  and  mesne  profits  no 
specific  mention  as  to  mesne  profits  is  made  in  the 
decree  (the  decree  merely  declaring  that  the  plaintifTs 
suit  be  decreed^,  the  Court  executing  the  decree  must 
look  to  the  plamt  to  see  from  whom  the  relief  grant- 
ed is  to  be  obtained,  and  ought  not  to  allow  execution 
to  issue  against  a  proformd  defendant  again^  whom 
no  relief  was  claimed.  Mobajak  v,  Eashi  Nath 
Pabdat        .  .      6C.Ii.B.,806 
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27. 


OhjeeH(m»  to  tale 


cf  property, — ^Tbe  holder  of  a  money  decree,  which 
dedared  the  liability  of  certain  mortgaged  properties 
to  be  sold  in  satisfaction,  petitioned  the  Court  that  as 
one  of  the  properties  (B.)  had  been  sold  by  the  judg- 
ment-debtor to  jr.,  it  might  be  exempted  from  sale. 
The  judgment-debtor  admitted  the  sale,  but  sub- 
sequently made  an  application  that  B.  might  be  sold 
first  and  the  rest  of  the  properties  in  succession. 
The  Judge  accordingly  passed  an  order  to  that 
effect,  to  which  S.  was  not  a  par^.  Subsequently  S, 
petitioned  the  lower  Court  that  B.  might  not  be  sold. 
Meld  it  was  open  to  that  Court,  as  far  as  jB*.  was 
concerned,  to  investigate  his  objections  in  the  execu- 
tion department  and  pass  such  orders  as  he  might 
think  fit.    Lalla  Hbbba  Lall  v.  Mokbb  Rot 

[UW.B^a02 

28.  -  Sefkual  of  ewe- 

eution. — Irregularity  in  inetituting  euit.—li  is  not 
competent  to  a  Court  executing  a  decree  to  refuse 
execution  in  a  case  where  no  fniud  is  suggested,  on 
the  ground  that  the  plaintiffs  were  allowed  impro- 
perly to  institute  the  suit.  Subbaxaniah  Pattab 
c.  Pakjaxma  EujrjiAMXA  .  I.  la.  B.,  4  MacLy  324 

29. Decree    againat 

minor, — Queetion  of  minority, — favteio.— In  Uie  ex- 
ecution of  a  decree  passed  against  a  minor  the  Court 
cannot  enquire  whether  the  minor  was  or  was  not  pro- 
perly represented  in  the  suit  in  which  the  decree  was 
given.  It  is  bound  to  presume  that  the  decree  was 
rightly  passed,  and  to  execute  it  according  to  its 
terms.  The  minor's  remedy  is  either  to  apply  for  a 
review  of  judgment,  or  to  file  a  suit  to  procure  an  in- 
junction to  r^rain  the  execution  of  the  decree.    Ma- 

HOMBD  NOOB-OOIiLAH  EhAV  «.  HASOHAKAV  RaI 

[6N.W.,98 

80. Co#<#.— A  Court 

executing  a  decree  has  no  jurisdiction  to  order  a 
judgment-debtor  to  pay  as  ooste  any  sum  not  men- 
tioned in  the  decree  which  is  in  course  of  execution, 
or  in  any  decree  in  force.  Nabu  Esisto  Mookbb- 
JBB  9,  Pabbttttt  Chusn  Bhttiaohabjbb 

(ldW.B.,28 

Nil  Kohul  Rot  v.  Rohhtbh  Dossia 

[18W.B.,880 
8L  —————— ^  Objection  to  de* 

cree  for  coete, — ^Where  the  lower  Court  has  impro- 
perly awarded  separate  sete  of  costs  to  defendants  who 
have  severed  in  tiieir  defence,  the  attention  of  the  Ap- 
pellate Court  should  be  drawn  to  this  circumstance 
before  the  decree  in  appeal  is  passed.  It  is  too  late  to 
raise  the  objection  when  this  latter  decree  is  being 
executed.  Ram  Chukdbb  Sbn  v,  Eoomas  Doobga 
NathRot        .        .        .        .    2  0.Ii.B.,162 

8.  ORDERS  AND  DECREES  OF  PRIVY 
COUNCIL. 
82.  — ^—  Powers  of  IiegiBlatnre.— 
Limitation  affecting  Frivy  Council  decreee.^The 


EXBCUnON  OF  DEOBSB— 0(m^t»«M{. 

8.  ORDERS  AND  DECREES  OF  PRIVY 
COVaClL-^eontinmed. 

Powers  of  Iiegislatore — eonHnued, 

Legislature  of  this  country  has  no  power  to  pass 
any  law  limiting  the  period  during  which  decrees 
of  Her  Majesty  in  Council  may  be  executed.    Akan-  , 
SAMATi  Dasi  v.  Pubna  Chandba  Rai 
[aii.B.,8up.Vol.,606:  eW.B^Mia^eO 


88. 


-  Order  or  declaration  of  Fri- 


vy Council. — Mode  of  application  for  execution, — 
Act  II  of  1863,  s,  14.— ^A  party  in  a  suit,  desirous  of 
executing  an  order  or  judgment  of  Her  Majesty  in 
Council,  ought  to  apply,  in  conformity  with  section 
14,  Act  II  of  1863,  to  the  Court  from  which  the  ap- 
peal was  finally  brought  to  the  Queen  in  Council,  to 
enforce  and  execute  the  decree  of  Her  Majesty  in 
Council;  and  it  is  the  duty  of  such  Court  to  g^ye 
directions  for  executing  the  decree  to  the  Court  of 
first  instance  by  which  the  suit  was  originally  tried. 
A  declaration  d  Her  Majesty  in  Council  must  n6t  be 
considered  as  not  being  equivalent  to  an  order. 
When  Her  Majesty  in  Council  does  make  a  declara- 
tion, the  form  in  which  that  declaration  is  conceived 
and  the  words  in  which  the  order  is  framed,  amount 
to  a  direction  to  the  Court  below  to  clothe  that  de- 
claration in  the  proper  form  of  a  mandatory  order,  and 
to  give  effect  to  the  mandatory  order  so  expressed.  If 
any  difficulty  should  arise  in  that  f  orm,  or  be  sought 
to  be  produced  from  having  recourse  to  that  non-ex- 
istent ground  of  objection,  the  Privy  Council  will 
i  not  f  aU  to  recommend  Her  Majesty  to  deal  with  such 
obstructiveness  in  the  most  serious  and  strongest 
manner.    In  bb  Baslow  v,  Obdb 

.[18W.  B.,176 


84. 


Decree  affirmed  by  Privy 


Council. — Decrees  affirmed  by  an  order  of  the 
Privy  Council  must  be  executed  with  the  execution  of 
that  order  and  not  as  separate  decrees.  Lbthbbii><>b 
«.  Pbohlad  Sbzt         •  .    low.  B.,  801 


86. 


Order  of  Frivy 


Counoil.'-Oivil  Procedure  Code,  Act  X  of  1877,  #. 
610, — Procedure, — Before  a  decree-holder  in  the  Dis- 
trict Court  can  obtain  execution  of  a  decree  which 
has  been  affirmed  by  the  Privy  Council,  he  must  pro- 
duce, on  the  apphcatibn  for  execution,  a  certmed 
copy  of  the  order  passed  by  Her  Majesty  in  Council. 
Joy  Narain  Qiree  v.  Goluck  Chunder  My  tee,  20  W, 
PL,,  444,  followed.  JuoaBBirATH  Sahoo  v,  Judoo 
Rot  Sih&h 

[I.  I«.  R,  6  Oalo.»829: 4  C.I..  B.,  887 


8a 


-  Application  for  execution  of 


decree  of  Privy  Council.— Oifn7  Procedure  Code, 
Act  X  of  1887,  9,  610,—Tranemieeionfor  execution 
•of  order  ofBer  Majeety  in  CounciL—Evidence  of 
euek  order, — The  provisions  of  Act  X  of  1877,  section 
610,  are  not  to  be  construed  as  restricting  the  only 
admissible  evidence  of  an  order  of  Her  Majesty  in 
Council  to  a  certified  copy,  on  an  application  for  exe- 
cution made  under  that  section.  They  must  be  read 
as  directory,  having  the  object  that  proper  informa- 
tion regarding  the  order  shall  be  supplied  to  the 
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EXECUTION  OF  DECREE— eoi»<ifi«e(2. 

8.  ORDERS  AND  DECREES  OP    PRIVY 
COUNClL—eofUinued. 

Applioation  for  ezeoution  of  deoree  of 
Privy  Counoil — continued. 

Courts  in  India.  Where  the  original  order  (g^ven, 
-  according  to  the  practice  in  England,  to  the  saccess- 
ful  party,  or  to  one  of  such  parties)  had  not  been 
filed  in  the  High  Court,  so  as  to  enable  the  proper 
officer  to  supply  a  certified  copy, — Held  that  a  copy, 
though  not  certified  by  him,  might  accompany  a 
petition  for  execution  under  section  610.  Hubbish 
CHirNDBB  Chowdhby  V.  Kalibukdebi  Dbbi 

[I.  Ii.  B^  9  Calo,  482 :  12  C.  Ii.  IL,  m 


87. 


Application     to 


Zillah  Courts. — Zillah  Courts  ought  to  refer  to  the 
High  Court  parties  applying  for  execution  of  decrees 
which  have  been  appealed  to  England.  Hubbbbool- 
iiAH  Khaijt  «.  Oowhbb  Alt  Khan  .  7  W.  B^  226 


8a- 


Aot  VIof  1874,9. 

19, — Where  application  for  execution  of  an  order  of 
Her  Majesty  in  Council  has  been  made  elsewhere 
than  in  the  High  Court,  the  proceedings  are  invalid. 
Jot  Nabaik  Gibbb  v,  Qoluox  Chundbb  Mttbb 

[22  W.  B^  102 


89. 


Order  of  Privy  Counoil  dia- 


turbtng  posseflflion.— Decree  of  High  Court, 
Final  decree,  Foese^sion  under, — On  appeal  by  U,  the 
High  Court  set  aside  a  decree  which  the  sons  of  K, 
had  obtained  in  the  Court  of  first  instance  against  U, 
and  certain  other  persons,  in  a  suit  brought  by  them 
for  possession  of  one  third  of  certain  rod  property. 
At  the  same  time,  on  appeal  by  two  of  the  other  per- 
sons aforesaid,  it  affirmed  a  decree  which  U,  had 
obtained  against  these  persons  and  the  sons  of  K,  for 
possession  of  two  thirds  of  the  same  property,  in 
a  suit  in  which  he  had  claimed  possession  of  the 
whole.  It  subsequently,  on  appeal  by  U,  against 
that  portion  of  the  decree  made  in  the  suit  brought 
by  him  which  dismissed  his  daim  in  respect  to  one 
third  of  the  property,  reversed  that  portion  and  gave 
him  a  decree  for  the  whole.  The  sons  of  K,  app^ded 
to  Her  Majesty  in  Council  only  from  the  decree  of  the 
High  Court  setting  aside  the  decree  obtained  by 
them  in  the  Court  of  first  instance  for  one  third  of 
the  property.  Her  Majesty  in  Council  set  aside  this 
decree  of  the  High  Court  and  restored  the  decree  of 
the  Court  of  first  instance.  In  the  meantime  U,  was 
pat  into  possession  of  the  whole  propertj|r  in  execution 
of  the  decree  of  the  High  Court  which  he  had  ob- 
tained in  the  suit  brought  by  him.  When  the  sons  of 
K,,  in  execution  of  tSie  decree  of  Her  Majesty  in 
Council,  applied  for  possession  of  one  third  of  the 
property,  XT.  opposed  the  application  on  the  ground 
that  he  was  in  possession  under  a  decree  of  the  Higb 
Court  which  had  become  final.  Held,  by  a  fuU 
Bench  of  the  High  Court,  that  the  decree  of  Her 
Majesty  in  CouncU  must  be  executed,  notwithstand- 
ing that  its  execution  involved  the  disturbance  of  the 
possession  obtained  by  U.  under  the  decree  of  the 
High  Court  which  had  become  final  Udai  Siboh 
«.  Bhabat  Singh       .        .    L  L.  B.,  1  AlU  456 


BXXSCUTION  OF  JmOBME—eamtimtd. 

3.  OBDEBS  AND  DECBEES  Of   PBIVY 
COV^CYLt-'-eontinued. 


40. 


Privy    Council  deoree  re- 


versing decrees  of  Courts  below  where  pro- 
per^ has  been  made  over. — MestituHom. — 
Mesne  profits, — Interest. — ^A  plaintiff  having  sued 
for  possession  and  obtained  a  decree  which  was  affirm- 
ed in  appeal,  entered  into  possession.  The  mesne 
profits  due  as  damages  from  tiie  defendant  on  account 
of  wrongful  dispossession  were  also  calculated  and 
paid  into  Court.  The  defendant  then  appealed  to 
the  Privy  Council,  which  reversed  the  decraes  of  the 
lower  Courts,  and  directed  the  Hiffh  Court  to  give 
effect  to  its  order  and  declaration  in  the  case.  No 
orders  were  made  by  the  High  Court  to  this  end,  and 
it  became  the  duty  of  the  lower  Courts  to  frame  the 
final  decree.  The  judge  made  an  order  for  the  res* 
titution  of  the  property;  but  not  an  order  for  repay- 
ment of  the  renrs  and  profits  derived  therefrom  by  the 
plaintiff  during  his  possession.  Seld  that  the  Judge 
should  have  made  this  order  also,  and  that  interest 
should  be  paid  on  the  mesne  profits  according  to  the 
rule  that  parties  should  be  restored,  as  far  as  possible, 
to  the  same  position  as  they  were  in  when  the  Court 
by  its  erroneous  action  displaced  them  from  it.  Ha- 
xiDA  eUias  Kajoo  v.  Bhudhak  .  20  W.  B.,  288 

4L Decree  of  Privy  Counoil  for 

costs. — Civil  Procedure  Code,  s.  610,^ExeeuHon 
for  costs, — Rate  of  exchange. — Meaning  of**for  the 
time  being."— Under  the  last  paragraph  of  section 
610  of  the  Civil  Procedure  Code,  the  amount  payable 
must  be  estimated  at  the  rate  of  exchange  "  for  the 
time  being  fixed  by  the  Secretary  of  State  for  India 
in  Council,''  and  the  words  "  for  the  time  being  "  mean 
the  year  in  which  the  amount  is  realised  or  paid  or 
execution  taken  out,  and  not  the  year  in  which  the 
decree  was  passed.  The  decree-holders  under  a  de- 
cree passed  by  Her  Majesty  in  Council  having  taken 
out  execution  for  a  sum  of  £119-11,  under  section 
610  of  the  Civil  Procedure  Code,Seld  that  the  rate 
of  exchange  being  fixed  yearly  by  the  Secretary  of 
State  for  India  in  Council,  the  rate  of  exchange  on 
the  date  of  the  application  for  execution  was  the 
proper  rate  of  exchange  the  decree-holders  were  en- 
titled to.    Pailuc  Svks  e.  Bah  Dataii 

[LIi.B.,8Aa,660 


4^ 


Beversal  of  deoree  by  High 


Court  and  conflrmation  of  original  deoree 
by  Privy  CovmciiL— Appeal  hy  some  only  ofde- 
fendanU.—On  the  27th  July  1864,  a  District  Court 
gave  the  plaintiff  a  decree  in  a  suit  agaanst  all  the  de- 
fendants. All  the  defendants  except  one,  B,,  appealed 
to  the  Sudder  Court  from  that  decree,  and  on  the  6th 
March  1865,  the  Sudder  Court  set  aside  the  decree  and 
dismissed  the  suit :  the  plaintiff  appealed  to  Her  Ma- 
jesty in  Council,  all  the  defendants  except  B.  being 
respondents.  On  the  17th  March  1869,  Her  Majesty 
in  Council  reversed  the  Sudder  Court's  decree  and 
restored  that  of  the  District  Court.  Meld  that»  not- 
withstanding B.  was  not  a  party  to  the  appeals  to  tiie 
Sudder  Court  and  to  Her  Majesty  in  Council,  the  de- 
cree was  a  valid  decree  and  could  be  executed  against 

B.      KiSHSK  SAHAZ  v.  COLLBGTOS  OY  AJtLAHABAB 

[I.I«.B^4A1L,1S7 
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4.  DECREE  TO  BE  EXECUTED  AFIEIt 
APPEAL  OR  REVIEW. 


4& 


Decree  on  appeal  or  review 


oonflrmiiig  former  decree. — ^Where  in  a  review  or 
appeal  proceeding  a  decree  is  passed  in  affirmance  of 
the  deoree  appealed  against,  the  decree  of  the  appel- 
late or  reviewing  Court  i«  the  final  decree  between 
the  parties,  and  therefore  the  decree  to  be  executed. 
Bfpro  DoMt  Gotsain  v.  Chunder  8ikur  Bhuttachar' 
jee,  B,  L.  i..  Sup.  Vol,  718 :  7  W.  B.,  521}  and  Bern 
Ckaran  Bysak  v.  Lakhikant  Banwik,  7  B,  Zj.  B,, 
704  :  16  W,  B.,  F.  B,,  1,  explained.  BiSTOO  Pbb- 
8HAO  Chuocbsbutty  «.  Ibhah  Chitndeb  Rot 

[28W.B.,67 


44.- 


-  Decree  appealed  from,  affirm- 


ed without  menttoning  costs.— .^rror  t»  de- 
cree of  lower  Court  as  to  amount  of  coete. — Held 
that  the  decree  of  the  Court  of  last  instance  is  the 
only  decree  susceptible  of  execution,  and  the  speci- 
fications of  the  decrees  of  the  lower  Court  or  Courts 
as  such  may  not  be  referred  to  and  applied  by  the 
Court  executing  such  decree.  Shohbat  Singh  v. 
BBi]>aKAN    .  •       I.  Ii.  B.,  4  AIL,  876 


46.- 


-  Decree  appealed  f^om  affirm- 


ed without  stating  amount  of  costs.— ^Ip- 
peed  only  a$  to  coete, — The  defendant  in  a  suit  ap- 
pealed from  so  much  of  the  decree  of  the  Court  of  fint 
instance  as  related  to  the  amount  of  costs  payable  by 
him  to  the  phuntiff .  The  decree  of  the  appellate  Court 
directed  "  that  the  order  of  the  lower  Court  be  upheld, 
and  the  appeal  be  dismissed :  the  appellant  to  pay  the 
costs."  Heid  that  the  amount  of  costs  awarded  by 
the  Court  of  first  instance,  although  they  were  not 
specified  in  the  appellate  Court's  decree,  were  recover- 
able in  execution  of  that  decree,  inasmuch  as  those 
costs  were  the  subject-matter  of  the  appeal,  and  the 
appellate  Court,  in  affirming  the  decision  of  the  first 
Court  on  that  point,  made  them  the  substantive  por- 
tkm  of  its  decree.  Shohrat  Sin^h  v.  Bridgman,  I, 
Z.  B^  4  All,  376,  distinguished.  Himatat  Hus- 
fljLnr  V.  Jai  Dkvi  L  I«.  B.,  6  AIL,  689 


48. 


Decree     appealed     from 


affirmed  without  stating  amount  of  costs  of 
lower  Court.— The  original  decree  in  a  suit  dis- 
missed the  suit  with  costs  which  were  specified.  On 
appeal  the  Appellate  Court  directed  that  the  original 
decree  should  be  affirmed  and  the  appeal  dismissed, 
and  that  the  appellant  should  pay  the  respondent's 
costs  in  the  Appellate  Court,  which  were  speci- 
fied. The  decree  of  the  Appellate  Court*did^not  con- 
tain any  specification  of  ^e  costs  of  the  'original 
Court.  Beld  that  the  Court  executing  the  appellate 
decree  might  execute  it  for  the  costs  of  the  original 
Court  looking  to  the  decree  of  that  Court  to  ascertain 
the  amount  thereof.  Shohrat  Singh  v.  Bridgman, 
/.  L,  B.,  4  AH,,  376,  referred  to.  Bbhabi  Lai.  v, 
Khtfb  Chahd  I.  Ii.B.,6AlI,48 


47. 


•  Decree  affirming  and  adoptr 


lug  decree  of  lower  Cowet— The  decree  to  he 
executed  where  there  hat  been  an  appeal-^The  effect 
of  the  decision  of  the  Full  Bench  in  Shohrat  Singh  v. 
Bridgman^  I.  L,  B.,  4  All,  376,  is  nothing  more  than 


SSJaCUTIOli'  OF-  DECBEB— eo«<tii«tf<l. 

4.  DBCREB  TO  BE  EXECUTED  AFTER 
APPEAL  OR  B.WflWff— continued. 

Decree  affirming  and  adopting  decree  of 
lower  Court — continued.  . 

that  the  last  decree  is  to  be  regarded  as  the  decree  to 
be  executed,  whether  it  reverses,  modifies,  or  confirms ; 
but  when  it  affirms  and  adopts  the  mandatory  part  of 
the  first  Court's  decree,  that  decree  may  be  and  should 
be  referred  to,  and  the  mandatory  part  of  it  so  affirmed 
should  be  executed  as  though  it  were  the  decree  of 
the  Appellate  Court.  Krieto  Kinkur  Bo^.  BurrO' 
dactntnt  Bog,  14  Moon^s  I.  A.,  465,  referred  to. 
Where  the  first  Court  of  appeal  affirmed  the  decree 
of  the  Court  of  first  instance,  and  the  High  Court 
affirmed  the  decree  of  the  lower  Appellate  Court  and 
dismissed  the  appeal,  and  the  decree-holder  made  an 
application  of  which  the  <>bject  clearly  was  to  have 
execution  taken  under  the  decree  of  the  Appellate 
Court,  by  carrying  out  the  mandatory  part  of  the  de- 
cree of  the  Court  of  first  instance, — Held  that  the  ob- 
jection that  the  decree-holder  did  not  in  his  applica-i 
tion  expressly  ask  the  Court  to  execute  the  decree  of 
last  instance  was  under  the  circumstances  a  mere 
technical  objection,  and  there  was  no  reason  why  the 
execution  asked  for  should  not  be  allowed.  Oobab- 
DHAF  Dab  v.  Ck>PAii  Ram  .  L  Ii.  B.,  7  All.,  866 


48. 


Execution  where  appeal  is 


brought. — Copy  of  decree. — The  application  to 
execute  the  decree  of  an  Appellate  Court  should  be 
made  to  the  Court  which  passed  the  first  decree,  upon 
or  after  the  receipt  by  that  Court  of  the  copy  of  the 
decree  certified  by  the  Appellate  Court ;  but  qu4Bre, 
whether  execution  should  be  allowed  to  issue  upon  a 
certified  copy  procured  by  the  parties  and  presented 
to  the  Judge  by  petition.  Where  the  decree  to  be 
executed  is  that  of  the  2jillah  Court,  and  that  decree 
has  been  affirmed  in  appeal  by  the  High  Court,  the 
party  applying  for  execution  should  state  whether  or 
no  a  further  appeal  to  the  Privy  Council  has  been 
preferred.  TooKBTTir  Singh  v.  Pokh  Nabaik 
SiN&H  ....       14W.  B^206 


49. 


Agreement  that    evidence 


taken  in  one  of  analogous  cases  should  be 
evidence  in  alL — Appeal. — Effect  of  reversal  on 
those  cases  which  were  unappealable, — When  the 
first  of  twelve  suits  against  the  same  defendants  was 
filed  in  the  Recordw's  Court  at  Rangoon,  it  was 
agreed  between  the  parties,  by  their  advocates  in  open 
Court,  that  all  legal  evidence  to  be  taken  in  the  first 
suit  should  be  evidence  in  the  rest.  When  the  case 
came  on  for  hearing,  the  advocate  for  the  plaintiffs 
consented  that  the  other  cases  should  follow  the  find- 
ing of  the  Court  in  the  first  case,  but  the  advocate 
for  the  defendant  refused  assent.  Judgment  was 
given  in  &vour  of  the  plaintiffs,  and  was  also  entered 
up  in  all  the  remuning  cases.  Defendant  appealed 
from  these  decisions  to  the  High  Courts  which  reversed 
the  Recorder's  decision  in  the  first  case,  and  subse- 
quentiy,  without  hearing  argument,  reversed  the  de- 
cisions in  such  (seven)  of  the  eleven  as  were  appealable. 
Held  that  the  decrees  passed  by  the  Recorder's  Court 
in  the  four  unappealed  suits  were  good  decrees,  on 
which  execution  could  be  issued  in  the  usual  form. 
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EXECXmOB*  OF  IXBCBSiB—eoiUimued. 
4.  DECREE  TO   BE   EXECUTED  AFTER 
APPEAL  OK  Rl&WlEW—conHtmed. 

Agreement  that  evidence  taken  in  one 

of  analogOQB  oases  should  be  evidence 

in  all — coiUiwued. 

provided  they  were  not  altered  on  review.    Nga  BiKi 

r.  SvADDSK      ....        9W.B.,276 

6.  DECREES  UNDER  RENT  LAW. 

50. Mode  of  execution.— &i2«  of 

properly  other  than  that  on  which  arrears  are  dme. 
—A  Collector  was  held  to  have  acted  without  juria- 
diction  in  ordering  the  sale  of  an  estate  in  execution 
of  a  decree  before  proceeding  against  the  tenure  upon 
which  the  arrear  accrued.  Jokbb  Lall  o.  Nursing 
NabaikSihoh  .  .    4W.B.,ActX,6 


6L 


Deeree*    nnder 


Act  Xqf  ISSS.—Powere  of  Colleotor.—k  Collector 
had  power,  under  Act  X  of  1859,  to  sell,  in  execution 
of  a  decree  for  the  payment  of  money  under  the  Act, 
not  being  money  due  as  arrears  of  rent  of  a  saleable 
nnder-tenure,  only  such  moveable  property  as  was  cap- 
able of  being  manually  seized,  and  he  could  issue  pro- 
cess against  immoveable  property  only  when  recourse 
could  not  be  had  to  the  person  or  to  the  moveable 
property  capable  of  bdng  manually  seized.  Chan- 
dra Kant  Bhattaohabjbb  v.  Jadupati  Chattbr- 
»a       .    lB.Ii.IL,A.O.,177:  10W.B.,2a4 


62. 


.  Fow9r   of    CoU 


lector.-- A,  obtained  a  decree  against  B,  for  arr^ 
of  rent  in  respect  of  a  saleable  tenure.  In  execution 
of  the  decree,  the  Deputy  CoUector  of  Basseerhaut 
requested  the  Collector  of  the  24.Pergunnahs  to  at- 
tach and  sell  any  moveable  property  belonging  to  J?. 
He  accordingly  caused  "certain  houses  and  build- 
ings and  some  moveable  properties"  belonging  to  B. 
tobe  attached.  On  an  appUcation  by  J.  to  the  High 
Court  to  set  aside  the  attachment,— JTaW  that  the 
Collector  had  no  jurisdiction  to  attach  the  property. 
The  decree  could  not  be  executed  by  the  attachment 
of  any  immoveable  property,  except  the  tenure,  before 
It  WM  shown  that  satisftustion  of  the  decree  could  not 
be  obtained  by  execution  against  the  person  or  move- 
able property  of  the  debtor.  DBaiUATUiLA  t».  Na- 
SIB  AM  KmaH  .    1  B.  I*.  B.,  A.  o.,  aio 


DlANUTOOLLAH  «.  fliDHBB  ^AZIB  Au  KhAH 

\\0  vv . B., 


Y^ 


841 


^.^_^___— — .  CoUeotar,  JPower 
"Act  X  of  1859.^A.  obtwned  a  decree  against  B. 
for  arrears  of  rent.  C?.  was  an  under-tenant  of  B. 
nndor  an  iiara  lease.  In  executing  A.*9  decree  agaiiut 
B„  the  Collector  sold  the  "  rights  and  profits  of  the 
debU  duo  for  rent "  from  C.  to  B.,  for  the  years  1273- 
4-ff.  A»  became  the  purchaser  in  a  suit  brought  by 
Dn  as  aislgnoo  of  A.,  of  rents  alleged  to  be  due  for 
the  years  1278-4-5.  Seld  that,  for  the  purposes  of 
Act  X  of  1869,  rent  is  moveable  property ;  and  that 
the  Collector,  therefore,  was  competent  to  sell  it  in 
execution  of  the  decree,  and  to  effect  the  sale  to  A. 

MAUM  CHAKDBA  CHATTAPADHTA  «.  QUBUPRASAD 

Bof  .    6B.Ii.B.,U6:  18W.B.»401 


EXBcunoir  of  decbeb— ^n^itNiMi. 

5.  DECREES  UNDER  RENT   hAW^-coniimmed. 
Mode  of  ezeoution — continued. 


64. 


— — ^-^— ^— ^—  Sale  of  wnder- 
tenmre. — Sale  of  other  immoveable  property  ofjudg- 
ment-debtor.—Benff.  Act  VIU  of  1859,  ».  84,  amd 
M.  69'6L — ^A  judgment-creditor,  who  has  obtained  a 
decree  for  arrears  of  rent  due  in  respect  of  an  under- 
tenure  transferable  by  its  own  title-deeds  or  by  the 
custom  of  the  country,  is  not  bound  to  bring  that 
under-tenure  to  sale  in  execution  before  he  can  pro- 
ceed against  other  immoveable  property  belonging  to 
hb  judgment-debtor.  The  case  of  DetaraiuUa  v. 
Naxir  Alt  Khan,  1  B.  L.  B.,  A,  a,  216,  which  waa 
decided  upon  section  105  of  Act  X  of  1859,  is  not 
applicable  to  sections  69-61  of  Bengal  Act  VIIX  of 
1869.  Doolar  Chand  Sahoo  v.  Lall  Chabal  Chand^ 
1  C.  L.  B.,  664,  followed.  Kbisto  Bam  Roy  «.  Ja- 
jroKBB  Nath  Rot 

[LIi.  B.,  7  Oalo,  748:  9  C.  I..  B.,  824 


65. 


Benff,  Seni  Act, 


1869,  9.  59,— Landlord  and  tenant.Suit  far  ar^ 
reare  of  rent, — Bfectment. — The  term  "under- 
tenure,'^  as  used  in  section  59  of  Bengal  Act  VlII  of 
1869,  is  not  confined  to  a  tenure  intermediate  between 
the  zemindar  and  the  ryot,  but  includes  anv  tenure 
which  "  by  title-deeds,  or  by  the  custom  of  the  coun- 
try, is  tnmsferable  by  sale ;"  and  therefore  a  zemin- 
die,  who  has  obtained  a  decree  for  arrears  of  rent 
against  a  ryot  who  has  a  transferable  jote,  is  not 
entitled  to  eject  the  ryot,  but  his  only  remedy  is  to 
sell  the  holding  under  section  59  of  the  Act.  Nnnd 
Lall  Ghoie  v.  Seedee  Nasir  Ally  Khan,  S.  JO.  A^ 
1860,  382,  followed.  Ebibhtbndba  Roy  v.  Avna 
Bbwa  .  I.Ii.B.,8  0alo.,676:10  0.I..B^88e 


58. 


Suit  for 


of  tent — Ejectment. — Traneferttble  tenure, — Beng. 
Act  Vni  of  1869,  M.  22,  69.— In  a  suit  for  arrears 
of  rent  and  for  ejectment  by  a  landlord  against  a 
tenant  who  had  a  right  of  occupancy  in  the  holding 
transferable  by  sale, — Seld  (Mittbb,  J.,  doubting) 
that  the  tenant  was  not  liable  to  ejectment,  and  tlut 
the  landlord's  only  remedy  was  to  sell  the  holding 
under  the  provisions  of  section  59,  Act  VUI  (B.C.) 
of  1869.  Krithtendra  Boy  v.  Aena  Bewa,  L  L.  £., 
8  Calc.,  676 :  10  C.  L.  B„  399,  f  oUowed.  Per  Mit- 
tbb, J. — Qumre,  whether,  having  regard  to  the  pro- 
visions of  section  22,  Act  YIII  A  1869,  which  is  not 
controlled  or  mo^Ufied  by  any  subsequent  section  of 
the  Act,  all  ryots,  whether  they  have  a  right  of  occu- 
pancy or  not,  and  whether  such  right  of  occiqiancy 
be  saleable  by  the  custom  of  the  country  or  not,  are 
not  liable  to  ejectment  if  an  arrear  of  rent  remains 
due  at  the  end  of  the  year.  Fabib  Chand  v.  Fouz- 
DAB  MissBB  .    L  Ii.  B^  10  Calo.,  547 


57. 


Effect  of  partial  exeoatilon« 


— ^Where  a  decree  under  sections  22  and  78,  Act  X  of 
1859,  for  the  ejectment  of  a  ryot  from  three  plots  of 
land  was  executed  ^against  two  of  the  plots, — Seld 
that  the  pottah  was  not  in  force  as  regards  the  third 
plot  also.  Ealbb  Chitbk  Banbbjbb  v.  Mahoxbs 
Habhbk 7W.B^8 
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SXECUTION*  OF  DBOBlSE—eontinmed. 
6.  DECREES  UNDER  BENT  JiAW— continued. 
68. Suliseqaent  ezeontion 


against  same  property  in  hands  of  pur- 
chaser.—J?*iiy.  Ad  VIII  of  1869,9.  61.— A^  a 
judgment- credtor,  having  obtained  two  decrees,  one 
for  money,  the  other  for  the  rent  of  certain  tennres, 
sold  his  debtor's  right  and  interest  in  the  tenures  in 
ezecaiion  of  his  money-decree,  and  afterwards  in 
execution  of  his  decree  for  rent  again  put  up  for  sale 
the  same  tenures.  At  the  second  sale,  B.  became  the 
purchaser  of  whatever  could  pass  under  such  sale. 

A.  subsequently  sued  and  obtuned  a  decree  against 

B.  for  arrears  of  rent  that  had  become  due  in  respect 
of  the  said  tenure  since  the  last  supposed  sale  to  him, 
and  in  execution  of  such  last-mentioned  decree  again 
attached  the  tenures.  On  the  intervention  of  third 
parties,  the  tenures  were  released  from  attachment. 
A.  having  applied  to  levy  execution  on  other  immove- 
able properties  of  B.  Held  thai  the  tenures  hav- 
ing been  released  from  attachment,  A.  was  not  en- 
titled, under  section  61  of  Bengal  Act  YIII  of  1869, 
to  proceed  against  the  other  immoveable  property  of 
B^  it  being  open  to  him  to  show  Inf  a  regular  suit 
that  the  tenures  were  liable  to  be  sola  in  execution  of 
bis  decree;  and  further,  that  upon  the  facts  of  the 
case  he  had  disentitled  himself  to  any  equitable  relief. 
HuBBiBH  Chukdbb  Bot  9.  Thb  Collbotob  ot 
JBS80BB  .  .     L  la.  R,  3  Calo,  712 


59. 


Decree  for  measurement  of 


lBaxd.—Benff.  Act  VIII  of  1869,  s,  87.— A  decree 
under  section  37  of  Beng.  Act  YIII  of  1869,  declar- 
ing the  plaintifPs  right  to  measure  the  lands  of  his 
tenants,  is  not  capabk  of  execution  by  a  Civil  Court, 
but  entitles  the  plaintifP  himself  to  proceed  with  the 
measurement;  and  in  the  event  of  his  being  opposed 
by  the  tenants,  to  invoke  the  aid  of  the  authorities 
to  assist  him.    Hazabi  Khan  v.  Raudhonb  Chaki 

[7  G.  I..  B.,  346 


eo. 


Charge  created  by  payment 


of  arrears  of  revenue. — Personal  charge.— Qov- 
emment  revewM. — Payment  by  lamhardar  of  rew- 
nue  due  hy  eo-eharer.'-N.'W.  P.  Bent  Act  XII  of 
1881,  s.  93  (^).— In  execution  of  a  decree  obtained  by 
a  lamhardar  under  section  93  (^)  of  the  North- West- 
em  Provinces  Bent  Act,  the  decree-holder  caused  to  be 
attached  a  certain  share  upon  which  the  arrears  of 
Government  revenue  which  he  had  satisfied  had  ac- 
crued. In  defence  to  a  suit  brought  by  certain  pur- 
chasers of  the  same  property  from  the  judgment- 
debtors  to  have  it  declared  that  the  property  was  not 
liable  to  sale  under  the  decree,  and  to  remove  the  at- 
tachment, the  decree-holder  pleaded  that,  by  the  fact 
of  paying  the  arrears  of  revenue  due  on  the  estate  of 
the  plaintiffs'  vendors,  he  had  obtained  a  charge  on  it, 
and  could  bring  it  to  sale  to  satisfy  the  decree, — Held 
that  a  charge  of  this  nature  could  not  be  enforced  in 
execution  of  a  decree,  which  was  merely  a  personal 
one,  for  arrears  of  Gk>vemment  revenue  against  per- 
sons against  whom  it  was  passed  by  a  Bevenue  Court 
not  competent  to  establish  or  enforce  a  charge  on 
property,  or  to  do  more  than  pass  a  personal  decree, 
and  whose  powers  in  execution  were  confined  to  re- 
alization from  personal  and  immoveable  property  of 
the  judgment-debtors.    Nugender   Chunder   Qhose 


EXBOXTTION  OF  jyEOREE-^eontinued. 

5.  DECBEES  UNDEB  BENT  JjAW—oonHnued. 

Charge  created  by  payment  of  arrears 
of  Tevenue— continued. 

V.  Kaminee  Doesee,  11  Moore^s  I.  A.,  258,  referred 


to. 


Lachkak  Singh  v.  Salxo  Bax 

[LI1.IU  BAIL,  884 


6.  NOTICE  OP  EXECUTION. 


61. 


Decree  more  than  a  year 


old,— CivU  Procedure  Code,  1859,  9.  216.— A  Court 
is  not  competent  to  execute  a  decree  more  than  a  year 
old  without  satisfying  itself  that  a  notice  has  been 
duly  served  on  the  parties  against  whom  execution  is 
applied  for.  Baj  Bullub  Shaha  v.  Qossain  Dass 
Shaha 18  W.  B^  400 


62. 


Omission  to  give  notice  of 


execution. — Cfivil  Procedure  Code,  1877,  s.  248. — 
Death  of  judgment'debtor  after  decree, — Execution 
againat  legal  representative.— When  a  judgment- 
debtor  has  died  after  decree,  but  before  application  has 
been  made  to  toecute  the  decree,  the  Court,  before 
durecting  the  attachment  and  sale  of  any  property  to 
proceed,  must  issue  a  notice  to  the  party  against  whom 
the  execution  is  applied  for  to  show  cause  why  the 
decree  should  not  be  executed  against  him,  and  its 
omission  to  do  so  will  invalidate  the  entire  subsequent 
proceedings.    A  judgment  having  been  obtained  by 

A.  against  B.,  and  B.  having  died  before  application 
was  made  for  execution,  A.  applied  for  execution  of 
his  decree  upon  a  tabular  statement  in  which  the 
judgment-debtor  was  stated  to  be  C,  widow  of  B.,  and 
C.  was  also  described  as  the  person  against  whom 
execution  was  sought.  Upon  this  application  the  pro- 
perty mentioned  in  the  tabular  statement  was  directed 
to  be  attached  and  sold,  and  it  was  accordingly  sold  in 
execution,  and  purchased  by  A.  No  notice  under 
section  248  of  the  Civil  Procedure  Code  had  been 
served  upon  C.  before  issue  of  execution.  Meld  that 
the  application  was  improper ;  that  the  order  for  at- 
tachment and  sale  should  not  have  been  made;  and 
that  the  Court  which  made  it  should  have  set  the 
execution  aside  as  soon  as  it  became  aware  that  no 
notice  had  issued  previous  to  its  issue.  The  &ct  of 
there  being  in  the  Code  of  Civil  Procedure  no  sec- 
tion expressly  authorising  a  Court  to  set  aside  its 
proceedings  is  immaterial,  as  every  Court  has  an  in- 
heront  right  to  see  that  its  process  is  not  abused  or 
does  not  irregularly  issue,  and  may  set  aside  all  irre- 
gular proceedings  as  a  matter  of  course,  provided  that 
the  interests  of  third  parties  are  not  affected.  8em- 
bU, — Under  section  248  the  fact  that  application  to 
execute  the  decroe  had  been  made  in  the  lifetime  of 

B,  would  make  no  differonce,  unless  an  order  had  been 
made  and  the  property  actually  attached  under  it :  as 
whenever  an  application  is  made  for  execution  against 
a  legal  representative  of  the  judgment-debtor,  the 
notice  required  by  the  section  must  be  issued  to  him, 
unless  the  Court  has  already  ordered  execution  to 
issue  against  him  on  a  previous  application.    In  thb 

MATTER  OF  THB  FBTITION  OF  BAMBSUBBB  DaBBBB. 
BAHESUBBB  DABSBB  V.  DOOBQADASS  CUATTBBJI 

[I.  la.  R.,  6  Gala,  103 :  7  0.  Ii.  B.,  86 
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EZECTTTIOK  OX*  DECREE— eoii^mM<l. 
6.  NOTICE  OF  EXECUTION— «<Mi^tiiM({. 

Omission  to  give  notioe  of  ezeoation— 

continued, 

IiacAicniririgBA  Bibx  «.  Liakat  HvBAnr 


68. 


Applioation  for  notioe  of 


exeoutioni — Poioer  to  proceed  in  execution  on  ap' 
plication  for  notice. — CivU  Procedure  Code,  1869, 
e,  212, — ^Although  a  Judge  should,  when  neoeasary, 
direct  notices  to  he  served  on  jndgment-dehtors,  he 
cannot  proceed  in  execution  on  a  mere  application  to 
issue  such  notices  over  the  parties  who  are  hound  to 
apply  under  section  212  of  Act  Y III  of  1869.  PmuTA 
Chuitd&a.  Mookbbjbb  «.  Sabada  Chuxk  Rot 

[3  a  la.  R,  Ap^  21 :  U  W.  B^  241 


64. 


Presumption  of  service  of 


notioe  of  exeoation. — Ciml  Procedure  Code,  1869, 
e,  216, — Omnia  prceeumuntur  rite  esse  acta, — ^A 
notice  under  section  216  stands  upon  a  different  foot- 
ing from  a  summons  or  other  notice  which  a  party  is 
hound  to  serve,  and  it  must  he  presumed  that  a  Court, 
until  the  contrary  is  proved,  has  duly  issued  such 
notioe  where  required  hy  law  to  do  so.  BiMOiA 
SooimusBi  Dabsbb  «.  Ealbb  Eishbk  Mojoobtoab 

[22W.B^6 


65. 


Objection  to  snfficienoy  of 


notioe  of  execution.— 2VfM/or  taking  objection, 
— ^An  objection  to  the  sufficiency  of  the  notice  of 
execution  should  he  taken  at  the  earliest  opportunity. 
Bbwitt  Kokwitb  v.  Ombao  Bahadoob  Sikgh 

[21W.B.,148 

*  Order  passed  on  previous 


application  for  execution."— Otm/  Procedure 
Code,  1869,  »,  216.— Previous  proceedings  for  eweon- 
tion,— Interlocutory  suit, — ^A  suit  brought  by  a 
judgment-creditor  against  his  judgment-debtors  and 
a  third  party,  may  be  of  such  a  nature  as  to  count 
as  previous  proceedings  in  execution  for  the  purpose 
of  saving  time  in  regurd  to  the  operation  of  the  sta- 
tute of  limitation;  Imt  it  cannot  in  any  sense  be  con- 
sidered as  an  "order  passed  on  a  previous  application 
for  execution''  witUn  the  meaning  of  Act  YIII  of 
1859,  section  216.  Pbabbb  Soondvbi  Dbbia  a, 
Bhubo  Soondubbb  Dbbia    .        .    28  W.  B.»  82 


67. 


Service  of  notice  of  execu- 


tion.—Oim7  Procedure  Code,  1869,  e.  216.—Limita- 
tion,^Aet  XIV  of  1869,  s,  20.— Proceeding  to  enforce 
decree, — The  service  of  a  notice  under  section  216  of  Act 
YIII  of  1869,  if  made  bond  fide  with  a  view  to  take 
further  proceedings,  is  sufficient  to  keep  a  decree  alive. 
Dhibaj  Mahi*ab  Chakd  Bahadoob  v,  Lakhi  Bibbb 
[6B.I1.B.,  Ap.,146 
Also  under  the  Limitation  Act,  1871.  See  Eoonj 
Bbhabbb  Lal  V,  QiBDHABi  Lai.  .   22  W.  B.,  484 

Service  of  notice  of  applica- 


tion for  execution. — Service  of  notice  of  appli« 
cation  for  execution  of  decree  by  affixing  a  copy  of  it 
on  the  wall*of  the  house  where  defendant  was  residing 
is  sufficient.  Chilioakt  Bhabkababatbwin  Gabtt 
0.  PiuiABY  Sbtty  Kagayalu  Naidu  .  6  Mad.,  100 


EXEOUnON  OF  jyi&OBSSE^eontinued. 

6.  NOTICE  OF   EXECUTION— eoa/tiMeci. 

Service  of  notice  of  applioation  fbr  ex^ 
cution'— i!0fi^'ii««c2. 

Bee  Maxookdobath  Bhasoobyd.  Shib  Chuitdbb 
Bhadooby  ....    IOW.B.,102 

7.  TRANSFER  OF  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OF  ITS  JURISDICTION. 


ea. 


Transfer  of  decree  for  exe- 


cution.— Effect  of  transfer  on  decree,— JL  decree 
transmitted  to  a  Court  for  execution  is  to  be  regarded 
as  a  decree  of  that  Court  for  purposes  of  execution. 

MOBABUCK  AXI  9,  SOOMBB  EUBJA  ChABBB 

[8ir.w.,ieB 

70. : Separate  appU- 

cation  to  execute  same  <2s0rM.->  Separate  applications 
to  execute  the  same  decree  do  not  constitute  separate 
causes  or  suits.  Thus,  when  a  Judge,  ex  necessitate 
ret,  executes  a  decree  of  a  Principal  Sudder  Ameen,  he 
is  at  liberty  to  carry  out  that  execution  to  whatever 
extent  may  be  necessary.    Shaboda  Moybb  Bubmo- 

BBB  O.  WOOICA  MOYBB  BlTBXOKBB      .     8  W.  B.9  0 


7L 


Power  of  Court 


to  which  decree  is  transferred, — Notice  under  s,  216, 
Civil  Procedure  Code. — The  Court,  to  which  a  decree 
is  sent  for  execution  by  another  Court,  has  the  power 
to  take  the  same  steps,  including  the  issue  of  a  notice 
under  section  216  of  the  Code  of  Civil  Procedure> 
which  it  could  take  in  execution  of  its  own  decree. 
Chhagait  Lau.  Nabbhbbam  v.  Jaxitadab  Mavoha- 

UBomL,19 

2\'ansmission  of 


72. 

record, — ^Where  a  Subordinate  Judge's  Court  in 
one  district  executes  the  decree  of  a  Subordinate 
Judge's  Court  of  another  district,  it  is  bound  by  sec- 
tion 292,  Act  Vm  of  1859,  to  comply  with  a  requisi- 
tion from  the  latter  Court  to  transmit  to  it  the  record 
of  the  case.  Ikdub  Chundbb  Doooab  v,  Gopal 
Chand  Satia     .        .  .    11 W.  B.9  280 


78. 


Striking  off  case 


for  default, — Procedure, — When  a  case  is  transferred 
by  the  Court  which  passed  the  original  decree  to  an- 
other Court  in  order  that  the  decree  may  be  executed^ 
and  the  proceedings  on  the  application  for  execution 
have  been  struck  off  the  file  for  default,  the  proper 
Court  to  apply  to  for  a  fresh  issue  of  execution  is  the 
Court  which  passed  the  original  decree,  and  not  the 
Court  to  whi^  the  case  was  transferred  to  be  exe- 
cuted.   Bhoop  SmoH  V.  SmrxBB  Dutt  Jha 

[6W.B.,MiB.»47 

74. 


Pouter  of  the  Court 

in  executing  transmitted  decree, — Where  a  decree 
was  sent  to  a  Court  for  execution,  and  was  snbse- 
quently  transferred  by  assignment,  and  the  trans- 
feree applied  for  the  execution  of  the  decree  to  the 
Court  to  which  the  decree  was  sent  for  execution, — Held 
that  such  application  should  be  made,  not  to  such 
Court,  but  to  the  Court  which  passed  the  decree. 

KADIB  BUKSH  t,  ILAHI  BUKBH 

[L  L.  R.,  2  AU.,  288 
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76. 


•  Powers  ofAsMui' 


ant  Judge  where  eaee  is  eeni  to  Distriet  Judge.- 
When  an  AMiitant  Judge  is  invested  with  all  the 
powers  of  a  District  Judge  witMn  any  part  of  the 
district  of  such  Judge,  Uie  Court  of  the  Assistant 
Judge  must  be  considered,  equally  with  the  Court  of 
the  District  Judge,  the  principal  Ciril  Court  of  origi- 
nal jurisdiction,  and  a  decree  sent  for  execution  in 
such  part  of  the  district  is  properly  executed  by  or 
under  the  directions  of  such  Auistant  Judge.  QO' 
BIND  Habi  Walbkab  V,  Shidbam  bik  Shiskxtbti 

[7B0XIL,  A.Ch37 


7a 


Power  of  Court 


ae  to  striking  off  ease,-- Act  VIII  of  1859,  e,  284.— 
Where  a  decree  of  one  Court  has  been  transmitted  to 
another  for  execution  under  section  284  of  Act  YIII 
of  1869,  the  latter  Court  has  jurisdiction  to  entertain 
an  application  to  cancel  its  own  order  for  striking  off 
the  caae,  whatever  "  striking  off  "  amounts  to.  Ba- 
eBAX  V.  WiSB 

|iai..B.,F.B.,91:10W.B..F.B«48 


77. 


Power  of  Court 


to  alter  deeree, — ^Where  a  decree  is  transmitted  by 
one  Court  to  another  for  -the  purpose  of  execution, 
the  latter  Court  has  no  jurisdiction  to  alter  the  de- 
cree, or  the  amount  mentioned  in  the  order  for  execu- 
tion.   Ally  HossBnr  v.  Joogulkishobb 

[Manh.,  244:  2  Hay,  113 

NimiB   Chttkdib    Paul   «.    Nadooboostibba 
Bbbbbb     ....        9W.  B.,887 

TiJA  SnroH  V.  Pokkajt  Sikgh    .  10  W.  B.,  96 
[lB.I..R,A.0.,6a 


7a 


Notice  of  execn- 

tion.— Civil  Procedure  Cbde,  1859,  e,  285.— Where 
a  decree  had  been  obtained  in  a  ZiUah  Court,  and 
sent  to  Calcutta  for  execution,  the  Court  made  an 
order  directing  a  notice  to  issue,  calling  on  the  de- 
fendant to  show  cause  why  the  decree  should  not  be 
executed  by  the  High  Court.  On  appeal  the  order 
was  upheld.  Ramdoss  v.  Lallak  NujmocooicAB 
[lInd.Ji2r.»N.8^188 

Khoda  BirxBH  9,  HiTBBBB  Bak  .  2  N.  W.,  809 


79. 


.  Civil  Procedure 


Code,  1869,  #.  a87.— When  a  copy  of  a  decree  or 
order  for  execution  is  transmitted  by  the  Judge  of 
one  district  A.  to  the  Judge  of  another  B.  for  the 
purpose  specified  in  Act  YIII  of  1859,  section  287, 
the  Judge  of  B.  has  no  authority  to  transfer  it  to  a 
third  district.  If  complete  execution  cannot  be  had 
in  district  B.,  it  is  the  business  of  the  decree-holder 
to  have  his  decree  re-transmitted  to  the  Court  whose 
duty  it  is  to  execute  it»  and  there  to  obtain  a  fresh 
certificate  for  transmission  to  any  other  district  where 
execution  may  be  practicable.  Dhukfut  SnroH  o. 
WOOMA  SUKXUBBB  GOOPTA  21 W.  B.,  887 
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80. 


Power  of  Court 


to  which  decree  has  been  transferred. -^Civil  Proce- 
dure Code,  1859,  ss,  285,  286,  Certificate  under.-^ 
The  jurisdiction  of  a  Court  to  which  a  decree  has 
been  transferred  for  execution  is  strictiy  limited  to 
carrying  out  such  execution.  Such  Court  has  no 
power  to  issue  a  certificate  under  sections  285,  286 
of  Act  VIII  of  1869,  transferring  the  decree  idready 
transferred  to  it  to  another  Court  for  execution.  The 
Court  to  which  a  decree  has  been  properly  transfer- 
red for  execution  having  struck  the  case  off  the  file, 
a  subsequent  application  for  a  further  transfer  of 
the  case  to  another  Court  for  execution  should  be 
made  to  the  Court  which  originally  passed  the  decree 
sought  to  be  executed.  Shib  Nabain  Shaha  v, 
BiPiN  Bbhabt  Biswas     .    I.  L.  IL,  8  Oalo,  512 

[1  a  !«.  B^  68e 


8L 


Order  passed  in 


Court  to  which  proceedings  are  transferred, — dml 
Procedure  Code,  1877,  s,  J899.— Under  section  289  of 
Act  X  of  1877,  a  Court  to  which  a  decree  has  been 
transferred  may  refer  the  objector  to  the  Court  which 
passed  the  decree.  Jabbosa  Kobb  v.  Land  Mobt- 
oagb  Bank  of  Ikdu 

[LIi.  B,8  Calo^916: 11 CL.  B^  848 


8a 


Jurisdiction  of 


Court  executing  such  decree, — Code  of  Civil  Pro' 
cedure  (Act  X  of  1877),  s,  2^9.— Where  a  Court  in 
one  district  tranuers  a  decree  for  execution  to  a  Court 
situate  in  another  district,  it  is  beyond  the  jurisdic- 
tion of  the  Court  executing  the  decree  to  question 
the  correctness  or  propriety  of  the  order  under  which 
tiie  decree  was  sent  to  such  Court  for  execution. 
Bbbbohundbb  Manikta  9,  VLkYVjjsk  Bibbb 

[L  Ii.  B^  6  Calo,  786 

Bam  Chuitdbb  v.  Mohbbdbo  Nath  Boss 

[21  W.  B^  141 

DHinrssH  Kobbbb  «.  Oolfut  Hobsbin 

[21W.1L,219 

88. 


— — ^ —  Civil  Procedure 
Code,  1877,  s.  239.'-Proeedure,-^ynkeTe,  in  the  opi- 
nion of  the  Court,  suffldent  cause  has  been  shown 
agunst  the  execution  of  a  decree  transferred  for  exe- 
cution, the  Court  executing  the  decree  should  follow 
the  procedure  prescribed  by  section  239  of  the  Code 
of  Civil  Procedure.  Bbbbohuitdbb  Manieta  o. 
Matkaka  Bibbb  I.  la.  B.,  6  Calo.»  786 


84. 


Jurisdiction  of 


Court  transferring  deeree, — Question  of  Jurisdic- 
tion, — ^Where  a  decree  passed  by  a  Court  governed 
by  the  Code  of  Civil  Procedure  is  sent  for  execution 
to  another  Court  in  British  territory  likewise  govern- 
ed by  the  Code,  it  is  not  open  to  the  latter  to  refuse 
to^aecute  it  on  the  ground  that  the  former  had  no 
jurisdiction.  In  case  of  doubt,  the  Court  where  exe- 
cution u  sought  may  adjourn  the  execution  procced- 
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ings  in  order  to  enable  the  party  interested  to  make 
an  application  to  the  Court  passing,  the  decree,  and 
thence,  if  necessary,  to  the  higher  Courts  of  the  same 
proTince  in  their  turn.    Chooaxax  «.  TsuBiCAif 

[LL.B^7Bom^481 


85. 


•  Procedure  in  exe- 


cution of  decree  of  High  Court  on  appeal  from 
mofuseiL — Where  the  High  Court  passes  a  decree  on 
appeal  from  a  Mofussil  Court,  the  Court  which  has 
to  execute  the  decree  of  the  High  Court  is  governed 
by  the  rules  which  govern  the  execution  of  its  own 
decrees.  Kisto  Kikkub  Ghosb  Rot  v.  Buboda- 
XAST  SiKOH  Rot    .  •    10  B.  Ii.  B.,  101 

[17  W.  B,  292:  14  Moore's  I.  A^  466 

8.  C.  in  High  Court.    KiSHXH  Kivkub  Ghobb  c. 
BuBODAKAVT  Rot  •       dW.  B^470 


86. 


Law  governing 


tranef erred  ca$e,-^Limitation, — Execution  is  a  pro- 
ceeding to  enforce  a  decree  of  a  Court,  and  comes 
under  the  head  of  purely  adjective  law.  Such  being 
the  case,  the  law  of  limitation  prevailing  at  the  time 
of  the  application  must  govern  it.  Pasupati  Latoh- 
xiA  o.  Pasupati  Mttthaicbhatlv 

[LIi.B.,lHad.»52 


87. 


Act    vin  of 


1859,  8,  284.— Question  of  limitation.— Whea  a 
decree  has  been  transmitted  by  the  Court  which  pass- 
ed it  to  another  Court  for  execution,  the  latter  Court 
has  jurisdiction  to  try  whether  or  not  execution  of 
the  decree  is  barred  by  the  law  of  limitation.  Per 
Pbacock,  C.  J. — When  there  are  different  laws  of 
limitation  in  force  in  the  two  Courts,  the  law  appli- 
cable to  the  proceedings  in  execution  of  the  decree 
should  be  the  law  of  the  Court  to  which  the  decree  is 
transmitted  for  execution.  Lbakb  v.  Daitibl 
[B.  Ii.  B.,  Sup.  VoL,  970 :  10  W.  B.,  F.  R,  10 

BuzuB  Bibbb  v.  Jaoksov  .  5  W.  B.,  Mis.,  14 
Choti  Lal  v.  Maviok  Chaitd  .  7  N.  W.,  115 
Btkuktnath  Mulliok  «.  JoTOOPAL  Chattbbjbb 

[7  W.  B.,  19 


Power 


t 


Court. — Question  oflimitation.^~The  Court  to  whicl 
a  decree  has  been  transferred  can  take  cognisance  of 
a  question  of  limitation,  but  the  question  must  be 
one  arising  from  facts  which  are  legitimately  before 
the  Court  in  the  course  of  execution,  and  not  a  mat- 
ter of  limitation  arising  antecedent  to  transfer.  Iir 
thb  mattsb  ov  thb  petition  op  SmcAT  Das 

(ldB.Ia.B.,Ap.,27 
S.  C.  SooMUT  Das  v.  Bhoobuit  Lall 

[21W.B.,292 


89. 


Power      of 
Civil  Procedure 


Court. — Question  of  limitation. 

Code,  1859,  s.  284.— The  transfer  of  a  decree  from 

one  Court  to  another  under  section  284  and  the  fol- 
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lowing  sections  of  the  CiTil  Procedure  Code,  does  not 
give  the  latter  Court  a  jurisdiction  to  entertain  and 
determine  any  question  with  regard  to  limitation  or 
otherwise  which  arose  between  the  parties  antecedent 
to  the  date  of  transfer.  Lutfullah  v.  Kibat 
Chakd  18  B.  Ii.  B^  Ap.,  ao 

[8.  C.  21W.B.,880 


90. 


Power  of  Court 


which  passed  decree. — Release  of  judgment-debtor. — 
A  Judge  has  no  jurisdiction  to  entertain  a  petition 
from,  and  order  the  release  of,  a  judgment-debtor 
imprisoned  in  execution  of  a  decree,  while  the  execu- 
tion proceedings  are  before  the  Subordinate  Judge. 
MosHoosuDirv  Ghobb  v,  Roicahath  Qhosb 

[12  W.  B.,  65 

9L 


■  Seasons  for  trant- 
/JT.— Every  Court  is  bound  to  execute  its  own  decree, 
if  it  can,  by  process  (when  necessary)  issued  against 
the  property  or  person  of  the  judgment-debtor :  it 
is  only  when  the  decree  cannot  be  executed  within 
the  jurisdiction  of  the  Court  whose  decree  it  is,  that 
it  ma^  be  sent  to  another  Court  for  execution.  There 
is  no  intermediate  procedure  between  these  two  exe- 
cutions. Mahabajah  op  Bubdwav  v.  Sbbe  Na- 
BAIK  MiTTBB  .  .     9  W.  B.,  848 


9a 


Civil  Procedure 


Code,  1869,  s.  384.— Act  VIII  of  1859,  section  284^ 
does  not  restrict  the  granting  of  a  certificate  trans- 
ferring a  decree  for  execution  to  another  Court  to 
cases  where  such  decree  cannot  he  executed  within 
the  jurisdiction  of  the  Court  whose  duty  it  is  to  exe- 
cute the  same.  A  certificate  may  be  granted  upon 
its  appearing  to  the  latter  Court  that  the  decree  could 
not  have  been  completely  executed  by  the  sale  of 
the  property  in  its  own  district ;  but  that  it  could  be 
so  executed  by  the  sale  of  the  property  in  the  other 
district.  Kalbb  Dabs  Ghobb  v.  Lall  Mohun 
Qhosb 19'W.  B.,807 


98. 


Transfer  of  suit 


from  subordinate  Courts. — Civil  Procedure  Code, 
1859,  s.  5.— Section  6  of  Act  VIII  of  1859,  authoris- 
ing "a  District  Court  to  withdraw  any  suit  instituted 
in  any  Court  subordinate  to  such  District  Court  and 
to  try  such  suit  itself,  or  to  refer  it  for  trial,"  &c., 
does  not  justify  an  order  by  the  District  Court  for 
the  calling  up  of  execution  cases  from  the  files  of  the 
subordinate  Court,  and  for  the  appointment  of  a 
manager.  Luohmbbput  Dokub  v.  JuauTiNDEB 
BuKWABT  Lall      .    Marsh.*  196 :  1  Hay»  469 


94. 


Becall  of  order 


of  transfer. — Where  a  Judge  had  made  an  ex  parte 
order  for  transfer  of  a  case  in  execution,  it  was  held 
he  had  power  to  recall  it  Shbo  Pbobunno  Sing  v. 
BVLDHABBB  Lall  .    18  W.  B.,  282 

■Act  XVI  of  1868, 


96. 

s.  19.— Civil  Procedure  Code,  1859,  s,  562.— Bengal 
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Oita  CcmrU  Aet,  TJ  of  1871,99.26  if  SFJ.—Km^ 
triet  Judge  is  not  competent  to  transfer  a  case  of  exe- 
cution of  a  decree  which  has  been  passed  by  his  own 
Court  to  the  file  of  the  Subordinate  Judge  for  dispoeaL 
Such  a  case  is  not  one  of  the  "  ciyil  proceedings  "  re- 
ferred to  in  section  19,  Act  XVI  of  1868,  read  with 
section  862,  Civil  Procedure  Code,  and  interpreted 
by  sections  26  and  27,  Act  YI  of  1871.  Chowdby 
Hajodoollah  «.  MuTiBOoimsA  Bibbs 

[15W.il,  674 


96. 


Act    XVI 


1868, 9. 19, ^L  ZiUah  Judge  has  no  power  to  transfer 
moceedings  in  execution  of  a  decree  to  a  subordinate 
Court,  unless  duly  authorised  under  section  19  of  Act 
XYI  of  1868.  Mahombd  Evmboodbbn  v.  Ujoo- 
B00VI8SA     .        .    lN.W^113:EcL187d»18e 


97. 


—————— Tramfer  qf  0099 

mmdmr  AH  IX  qfl861.^A€i  XVI  of  1868, 9. 19.^ 
The  Judge  had  power,  under  Act  Xv I  of  1868,  sec- 
tion 19,  to  transfer  to  the  Subordinate  Judge  a  case 
under  Act  IX  of  1861,  an  appUcation  under  tiie  latter 
Act  not  being  a  suit.  Sokamovbb  Dobsbb  «.  Jot 
DoosaADoBSBB     •  17W.  B.,661 


9a 


Tranrfer  to  Ool- 


UeUtr,— Power  of  Collector, — Withdrawal  bv  trane^ 
fering  Conrt  of  tranef erred  decree. — Civil  Proce- 
dure Code,  1877,  99.  820, 521.— A  Collector,  to  whom 
a  decree  for  sale  of  mortgaged  property  has  been 
transferred  for  execution  uider  aection  820  of  the 
Civil  Frocedaxre  Code,  is  limited  to  one  of  the  three 
courses  specified  in  section  321,  and  may  not  depart 
from  thsm ;  much  less  mav  he  do  what  the  Court  it- 
self oould  not  do  in  such  a  case— allow  payment 
of  the  debt  to  be  made  by  instalments.  A  Collector, 
to  whom  a  decree  has  been  so  transferred  for  execu- 
tion, acte  ministerially,  and  when  he  delegates  his 
functions  to  an  Awirtant  or  a  mamhUidar,  incurs 
a  risk  of  having  to  answer  in  damages  to  the  person 
who  is  by  any  error  or  mistake  deprived  of  the  firuits 
of  his  judgment ;  and  this  risk  attaches  independent- 
ly of  malice  or  negligence.  The  Court  that  has 
made  a  decree  or  judicial  order,  which  has  been 
transmitted  to  the  Collector  for  execution,  is  not 
deprived  of  the  judicial  powers  with  respect  to  it 
which  may  still  at  any  particular  time  be  competent 
to  such  Court,  and  which  it  would  have  had  had  the 
order  been  placed  in  the  hands  of  ite  own  ordinary 
officer,  the  nazir.  In  the  exercise  of  such  powers  the 
Court  has  authority  to  recall  ite  own  record  transmit- 
ted to  the  Collector.  Mjlhadaji  Eabakdikab  v. 
HiBi  D.  Chxkvb  L  Ij.  &,  7  Bom.,  882 


99. 


S»eeuHo»    of 


deereeefor  r9%t.'^Aet  X  of  1869,  ##.  28,  77,  and 
IGO.-^Ciml  ProeedMr9  Code  (Act  VUI  of  1869), 
09.  284,  294.-^Aet  X  of  1877),  sr.  223,  228.— 
Decrees  for  rent  made  by  the  Collector  under  section 
28  of  Act  X  of  1859  can  be  executed  by  a  Civil  Court 

II 
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Transfer  of  daeree  for  ezeontion— coa^ 


to  which  they  may  be  transferred  under  the  sections 
of  the  Code  of  Civil  Procedure  relating  to  "  the  exe- 
cution of  a  decree  out  of  the  jurisdiction  of  the  Court 
by  which  it  was  passed."       NiLKOKl  SlHGH  Dio  «. 

TARkSAXB.  MTTKBBJBB 

[L  li.  B^  9  Gale., S95:  la  C.  L.  B^  8eL 
Ii.B.,9I.A.,174 

.  TS'tmefer  to  Col- 


100. 

lector,— Irreffulariiiee  in  execution  eale. — Power  of  a 
Civil  Court  to  interfere.—Vnkeaa^  a  decree  is  sent  to  a 
Collector  for  execution,  the  Cml  Court  ought  not  to 
control  his  proceedings,  unlesB  it  is  set  in  motion  by  one 
of  the  parties  to  the  execution  proceedings.  Qumre, — 
Whether  a  Civil  Court  can,  of  ite  own  motion,  contrcd 
the  proceedings  of  the  Collector  to  whom  a  decree  has 
been  sent  for  execution.  HABeovAB  v.  Hiba  Habi- 
BHAZ  ....       L  Ii.  B.,  8  BonL,  801 

■  "  OivU  Proeedutre 


lOL 

Code,  9,  S20.—Trantfer  to  Collector,— Jwriedietion. 
— Smlee  made  hjf  Local  Oovermment.—K  decree 
passed  by  a  Suborainate  Judge  upon  a  bond,  in  which 
certain  immoveable  property  was  mortgaged,  was,  in 
accordance  witii  the  rules  xnade  by  the  Jjocal  Govern- 
ment under  section  820  of  the  Civil  Procedure 
Code,  transferred  to  the  Collector  for  execution.  A 
sale  in  execution  took  place,  and  the  Collector  gave 
the  purchaser  a  certificate  of  the  sale.  Upon  this 
certificate  the  purchaser  applied  to  the  Subordinate 
Judge  to  g^ve  him  possession  of  a  larger  amount 
of  property  than  that  specified  in  the  certificate,  and, 
upon  tiie  refusal  of  the  Court  to  do  so,  applied  to  the 
Collector  to  amend  the  certificate.  The  amendment 
having  been  made  as  desired,  the  purchaser  again  ap- 
plied to  the  Subordinate  Judge  for  possession  of  the 
amount  churned  by  him,  and  the  Subordinate  Judge 
again  rejected  the  application,  holding  that  onlv  the 
lesser  amount  had  been  sold  in  execution  of  the 
decree.  Reld  tiiat,  with  reference  to  the  second 
paragraph  of  Rule  19  of  the  Rules  framed  by  the 
Local  Government  under  section  820  of  the  CSvil 
Procedure  Code,  regarding  the  transminion,  execu- 
tion, and  retransmission  of  decrees,  and  published  in 
the  Norik-Weetem  Provincee  and  Oudh  Gaeette  of 
the  4th  September  1880,  the  matter  of  delivery  to 
the  purchaser  was  within  the  jurisdiction  of  the 
Subordinate  Judge,  notwithstanding  the  terms  of 
section  820,  and  notwithstanding  the  ruling  of  the 
Full  Bench  in  Madko  Pr<uad  v.  Ean9a  Kuar,  I,  L. 
IL,  6  AlU,  314,    SuvDAB  Dab  v.  Mahsa  Ram 

[L  I..  B^  7  AIL,  407 


loa. 


Jwri9dietion  of 


Court  executing  a  decree, — Juriediotion  (u  between 
Dietriet  Judge  and  Subordinate  Judge  of  a  Court 
wuthing  a  decree  to  execute  it  notwithetanding  cer- 
tain  epeeial  matter9,^The  sale  of  mortgaged  pro- 
perty was  decreed  by  a  Subordinate  Judge.  Before 
the  sale  another  suit,  instituted  in  the  same  Court 
for  the  purpose  o£  having  other  property  substitoted 
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EZBCXmOU'  OF  THECREB-^eaniinmed. 

7.  TRANSFER  OF  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OF  rrS  jurisdiction— «m«iMMd. 

Transfer  of  decree  Ibr  exeoation*-<co«^ 

nued. 

in  lien  of  part  of  that  mortgaged,  was  transferred 
to  the  Court  of  the  District  Judge,  who  decreed, 
upon  consent,  that  the  substituted  property  should 
be  sold,  and  that,  for  the  purpose  of  tins  rale,  this  suit 
should  be  taken  as  supplemental  to  the  former  one. 
On  the  petition  of  the  mortgagee  for  execution  of 
the  decrees,  in  both  suits,  in  the  District  Court,  it 
was  objected  that  execution  could  not  proceed  therein, 
on  the  g^nnd  that  the  decree  for  sale  was  that  of  the 
Subordinate  Court.  Seld  that  the  decree  (which 
affected  the  whole  property  mortgaged)  was  that  of 
tibe  District  Court,  which  accorduigly  had  jurisdic- 
tion to  execute  it.  To  have  enabled  the  Subordinate 
Court  so  to  do,  an  order  by  the  District  Court  would 
have  been  necessary.  Matter  which  had  no  bearing 
on  the  question  raised  on  this  appeal  having  been 
introduced  into  the  record,  it  was  ordered  that  all 
such  costs  as  might  have  been  so  occasioned  should 
be  disallowed  by  the  Registrar,  on  the  taxation  of 
costs.     BlBHlUMmi    SlKGH    €.    Lavd    MOBTaAOS 

Baxjl  of  Ivdu 

(X  li.  B,  U  Calo«  M4 : 1«.  R,  12 1.  A«,  7 


108. 


Tower  oftraiU' 


fer.—- Civil  Procedure  Code,  1859,  e.  362.— A  Zil- 
lah  Judge  must  execute  his  own  decrees,  and  had  no 
power  to  direct  the  Principal  Sudder  Ameen  to  take 
up  and  dispose  of  an  application  for  execution.  Ra- 
nMB  Rax  Dabs  v.  Mahoxbd  Hossbik 

[ew.iuMUktSi 

This  ruling  refers  entirely  to  execution  under  Act 
VIII  of  1869,  but  not  to  proceedings  before  that 
year,  when  Judges  were  competent  to  refer  cases  of 
execution  to  the  Principal  Sudder  Ameen.  Nil 
KoxvL  Ghobb  v.  Nobiv  Chubsbb  BoflB 

[9W.B^4e8 

104. __- Oiifil  Proeedmre 


Code,1859,e.6.'-AetXZniof  186t,9.  58.— A  Dis- 
trict Court  is  competent,  under  section  6  of  Act  VIII 
of  1869,  and  section  88  of  Act  XXIII  of  1861,  to 
transfer  to  its  own  file  proceedings  in  execution  of 
decree  pending  in  a  Court  subordinate  to  it.  Qaya 
Pabshad  «.  Bhvf  SnrGH    «  I.  Ii.  B.»  1  AIL,  180 


106.  — Power  of  the 

District  Court  to  withdraw  appUcationa  for  execu' 
Hon. — Mqfiueil  Courts  of  Small  Causes.^JurisdiO' 
iion.— Civil  Procedure  Code  (Act  X  of  1877),  ss. 
25  and  647,  seh.  iZ— Sections  26  and  647  of  the 
Civil  Procedure  Code,  Act  X  of  1877,  are  both  appli- 
cable to  Courts  of  Small  Causes  in  the  Mofussil,  and 
the  former  section  is  extended  by  the  latter  to  execu- 
tion proceedings  in  such  Courts.  Under  section  26 
of  the  Civil  Procedure  Code,  Act  X  of  1877,  the  Dis- 
trict Judge  has  power  to  withdraw  an  application  for 
execution  of  a  decree  from  a  Subordinate  Court  (such 
as  a  Mofussil  Court  of  Small  Causes)  and  to  dispose 
of  it  himadf,  or  to  transfer  it  to  another  Subordi* 


EXBOXmON  OV  DECBEB-tfoii^'iNiAf. 

7.  TRANSFER  OF  DECREE  FOR  EXECUTION. 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OF  ITS  JURISDICTION— iNm/tMUNL 
Tnoiafer  of  deeree  Ibr  exeeation— coaM- 


nate  Court  competent  to  deal  with  it    Balaji  Rab- 

0HODDA8  «.  MOHABLAL  DaUUXBAX 

[I.XwB.,5BanL,680 

'  Civtl  Proeedetre 


loa 

Code,  1882,  #.  229  (<2.)— Under  section  228  (d)  of  the 
Civil  Procedure  Code  in  the  ease  of  a  Subordinate 
Judge  exercising  Small  Cause  Court  powers,  the 
Court  which  has  passed  a  decree  in  its  Small  Oause 
Court  jurisdiction  may,  for  any  good  reason  to  be 
recorded  in  writing,  transfer  its  decree  to  the  other 
branch  of  the  same  Court,  as  it  might  to  a  different 
Court,  for  execution,  without  requiring  a  oertificate 
under  ^section  20  of  Act  XI  of  1866.  For  this  pur^ 
pose  the  two  branches  or  sides  of  the  Subordinate 
Judge's  Court  may  be  regarded  as  different  Courts. 
BHAaTAB  Dataui  «.  Balv 

|XIa.B,8BanL,S80 


107. Civil  Procedure 

Code,  1882,  s.  223.— Madras  CivU  Courts  Act  HI 
of  1973. — Jurisdie^nof  Mumifs  Court.— Exeeu^ 
Hon  of  deeree  of  superior  Court. — ^Although  by  the 
Hadras  Civil  Courts  Act,  1871,  the  ordimtfy  juris- 
diction of  Munsif  s  is  limited  in  suits  and  apphcations 
of  a  civil  nature  to  those  in  which  the  subject-matter 
does  not  exceed  in  value  fi2,600,  sectionJ223  of  the 
Code  of  Civil  Procedure  gives  juriediction  to  aMun- 
siTs  Court  to  execute  a  decree  in  a  suit  beyond  its 
jurisdiction  which  has  been  transferred  to  it  for 
execution  by  a  District  Court.  Nabasayta  v.  Ybb- 
SATAKBiBiorATTA  I.  Ii.  B.»  7  MacU  387 

108. Deereeof  Small 


Cause  Court.— Doeumemts  to  he  transmitted  with  do-, 
eree.— Civil  Procedure  Code,  1859,  ss.  286,  287.— 
Process  of  execution  against  the  person  or  personal 
property  of  a  judgment-debtor  may  be  issued  on  the 
decree  of  a  Court  of  Small  Causes  by  a  Court  in  another 
district.  Before  issuing  such  process  of  execution, 
the  Court  receiving  the  decree  is  bound  to  see  that 
the  provisions  in  sections  286  and  287  of  the  Civil 
Procedure  Code  have  been  strictiy  complied  with. 
The  documents  required  to  be  transmitted  for  tiie 
purpose  of  obtaining  execution  are  a  copy  of  the  de- 
cree and  a  certificate  of  any  sum  remaining  due  under 
it>  together  with  a  copy  of  any  order  for  execution 
that  may  have  been  passed.  Vbbbata  Subia  v. 
SnrABAMABPA       ....    4  Mad.,  881 


109. 


fieer    with 


jurisdiction  hoth  of  Munstf  and  Small  Camse 
Court.— A.  oertificate  of  non-satisfaction,  under  Act 
XI  of  1866,  section  20,  having  been  obteined  from 
the  Court  of  Small  Causes  at  Arrah,  the  decree  was 
transferred  to  the  Munsif  s  Court  there,  when  the 
judgment-creditor  objected  that  execution  was  barred 
by  limitation.  Held  that  thoush  the  Munsif  was  not 
competent  to  adjudicate  upon  uie  question  of  limita- 
tion as  a  Munsiif,  yet,  as  a  successor  in  power  of  the 
abolished  Court  of  Small  Causes  at  Arrah  (whose 
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EXBOUTION  OF  DlE^OBEE—eontinued. 

7.  TRANSFER  OF  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OF  ITS  JURISDICTION— con^miksd. 

Transfer  of  decree  for  ezecutilon— ^onM- 


juriBdiction  was  tnuuferred  to  the  Munsif  b  Court), 
he  had  jurifldiction  to  decide  the.objection.  Sooxitt 
Doss  V.  Bhoobvh  Lau^     .       *.    24  W.  B.,  151 


110. 


•  Decree  of  Small 


Cause  Court.— Oifril  Procedure  Code,  1859,  e,  267.— 
Act  IX  of  1850,  9,  7S.— Although  the  Court  of  Small 
CauBes  at  Bombay  has  power  to  enforce  its  decree 
agunst  moveable  property  only,  yet  if  that  decree  be 
transmitted  to  a  Court  to  which  the  Code  of  Civil 
Procedure  applies,  the  latter  can,  under  section  287 
of  that  Code,  enforce  it  against  immoveable  property 
also.  Q«cBr0,~Whether  a  Court  executing  the  de- 
cree of  a  Small  Cause  Court  under  section  78  of  Act 
IX  of  1850  could  enforce  it  against  immoveable  pro- 
perty.   Ih  SB  Jaqjiyak  Nababhai 

[LIi.B.,lBom^82 


lU. 


-  Decree  of  Small 


Cause  Court.— Act  XI  of  1865,  e.  50.— Under  section 
20  of  Act  XI  of  1865,  a  Court  of  Small  Causes  may 
transfer  a  decree  for  execution  to  another  Court  not 
only  when  there  has  been  a  sale  of  such  moveables  of 
the  debtor  as  the  judgment-creditor  has  been  able  to 
discover,  and  the  proceeds  of  such  sale  have  not  been 
sufficient  to  satisfy  the  decree,  but  abo  when  no  sale 
has  taken  place  at  all  and  the  decree  remains  unsatis- 
fied by  reason  of  there  being  no  moveable  property  of 
the  judgment-debtor  which  can  be  found  vdthin  the 
jurisdiction  capable  of  being  sold.  Iir  thb  kattbb 
OF  Chanbsa  Kavto  Biswas     .    8  C.  Ii.  B«  668 


IISL 


Jurisdiction  of 


Small  Cause  Court.— Act  XI  of  1866,  s.  20.— El- 
cept  in  the  manner  allowed  by  section  20,  Act  XI  of 
1865,  the  Judge  of  a  Small  Cause  Court  could  not 
send  a  decree  of  his  own  Court  for  execution  by 
another  Court,  nor  could  he  issue  an  order  under  sec- 
tion 268,  Act  X  of  1877,  out  of  his  own  jurisdiction. 
Hossinr  Axt  «.  Ashotosh  Gangoolt 

[SO.  LuR^SO 
Parbatx  Chaeah  «.  Pakoeananb 

[I.  L.  B^  6  All,  248 


118. 


. Change  of  ju- 
risdiction in  districts. — Held  that  after  tiie  orders 
of  Government  of  1867,  divi<Ung  the  whole  of  the 
jurisdiction  of  the  Principal  Sudder  Ameen  of  Baj- 
shahye  into  two  portions,  the  Small  Cause  Court 
Judge  of  Pubna  alone  had  jurisdiction  to  perform  in 
the  district  of  Pubna  the  duties  which,  but  for  those 
orders,  would  have  been  performed  by  the  Principal 
Sudder  Ameen  of  Rajshahye.  Shamasookdubbb 
Dbbu  «.  BiKODB  Lall  Pakbashbb 

C14  W.  B, 


114. 


Pofcer  of  Court 


executing  decree, — Procedure. — Decree  of  Smalt 
Cause  Court  sent  far  execution,  to  Court  of  Subor- 
dinate Judge.-^Mofussil  Small  Cause  Court  Act, 
XI  of  1865,  s.  20,  Certificate  under. ^  Civil  Proce- 


BXECTTFION  OF  TyEOBlSSSL^eontinsLcd. 

7.  TRANSFER  OP  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OF  ITS  JURISDICTION— oo»<tiMW(i. 

TranBfer  of  decree  for  ezeoation— coiift- 
nned, 

dure  Code  {Act  XIV  of  1882),  s.  239. Stay  of  exe- 
cution.— The  plaintiiif  having  obtained  a  decree 
against  the  defendant  in  the  Court  of  Small  Causes 
at  Poona>  applied,  under  section  20  of  Act  XI  of 
1865,  to  the  Court  of  the  Subordinate  Judge  at  the 
same  place  for  execution  against  the  immoveable  pro- 
peri^  of  the  defendant.  Notice  having  been  issued 
to  the  defendant  under  section  248  of  the  Civil 
Ph>cedure  Code  (Act  XIT  of  1882}  calling  upon  him 
to  show  cause  why  execution  should  not  issue  against 
him,  he  appeared  and  appUed  to  be  allowed  to  pay 
the  judgment-debt  by  instalments,  alleging  that  he 
was  an  agriculturist,  and  pleading  his  inability  to 
pay  in  a  lump  sum.  The  plaintiif  denied  that 
the  defendant  was  an  agriculturist  The  Subor- 
dinate Judge  raised  an  issue  as  to  whether  the 
defendant  was  an  agriculturist,  and  having,  after 
enquiry,  found  the  issue  in  the  affirmative,  was  of 
opinion  that  the  decree  should  be  considered  a  nullity 
and  should  not  be  executed,  inasmuch  as  the  de- 
fendant being  an  agriculturist,  the  Court  of  Small 
Causes  had  no  jurisdiction  to  pass  it.  On  reference 
to  the  High  Co\itt,—JSeld  that  the  Subordinate 
Judge  was  not  competent  to  question  the  validity  of 
the  Small  Cause  Court  decree,  his  duty  being  con- 
fined to  enforcing  it,  on  the  "prosentation  of  a  copy 
of  it  and  certificate,"  as  provided  by  section  20  of 
Act  XI  of  1865.  Nor  could  he  take  any  notice  of 
the  status  of  the  defendant  as  an  agriculturist.  The 
only  course  open  to  the  defendant  was  to  apply  to  the 
Snudl  Cause  Court  for  a  review  of  its  judgment,  for 
which  purpose  the  Subordinate  Judge  might  stay  the 
execution  of  the  decree  as  provided  by  section  289  of 
the  Civil  Procoduro  Code  (Act  XIV  of  1882).  Kab- 
TirBSHBT  Jaybbshbt  V.  Rama  Kanhoji 

[L  Ii.  B^  10  Bom^  66 

116. 


'  Court  abolished 

after  passing  decree. — ^The  Court  of  the  Principal 
Sudder  Ameen  at  K.  having  been  abolished  after  a 
decree  was  passed  by  it,  and  the  case  having  been 
transferred  to  the  Court  of  the  Judge  of  the  Zillah 
by  which  execution  was  regularly  issued, — Seld  that 
the  Judge's  Court  had  jurisdiction  to  entertain  a 
subsequent  application  for  execution  though  made 
after  the  re-establishment  of  a  Principal  Sudder 
Ameen's  Court  at  X.  Biboja  Mokbb  Babhoitba 
«,  WOOICA  MOTBB  Babmobba       .  7  W.  B^  124 


116. 


District   of 


II 


North  Canetra. — Decree  passed  hy  Principal  Sudder 
Ameen. — A  decree  passed  by  a  Principal  Sudder  Ameen 
of.  the  district  of  North  (>mara  before  that  district 
was  transferred  to  the  Bombay  Presidency,  should  be 
executed  by  the  first  class  SubordUnate  Judge  who  hatf 
succeeded  to  the  Court  and  functions  of  such  Principal 
Sudder  Ameen,  and  cannot  by  him  be  deleg^&tod 
for  execuidon  by  a  second  class  Subordinate  Judge, 
though  the  amount  of  such  decree  be  less  than  B5,000. 
The  provision  in  the  Bombay  Courts  Act  ^IV 
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EXECUTION  OF  DECREE— eon<tii»0<i. 

7.  TRANSFER  OF  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OP  ITS  JURISDlCTION-«m<tiiiwii. 

Traosfer  of  deoree  for  ezeoution— 0o«<t- 


of  1869)  that  in  Buite  under  B5,000,  the  second  clan 
Sabordinate  Judges  only  shall  have  jurisdiction,  does 
not  affect  the  execution  of  decrees  passed  hef ore  that 
Act  came  into  force.    Pibjada  Nasasudiv  o.  Ybv- 

KAT  P&ABHV 9  BODL*  118 


117. 


OivilJProeedmre 


Cod0,  1869,  f.  286.''CerUfleaie  of  right  to 
Horn, — ^A  certificate  under  section  286  was  given  to 
a  decree-holder  hy  a  District  Court  for  possession  and 
mesne  profits,  under  which  he  got  possession,  after 
which  the  case  was  struck  off  on  account  of  his  delay. 
He  appealed  to  the  Privy  Council  and  was  success- 
ful, and  applied  within  three  years  of  the  Privv 
Council  decree  to  complete  the  execution.  Sela, 
though  11  years  had  elapsed  since  the  case  was 
strudt  off,  he  was  entitled  to  have  the  mesne  profits 
ascertfuned  without  any  fresh  certificate.  BuBOSiA 
Ahun  Basbb  Eobb  v.  Joobsaj  Singh 

[28W.a,226 


iia 


Ohil  Proeodurg 


Code,  1869,  #.  284,-- Court  of  Agent  for  Sirdars.- 
Decree  agaimt  Sirdat'e  eon, — Under  the  authority  of 
section  284  et  seq,,  the  Court  of  the  Agent  for  Sirdars 
not  having  jurisdiction  over  a  Sirdar's  son  who  is  not 
himself  a  Sirdar,  cannot  transfer  a  decree  passed 
against  the  Sirdar  to  a  Civil  Court  for  execution 
agunst  the  son.  To  obtain  enforcement  in  such  a  case 
against  his  heir  of  a  decree  agunst  the  Sirdar,  the 
decree-holder  may  file  a  suit  in  the  ordinary  Civil 
Court  on  his  decree.  Khusaxdas  v.  Saehabaic 
Raicchaitdba  Dikshit  .  .12  Bom,  212 


119. 


Aeeigwment    of 


decree  after  transfer,  and  irregular  pwffnente  made 
under  it  to  purehaeer. — Where  a  decree-holder,  who 
had  obtained  a  decree  in  the  Civil  Court  of  Loo- 
^bii^na,  which  had  been  transmitted  to  Saharunpore 
for  execution,  assigned  his  decree  before  the  Saharun- 
pore Court  to  a  third  party,  without  the  knowledge 
or  consent  of  the  Loodhiana  Court,  and  moneys  were 
paid  to  the  purchaser  by  the  judgment-debtor  on 
such  assignment,  and  the  assignment  was  subse- 
quently, on  objection  being  taken,  sanctioned  by  the 
Civil  Court  of  Loodhiana, — Seld,  on  a  suit  for  the 
refund  of  such  moneys,  that  although  they  were  paid 
under  an  irregular  sanction  of  the  Saharunpore  Court, 
yet,  that  as  at  the  time  of  payment  the  purchaser 
was  undoubtedly  entitled  to  receive  them,  and  the 
irregularity  of  the  procedure  of  the  Saharunpore 
Court  had  since  been  cured,  and  the  purchaser  was 
now  in  a  position  to  execute  the  decree,  that  it  would 
be  clearly  inequitable  to  order  the  refund  of  the 
mon^  on  the  score  of  irregularities.  Mohttn  LA£L 
V,  Baboo  Mull  .  6  li^.  W.^  68 


120. 


Concurrent 


orders  for  execution  in  different  districts,— Power  of 
Court, — A  Court  has  power  to  send  its  decree  for 
concurrent  execution  into  several  places,  although  in 


EXSCXTTIOH  OF  DIEOBiEE-eontinned, 

7.  TRANSFER  OF  DECREK  FOR  EXECUTION, 
AND  POWER  OP  COURT  AS  TO  EXECUTION 
OUT  OF  ITS  JURISDICTION-~0O»»«if0(i. 

Transfer  of  deoree  fbr  ezeoatioii--cofli^ 


its  discretion  it  may  refuse  to  exercise  such  power. 

SABODA    PBASAD    MUXJilOK  0«  LUOHMIPirT  SlVGH 
DOOOUB 

[10  B.  L.  B^  214:17  W.  a,  289:  14 
Moored  I.  A.*  529 

Sweeution 


12L 

simultaneously  in  two  or  more  districts, — ^A  decree 
may  be  executed  simultaneously  in  two  or  more 
districts.  Saroda  Prasad  Mulliek  v.  Luchmiput 
Singh  Doogur,  10  B.  L,  It,,  214,  followed.    Kbuto 

KiSHOBB  DiTTT  «.  ROOPLALL  DA88 

[I.  Ii.  B.,  8  Gala,  687 :  10  C.  L.  B..  eoe 

•  SimuUasieous 


122. 

attachments  under  same  deerec-^Two  executions  of 
the  same  decree,  so  far  as  attachment  of  different 
properties  of  the  judgment-debtor  is  concerned,  may 
proceed  simultaneously,  though  ordinarily  the  sales  in 
execution  should  not  take  place  simultaneously. 
Ahmbd  Chowdhbt  «.  EJOATOON  .  7  O.  L.  B.,  687 


128. 

exeeuHon  of  decree  hy  rival  deeree-holdors, — ^The 
rights  of  rival  decree-holders  taking  out  execution 
against  the  same  judgment-debtor  considered.  Lalu 
MvLTi  Tsaxab  o.  Kabeibai 

[I.Ii.&»10Boiii.,400 

124. Power  of  Ooart  as  to  exe- 
cution out  of  itB  jnriadiotlon.— JKiVM»#to»  of 
decree  of  Bevenue  Court  hg  CiM  Court, — ^Whero 
execution  was  sought  of  a  decree  which  was  passed  in 
I860,  and  which  could  not  be  executed  by  the 
revenue  authorities  in  consequence  of  the  transfer  of 
its  jurisdiction  in  such  matters  to  the  (Svil  Courts, — 
Eeld  that  the  Civil  Courts  had  jurisdiction  to  enter- 
tain the  application.  Lvohkbb  Kabt  Ohobb  «. 
Bamuv  Dabs  Mookbbjbb    .        .  17W.B.y472 


Pwrehase 


126. 

decree  oibtained  hg  judgment-debtor, — Act  VIII  of 
1869,  s,  288,— A.  obtained  a  decree  in  the  Nuddea 
Court  against  B,,  who  had  obtained  a  decree  against 
C,  in  the  Beerbhoom  Court.  The  latter  was  attached 
bj  the  Nuddea  Court,  and  sold  to  ^.  in  execution  of 
his  decree.  A.  then  petitioned  the  Beerbhoom  Court 
for  execution  against  C,  Held  that  the  Nuddea 
Court  had  jurisdiction  to  attach  and  sell  B.'s  decree 
against  C,  and  A.  had  a  right  to  apply  to  the 
Beerbhoom  Court  for  execution  thereof.  RAimAywn 
Chbtlaitoi  «.  Banwaju  OoBnm  Bahadub 

[2  B.  Ii.  B^  A.  C  66 :  10  W.  B«,  867 


126. 


— — —  Ground   of 
A  decree  of  the  Court  of 


transfer  for  execution.- 

the  Subordinate  Judge  of  Moorshedabad  was  sent 
to  the  Court  of  the  Subordinate  Judge  of  Rajshahye 
for  execution,  and  oertun  property  was  attached 
in  that  district  A  claimant  of  the  attached  property 
then  obtuned  from  the  former  Court  an  order  on  the 
second  Court  to  send  the  record  back  again  to  Moor. 
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BXfiOtTFIOir  OF  DBCBKB— «oii<tiM»0d. 

7.  TRANSFER  OF  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OF  ITS  JURISDICTION--cojiefiMi«*. 

Power  of  Court  as  to  ezeoatton  oat  of 
its  jnrisdiotLon— -eoft^MMMd. 

diedabady  for  tlie  purpose  of  exeeatiiig  the  dflciw 
tbme,  on  the  groond  that  the  jndgment-dehtor  had 
property  in  that  district;  and  also  on  the  allegation, 
nnsapported  by  oath,  that  the  property  sought  to  be 
attached  in  Rajshahye  was  his.  Held  that  the  Sub- 
ordinate Judge  of  Moorshedabad  had  acted  with- 
out jurisdiction,  and  the  record  must  be  sent  bade  to 
the  Court  of  the  Subordinate  Judge  of  Rajshahye  for 
execu^on.  SM,  a]s(H  that  the  claimant  had  no 
looug  standi  in  tiie  Moorshedabad  Court  to  make 
such  application.  Inbba  Chakb  Dugab  «.  Gopal 
Chavdba  Shbtia 

[8  a  I..  B^  A.  G«  ISl :  U.W.  R,  667 


IS7. 


Sale  of  wtaie 


partUf  wiikin  and  partly  without  ike  Jurisdiction, — 
ami  Procedure  Code,  m.  jM9,  384,  286,  and  086.— 
Certificate  of  noU'ezeeution.-^A  money-decree  was 
made  by  the  Judge  of  the  24-Pergunnahs  against 
a  mortgagor  who  was  possessed  of  property  in  the 
84-Perguniiahs,  and  also  of  an  estate  called  Kismut 
Kosdaha,  18  mauzas  of  which  lay  in  ZiUa  24-Per- 
gunnah^  and  42  mauzas  in  ZiLa  Nuddea.  The 
whole  estate  was  entered  nn  the  taujik  of,  and 
the  Government  revenue  was  payable  in,  the  Col- 
lectorate  of  Nuddea.  The  Judge  of  the  24-Pergun- 
nahs,  without  selling  the  prop^fcy  of  the  judgment- 
debtor  which  was  within  kis  jurisdiction,  transmitted 
a  ceortificate  under  section  286  of  the  Civil  Procedure 
Code  to  the  Judge  of  Nuddeay  stating  that  no  portion 
of  the  amount  of  the  decree  had  been  realised  by  the 
Court  (rf  the  24- Peigunnahs.  Thereupon  Kismut  Kos- 
daha  was  attached  and  sold  by  order  of  the  Nuddea 
Court  In  a  suit  brought  against  the  purchaser  for 
possessioa  of  the  18  mauzas  lying  in  the  24-Pergun- 
nahs  by  a  person  who  claimed  to  have  bought  the 
right,  title,  and  interest  of  the  judgment-debtor  in 
tluMe  maTiHUf;  but  who,  in  fact,  was  not  the  real  pur- 
chaser,—A<(2  that,  although  the  Court  of  the  24- 
Pecgunnahs  strictly  ought  not  to  have  granted  the  cer- 
tificate until  the  property  in  the  24-Pergunnahs  had 
been  sold*  the  error  in  so  doing  did  not  imike  the  cer- 
tificate void,  or  avoid  the  proceeding  in  the  Nuddea 
Court,  Kismut  Kosdaha  being  substantially  in  the 
Nuddea  District.  Ka£LY  Pbosovo  Bobr  «.  Divo- 
JIATH  IfnzuoK.  U  B.  Ii.  B«  66:  18  W.  B^  484 

1S8.  ——————  Deereeonmort- 

gage^-^SaU  in  execution  qf  decree, — Property  in 
d^ereni  dietriete,^Ciml  Procedure  Code  (Act  X 
of  1877),  e,  19, — ^A  suit  was  instituted  on  a  mortgage 
df  a  single  revenue-paying  estate  in  the  Court  of  the 
Subordmate  Judge  of  the  district  of  Backergunge, 
under  the  provisioas  of  section  19,  Act  X  of  1877, 
and  a  decree  was  obtained  for  the  sale  of  the  mort- 
gaged property.  On  an  application  for  execution  of 
the  dearee  to  uie  Court  which  passed  it, — Held  that 
the  Court  was  competent  to  order  a  sale  of  the  whole 
of  tlM  mortgaged  property,  though  only  a  portion  of 
it  was  rituated  in  the  district  of  Backergunge.  Kallg 


EXECUTION  OF  DBOREE— continued. 

7.  TRANSFER  OP  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECUTION 
OUT  OP  ITS  JURISDICTION— coii«ii««l. 

Power  of  Ooupt  as  to  ezeoution  out  of 
its  iuiiadlMon^conUnued. 

Proeunno  Bote  v.  JDinonath  Mullick,  11  B,  L.  B., 
66,  followed.  Shubboop  Chvndbb  Gooho  v.  Ahbbb- 
BUHKI8SA  Khatook  .        .  L  L.  B^  8  Galo.»  708 


1S9. 


Power  ofMun- 


eife  Court  to  eweeute  decree  against  property  out 
of  its  local  jurisdiction, — In  execution  of  a  decree, 
property  situate  in  three  Munsifis— vis.,  Serajgunge, 
Pubna,  and  Nattore,  all  three  being  at  that  time  por- 
tions of  the  district  and  subordinate  to  the  Court  of 
Rajshahye — ^was  attached  and  sold  by  order  of  the 
Court  of  the  Munsif  of  Serajgunge.  Held,  by  ana- 
logy to  the  principle  on  which  the  case  of  Kally  PrO' 
sunno  Boss  v.  Dinonatk  Mulliek,  11  B.  L,  R,,  66  : 
19  W,  B,,  4S4,  was  decided,  that  the  sale  was 
not  necessarily  limited  only  to  the  portion  of  the  pro- 
perty situate  m  the  Munsifi  of  Serajgpinge,  but  that 
that  Court  might  have  jurisdiction  to  make  a  valid 
sale  <rf  the  whole  estate,  although  it  might  be  more 
convenient  in  such  a  case  that  the  sale  should  be 
held  by  a  superior  Court  having  jurisdiction  over  the 
entire  district  Ram  Lall  Moitba  «.  Baka  Sctn- 
DABi  Dabia    .  .  I.  Ij.  B«  12  Gala,  807 


180. 


Power  of  local 


Court  to  sell  portion  of  estate  in  execution  of 
decree  outside  its  jurisdiction. — A  Court  having 
local  jurisdiction  is  competent  to  sell  in  execution  of 
a  decree  one  or  more  outlying  portions  of  an  estate, 
even  though  the  greater  porticm  of  that  estate  is 
not  within  its  jurisdiction.  Shib  Nabain  Sinoh  v. 
OoBivD  Da8b  Bhuxut  .  28  W.  B.,  164 


18L 


Civil  Procedure 


Code,  1859,  s,  a86,—Munsif,^Power  of  execution  of 
decree  out  of  local  jurisdiction, — A  Munsif  is  not 
competent,  under  Act  YIII  of  1859,  section  286,  to 
bring  to  sale  property  lying  without  his  own  juris- 
diction, without  reference  to  any  other  Court.  Nawab 
Ali  9.  UziB  Mahombd         .        .  28  W.  R,  288 


182. 


Power  of  Muu' 


sif  to  attach  and  sell  property,  part  of  which  is  out 
of  his  jurisdiction. — Where  a  Munsif  orders  the  at- 
tachment and  sale  of  a  taluk,  part  of  which  lies  outside 
the  jurisdiction  of  his  Court»  the  order  is,  as  regards 
this  latter  portion,  a  nullity,  and  an  attachment  and 
a  sale  pursuant  to  the  order  are  void.  The  order  of 
a  Court  which  is  not  empowered  to  make  any  order 
at  aU,  does  not  stand  on  the  same  footing  as  an  erro- 
neous order  by  a  Court  empowered  to  deal  with  the 
subject-matter  of  that  order.  The  failure  to  object 
to  a  sale,  if  the  Court  had  no  power  at  all  to  hold  it, 
does  not  ms^e  the  oonflrmation  thereof  conclusive. 
The  limitation  of  the  remedy  by  separate  suit  contain- 
ed in  Act  YIII  of  1859,  section  257,  applies  to  cases 
where  a  Court  acts  wrongfully  within  its  jurisdiction, 
and  not  to  cases  where  a  Court  has  gone  wholly  out 
of  its  jurisdiction.  Kalee  Prossono  Bose  v.  J)eno 
Naih  Mulliek,  11  B,  L.  B,,  66: 19  W.  B.,  434  ;  and 
Nawdb  AH  v.  Unr  Mahomed,  2$  W,  B,,233,  oonsi- 
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EXECUTION  OF  DECBEE— con^mmiI. 

7.  TRANSFER  OF  DECREE  FOR  EXECUTION, 

AND  POWER  OF  COURT  AS  TO  EXECUTION 

OUT  OF  ITS  JURISDICTION~«MrfwMf«J. 

Power  of  Court  as  to  exeoation  out  of 

its  Jurisdiction— coiih'm(«<i. 

dered.    UinrooooL  Chvndbb  Chowdhet  v.  Hubbt 

Nath  Kootooo  .  2  C.  li.  B,  884 


188. 


Sale    hy    local 


Court  of  property,  a  portion  of  which  is  not  wUin 
it9  juri$diotion.—When  an  estate  oonsigting  of  18 
manzafl,  8  of  which  were  ritoate  in  the  district  of 
P.  and  16  in  the  district  of  G.,  was  sold  in  the  Conrt 
of  the  latter  district  in  execution  of  a  decree,  it  ap- 
peared that  although  no  notice  had  heen  issned  in  the 
district  of  P.,  the  whole  of  the  landrevenne  and  local 
rates  were  paid  into  the  treasury  in  the  district  of  G. 
Meld  that  under  the  circumstances  the  sale  of  the 
estate  in  the  district  of  G.  was  not  without  jurisdic- 
tion. See  Unnoeool  Chunder  Chowdhry  y.  Hurry 
Nath  Koondoo,  2  C.  L.  H.,  834  /  and  Kally  Proeono 
Boee  V.  Denanath  Mulliek,  11  B,  L,  R„  66: 19  W,  i., 
454.  GuNOA  Nabain  Gvpta  «.  Akhada  Motbb 
BuMOOAHM  .  .    12C.Ii.B^404 

8,  MODE  OP  EXECUTION, 
(a)  Gevbbaut,  Aim  Powbbs  of  Ofiicbbs  nr 

EZBOUTIOV. 


184. 


Division  of  decree^ — BxecU' 


Hon  in  portione.'^A  decree  cannot  be  executed,  nor 

can  it  be  seized  and  sold,  in    portions.       Habo 

Sakb:bb   Sawdtai.  v.  Tabak  Chavdba  Bhutta- 

OHABJBB.  8  B.  L.  B.,  A.  C 114:  U  W.  B.,  488 

See  Nttkd  Coomab  Fitttbhdab  v,  Bukso  Gopal 

S^OY  .  .  28  W.  B«,  842 

and  GoosuB  Sahoy  «.  DHomsssuB  Eobb 

C7C.L.B^U7 

.^*  ^     ^  ^ •    Severance    of 

rtyht  under  decree,— The  right  under  a  decree  cannot 
be  severed  so  that  the  remedy  against  the  person  can 
rWMin  in  or  pass  to  one,  and  the  alternative  remedy 
against  the  property  pass  to  another.  Pabkaitabha 
^.Thabakoti  .  .  I.Ii.R,21Cad.,119 


Decree  for  land 
execution, — 


186.- 

a^  for  certain  papers,  „^,^..«y  o-...«,-»«tf».— 
Where  a  judgment-creditor  proceeding  to  execute  a 
decree  for  land  and  certain  yeifen,  failed  to  find  the 
papers,  and  then  instituted  further  proceedings,  either 
to  get  them,  or  the  money  payable  in  de&ult,— JETsW 
that  he  had  adopted  the  only  course  open  to  him,  and 
there  was  no  splitting-up  of  the  decree  into  different 
executions.  Wooma  Chubb  Cbowdhbt  ».  Kvico- 
lAT  Eahibbb  Dabbb    .        .        •  26  W.  B.,  68 


^*  __      Adaptation  of  mode  of  exe- 

TOtion  to  nature  of  oaBe.-^Cfivil  Procedure  Code 
(Act  mi  of  1859),  s,  ;3i;8.-The  words  "otherwise 
as  tiie  ^  may  be,"  in  section  212,  meant  that  the 
mode  of  execution  was  to  be  adapted  in  each  case  to 
the  nature  of  the  particular  relief  sought  to  be  en- 


EZECTmON  OF  TyEGB'SSO-'eouUmied. 
8.  MODE  OF  EXECUTION— eoii<tM^ 

(a)  GiBBBALLT,  ABD  PoWBBS  OB  OVFICBBS  IB 

ExBCUnoB— coa^tfiMiI. 

Adaptation  of  mode  of  ezeeotion  to  na- 
ture of  case — coniinmed, 

forced  under  the  decree.    Dbbobath   Bvoxit  e. 
MoTTT  Lal  Paul 

[1  Ind.  Jur^  0. 8.,  126: 1  Hyde,  168 

188. Former  mode  of  exeoa- 
tion in  High  Co\at.— Practice  of  High  Court,-- 
Civil  Procedure  Code,  1859,  s,  350.— The  practice  of 
the  High  Court  under  the  Civil  Procedure  Code,  on 
the  execution  of  decrees  for  money,  either  against 
immoveable  estate,  has  been,  in  the  first  instance,  to 
issue  a  writ  of  attachment,  and  subsequently,  on  its 
return  by  the  Sheriff  duly  executed,  to  issue  a  writ 
directing  a  sale.  The  writ  of  fl,  fa.  which  issued 
from  the  Supreme  Court  was  an  authority  to  the 
Sheriff  not  only  to  seize,  but  also  to  selL  Section 
250  of  the  Civil  Procedure  Code  applied  neither  to 
executions  against  immoveable  property  nor  to  exe- 
cutions against  debts  due  to  the  defendant;  and  in 
order  to  g^ve  to  third  parties  full  opportunity  of 
vindicating  their  right  before  sale,  and  also  to  give 
the  defendant  an  opportunity  of  paying,  it  has  not 
been  usual  to  issue  process  of  attachment  and  sale 
simultaneously  even  against  personal  property,  and  it 
would  not  seem  to  be  proper  to  do  so,  except  under 
special  circumstances.  Fikabcial  Assooiatioh  of 
Ibdia  and  China  o.  Pbanjiyandas  Habjiyandas 
[8  BonL,  O.  C  26 

190. i^gainat  what  property  de- 
cree may  be  ezeoated. — Property  hypothecated 
to  debtor, — Held  that  a  decree-holder  is  entitled  to 
execute  his  decree  against  anv  property  devolving  on 
the  judgment-debtor  before  the  decree  has  been  fully 
executed,  and  this  without  reference  to  whether  the 
property  was  hypothecated  to  him;  and  that  the 
denial  of  the  judgment-debtor  that  he  is  interested  in 
the  property  which  it  is  sought  to  make  subject  to 
execution  can  have  no  effect.  Buldeo  Sing^  v. 
DwabkaDoss       ....  lAgra»168 

140. Exeoation    of    deeree 

against  party  holding  another  decree.— 

Collector's  Court, — Sale  of  deeree, — Appointmeni 
qf  manager, — ^Where  a  Deputy  Collector  executes  a 
decree  against  a  party  holding  another  decree  from 
his  own  Court,  he  ought,  instead  of  selling  that  other 
decree,  to  appoint  a  manager  under  the  provisions  of 
Act  VIII  of  1859  to  realise  the  judgment-debt  due 
thereon.  RAJCCHinn>BB  fiOY  «.  Ram  Chitbn  Buk- 
SHBB 9W.B.,d72 


14L 


Decree  declaring  lien  on 


property  without  power  to  aelL — Civil  Proce- 
dure  Code,  1859,  s,  243, — ^Where  a  decree  dechires  a 
decree-holder's  Hen  on  certain  property  without  dis- 
tinctly declaring  his  right  to  sell  the  same,  it  may  be 
executed  as  against  th^  property  specially;  but  the 
usual  course  of  attachment  and  sale  on  one  hand,  or 
of  attachment  and  management  under  section  243, 
Code  of  Civil  Procedure,  on  the  other  hand,  must 
still  take  place.  Kuddtababhbb  Dass  v,  Rbza 
Chowdhbt       ....    16W.  B.»387 
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SXBCUTIOH  OF  J}^OBJBB^^onHiuMd, 

8.  MODS  OF  EXECUTION— conAtmMd!. 

(a)  OSHBBAKLT,  Ain>  POWIBB  OV  OfFIOBBS  TS 


142. 


I  Decree  against  railway 
Bervant  for  salary. — Coiumt  of  debtor  to  partu 
cfUar  mode, — ^The  order  of  s  jndgment-debtor»  being 
s  railway  seryant,  upon  the  paymaster  to  satisfy  the 
decree  out  of  his  salary,  does  not  alter  the  case  as 
regards  the  mode  in  which  the  Court  should  execute 
its  decree,  which  should  be  as  directed  by  law  and  not 
according  to  the  consent  of  the  judgment-debtor. 
IH  ax  Mactablavb  .    UW.  B,68 


14a 


— —  Decree  for  spedflo  prO' 
perty.^  Order  for  prodmoHon  of  property  hy  de- 
fendant cfter  deeree, — There  is  no  provision  of  the 
Civil  Procedure  Code  authorising  a  Court  to  call 
upon  a  defendant  to  i^»pear  in  Court  and  produce 
property  decreed  to  plamtilT.  The  decree  must  be 
executed  in  the  ordinary  course.  Bhoza  Ruohbub 
SnrQH  o.  Bhoza  Baj  Sikqh  .        .    8  N.  W.,  819 


144. 


Informality  in  mode   of 


execution. — Ground  for  eettiny  cteide  execution,' 
In  execution  proceedings  the  Court  will  look  at  the 
substance  of  ^  transaction,  and  wiU  not  be  disposed 
to  set  aside  an  execution  upon  mere  technical  grounds 
when  they  find  that  it  is  substantially  right.  BisSBS- 
sua  Laui  Sahoo  v,  hvoBjaaavB.  Hijxqk 


145. 


Warrant  of  arrest.  Power 


of  SherifTs  officer  in  executing.— J9r«a^«^ 
open  door, — AeeauU  and  faiae  imprieonment, — A 
SheriiPs  officer  in  execution  of  a  bailable  writ  peace- 
ably obtained  entrance  by  the  outer  door,  but  before 
he  could  make  an  actual  arrest,  was  forcibly  expelled 
from  the  house  and  the  outer  door  fastened  against 
him.  The  officer  obtained  assistance,  broke  open  the 
outer  door,  and  made  the  arrest.  Seld  that  the  officer 
was  just^ed  in  so  doing,  ffeld  also,  that  demand  of 
re-entry,  under  such  circumstances,  was  not  requiute 
to  justHy  his  breaking  open  the  outer  door.  Qiuere, — 
If  indictment  for  assault  and  false  imprisonment  will 
under  such  circumstances  lie  against  the  Sheriff's 
officer.    AoA  Kubbooub  Mahomsd  v,  Qvbbk 

[8  Moore's  I.  A.*  184 

148.  — — ^—  Power  of  o£Qcer  In  execut- 
ing decree, — MamUUdar^e  Court, — Bombay  Act  V 
of  1864, — ^A  Mamlatdar's  Court,  authorised  under 
Act  y  at  1864  (Bombay)  to  give  immediate  posseB- 
sion  of  lands  and  premises,  has  the  power  to  direct 
the  breaking  open  of  a  door  when  necessary  to  give 
effect  to  its  decree.  Baji  Dby  r.  Sadabhit  Bhai- 
BHANXAS   ....    6  Bom.,  A.  G.»  168 


147. 


Breaking  open 


ineide  door  ofhouee, — ^A  person  executing  a  process 
directing  a  general  attachment  of  moveable  property, 
having  gained  access  to  a  house,  has  a  right  to  re- 
move the  lock  from  the  door  of  a  room  in  which  he 
has  reasonable  ground  for  believing  moveable  pro- 
perty to  be  lodged.  KovDABAWn  PiIiLAT  v,  Kbibt- 
xaSwaicxFiuiAY  •        .    5  Mad.,  189 


EXBCUTIOH  OF  lyEOMEE^eontinued. 
8.  MODE  OF  EXECUTION— co»<t»ii€rf. 

(a)  0SNIB4LLY,  AND  P0WBB8  OV  OtFIOBBS  IN 

ExsGUTiON — continued. 
Power  of  o£ELcer  In  executing  decree— 
eontinued. 


148. 


A  Civil  Court's 


bailiff,  in  executing  a  process  against  the  moveable 
property  of  a  judgment-debtor,  has  no  anthoril^  to 
nse  force  and  break  open  a  door  or  gate.  AimBBBOir 
t>.  MoQuBHH  .        .        .        .    7  W.  B.,  Or.,  la 


148. 


CHM     Proee^ 


dure  Code,  1859,  t.  233.— Execution  of  utarrant 
againet  moveable  property,— AUaehment,—BMnofh 
ing  ^ik«.— Under  section  288,  Act  YIU  of  1859,  a 
naadr,  authorised  to  execute  a  warrant  by  attachment 
of  moveable  property,  has  power  to  remove  locks  put 
by  the  judgment-deDtor  on  the  doors  of  godowns  or 
other  places  where  his  property  is  stored,  and  put  his 
own  locks  thereon  for  the  purpose  of  attachment  and 
safe  custody  of  the  property.  Sodamini  Dabi  «. 
jAaSBWAB  Sus 

[6  B.  L.  R,  Ap^  S7: 18  W.  R,  889 


150. 


Bailiff  or 


»ir,—WrU  of  attachment.— A  bailiff  or  naair  has 
authority  to  break  open  the  door  of  a  shop  in  order  to 
execute  a  writ  of  attachment,  the  previously  existing 
law  on  the  subject  n6t  being  altered  by  section  271 
of  the  new  Code  of  Civil  Procedure  (Act  X  of  1877). 
Dauodab  Pabsotax  V,  Ishvab  Jbtha 

[L  la.  B.,  8  Bom.,  89 
See  SoDAjczn  Dabi  «.  Ja0bswab  Sub 

[6  B.  L.  a,  Ap.,  27 


161. 


Procete  of  aU 


taohment  againet  person  or  goode,— Breaking  open 
doore,-~'A  naxir  or  sheriff  cannot,  under  a  writ  of 
attachment,  break  open  a  defendant's  dwelling-house 
to  execute  civil  process  against  his  person  or  goods  if 
the  outer  door  is  closed  and  locked,  even  when  he 
finds  that  the  defendant  has  absconded  to  evade  such 
execution.  The  privilege  extends  to  a  man's  dwell- 
ing-house or  out-house  or  any  office  annexed  to  the 
dwelling-house,  but  not  to  a  building  standing  at  a 
distance  from  the  dwelling-house  and  not  forming 
parcel  of  it.  If,  however,  the  outer  door  of  the 
dd^endanf  s  dwelling-house  be  open,  and  the  sheriff 
or  nasdr  enter,  he  may  afterwards  break  an  inner 
door  to  take  the  goods.  Bai  Kuvab  v,  Vbnbidas 
GAiraABAX        .        •        .    8  Bom.,  A.  C,  127 

—   Madras  Beg. 


152,  _  ^_ 

IV  of  1816,  s,  30,— Personal  property  only  liable 
to  attachment  in  exeeuHon  of  Village  Munsifs  de^ 
oree,—VudAT  Regulation  IV  of  1816  the  decrees 
of  ViUage  Munsifs  cannot  be  executed  against  other 
than  personal  property.  Such  decrees  can  be  exe- 
cuted by  a  transferee  of  the  decree  and  against  the 
representative  of  a  deceased  judgment-debtor,  Ka- 
LAiTOAH  f>.  Pabbichi       .    t  L.  B.,  9  Mad.,  878 


(b)  AlAXBNATITB   PbOBBV. 

Decree    for    delivery   of 


168. 

moveable  property.— fijp«ct/lc  altemative  amount 


Digitized  by 


Google 


(    1899    ) 


DIGEST  OF  CASKS. 


(    1900    ) 


EXSCUnOH  OF  DSCBEB— eoftliMied. 
&  MODE  OF  EXECUTION— «oia<«Md. 
(b)  AX/RSVATITl  DlORD— eoai^MiMi. 

Decree  for  delivery  of  moveable  pro- 
perty— eaniiimed, 

pajfohU  in  money. — Where  a  decree  is  for  the  deli- 
very of  moveable  property  and  states  the  amovint  to 
be  paid  as  an  alternative  if  delivery  cannot  be  had, 
the  goods  must  be  delivered  if  citable  of  delivety, 
bat  &  not  capable  of  delivery  then  assessed  damages 
shoold  be  pud.  Kashbi  Nate  Kookb  v.  Dbb- 
XBISTO  BAMAVOOJ  D(M8  •        IdW.B^MO 


(0)  ATKAomavT,  Bskotal  of. 


164. 


— — —  Beoree  declaring  attach- 
ment should  be  removed.— A  decree  declaring 
that  an  attachment  should  be  removed  cannot  be  exe- 
cnted  for  money.  BoTDO  Nath  Shaw  v,  Ssux- 
BHOO  BAiaruTBB  S6  W«  B«y  60 


(di  BOTTVDABIIS. 


166. 


Declaratory  decree  as  to 


boimdaries.^-iVo0{aMa<i(Hi  of  dser€e,^The  hold- 
er of  a  decree  which  declaies  l£at  the  bonndazy  line 
laid  down  in  the  snrvey  map  as  the  bcxindary  line  of 
the  plaintifPs  permanently-settled  estate  is  not  the 
tme  boundary  line,  is  not  entitled  eitiier  to  have  the 
decree  prodamied  on  the  spot  or  to  have  the  line 
erased  rrom  the  survey  map.  BA/KBiBHirA  Sivgh 
e.  COLLBOXOB  ov  MTKBVBiveH  •    18  W.  Bi,  282 


(s)  CAVOBLIOirF  ov  Lbasi. 


16a 


Decree  fbr  cancetanent  of 


leaae. — ^A  decree  for  cancelment  of  a  lease  is  virtu- 
ally one  for  possession  in  supersession  of  that  lease,  sod 
may  be  so  executed  by  a  Court  under  Act  X  of  1859 
by  which  it  has  been  passed.  Mahombd  Fabs  Chow- 
DBT  9.  Shib  Doolabsb  Tswabbb  .  16  W«  B^  108 


167. 


(/)  CO0T8. 

CkMits  againat  guardian  of 


a  minor  or  manager  of  lunatic's  estate. — 

The  Courts  have  discretion  to  allow,  if  the  circum- 
stances of  the  case  require  it,  execution  of  a  decree 
for  costs  to  be  taken  out  against  a  guardian  of  aminor, 
or  a  manager  of  a  lunatic's  estate.  Oxbao  Singh 
e.  PBBmrABAiK  Singh  .        .       24  W.  &,  284 

See,  however,  Taba  SoovBirBBB  v.  Rash  Mvk- 
JABBB  .  12  W.  B.»  78 

BbOJO  MoHUK  MOJOOXBAB  «.  BOODBO  Nath 
SUBHAH  MOJOOMSAB  16  W.  B^  192 

KoKUL  Chukdbb  Srk  o.  Subbbsbitb  Doss  Goop- 
TO 21W.B,288 

and  Shbbafutoollah  Chowdhbt  v.  Abbdoo- 
KI8SA  BiBBB     •         •  17W.  B.,874 

Bbsjbsbubbb  Dossbb  «.  KisHOBB  Doss 

[26W.a,dl6 

16a  — —  Decree  for  costs  in  rent  suit. 
^Charge  on  land,— JAabilUy  for  costt  ofpurokaeer, 
—A  decree  for  costs  incurred  in  a  rent  suit  b  no 


BXECUnOH  OF  DECBBB-eoslMikNi. 

8.  MODS  OF  £X£CUTION-imi<MNMl. 

(/)  OonB'-eonHmisd, 

Decree  fbr  costs  in  rent  suit— eonMeaeci. 

charge  upon  a  talook  in  respect  of  which  the  suit  was 
instituted  and  cannot  be  executed  against  it.  A  sub- 
sequent purchaser  of  a  share  of  sudh  talook  does  not 
become  liable  as  such  for  any  portion  of  the  costs  due 
under  such  decree.  BoKA  Fbosuhko  Sdtghbb  «. 
BoTKAVTO  Kaxh  Ohobal     .       S  G.  Ii.  B,  604 


O)  Daxagbs. 
Decree  for  damages,— Fh>- 


160.  

oeduie  laid  down  for  working  out  an  incomplete  de- 
cree for  damages.    If itbbbbuh  e.  Musbbhith 

[18W.B.»18e 


(h)  DlCLABATOBT  DbCBBB. 


180. 


Declaratory   decree.— Exe- 


cution cannot  be  obtained  on  a  merely  declarafawy 
decree.    Mubiyab  e.  Pbbita  KuiiAinDAi  Amkal 

[1  Mad.,  184 

Jboba  Khab  Sotgh  9.  Thakoobbb  SnrGH 

[2H.W^808 


lOL 


Decree  giving 


^partg  a  right  io  a  reenrring  pagwteni  qfnneertain 
ennu. — ^A  decree  dechuring  a  party  entitled  to 
a  constantly  recurring  right  to  receive  certain  pay- 
ments in  kind,  valued  at  a  certain  annual  sum,  om- 
not  be  executed  according  to  the  provisbns  of  the 
Code  of  avil  Procedure.  Tata  Chabiab  e.  Sin- 
GABA  Chabiab    .  L  la.  B^  4  IfJuU  219 


(t)  Ixkotbablb  Pbopbbit. 


182.- 


Decree  fbr  sale  of  immove- 


able property.— PanjA<«s  qfproperig  bg  deeree- 
hotder'e  hroiher.^Bxeention  of  decree  agmnetjndg* 
ment'dehtor'epereon.Sqniiv,  jnetiee,  and  good  eon- 
eeienoe, — W\t  the  holder  of  a  decree  fyr  money, 
which  ordered  the  sale  of 'certain  immoveable  pro- 
perty in  satisfaction  of  its  amount,  applied  for  execu- 
tion of  the  decree,  praying  for  the  anest  of  the  judg- 
ment-debtor. W,*9  brother  had  previously  puniased 
such  property  at  a  sale  in  execution  of  another  decree 
against  uie  judgement-debtor,  paying  a  small  amount 
for  it,  in  consequence  of  the  existence  of  his  brother's 
decree.  Seld  that,  under  these  circumstances,  m- 
plying  equity,  the  decree  should  in  the  first  place  be 
executed  against  such  property,  and  not  agidnst  the 
person  td  t£e  judgment-debtor.  Wali  Mvhaxbulb 
^TubabAli  I.L.B^4A11^407 


(/)  IVSTALMBHTS. 

Decree  payable  by  instal- 


ments.— Waiver  of  defanli  in  pagmenL — Righi  fo 
exeeniefor  whole  decree.— Where  a  judgment-deVtor, 
by  the  terms  of  a  decree,  was  ordered  to  pay  the 
amount  deoreed  by  instalments,  and  failed  to  pay 
two  of  such  instalments,  but  subsequently  paid  them 
in  together  with  a  third, — Held  that  as  the  decree- 
holder  had  taken  out  the  iunount  paid  in»  he  had  kMt 


Digitized  by 


Google 


(    1901    ) 


DIGEST  OF  CASES. 


(    1902    ) 


SXXSOUnOIf  OF  DECBEB— cos^'iMMtf. 
8.  MODE  OF  SJi^CXmOif'^eoiUiimed. 

Beoree  payable  hj  instalmentB— oonltiMMdL 

hii  right  to  execute  the  unpaid  balance  of  the  decree 
till  a  fresh  default  had  been  made.  Hits  Psbshad 
V.  Khowavbs  .        •        •        .       6  N.  W^  18 


164. 


Oround    for 


making  defauU  in  paymeui  of  instalment  nnder  de^ 
eree^ — Arrwt  hg  another  creditor. — It  is  not  a  valid 
reason  for  the  non-payment  of  an  instalment  of  a 
jttd|pnent-debt  when  due,  that  the  judgment-debtor 
was  prevented  from  paying  it  by  baring  been  arrest* 
ed  by  his  judgment-creditors  for  another  debt  three 
days  before  Uie  date  on  which  the  instahnent  whs 
payable.    Kai.bb  Chuxh  Sinoh  v,  Boodh  Rak 

[5  IT.  W.,  77 


(h)  Jonrr  Pboprbtt. 


166.- 


Decree  in  suit  for  immoTe- 

able  proj^rty  sold  in  execution  fbr  debt  of 
one  member  of  joint  ^uaaUy.— Declaration  of 
lien  in  decree, — In  a  suit  by  certun  members  of  a 
joint  Hindu  family  to  recover  from  the  auction-pur- 
chaser certain  immoveable  property  which  had  been 
sold  in  execution  of  a  decree  against  one  member 
of  the  family,  a  decree  was  obt^ed  for  possession 
subject  to  a  lien  in  favour  of  the  defendant  for  the 
repayment  of  the  debt  for  which  the  original  decree 
had  been  mad^  with  interest  at  6  per  cenC  up  to  date 
of  realisation.  Meld  that  the  condition  in  &vour  of 
the  defendant  was  not  a  decree^  and  could  not  be 
treated  as  such  so  as  to  be  capable  of  being  put 
in  execution.  BJMASABKk  SnffGH  v.  Rakyad 
BlVQtK 5G«Ii.B.9l76 

166. Decree  against  Joint  im- 
moveable property.— /9a20  of  undivided  ehare, 
— Where  an  execution-debtor  is  jointly  interested 
with  another  person  in  immoveable  property  which 
the  execution-creditor  seeks  to  sell  m  execution  of 
his  decree,  the  ordinary  procedure  f or%  Court  execut- 
ing the  decree  to  adopt  is  to  put  up  for  sale  the 
rights  title,  and  interest  of  the  judgment-debtor  in 
hu  undivided  share  of  the  property  to  be  sold. 
Hathukadab  Qotabdsajidas  «.  Fatmaulka  Bb- 
eAK      ....       6  Bom.,  A.  C  68 


167. 


Decree  naminiff 


mo  epeoiflc  eharee, — In  execution  of  a  decree  whic^ 
merdy  declared  that  the  right  of  a  judgment-debtor 
in  certain  property  extended  to  two  thkds  of  it,  the 
lower  Court  divided  the  property  before  selling  the 
debtor's  share.  Meld  that  as  the  decree  did  not 
specify  that  any  particular  portion  of  the  poperl^ 
belonged  to  the  debtor  as  his  share,  his  right,  title, 
and  interest  in  the  property  could  only  be  sold,  and 
that  the  determination  of  this  right  must  be  left  for 
future  adjudication  between  the  purchaser  and  the 
co-sharer  of  the  debtor,  unless  an  arrangement  could  be 
arrived  at%  Atkakam  Kaliakdab  «.  Fatxa  Bb- 
«AM       ....       6  Bom.,  A.  C  67 


■    ■      Family  dweU' 
ing>hoH9e.^Joi%t  property.^Act   VUI  of  1869, 


16a 


BXEOXTTION  OF  DEOBEE— «o«<fiMe<{. 

8.  MODE  OF  EXECUTIOK-cofiitmiMi. 

(k)  JOIKT  PBOPBBTT-^OOfll^tlMMi. 

Decree  against  Joint  immoveable  pro- 
perty— continued. 

e.  2M* — ^A  decree-holder  purchased^  in  execution  of 
his  decree,  the  right,  title,  and  interest  of  the  judg- 
ment-debtor, a  member  of  a  joint  Hindu  family, 
in  the  fiunily  dwelling-house  and  land  attached. 
Meld  per  Nobkan,  Tbbvob,  Loch,  and  Batlbt,  J  J, 
—That  section  224  of  Act  VIII  of  1859  did  not  apply ; 
that  A,  was  entitied  to  actual  possession  of  the  shue 
of  his  judgment-debtor  in  the  house  as  weU  as  in  the 
land,  but  his  share  must  be  marked  out  so  as  to  cause 
the  least  possible  inconvenience  to  the  other  members 
of  the  family.  Per  Ebmp,  J, — ^An  equivalent  in 
value  of  the  share  in  the  house  should  be  apportioned 
to  him  out  of  the  land,  which  greatly  exceeded  the 
dwelling-house  in  value.       Buoi  Kbbal  Bot  r. 

ttAMASUKDABI 

La  I..  B.,  Snp^  Vol,  172 : 2  W.  B«  MiB«  80 

EsHAir  Chuiisbb  Basbbjbb  v,  Nvkd  CooKAa 
Banbbjbb  .      8  W,  B.,  288 

See  RuoHOOKATH  Pakjah  «.  Luoxhuv  Chundbb 
DuLLAL  Chowdhbt  •       .       18  W.  B^,  28 


169. 


Family  dwell- 


ing-kouee.^&mt  by  purchaser  of  a  decree  for  the 
debtor's  share  in  a  fBonily  dwelling-house,  with  gar- 
dens and  tanks.  Meld  that,  as  the  suit  was  for  a 
share  of  the  house  and  ground,  however  worthless 
the  land  might  appear  without  ti^e  residence,  or  how- 
ever inconvenient  might  be  the  intrusion  of  a  stranger, 
the  pl%itifeiff  was  entitied  to  an  adjudication  of  his 
daim  to  the  kmd.  BuDSUv  Chuvdbb  Maduox  «. 
Chuitsbb  CooKAa  Shaha        •       5  W.  B.,  218 


17a 


Family  dwell- 


ing'houee, — In  a  suit  for  possession  by  the  auction- 
purchaser  of  a  judgment-debtor's  share  in  a  family 
residence,  possession  was  ordered  to  be  given  to  him 
so  as  not  to  annoy  or  insult  the  inmates  St  the  house; 
and  as  the  {Mntiff  could  not  use  the  family  staircase 
without  exposing  the  ladies  of  the  family  to  annoyance, 
and  was  obliged  to  build  a  separate  staircase,  he  was 
held  entitled  to  compensation  to  the  value  of  his 
share  io  the  fiunily  staircase.  Oodhot  Chukdbb 
MULLIOK  «.  PnAKBBB  PZVB    •  6  W.  B.,  Mi&,  76 

171. Family  dwell- 

ing'honee,—8ale  in  eweonUon  of  deeree,^8hare  in 
joimt  family  property. -^Service  renie.'^Biyhi  of 
fmreAotsr.— Where  the  interest  of  one  of  several 
3<nnt  tenants  in  a  family  dwelling-house  and  in 
certain  lands  let  out  on  service  tenure  is  sold  in  exe- 
cution, the  purchaser  is.  entitled  to  joint  possession  of 
the  dwelling-house  with  the  other  shareholders,  and 
also  to  a  right  to  share  in  the  service  rents.  Dijoi 
Keeal  Boy  v.  Samaenndari,  B.  L,  B^  Snip.  VoL, 
173,  commented  on.  Bajabikavth  Biswas  «.  Rak 
NATHNBoex        •        .    L  Lb  B.,  10  Gala,  244 


(I)  MAnrcBHAiroB. 

Decree  forftituremainten- 


172. 

anoe.—.irrMr«^SMiii^0fKHW0.— Arrears  of  main- 


Digitized  by 
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DIGEST  OP  CASES. 


(    1904    ) 


lESXECtTFION  OF  TyEOBEB-^eomlinmed. 
8.  MODE  OF  SXECUTION'COii^iMMd. 

,  Decree  for  ftitiiremaintexLailoe— eoii^tmtec^. 

tenanoe  can  be  recovered  by  proceM  of  execution  in 
a  salt  in  which  a  decree  is  paased  providing  for  the 
payment  of  future  nuuntenanoe.  Where  they  can  be  bo 
recovered*  they  cannot  be  made  the  subject  of  a  fresh 

suit.      SiNTHATBB  9.  THANAKAPXTDATBK  oliiU  POV- 

SILT  Udatak  ....       41Cad.,lS3 


17& 


Deoree  for  monthly  main- 


tenaaioe.^C<i9t2  Proe^durs  Code,  1869,  ««.  201, 212, 
— Aei  XXniofl86U  «•  i^* — A  decree  for  mainten- 
ance to  be  pMd  at  a  certain  rate  per  montii  stands  on 
the  same  footing  as  a  decree  ordering  payment  by 
instalments  where  the  deoree-holder  may  apply  for  exe- 
cution from  time  to  time  as  the  instalments  fall  due» 
and  the  Court  may  issue  execution  under  sections  201 
and  213  of  Act  VIII  of  1859,  and  section  15  of  Act 
XXIII  of  1861.  Pbabbbkath  BbohiCO  «.  JuoaBS- 
BUBBB  aUtu  Bakhalbb  DoflSBB  .  15  W.  B.,  128 


174. 


Deoree  declaring  right  to 


maintenance,  and  directing  payment  of  ar- 
reare.—  Order  for  fiUure  pojfmenU, — MaifUenance 
eubtequeMg  falling  due^  and  enforced  byfretk  ewit 
or  hy  execution  of  decree, — ^Where  the  Civil  Courts 
upon  the  suit  of  a  Hindu  widow  for  maintenance, 
makes  a  decree  contuning  an  order  in  express  terms 
to  the  defendant  to  pay  to  the  plaintiff  the  amount 
claimed  by  her  for  maintenance  during  a  past  period, 
but  as  to  the  future  merely  declares  her  right  to  re- 
ceive maintenance  at  an  annual  rate  from  the  defend- 
ant>  the  proper  way  of  enforcing  the  right  thus  de- 
clared is  not  by  executing  the  decree,  but  by  bringing 
a  fresh  suit.  Decrees  declaring  a  right  to  mainten- 
ance and  directing  payment  of  arrears  should  contain 
an  order  directing  pn^jnent  of  future  miuntenanoe. 

VlSHUn  SHAXBO0  «.  MAirjAXlCA 

[LIi.a,9BonL,108 


175.- 


(«)  MOBTGA0B. 

•  Decree  on  mortgage.— Co{2<»- 


ieral  eecnrity, — Money-decree  on  bond, — The  defend- 
ants mortgaged  certain  property  in  the  mofussil  to 
the  plaintifb  in  April  1863,  and  at  the  same  time, 
as  a  collateral  security  to  the  mortgage,  executed  a 
bond  in  favour  of  the  plaintiffs,  and  a  warrant  of 
attorney  to  enter  up  judgment  on  the  bond.  Judgment 
was  entered  up,  and  adecreeobtainedtiiereonsoon  after 
the  bond  was  executed.  In  aooordance  with  a  cove- 
nant in  the  morteage-deed,  the  mortgagees  entered 
into  possession  and  receipt  of  the  rents  and  i»ofits  of 
the  estate,  which  they  were  authorised  to  receive  for 
live  years  from  the  date  of  the  mortgage.  They  re- 
mained in  possession  for  six  years,  and  then,  mora 
than  one  year  having  elapsed  since  any  proceedings 
in  execution  had  been  taken,  they  applied  for  execu- 
tion of  their  decree  against  the  mor^^aged  property. 
The  property  was  out  of  the  jurisdiction  of  the  Court. 
HM  that,  if  the  application  wero  granted,  the  exe- 
cution of  the  decree  must  be  limited  to  property 
other  than  that  which  was  the  subject  of  the  mort- 
gage.   There  bek^T  .^^AA^i^^  ^  show  that  the  parties 


EXECUnOK  OF  BBCBECB— eoM^tuMtl. 

a  MODE  OF  WLEGVTlO^^cimlimmed. 

(«)  MoBTOAaB— coa^uMetl. 

Deoree  on  mortgage— 0o«MiiiMi. 

had  entered  into  an  agreement  for  a  fresh  mortgage 
of  the  property  for  twenty-two  years,  the  application 
for  execution  was  refused.     Bbajaitath     Kuvdit 

ChOWDHKX  «.  GOBINDBL&KI   DaSI 

[4B.I..B^O.C.,88 


17a 


Decree     establiahin^      a 


mortgage,  and  directing  sale.— uK^ooiUMa^.— 
In  order  to  enforce  a  decree  which  establishes  a  mort- 
g^age  and  directs  a  sale  of  the  mortgaged  premises 
in  satisfaction  of  the  mortgage,  it  is  not  necessary  to 
issue  an  attachment.  If  the  decree  contains,  as  it 
ought  to  oontun,  a  direction  for  sale  of  the  mort- 
gaged premises,  the  proceeding  under  such  a  decree  by 
attachment  is  unnecessary  as  well  as  expensive  and 
dilatory.  The  direction  for  sale  in  the  decree  is  in 
itself  sufficient  authority  for  the  sale.  That  direc- 
tion is  founded  on  the  specific  lien  or  charge  on  the 
mortgaged  premises  created  by  the  contract  of  mort- 
gage, and  not  on  the  execution  clauses  in  the  Codes 
of  Civil  Procedure.  Dataohahd  v,  Hbicchaitd 
Dhabaxohakd    .  L  la.  B.9  4  Bom.,  616 


177. 


Deoree  for  enforcement  of 


mortgage.— JSS!r0CN<to»  limited  to  mortgaged  pro- 
perty.— Sqnitg. — K,  brought  to  sale  in  execution  of  a 
simple  decree  for  money  which  he  held  against  P, 
certain  property  and  purohased  it  himself.  The  pro- 
perty was  subject  to  a  mortgage  at  the  time  it  was 
sold.  Subsequently  a  decree  was  obtained  against  P. 
enforcing  this  mortgage,  of  which  K.  became  the 
holder.  K.  sought  to  have  this  decree  executed,  not 
against  the  mortgaged  property,  but  agunst  other 
property  belonging  to  P.  Meld  that  if  It.  purchased 
the  property  knowing  that  it  was  mortgaged,  or  if  in 
consequence  of  the  mortgage  he  purcbaMd  it  for  a 
less  sum  than  it  would  otherwise  have  fetched,  it 
would  be  inequitable  to  allow  him  to  obtain  satisfac- 
tion of  the  decree  out  of  the  other  property  of  P. 
Gulab  Sinoh*«.  Pbkian  .    I.Ii.B.,6  AIl.,d42 

178,  Decree  for  sale  of  mort- 
gaged property. — AppUeation  for  execution  i«- 
fore  time  allowed  for  payment. — Act  IV  of  1882,  ee. 
86,  88. — An  application  for  execution  of  a  decree  for 
sale  of  mortgaged  property  passed  under  section  88  of 
ActlVof  1882  (Tnmsf er  of  Property  Act),  and  which 
directed  that  if  the  decree  were  not  satisfied  within 
two  months  the  property  should  be  sold,  ought  not  to 
be  allowed  before  the  expiration  of  the  period  therein 
provided.    Hab  Datal  9.  Chadami  Lal 

[L  !..&.,  7  AIL,  IM 


170. 


Beng.Aet  VII 


of  1868. — SurplMi.  eale-proeeeds. — Altaokmeut  of 
eurpUu  eale-^oeeede. — ^The  purchaser  of  property, 
sold  subject  to  the  incumbrances  thereon,  at  a  sale 
under  Bengal  Act  YII  of  1868,  subsequently  became 
the  purchMer  of  a  decree  passed  prior  to  the  sale  in  a 
suit  upon  a  mortgage  of  the  property,  such  decree  be> 
ing  declared  not  only  a  charge  on  the  mortg^aged  pro- 
perty, but  also  personal  against  the  mortgs^r.  Held 
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SXECITFIOB'  OF  lyJSCREE'-eefUimed. 

8.  MODE  OF  EXECUTION— cojiftJMwi. 

Beeree  for  sale  of  mortgaged  property 

— eonHmued. 

that  the  purchaser  was  not  entitled  to  execute  the 
decree  against  the  surplus  sale-proceeds  under  such 
sale,  although  he  abandoned  his  Uen  on  the  property. 

OOLUK    CHUITDBS    MaHIKTA     v.      SUBBOKAITGALA. 

Dabi   .    I.L.B.,dCalc^7U:8G.L.B.,188 

(»)  PABnnov. 
180. Beoree   for  partition    of 


property  partly  aaoertained  and  partly  nn- 
aaoertained.— Par^  execution,— In  the  course  of  a 
suit  for  declaration  of  right  to  property  and  for  par- 
tition, a  compromise  was  entered  into  by  which  it  was 
agreed  that  certain  property  already  ascertained 
should  be  divided  in  certain  proportions,  and  that  cer- 
tain other  property  not  yet  ascertained  should,  on  be- 
ing ascertained,  be  partitioned  on  the  same  basis.  The 
Court  merely  recoxded  the  compromise,  and  declared 
that  the  decree  should  be  according  to  terms  therein 
set  out.  SeU  that  this  decree  could  only  be  executed 
as  to  the  property  which  had  been  ascertained  as  di- 
visible, and  that  as  to  the  other  property  the  decree 
must  ba  taken  as  declaratory  only.  Bam  Lapit  Bam 
c.  Ckooabam.    Chooabam  «.  Bam  Lapit  Bam 

C4C.L.B^97 

18L Beeree  fin:  share  of  undi- 


vided plot  of  land  and  removal  of  trees 
thereon. — 8epar€Uion  of  share, — Civil  Procedure 
Code,  #.  a6S,—Aet  XlXofl&7B,ss.  Kff—llO.—Par' 
titum  of  mahaL^M,  obtained  against  iS.  a  decree  for 
possession  of  *<  a  one-fourth  share  of  the  two  fallow 
lands,  Nos.  490  and  641,  measuring  7  bighas  and 
2  bighas  16  biswas  respectively,  after  removal  of 
the  trees  planted  thereon."  The  Court,  in  executing 
the  decree,  placed  the  decree-holder  in  joint  posses* 
sion  of  the  two  plots  to  the  extent  of  the  one-fourth 
share  decreed  to  him,  but  declined  to  remove  the 
trees  until  the  said  share  had  been  specifically  ascer- 
tained and  partitioned  by  the  Collector  in  reference 
to  section  266  of  the  Civil  Procedure  Code.  Meld 
that  the  decree  could  not  be  understood  to  entitie  the 
plaintiff  to  remove  the  trees  from  a  larger  area  than 
that  to  which  he  was  entitled  under  that  decree ;  and 
that,  so  long  as  that  area  remained  joint  and  unascer- 
tained, the  phkintiff  could  not  execute  the  decree  in  the 
manner  sought.  Seld  also,  that  the  decree  in  the 
present  case  could  not  be  called  a  "decree  for  the 
partition  or  for  the  separate  possession  of  a  share  of 
an  undivided  estate  paying  revenue  to  Qovemment," 
within  the  meaning  of  section  266  of  the  Civil  Proce- 
dure Code,  so  as  to  require  the  intervention  of  the 
Collector  for  the  purpose  of  executing  the  decree; 
and  that  the  Court  of  first  instance,  in  order  to  meet 
the  exigencies  of  the  decree,  shdtald  have  separated 
the  one-fourth  to  which  the  plaintiff  was  ^dared 
entitled,  and,  in  executing  the  decree,  should  have 
ordered  that  the  trees  standing  on  the  one-fourth 
area  should  be  uprooted.  Bajc  Datal  v.  Mb0u 
La£&       ....    I.  L.  B,,  6  AIL,  452 


EXECUTION  OF  DEGBEB~0Mifta««d. 
8.  MODE  OF  T^^CUTlON^eotUimted. 

(o)  Pabtvibs. 

182,  • Beoree  against  one  of  se- 
veral jMirtners  in  firm. — It  is  an  improper  way 
of  executing  a  decree  obtained  personally  against  one 
of  the  several  partners  of  a  firm  to  seize  part  of  the 
partnership  property,  to  sell  that  part,  and  then  dis- 
tribute the  proceeds  between  the  execution-creditor 
and  the  other  partners  of  the  firm.  Kbshay  Gopal 
GpTDB «. Batapa      *.        .        .    iaBoiiL,165 

(p)  POSBBSSIOV. 

188. Order  for  delivery  of  pos- 

aeaslon.— CVm7  Proeedmre  Code,  1869,  s.  223.— 
Semble, — ^A  decree  which  is  not  a  decree  for  posses- 
sion cannot,  under  section  223,  be  executed  by  an 
order  for  delivery  of  possession  of  property  in  the 
possession  of  a  third  party  who  has  acquired  a  title 
subsequently  to  the  institution  of  the  suit.  Ahbsb- 
ooNissA  Khatooh  V.  ABBDooimsA  Khatooit 

[16  W.  B.,  807 

184L  — —  Decree  for  pofNies8lon.r— 
Citfil  Froeedure  Code,  1859,  e,  22H,—Memoval  of 
huildinjf, — Decree  for  khat  poseestion. — If  in  exe- 
cuting a  decree  for  khas  possession  it  is  necessary  to 
remove  any  of  the  defendants  from  the  land  covered 
by  the  decree,  the  Court,  on  application,  is  authorised 
under  Act  VIII  of  1859,  section  228,  to  remove  such 
person;  but  if  the  decree  is  silent  as  to  a  build- 
ing situated  on  the  land,  it  is  not  within  the  pro- 
vince of  the  Court  which  executes,  to  direct  that 
the  building  be  pulled  down.     Badha  Qobihd  Sixa- 

KA  «.  BaUBVDBO  COOMAB  BOY  ChOWDHBT 

[ISW.B.,627 


1B6.- 


Civil  Procedure 


Code,  1859,  «.  223.—Poeeeeeum  of  house  locked  up 
hy  judgmefd^'debtor, — In  a  case  in  which  the  ofiioera 
of  a  Munsif  s  Court  were  unable  to  g^ve  a  decree- 
holder  possession  of  a  house,  because  the  judgment- 
debtor  had  bolted  and  locked  the  doora,  and  the 
Munsif  struck  the  case  off  the  file,  the  High  Court 
held  that  the  Munsif  was  bound  under  the  Code 
of  Civil  PjTocedure,  section  228,  to  remove  the  locks 
and  to  place  the  decree-holder  in  possession  of  the 
house.  GuKBSH  Chundbb  Shah  v.  Bam  Dhunbb 
DossBB saw.  B.,  288 

188.  ■  Civil  Procedure 

Code,  1859,  s.  228.— Act  YIII  of  1859,  section  ^28, 
refers  to  decrees  generaUy  whenever  thev  may  be 
passed,  and  providm  that  being  so  passed  they  are  to 
be  effectual  from  the  time  the  suit  was  instituted, 
so  far  as  parties  claiming  under  a  title,  made  by 
the  judgment-debtor  are  ooncernod,  even  when  such 
titie  was  created  before  an  appeal  was  filed  from  the 
order  dismissing  the  suit,  and  when  no  decree  existed. 
Per  Gloybb,  J,  (MiTTBB,  J.  disseutiemte),— When  a 
Court  of  competent  jurisdiction  has  pronounced  its 
judgment  in  a  suit,  that  suit  is  for  the  time  at  an  end. 
Where  a  suit  is  dismissed  and  no  petition  of  appeal  is 
filed,  the  suit  has  no  legal  existence,  and  there  is  no 
suit  pending.  Chitndbb  Cooicab  Lahoobbb  v. 
QOPBB  EbXSTO  QOBSAICBB  .         .    90  W.  JEU  8M 
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BXECUTION  OF  lyBOUEK—eofUinued, 
8.  MODE  OF  EXECUTION'CMftiHMd!. 

(p)  POBBB88ION— OOflitflNMtf. 

Deoree  f6r  poBsesslon— oo«^'MM<i. 


187.- 


oecupaiion  of  defandaiUt^  ryoU.^Cioil  Pi 

Code,  1859,  #«.  228,  j»9j|.— Where  a  decree  is  partly 
for  a  share  of  land  in  fhe  occupancy  or  khas  posses- 
sion of  tite  defendants,  and  partly  for  a  share  of  hmd 
in  the  occupancy  of  ryots,  the  4ecree  as  to  the  former 
can  only  be  executed  according  to  section  228,  Act 
Yin  of  1859;  and  as  to  the  latter,  according  to  sec- 
tion 224.     Shaxa.  SOOITBIBY  BlBlA  V,  Ja&dinb, 

SKurKBB&Go 7W.B^a76 

Beversing  on  review,  S.  C.  .    8  W.  &»  144 


18a 


----————  Decree  far  ij- 
maU  properif. — Ciml  Procedure  Code,  1869,  m. 
iiaS,  294.— iWhere  in  a  suit  against  certain  sutputtees 
and  pntneedars  to  recover  possession  of  a  share  of  an 
ijmali  family  talook,  plaintiff  obtained  a  decree,  it 
was  held  that  the  Court  executing  was  bound,  un- 
der section  288,  Act  VIII  of  1859,  to  put  her  in  pos- 
seedon  of  the  immoveable  property  adjudged,  and,  if 
necessary,  to  remove  any  person  who  might  refuse  to 
vacate ;  and  that  her  having  already  been  put  in  pos- 
session, under  the  provisions  of  section  224,  was  no 
bar  to  her  being  put  into  the  more  direct  and  actual 
poflsession  contemplated  by  section  223.  Adosb- 
xovBB  Dassbb  t>.  Fbbxohund  Mussakt 

[9W.B^464 


180. 


Cifi/ii  Proeedmre 


Code,  1869,  e.  224.^Delivery  qf  eharee  and 
imiereet  in  property, — Plaintiff  having  only  partially 
succeeded  in  a  suit  against  £.,  G.,  and  othe^fi  for 
possession  of  certain  land  with  mesne  profits,  ap- 
pealed to  the  High  Court»  who  gave  him  a  decree 
with  costs.  Upon  this,  all  the  defendants  except 
B.  and  O,  applied  for  a  review,  and  obtained  a  modU- 
fication  ci  the  High  Court's  judgment,  such  as  left 
the  lower  Court's  decree  standing  against  Jl,  and  O, 
alone.  Plaintiff  then  applied  for  execution.  Seld 
that  the  only  thing  that  the  plaintiff  could  do  in 
these  drcumstances  was  to  ask  for  delivery,  in  the 
mode  prescribed  in  section  224^  Code  of  Civil  Pro- 
cedure, of  the  shares  and  interest  of  iZ.  and  Q,,  but 
that  the  Court  in  execution  was  not  authorised  to 
make  any  enquiry  into  the  extent  or  amount  of  these 
shares  in  relation  to  the  other  defendants.    Ahvoda 

PiBBEAS     IfOOKBBJU    «.    TBOTLUCXHirATH    PAUL 

Chowdby  •  18W.R,128 


190. 


>  OivU  Procedure 


Code,  1869,  f.  dM.— An  application  for  execution  of 
a  decree  for  possession,  aslong  for  the  eviction  of  the 
defendant,  is  quite  different  from  an  application  for 
possession  under  section  224,  Act  YIII  of  1859. 
Although  the  k>wer  Court  rightiy  refused  to  grant 
the  former  application,— £sM  tiiat  there  were  no 
grounds  for  refusing  the  latter  application,  except  as 
to  that  part  in  which  the  decree-holder  asked  for  an 
order  to  iwue  to  the  ryots  to  pay  rent  to  him,  which 
order  would  be  bcnfond  the  purview  of  that  section. 
Gdbow  o.  Shbo  Pubshvn  Misbbb 

[l7W.a^2d6 


BXECUTION  OF  lyECREJ&^^ontinued. 

8.  MODE  OF  EXECUTION— ooii^'MiAi. 

(p)  FoBSEBaios—eonHnmed, 

Decree  for  poeaeeaionr—eonHnued. 

lOL OiffU  Froeedure 

Code,  1859,  it.  223,  294.~Where  a  decree-holder 
who  had  received  possession  under  section  224,  Code 
of  Civil  Procedure,  and  g^ve  the  usual  acknowledg- 
ment, was  refused  khas  possession  of  part  of  the  land 
which  defendants  claimed  to  hold  as  lyots,  it  was 
held  that  Ms  proper  course  was  an  application  under 
section  223,  although  the  case  had  been  struck  off  the 
execution  file,  and  that  defendants'  allegation  of 
purchase  (their  sole  plea  at  the  trial)  having  failed, 
they  could  not  afterwards  set  up  a  ryotti  titie.  Bakbb 
MuHTOON  V,  GoYBB  Bhugout     •    12  W.  R,  286 


102. 


'  Cinil 


Code,  t#.  263, 254.— Applying  the  principle  hud  down 
in  Adoremonee  Doeeee  v.  Prem  Chand  Mueeani,  9 
W,  R„  454  s  and  Banee  Muhtoon  v.  Chpee  Bkuggut, 
12  W,  B.,  285,  it  was  held  that  a  Munaif  had  juris- 
diction to  issue  an  order  for  khas  possession  under 
section  268,  Act  YIII  of  1859,  although  in  the  first 
instance  he  had  ordered  possession  to  be  given  under 
section  264.  Hub  Eisuobb  Audhikabt  o.  Suiwy 
ChUITBBB  NUBDBB        .         .  .    17  W.  B.,  80 

X08.  — — — Bevereai  qf  de- 
cree giving  morlgagore  poteeeeion, — BxecuHon  of 
decree  made  on  revertaL^Where  a  decree  undor 
which  mortgagors  obtuned  poBsession  of  mortgaged 
property  is  reversed,  the  mortgagees  are  entitied  to 
be  replaced  in  possession  and  to  get  complete  res- 
titution, and  to  be  placed  in  the  same  position  as 
they  were  in  before  the  erroneous  decree  was  made, 
even  if  the  decree  reversing  the  erroneous  decree  does 
not  provide  that  the  mortgagees  should  recover 
possession.    Koobdvn  Laxl  v.  Bax  Rucha  Stva 

C14W.&»465 


104. 


Decree  for  poe- 


eeeeion  of  lande  of  which  plaintiff  it  partUf  in  poe- 
seeeion, — In  a  suit  for  possession  of  certain  plots 
of  land,  where  plaintiff  appeared  to  be  in  exclusive 
possession  of  other  lands  devolving  l^  the  same  title, 
the  Munsif  compelled  the  plaintiff  to  alter  her 
chum  into  one  for  a  third  of  the  whole  of  the  lands 
of  which  she  was  entitied  to  a  share,  and  gave  her  a 
decree  accordingly.  When  she  sought  to  execute  the 
decree,  the  defendant  objected  that  she  ought  first 
to  execute  it  in  respect  of  the  lands  in  her  possession 
which  were  alleged  to  exceed  the  one-third  decree. 
Held  that  the  dMree-holder  was  entitied  to  execute 
her  decree  in  respect  of  the  lands  in  the  hands  of  the 
defendant.    Baoha  Kbisto  Pabjah  «.  Baxabooh- 

OUBIB   D08BBB  •  •  18  W.  R,  0 


106.- 


-  Decree  for  epeci" 


fed  property, — ^Where  it  was  ordered  in  execution 
that  a  decree-holder  should  get  possession  of  a  speci- 
fied plot  out  of  three  into  wUch  certain  property  had 
been  divided  for  purposes  of  valuation,  and  if  that 
did  not  satisfy  the  decree  other  property  should  be 
added  from  the  other  plots, — Keld  that  so  long  as 
any  portion  of  the  spedfied  plot  remained,  the  deme* 
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£X23CXJnON  OF  l>ECBJBSSi—eofUimed» 
8.  MODE  OF  EXECUTION— eoMiimued. 
(p)  PoeaBssioH— eo»<tfMw2. 
Decree  Ibr  possesBion— eow^tMieit. 
holder  oonld  not  fcoaoh  the  remaining  plots.    JoGBN- 
DfiO  Naxh  Mullzok  o.  Buot  Kbshub  Bot 

[18  W.  B^  101 


(s)  Pbikoipal  JLsm  Svbbty. 


186. 


Decree  against  jjirinoipal 


and  BOxe^.'^Intereit.—M.  sued,  If.,  B.,  C,  and  P. 
for  money  due  for  goods  iupplied.  Sepurate  aoleh- 
namaa  were  filed  by  each  of  the  four  defendants,  in 
which  they  admitted  the  debt,  and  each  undertook 
to  pay  one  fourth  thereof,  with  inl^rest,  by  instal- 
ments ;  and  each  farther  agreed  that  if  the  other 
three  should  make  default  and  the  amount  due  by 
them  should  not  be  realised  by  the  saJe  of  their  pro- 
perty, then  he  should  be  liable  to  make  good  the  de- 
ficiency. A  decree  was  passed  by  the  Court  in  accord- 
ance with  the  terms  of  the  solehnamas.  C,  and  P. 
each  paid  up  their  fourth  shares,  but  If.  and  B, 
having  failed  to  pay,  B.  applied  .for  execution  against 
C.  and  P.  in  respect  of  the  liabUi^  of  JIL  and  B, 
Held  that,  in  the  absence  of  proof  that  the  whole 
property  of  B.  had  been  exhausted,  B/s  application 
could  not  be  allowed.  Where  a  decree  for  payment 
of  a  certain  sum  with  interest  was  passed  against 
certain  defendants  as  principal  debtors,  and  against 
other  defendants  as  sureties,  and  it  appeared  that 
the  decree-holder  had  allowed  time  to  the  principal 
debtors  for  tbe  purpose  of  increasing  the  amount  of 
interest, — Seld  that  the  decree-hoMer  was  not  en- 
titled to  interest  after  the  time  when  he  might  and 
ought  to  have  put  up  the  property  of  the  principal 
debtors  for  sale,  when  possibly  it  might  have  realised 
the  whole  of  the  debt  then  due.  Ramanuitd  Eoon- 
Doo  V.  Chowdhbx  Soondbb  Nabain  Sabubox 

[L  Ii.  B.,  4  Galc^  881 


(r)  Fboducb  OB  Land. 


187.- 


-  Decree  for  produce  61  land.— 


Sa^scmtiau  for  ftUure  produee,— Decree  before  Cfitril 
Froeedure  Code,  1869, — In  the  execution  of  a  decree 
for  land  passed  prior  to  the  enactment  of  the  Code  of 
Civil  Procedure,  in  which  the  value  of  the  produce 
of  the  land  was  given  to  the  plaintiiS  up  to  the  date 
of  the  decree,  it  is  not  competent  to  the  Court  execut- 
ing the  decree  to  grant  further  produce  up  to  the 
date  of  execution.  Chotbaiya  Chbtty  v,  Nabaita- 
7AIXA 6  IfjuU  16 


(«)  Bbmoyaxi  ov  Buxzdiv&b. 


18a 


>  Decree  ordering  removal 


of  waJL-^CKml  Broeedmre  Code  (Act  X^iS77), 
M9.  286  and  260.— Special  appeal.  Bower  of  Siffh 
Comri  in, — Upon  an  application  under  section  235  of 
Act  X  of  1877  (avU  Procedure  Code)  for  the  execu- 
tion of  a  decree,  which  directed  the  judgment-debtor 
forthwith  to  pull  down  and  remove  such  portion  of  a 
wall  as  had  been  erected  by  him  upon  the  wall  of  the 
decree-holder,  the  mode  in  which  thc^  assistance  of 


EXBOUnOB'  OF  DBOBEB— Aw^MfMfl. 

&  MODE  OF  EXECUTION-^NMi^iiiiisd. 
(f)  Bbicoyal  of  Buildxb€W— eOM^MHIScl. 
Decree  ordering  removal  of  waU— «ofi<i« 


the  Court  was  required  to  be  given  was  stated  in 
column  ij)  of  such  application  to  be  by  givins  the 
decree-holder  possession  of  his  wall  by  pulling  down 
the  wall  erected  thereon.  The  Court  dired»d  an 
order  to  issue  to  the  nazir  to  remove  the  judoment- 
debtor's  wall  from  the  top  of  the  decree-holders  vnilL 
Held  that  the  decree-holder's  application  could  not 
be  granted  in  that  form,  and  tliat  he  diould  have 
asked  the  assistance  of  the  Court  to  be  given  in  the 
way  provided  for  by  section  260  of  Act  X  of  1677,  by 
the  imprisonment  of  the  judgment-debtor,  or  the 
attachment  of  his  property,  or  both.  Held  also,  that 
the  Court  was  wrong  in  passing  the  order  it  had,  but 
that  it  should  have  pointed  out  to  the  decree-holder 
the  manner  in  which  he  should  have  asked  the  assist- 
ance of  the  Court  to  be  given  and  the  remedy  to 
which  he  was  entitled;  and  that,  upon  such  amended 
application  being  made,  the  proper  course  to  pursue 
was  to  serve  a  notice  on  the  judgment-debtor,  direct- 
ing him  to  compW  with  the  order  oontuned  in  the 
decree  within  a  tmie  to  be  fixed  by  such  notice ;  and 
that  if  he  failed  to  comply  with  such  order  within 
the  time  so  limited,  the  Court  might  then,  at  the  in- 
stance of  the  decree-holder,  make  an  order,  either  for 
the  judgment-debtor's  imprisonment,  or  for  the  at- 
tachment of  his  property,  due  regardbeing  had  to  the 
provimons  of  section  260  in  the  latter  case.  KM,  fur- 
ther, that  the  High  Court,  in  special  appeal,  should 
not  vary  the  order  for  execution  which  had  bera  passed 
in  such  a  way  as  to  give  the  decree-holder  that  relief 
for  which  he  did  not  ask.  Pbotap  Chuitdbb  Dobs 
V,  Pbabt  Chowdhbadt 

[L  Ii.  B^  8  Oalo,  174:  8  O.  L.  B^  468 

(0  BichHT  OB  Wat. 

188.  -— -—  Decree  giving  passage 
through  doorway.-— AsmotHsZ  cf  <2oor.— Where  a 
decree  only  dedared  plaintiff's  right  of  passage 
through  a  doorway,  and  to  remove  the  bri^-work 
with  which  it  was  &leidL,—Meld  that,  in  executing  it, 
the  decree-holder  was  not  authorised  io  remove  a 
wooden  door  in  existence  there.  BoosiHBB  KUTT 
ChOWDHBY  «.  NUVD  LAIiL  Chdwdhbx 

[25  W.  B^  190 

(«)  SiBDAB,  HbiB  ov,  DbCBBB  AaAIKST. 

200.  — — -^  Decree  against  heir  of 
Sirdar. — Swit  on  decree, — ^The  mode  of  enforcing 
against  a  Sirdar's  hdr  (who  is  not  a  Sirdar)  a  decree 
passed  by  the  Agent's  Court  against  that  Sirdar,  is 
by  a  suit  founded  upon  the  decree.  Goyivd  Taxan' 
V,  SAKHABAif  Raxohabdba  .  I.  L.R»d  Bom.,  42 

9.  EXECUnOK  OF  DECREE  ON  OB  AFTEB 
AGREEMENTS  OR  COMPROMISES. 


201. Agreement  of  parties  not 

embodied  in  a  decree. — Execution  cannot  be 
issued  upon  a  mzinamah,  unless  the  terms  of  it  are 
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EXECUTION  OF  D^CREA— continued, 

9.  EXECUTION  OP  DECREE   ON  OR  AFTER 
AGREEMENTS  OR  COMFUOUISE^— continued, 

Agre«ment  of  partted  not  embodied  in-  a 

deeree-— continued, 

embodied  in  a  decree  of  the  Ocmrt.    Dabbba  Vbit- 

XATTA    SA8TKI    0.  YUBBLLA    OAH0AIA.   Ex   PARTE 

VvBX£LA  Gahoaia   .  2  Had^  805 


902. 


Compromise  of  suit— 2>«- 


eree  made  on  ratinamak  after  lapee  offme  yea/re, — 
Sapeeution  of  decree  on  ratinamaJL — ^A  suit  was  com- 
promiBed  by  a  razinamah  which  requiied  that  a  decree 
should  be  passed  in  conformity  with  its  terms.  The 
Monsif,  instead  of  passing  a  regnkr  decree,  endorsed ' 
an  informal  order  on  the  razinamah,  and  Ave  years 
afterwards,  npon  an  application  for  execution,  the 
Mnn^  made  a  formal  decree  and  ordered  its  execu- 
tion. The  C^yil  Judge  considered  this  procedure 
erroneous,  and  ordered  that  the  decree  shoidd  not  be 
acted  on.  SiBld  that  it  was  competent  to  the  Munsif 
to  make  a  decree  in  pursuance  of  the  razinamah  upon 
the  application  of  the  party  interested,  even  after  an 
interral  of  five  years ;  and  that  the  decree  having 
been  properly  made,  the  Judge  had  no  authority  to 
direct  that  it  should  not  be  acted  on.  Vbnkata- 
BAKAiTA  HoDAi  «.  Bapakv A  Pai      .  1  "Mad^lOS 


aoa 


Applioation    to    execute 


Bolexuunah  made  after  decree. — ^Where  parties 
to  a  suit  which  had  been  decreed  entered  after 
remand  into  a  compromise  and  filed  a  solenamah  in 
accordance  with  wmch  the  case  was  decided, — Held 
that  an  apptication  to  execute  the  solenamah  was  not 
a  proceecung  taken  on  tiie  basis  of  the  decree,  and 
was  iUegaL  Pbbo  Madhub  Siboab  e.  Bisbuxbhub 
SiBOAB 16  W.  R,  614 


204. 


Agreement  not  to  execute 


decree. — Ii^unction  to  restrain  execution. — Civil 
Procedure  Code,  1659,  i.  906, — ^Where  a  decree-holder 
agrees  for  a  good  consideration  not  to  enforce  his  de- 
cree, the  Court  may  legitimately  on  the  suit  of  the 
opposite  party  issue  an  injunction  against  the  former 
not  to  do  what  he  has  agreed  not  to  do,  section  206 
notwithstanding.  NuBO  KuHlN  Mooxbbjbb  v, 
Dbbvatk  Roy  Chowdby  22  "W*.  B^  194 

206. Agreement  not  to  execute 


unless  on  4  contingency. — Agreement  to  give 
good  ^t<20.— Certain  property  was  handed  over  by  a 
judgment-debtor  to  the  decree-holder  for  the  purpose 
of  satisfying  tiie  decree,  and  an  arrangement  was 
made  between  them  under  which  it  was  stipulated 
that  if,  witUn  a  given  interval,  there  should  hereafter 
be  fouid  to  be  a  defect  in  the  title  of  the  judgment- 
debtor,  and  the  decree-holder  should  be  dispossessed, 
then  whatever  the  unrealised  portion  of  the  amount 
of  the  decree,  the  decree-holder  should  be  at  liberty  to 
realise  it  by  execution  of  the  decree.  Held  that  the 
reasonable  construction  to  be  put  upon  this  agreement 
was  that  if  there  appeared  to  be  a  defect  of  title  to  any 
portion  of  the  property  handed  over,  and  the  decree- 
holder  should  be  dispossessed  of  it  b¥  reason  of  such 
defect,  then  the  transaction  was  to  be  put  an  end  to, 
and  he  was  to  revert  to  his  original  right.  As  a  part  of 
the  agreement,  the  judgment-debtor  was  held  to  have 


EXEOUTIOIS'  OF  DSCBKB— eo»/i«««<i. 

9.  EXECUTION  OF  DECREE  ON  OR  AFTER 
AGREEMENTS  OR  COMPROMISES— eoah'aMii. 

Agreement  not  to  ezeoote  unless  on  a 
oontingencqr — continmedn 
widved  the  benefit  of  the  law  of  limitation  if  the 
event  should  happen  upon  which  the  decree-holder 
was  entitied  to  fall  back  upon  and  execute  his  decree. 
Roy  Luchxbsfut  Sib^h  o.  Jowabub  Ali 

[i8w.a,4a7 


2oa 


Agreement  fbr  execution 


in  a  iMurtieillar  jnaoiJiier.—Agreemeni  made  be- 
fore decree. — ^An  agreement  entered  into  before 
decree,  between  a  person  who  subsequentiy  became 
the  decree-bolder  aiiid  the  defendant,  his  debtor,  stipu- 
lating that  the  decree  should  be  enforced  in  a  parti- 
cular manner,  is  no  bar  to  the  execution  of  that 
decree  according  to  its  terms.  Sabhabam  Rax- 
OHTTBDBA  DIB8HIT  V.  OOTIBP  YAJCAN  DIB8BIT 

[10Bom.,a61 


207. 


Second  execution   after 


debt  has  been  realised  under  the  first  and 
misaxiplied, — Agent  not  authorised  to  receive 
amount  of  decree. — Execution  was  issued  upon  n 
decree,  and  the  proceeds  of  the  execution  paid  over 
by  the  officer  of  the  Court  to  the  muktear  of  the 
execution-creditor,  and  misapplied  by  him.  A  second 
execution  was  afterwards  issued  under  the  same 
decree  in  ignorance  of  the  first.  Held  that,  although 
the  muktear  may  not  have  had  authority  to  receive 
the  proceeds  of  the  first  execution,  the  receipt  of 
such  proceeds  by  the  Court  officer  absolved  the  exe- 
cution-debtor from  all  further  liabiUty;  and  that  the 
second  execution  was  illegal,  and  the  execution- 
creator  was  responsible  in  respect  of  it    Pvbtab 

ChUITDBB  BOBOOAH  v.  BHI7GOOBUTTY  DaBBA 

[Marsh.,  69: 1  Hay,  lai 


2oa 


Judgment-debtor  acquir- 


ing interest  in  property  after  sale  in  execu- 
tion. — Bight  to  second  execution  for  balance  of 
decree. — If  a  judgment-debtor,  whose  property  has 
been  once  sold  in  execution  of  decree,  again  acquires 
an  interest  in  the  same  property,  there  is  no  law 
which  prohibite  the  decree-holder  from  applying  for 
a  second  sale  of  tiie  property  to  satisfy  a  balaaoe  due 
on  his  decree.  Gabbsh  Pbbsbad  v.  Shbo  Chubub 
Lall 6N.  W.,107 

209. Execution  after  satisfac- 
tion.— Decree  for  possession. — A  decree  for  posses- 
sion once  satisfied  by  the  plaintiff's  being  put  in 
actual  possession,  cannot  afterwards  be  revived  or  re- 
executed  on  the  plaintiff  bdng  dispossessed.  Ehatoo 
BiBBB  9.  FUBUKH  An  .    6  W.  B.,  IQs.,  lOS 

210. Mistake,  Agree- 

4nent  under.-^Agreeing  to  interest  at  certain  rate 
unp€nd.^8ubsequent  execution.^Where  a  decree- 
holder,  under  a  misconception  of  the  law,  asked  to 
receive  interest,  calculating  that  he  was  not  entitled 
to  more  on  account  of  interest  than  the  principal  sum 
decreed,  and  the  judgment-debtor  did  not  pay  in  the 
money,^Held  that  Uic  decree-holder  was  entitled  to 
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KZBCtmOH  OF  DEORSB— tfOfififMitfd. 

9.  EXECUTION  OF  DECREE  ON  OR  AFTER 
AGREEMENTS   OR  COMPROMISES— co«<tii»e({. 

Szeoatlon  alter  satiBfiiotion— con^'mttfi. 
fall  back  npon  tbe  original  decree,  and  execute  it  ac- 
cording to  its  tenou.    Abbd  Hobsbih  v.  Assud  Alt 

|11W.R,29 


811. 


— ^ —  Bzeoation  after  acQnst* 
ment  oat  of  ConeU—CerHfleaiM  of  part  »aiirfae- 
Uo^'—Aet  Xof  1877,  9,  ^55.— Where  a  jndgment- 
debtor  has  out  of  Court  partly  aatiafied  his  decree- 
holder  Bubseqaent  to  the  transmission  of  the  decree  for 
execution  to  another  Court,  but  before  actual  execution 
has  been  applied  for,  he  is  entitled,  on  execution  in 
full  being  demanded,  to  an  order  from  the  Court  to 
which  the  decree  is  transferred  for  execution,  calling 
upon  the  decree-holder  to  certify  the  fact  of  such 
part  payment.  Rajsztdbovath  Rot  Bahadoob  v, 
Chunvooxitl     •        •       I.  L.  B,  5  Calo.,  448 


ana. 


Civil  Procedure 


Code,  1877,  #.  295.— Section  285  of  the  Civil  Proce- 
dure Code  puts  on  the  party  applying  for  execution 
the  obligation  of  statins  aa^  adjustment  between  the 
parties  after  decree;  that  is,  any  matter  not  done 
through  the  Court  as  well  as  any  agreement  through 
the  Court    PAtJTATTA  9.  Nabasaknah 

[I.L.B^2HaiL,216 


218. 


■  Civil  Procedure 


Code,  1877,  #.  258. — An  adjustment  of  a  decree 
not  certified  to  the  Court  bv  either  party  within  the 
time  limited  by  law,  cannot  oe  recognised  as  a  bar  to 
execution.  Chbduicbaba  Fillai  v,  Rai-ka  Amical 
[I.L.B.»81fl[a(L,lld 

214.  '  Satiafaotion  of  deoree.— £r«ft- 

eeqneni  appUeation  f»r  exeevHon, — ^After  a  decree 
had  been  satisfied  and  the  case  struck  out  at  the  re- 
quest of  the  decree-holder,  he  disoorered  that,  by  re- 
sorting to  a  difPereut  mode  of  calculation^  he  might 
have  reooyered  more  under  the  decree.  The  Court 
refused  to  reopen  the  matter,  or  to  allow  execution 
lor  the  difference.     Colovas  «.  Bvlajas 

[ICaraH^  211: 1  Hay,  087 


215. 


■■■  Saiitfaction  of 

decrees  fry  agreements — One  decree  aftSnoa/rde  eet 
aside, — ^By  mutual  agreement  two  decree-holders 
entered  up  satisfaction  in  respect  of  their  cross- 
decrees.  Nevertheless,  one  of  them  appealed  from  the 
decree  passed  against  him  and  obtained  its  reversal. 
He  then  applied  to  issue  execution  on  his  cross-decree. 
Seld  that  the  application  could  not  be  entertained  as 
satisfaction  had  been  entered.  The  grounds  upon 
which  the  application  could  have  been  entertained 
discussed.  QunsATK  Rot  v,  Div abasdhu  Naxbi 
[8  B.  L.  B.,  Am  62 


aia 


■         ■' Settlemeni    cf 

ease, — Suhsequeni  application  for  execution, — ^A  suit 
having  been  decreed,  defendimts  appealed,  but  on 
both  parties  petitioning  to  the  Court  to  the  effect 
that  they  had  come  to  a  settlement  of  their  differ- 
ences, the  appeal  was  struck  off  the  file.  The  plain- 
tiffs tiien  applied  to  execute  the  origiQal  dectec.  Seld 


EXECtmON  OF  DJ^iCWSSE—eoniinued. 
9.  EXECUTION  OF  DECREE  ON  OR  AFTER 
AGREEMENTS  OR  COMPROMISES—con^'mieil. 
Satiafaotion  of  deoree— con^uMMi. 

that  as  the  Appellate  Court  did  not  reverse  the  deci- 
sion of  the  first  Court,  the  decree  stood  good,  except 
so  far  as  the  plaintiffs,  judgment-crMlitors,  were 
debarred  from  executing  it  by  thdr  own  agreement. 
MxWA  Siiro  «.  Az^BZOODDBSN  Khak 

[18W.B^  8U 

Iniended  safiS' 


217. 

faction, — Striking  off  execution, — Pknlmre  to  complete 
satisfaction. — ^An  intimation  to  the  Court  of  a  con- 
temphited  satisfaction  of  the  decree  l^  arbitration, 
on  which  intimation  the  execution  case  was  removed 
from  the  file,  would  not  preclude  the  decree-holder 
from  suing  out  execution  again,  unless  it  be  proved 
on  enquiry  that  the  result  of  the  private  arbitration 
was  a  satisfaction  of  the  decree  in  the  mode  contem- 
plated by  the  parties.  CHOOirinu  Lall  v,  Doobga 
Pbbshad 8Agra»  262 


2ia 


AppHcation  fly 


Off^fMS  ofdeerec'holder  after  saHsfacHon  entered.- 
A  share  of  a  decree  was  mortgaged  by  the  decroe- 
holder's  vendor,  who  sold  his  rights  and  interests  to 
petitioner,  who  then  sought  to  execute  the  decree  as 
against  the  judgment-debtor  with  reference  to  that 
share.  The  judgment-debtor  having  paid  in  the 
money  by  order  of  the  Court,  and  tiie  mortgagee 
having  entered  up  satisfaction  of  this  decree  against 
the  judgment-debtor, — Seld  that  there  was  an  end 
to  that  decree  as  against  any  person  liaUe  under  it 
for  the  mortgagee's  share,  kauxo  Doss  Kooitdoo 
«.  WlLKIBBOV     .         .         •         •    17W.  B^I68 


219. 


Deed  of  com- 


promise. — Service  of  idoU — ^Two  brothers  executed 
and  filed  a  deed  of  compromise,  dividing  between  them 
the  family  property,  and  a  decree  was  pwsed  in  terms 
thereof.  Under  this  decree  the  elder  was  to  hold 
possession  of  certain  lands,  the  rents  of  which  were 
to  go  to  perform  the  worship  of  the  family  idol.  The 
younger,  however,  kept  the  elder  out  of  possession  of 
the  lands,  who  tiierdPore  performed  the  worship  at 
his  own  charges,  and  then  took  out  execution  for  pos- 
sesnon  and  mesne  profits,  in  order  to  recoup  his  own 
expenditure  on  the  family  idols.  The  elder  brother 
having  died  without  executing  his  decree,  his  widow 
applied  to  eiecute  it  for  the  amount  of  the  mesne 
profits  due  under  it.  Seld,  that  the  widow  was 
entitied  to  execute  the  decree  for  mesne  profits  of  the 
idol  lands,  without  showing  that  the  ceremonies  had 
been  performed  by  her  husband  out  of  his  own  private 
funds*      Badhajibvit    Mustabi  v.    Tabamokbb 


[2  aU  B^  P.  0, 78: 11 W.  B.,  F.C.,  81 
12Kooie'BLA^880 

S80.  -— —  Jtefknd  decreed. 

— Application  for  further  execution,— A  decree- 
holder  attached  certain  money  deposited  to  the  credit 
of  a  suit  in  another  Court  to  which  suit  the  judgment- 
debtor  was  a  party,  in  the  belief  that  the  said  money 
belonged  to  the  judgment-debtor.  The  money  hav- 
ing been  remitted  from  the  Court  in  which  it  was 
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XZISCnrnOH  of  DBOBBIB— om^mmL 

9.  SXBCUnON  OF  DECREE  OK  OB  AFTER 
AGREEMENTS  OB  COMPBOMIS£S--eofliMflNi«cI. 

Satiflfftetion  of  ddOttee-^eanHmisd, 

deponted  to  the  Court  execating  the  decree,  a  diim 
was  made  in  that  Coort  by  the  party  entitled  to  the 
money.  The  cUim  was  rejected  and  the  money  was 
paid  oat  to  tiie  decree-holder,  and  aatiBf  action  of  the 
decree  was  entered  in  the  register.  A  snit  was  then 
brooght  againat  the  decree-holder,  and  it  was  decreed 
that  he  should  r^and  the  som  obtained  by  him  on  the 
noand  that  it  did  not  belong  to  his  judgment-debtor. 
Having  refunded  the  money  the  decree-holder  applied 
for  execution  of  his  decree.  Seld  that  the  fact  of 
satisfaction  bemg  entered  in  the  reg^ter  was  no  bar 
to  the  apptication  bdng  granted.  Lakshxaka 
Chsixx  «.  Harasuckasami  •  I.  Ii.  B^?  IKad^  167 

Ml,  '  JPartial   satu- 


faction  under  arrangemenU  Mocb  hjf  Court, — LimU- 
oHon.'^SubsequetU  appUeation  for  exeeution, — In 
execution  of  a  decree,  an  order  was  made  by  the 
Court,  directing  the  payment  of  the  rents  of  certain 
property,  whidbi  had  been  attached  as  they  became 
due  from  the  mokuraridar  to  the  judgment-debtors, 
to  be  made  to  the  decree-holder  to  satisfy  his  decree ; 
and  afterwards  the  execution-case  was  struck  off  the 
file.  Subsequently,  default  having  been  made  by 
the  mokuraridar  in  the  payment  of  the  rente  of 
certain  years,  and  the  decree  not  having  been  fuUy 
satisfied,  the  decree-holder  applied  for  an  order  direct- 
ing the  payment  of  the  rents  which  were  in  arrear 
to  be  maile  by  the  mokuraridar  in  accordance  with 
the  previous  order.  Notice  having  been  directed  to 
be  served  on  the  judgment-debtors,  they  came  in  and 
pleaded  limitation.  Meld  that  as  the  application  was 
not  strictly  one  for  fresh  execution,  limitation  could 
not  apply ;  and  that,  as  the  effect  of  the  order  in  the 
execution-proceedings  was  virtually  to  Bippcbkt  the 
decree-holder  receiver  under  the  provisions  of  section 
248  of  Act  Yin  of  1869,  and  as  the  attachment  was 
still  in  force,  his  proj^r  course  was  to  file  a  regular 
•nit  qua  receiver  against  the  mokuraridar.  BadhA 
KissoBB  Bon  o.  AiTAB  Chukdba  Mahatab 

[I.I..B.,7Galo,61 

Partial  solif- 


faetiou, — Compromuo, — FurikerappUeaHonfor  «9«- 
euium,'-'8ure^, — A.  having  obtained  a  decree  against 
JB,  uid  C.  (the  former  being  made  primarily  liable), 
took  out  execution,  and  on  obtaining  partial  payment 
of  the  amount  due  to  him  by  the  sale  of  certain  pro- 
perty belonging  to  B.,  entered  np  satisfaction  as  to 
that  amount.  Subsequently,  Z>.,  another  judgment- 
creator  of  B,'s  (who  had  a  Uen  on  the  properties 
sold  in  execution  of  AJs  decree)  brought  a  suit 
against  3.  and  A.,  seeking  for  a  refund  of  the  moneys 
received  by  the  latter;  tins  suit  (to  which  C,  was  not 
made  a  paiiy)  was  compromised  by  A,,  who  agreed  to 
make  a  partisl  refund.  Meld,  on  AJe  applying  for 
execution  a  second  time  against  the  representatives 
of  C,  that  the  partial  satisfaction  of  the  decree  entered 
np  was  binding  upon  ^  so  as  to  prevent  a  second 
application  for  execution  for  the  same  amount  being 
made;  and  that  even  were  it  not  80>  the  refund  made 
on  aprivate  onderstanding  between  them  by  A.U}J). 


XXaOUTlOB'  OF  DBOBSB— «oa<fMMdL 

9.  EXECUTION  OF  DECREE  ON  OR  AFTER 
AGREEMENTS  OR  COMPROMISES— ^omMmmcI. 

Satiafaotion  of  dearie— eouHmed. 

in  the  suit  brought  by  2>.  against  B,  and  ^.,  could  not 
be  Innding  upon  B.,  unless  he  were  a  party  to  the  com- 
promise, and  much  less  would  it  be  so  as  against  the 
representatives  of  C,  who  was  not  a  par^  to  that 
suxt^  and  therefore  the  appUeation  coold  not  be  en- 
tertained. WAHiDOomnsaA  v.  Rot  Mohabub 
Fbbshad  Sahoo     •        •    I.  Ii.  R,  5  Calo,,  128 

S28. 


Aequioeeenee, — 
Certain  proper^  was  attached  in  exeeution  of  adecree 
against  the  judgment-debtor  in  the  year  1S47.  This 
attachment  was  set  aside  on  the  application  of  persona 
claiming  the  property  as  thmr  own.  These  pmons 
were  sued  with  the  judgment-debtor  by  the  judg- 
ment-creditor, and  another  decree  was  passed  in  18^* 
declaring  the  said  propeitv  liable  to  sale  in  execution 
of  the  decree  of  1847.  The  decree  of  1847  had  been 
satisfied  in  part  in  execution  proceedings  taken  under 
the  decree  of  1866  against  the  heirs  of  the  judgment- 
debtor.  Meld  that  the  bahinoe  of  the  decree  of  1847 
could  not  be  recovered  in  execution  under  the  decree 
of  1866  against  the  heirs  of  the  judgment-debtor, 
and  that  no  acquiescence  in  the  psyit  on  the  part  of 
the  judgment-dd>tor  under  the  decree  of  1847  could 
render  such  execution  valid.  Bihda  Pbasad  «. 
AhkadAu     •  .    LUB^l  A1U868 

224. 


— ^— ^— ^— — —  Claims  to  at- 
tacked propertjf, — A.  obtained  a  money-decree  against 
B.  declaring  certain  properties  belonging  to  B.  liable 
to  be  sold  in  satisfaction  of  it.  Other  decrees  were 
subsequently  obtained  against  B.,  in  execution  of  one 
of  which  certain  of  these  properties  were  sold  (subject 
to  the  lien),  and  purchased  by  A.  himself ;  and  in 
execution  of  another,  certain  others  were  sold  also 
(subject  to  the  lien),  and  purchased  by  C  On  A. 
proceeding  to  execute  his  own  decree  against  J9.,  OL 
sought  to  have  it  declared  that  satisfaction  should  be 
entered  npon  it  to  the  extent  of  the  value  of  the  pro- 
perty purchased  by  A.  Meld  that  C,  was  not  entitled 
to  appear  in  the  execution-proceeding  following  npon 
a  case  to  which  he  was  no  partv.    Gsbbja  BHOOsmr 

MXTUB  «.  ElSHBI  KlBHOBB  GhOU 

[7W.il,  221 


10.  EXECUTION    BT    AND  AGAINST 
REPRESENTATIVES. 


225. Bight  of  ezeoutioiL— iUir^ 

timaoff  of  deoree-holder  declared  efter  deoree, — 
Where  a  decree  was  made  in  favour  of  persons  on 
the  presumption  that  thev  were  le^timate,  and  by  a 
subsequent  High  Court  oedsion  they  were  found  to 
be  illegitimate, — Meld  that  they  were  not  precluded 
from  executing  the  decree.  Hikmut  Bahadoob  «. 
SoLAvo 17  W.  B.,  428 


226. 


Bxeoatlon  by  representa* 


Uve.-'Illegitimaey,  Queetion  of-^Civil  Procedure 
Code,  1869,  ee.  102,108,  amd  aOS.—Aet  XXllI  qf 
IBBl,  f .  if. — ^The  questions  which,  under  section  U, 
Act  XXIII  of  1861,  may  be  determined  bya  Court 
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'EXBOTJTION  OF  J^EOBlSSi^eontimted, 

10.  EXECUTION  BY  AND  AGAINST  RE- 
PRESENTATIYES-H^m^iMiMi. 

Szeoation  by  representative— ooii^t«iie({. 

execating  s  decree,  miut  be  between  parties  to  the  Boit 
in  which  the  decree  was  passed,  and  must  relate  to 
the  execution  of  the  decree.  A  person  who  was  not 
on  the  record  when  the  decree  was  made,  does  not 
constitute  himself  a  party  to  the  suit  by  applying  for 
execution,  and  a  question  as  to  his  legitimacy  is 
consequently  not  one  which  the  Court  executing  the 
decree  is  competent  to  entertain.  Sections  102  and 
103  of  Act  YIII  of  1869  relate  only  to  proceedings 
prior  to  decree,  and  not  to  proceedings  in  execution. 
Section  208  of  the  same  Act  does  not  apply  where 
the  person  seeking  to  execute  is  not  a  transferee  from 
the  original  decree-holder,  either  by  assignment  or 
operation  of  law.  The  section  does  not  apply  to  cases 
where  the  right  to  an  equitable  interest  in  a  decree  is 
seriously  contested ;  and  was  not  intended  to  enable 
a  Court  to  try,  on  an  application  for  execution,  such, 
an  important  question  %s  the  legitimacy  of  an  heir. 
Since  proceedings  under  section  208,  Act  VIII  of  1859, 
were,  by  section  364  of  the  Act,  not  liable  to  appeal, 
a  suit  would,  probably,  lie  to  reverse  an  order  passed 
therein.  ABiDUKirisaA  Khatook  «.  Amibuknisba 
Khaioov      .  .    L  Ik  B.,  2  Calo.,  827 

[I..IL,4LA^6a 

Affirming  the  decision  of  the  High  Court  in 

[ac.  20W.B^805 


227. 


ForchABer  firom  deoree- 


holder.—Aet  XICIII  of  1861,  s.  11,—Cioil  Pro- 
eedure  Code,  1859,  m,  208.'-Right  of  appeal- 
Where  a  decree  had  been  purchased  benami,  and  the 
party  alleging  herself  to  be  the  real  purchaser  had 
not  been  put  upon  the  record  as  a  party,  and  an  appli- 
cation for  execution  made  by  her  under  section  208  of 
Act  VIII  of  1859  had  been  refused,  and  there  was 
a  dispute  as  to  who  was  the  real  purchaser  of  the 
decree, — Seld  that  the  applicant  was  not  a  party  to 
the  suit  within  the  meaning  of  section  11  of  Act 
XXIII  of  1861,  and  had  no  right  of  appeal  against 
the  order  refusing  her  application.  Ahtdunmeea 
Khaioon  y.  Amirunwieea  Khatoon,  L  L.  B.,  2  Calo., 
827,  followed.    Sobha  Bibu  «.  Sakhakut  Ali 

[L  Ii.  B^  8  Calo.,  871: 1 C.  li.  B;  881 

Death  of  decree-holder.— 


InfuneHon  to  restrain  execution. — Mevival  of  pro* 
eeedinffs» — ^Where  a  decree-holder,  whose  right  of 
execution  has  been,  by  injunction  restraining  him 
pending  another  suit  from  executing  the  decree,  tem- 
porarilv  suspended,  dies,  his  representatiye  has  the 
same  rights  as  he  had  himself  to  apply  for  and  obtain 
a  revival  of  the  proceedings.    Ealyanbhai  Dip- 

OHAND  0.  GHANOBHAMLAL  JaDUNATHJI 

[L  li.  a,  5  Bom^  29 


— — ^— — — —  Civil  Proce- 
dure Code,  M.  207-208, — Representative  of  decree- 
holder. — ^Where  application  is  made  for  execution 
of  a  decree  standing  in  the  name  of  a  deceased 
person,  the  Judge  ought,  under  section  208  of 
the  Code  of  Ci^  Procedure,  in  exercise  of  his 
judicial  discretion,  to  put  one  of  the  applicants  at 

U 


EXECUTION  OF  DEOBEB— conftiiMil. 

10.  EXECUTION  BY  AND  AGAINST  EE- 
PRESENTATIVES— con^tiwed. 

Death  of  deoree-holder— eo»/tii««d. 

least  on  the  recoil  and  to  take  such  steps  as  to  him 
may  seem  right  and  proper  for  protecting  the  interests 
of  other  dumants.  If  the  deceased  died  while  the 
suit  was  pending  in  appeal,  the  first  amendment 
in  the  record  must  be  to  put  in  place  of  the  deceased 
the  names  of  those  persons  who  were  allowed  by  the 
Court  to  carry  on  the  appeal  in  his  name.  Abdoo]>- 
LAH  V.  Rbasut  Hobsbik     .        .  20  W.  B.,  51 


280. 


Mepresenia- 


five  of  deceased  decree-holder, — Civil  Procedure 
Code,  1869,  s,  103,— -The  daim  of  a  petitioner 
to  represent  a  deceased  person  for  the  purpose 
of  executing  a  decree  made  in  favour  of  the  de- 
oeased  ought  not  to  be  r^ected,  but  the  Judge 
should,  in  accordance  with  the  principle  of  section 
103,  Act  Yin  of  1869,  call  upon  the  plaintiff  to 
establish  his  right  to  represent  the  deceased.  WoOKA 
Chubv  Mookbbjbb  v.  Luoxhbb  Nabaik  Roy 
Chowdhbt  .  1  W.  B.,  Mia.,  10 

Riffht  ofrepre-^ 


281- 

sentative  of  decree-holder  to  execution. — Civil  Pro- 
cedure Code,  1859,  s,  210. — The  representative  of  a 
deceased  person  in  whose  favour  a  decree  has  been 
made,  cannot  daim  execution  as  a  matter  of  strict 
right;  but  must  satisfy  the  Court,  under  section  210, 
Civil  Procedure  Code,  that  it  is  proper  that  he  should 
be  allowed  satisfaction  of  the  decree;  and  the  Court 
cannot  determine  the  question  without  hearing  the 
opposite  side.    Umbith  Nauth  Chowdhby  v.  Chuk- 

BBB  KiSHOBB  SlKGtH  .  .  21  W.  B^  81 


282. 


Death  of  judgment-debt- 


or.—Ofot2  Procedure  Code,  1859,  s.  210  and  s. 
204. — Application  to  make  heir  or  surety  of  deceased 
liable. — Delay, — An  application  under  section  210, 
Civil  Procedure  Code,  cannot  be  allowed  to  succeed 
upon  the  ground  which  would  support  an  application 
under  section  204^  and  an  application  under  section 
204  must  be  disposed  of  on  a  state  of  facts  which 
would  give  the  .fudge  power  to  issue  the  order  under 
section  204.  Where  a  judgment-creditor  delays  long 
after  the  death  of  the  judgment-debtor  in  following 
such  debtor's  property  into  the  hands  of  his  heir,  it 
is  incumbent  on  him  to  explain  the  reason  of  the 
delay.    Aicbbn  Ahmbd  v,  YbiiABt  Ali  Ehav 

.  [20W.B.,422 

— — ^— — ^—     Civil   ProcS" 


dure  Code,  1869,  s^  210,'^Right  to  execute  decree 
against  representative  where  certificate  of  ad- 
ministration has  been  obtained, — ^A  decree-holder 
is  at  liberty,  under  section  210,  Act  YIII  of 
1869,  to  follow  his  deceased  judgment-debtor's  pro- 
perty in  the  hands  of  the  parties  in  possession,  not- 
withstanding a  certificate  under  Act  XXVII  of  1860 
has  been  obtained  by  a  third  party.  Dunput  Singh 
Bahadoob  V,  Rajbsbubbb    .        .  16  W.  B.,  476 


284. 


Bight  of  representative 


of  oo-aharer  to   exeoute  deGree,~-Personat 
riffhtt-^The  right  of  one  of  several  co-sharers  in  an 

8«i 
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Bight  of  representative  of  ooHiharer  to 
ezeoute  decree — ooiUiMued, , 
endowment  to  recover  possession  of  the  land  from 
which  he  has  been  ousted  by  the  other  oo-sharers,  is 
a  personal  one,  and  does  not  descend  to  his  heirs.  A 
decree  for  that  purpose  obtuned  by  him,  if  not 
executed  by  him  in  lus  lifetime,  will  become  infmc- 
tuous  after  his  death.  His  widow,  however,  can 
recover  in  a  regular  suit  whatever  sums  he  paid  out 
of  his  own  funds  for  keeping  up  the  service  of 
the  idols.  Badha  Jbebuh  Mustofbb  «.  Taba 
HoiTBE  DosBBB      .        .        .  8  W.  B.,  Mifl^  26 


235. 


Judgment-debtor    pur- 


chasing Bhare  in  deeree. — A.  mortgaged  cer- 
tain property  to  JB.,  and  afterwards  scjd  a  two- 
annas  share  thereof  to  C,  and  gave  him  an  ijara 
of  a  portion.  £.  obtained  a  decree  on  his  mortgage, 
which  decree  was  purchased  by  C,  who  then  applied 
for  execution.  The  judgment-debtor  A.  objected  that 
C  was  not  competent  to  take  out  execution,  being  a 
oo-sharer  and  an  ijaradar,  but  this  contention  was 
overruled.  Kall^  Doss,  Bhaduby  «.  GoLAic  Ali 
Chowdhbt       •        .        .        .  8  C.  Ik  B^  287 


288. 


-  Bepresentative  of  minor. — 


Sxecution  by  ffuardian,-^I>eath  of  minor. — When 
a  party  applies  to  execute  a  decree  on  behalf  of  a 
minor,  his  representative  capacity  comes  to  an  end 
by  the  death  of  that  minor;  and  further  steps 
in  execution,  or  otherwise,  must  be  taken  by  the 
legal  representative  of  the  deceased,  whoever  that 
may  be.     Hulodhitb  £oz  Chowdbt  o.  Juddo- 

VATH  MOOKBBJBB  •  •  .  14  W.  B^  182 


287. 


Decree    passed  against 


dead  msur-Cfivil  Procedure  Code,  1869,  «.  119.— 
Where  the  sole  defendant  to  a  suit  dies  oef ore  de- 
cree, a  decree  passed  against  him  on  the  supposition 
of  his  being  still  alive  is  incapable  of  bdng  executed. 
Cases  falling  under  Act  VIU  of  1859,  section  119, 
stated.    BoorvABAiK   Sisras  «.  Bimatbb  SmeH 

[8  C.  lu  B.»  182 


288. 


—  Bepresentative  of  debtor. 


-Frocedure. — Exposition  of  the  procedure  to  be  ob- 
served for  the  execution  of  a  decree  against  the  legal 
representative  of  a  deceased  person.  Boodbo  Nabaik 
BoT  v.  NiTT7A2ru2n>  Doss         .        8  W.  B.,  186 

289.   — —— — — — ^— -   Execution   of 

decree  where  judgmenUdebtor  i$  c{0a<<.>-Execution 
cannot  issue  agunst  the  estate  of  a  deceased  person 
until  there  is  some  one  on  the  record  as  representing 
the  estate.    Lbkbaj  Boz  o.  Bighabax  Mibssb 

[7W.B.,62 


240. 


Bmecuiion 


against  person  as  representative. — If  execution  has 
once  been  duly  issued  against  a  person  as  representa- 
tive of  one  who  is  deceased,  this  person  cannot  dispute 
his  representative  character  on  the  occasion  of  any 
subsequent  issue  of  execution  against  him  as  repre- 
sentative. Dhbbaj  Mahatab  CHUirD  ff.  Pxabbb 
Doisbx  •8W.B.,MIs.,81   I 
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24L 


XSzeeution  against  i»er8on 


personally  after  failure  to  ezeoute  against 
him  as  representative. — ^Where  succesnve  appli- 
cations for  execution  had  been  made  for  years  against 
a  party  merely  as  the  representative  of  a  deceased 
defendant,  it  was  held  that  execution  could  not  be 
taken  out  against  him  personally  as  one  of  the  origi- 
nal defendants,  even  if  he  were  liable  in  both  capa- 
cities.   Pbbx  Lall  Gobsambb  «•  Hobsebivooixeev 

[18W.B^d6 

242. 


Beoree  against  deceased 
person.  Effect  on  representatives.— Oivi^  jPro- 
cedure  Code,  1859,  ss.  10^  203,  210,  d^.— When  a 
decree  has  been  obtained  against  A,  in  his  lifetime, 
and  A.  dies  before  execution,  A,*s  estate  is  properly 
described  in  the  proceedings  in  execution  as  the  estate 
of  A.  (section  210,  Code  of  Civil  Fkocedure) ;  and  in 
the  certificate  of  sale  the  purchaser  is  properly  de- 
clared to  have  purchased  the  right,  title,  and  interest 
of  A.  in  the  property  sold;  but  this  prooedore  ia 
improper  in  cases  in  which  tiie  debtor  dies  before  or 
pending  the  suit,  and  the  suit  is  brought  or  conti- 
nued against  his  representative.  In  such  cases 
the  representative,  and  not  the  deceased  person,  is 
the  defendant  (sections  104  and  208);  and  in  the 
notification  of  sale  (section  249)  and  in  the  c^tificate 
of  sale  (section  259)  it  ought  to  be  set  forth  that 
what  is  sold  is  the  right,  titlei,  and  interest  of  the 
representative  on  the  record.  Natbi  Hasi  v.  Jax- 
iri 8BonL,A.C^d7 

24a 


Bepresentative  of  debtor. 
-^Civil  Procedure  Code,  1859,  s,  a03.—Seedon  203, 
Act  VIII  of  1869,  although  it  primarily  refers  to  a 
party  who  has  been  substituted  before  decree  for 
the  original  debtor,  is  equally  applicable  to  a  person 
who  has  become  representative  of  the  original 
debtor  in  execution  proceedings,  his  liability  being 
limited  to  the  extent  of  the  property  of  the  original 
debtor  which  may  have  come  into  his  hands.  Jatux 
HossEur  o.  HmauH  Jah       .        .    8W.B»181 

244. 


■  Sxecution 
against  represeutati'M  where  he  has  assets  hutfenle 
to  scUisfy  decree. — ^If  a  decree-holder  can  show  that 
assets  of  a  deceased  judgment-debtor  have  come  into 
the  hands  of  such  debtor's  legal  representative,  and 
if  the  representative  fails  to  satisfy  the  Court  that 
he  has  duly  applied  such  assets,  the  latter  may  he 
arrested  in  execution  of  the  decree.  Dhbbaj  Mah- 
TAB  CavvD  Bahajkxu  v.  MuvMOHorsB  Dasbbb 

[12W.B,617 


246.- 


OivU 


Code,  1859,  s.  ^09.— When  a  decree-holder  wishes  to 
execute  his  decree  against  the  heirs  of  his  judgment- 
debtor  to  the  extent  of  property  inherited  from  the 
.debtor  and  not  duly  applied  by  the  heirs,  he  must, 
before  he  can  put  section  208,  Act  VIII  of  1859,  in 
force,  satisfy  the  Court  that  no  such  property  of  the 
deceased  can  be  found  as  he  can  sell  in  execution. 
IsDJU)  Nabaut  HisflBB  9.  Kkisto  Chvitdbb  Mabto 

[14W.B.,882 
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10.  EXECUTION  BY  AKD  AGAINST  EB- 
PBESENTATIYES— con^'mMd. 


240. 


Parly  In  posseBsion  of 


property  of  deceased.— An  order  was  made  under 
fecUon  210  of  Act  VIII  of  1859,  making  the  legal 
repreaentativeB  of  a  deceased  judgment-debtor  parties 
to  a  suit  In  execution  of  a  decree  obtained  against  the 
deceased  in  his  lifetime.  Subsequently  the  decree- 
holder  discovered  that  certain  property  which  he 
daimed  to  be  the  property  of  the  deceased,  was  in 
the  possession  of  a  third  person,  C,  and  he  applied 
to  have  C/«  name  put  upon  the  record  and  to  be 
allowed  to  execute  the  decree  against  him.  Seld 
that  the  Court  had  no  power  to  put  C*  name  on  the 
record.  Nadu  Hosssik  v»  Bibsbn  Chai7d  Babsa- 
KAT 8C.I^B.,4d7 

247.  — — *  Marriage  of  party  pend- 
ing exeoation. — ** Judgment," — CivU  Procedure 
Codey  1859,  9, 105, — ^A  party  having  died  while  a  suit 
against  him  was  pending,  his  widow  was  brought 
upon  the  record  as  defendant,  and  judgment  was  given 
against  her,  which  was  subsequently  af&rmed  on 
appeaL  The  ori^^nal  decree  embraced  an  award  of 
certain  wasilat  (accruing  after  the  husband's  death) 
for  which  the  widow  was  personally  liable.  Between 
the  original  and  final  judgments  she  married  again, 
and  execution  of  the  decree  was  accordingly  sought 
against  her  second  husband.  Seld  that  he  was  not 
Imble  to  summary  proceedings  in  execution,  and  that 
the  term  "judgment''  in  section  105,  Act  VIII  of 
1869,  did  not  include  the  judgment  in  appeal. 
BnroiBTTK  CmrKDBB  Siboas  v,  Maokintosh 

[9W.B^442 


S4a 


Decree  for  an  aooount— 


Penomalldeeree. — Where  a  decree  ordered  a  defend- 
ant to  give  in  certun  accounts  within  a  specified 
period,  uid  the  defendant  survived  the  period  without 
any  proceeding  being  ever  taken  against  him,  it  was 
held  that  the  decree  was  binding  upon  him  personally, 
and  could  not,  after  his  death,  be  executed  against  his 
widow  and  representative.  Bidhoo  Mookhbb  Das- 
SBB  «.  Bxuot  Ebshub  Bot        .    12  W.  B.y  486 


94a 


—  Decree  for  damages.— CVih7 
Procedure  Cade,  1859,  tf,  102,  103,— Liability  of 
pnrehater  for  pereonal  debt, — A  defendant,  against 
whom  a  Pi^cipal  Sudder  Ameen  had  decreed  damages 
on  account  of  certain  maUcious  and  wrongful  conduct 
towards  plaintiif,  appealed  to  the  High  Court;  but 
before  the  appeal  came  on  for  hearing  he  died.  Upon 
this  a  party  ( Jf.)  sought  to  be  substituted  for  the 
deceased  appellant,  not  as  his  legal  representative, 
otherwise  than  as  having  purchased  a  share  in  his 
property,  and  in  consequence  liable  to  be  injuriously 
affected  if  the  plainliff  proceeded  to  execute  the 
decree  which  he  had  obtained  in  the  lower  Court  Seld 
that  the  dena-pauna  clause  in  M,*t  deed  of  purchase 
from  deceased  did  not  make  M,  liable  to  pay  so  pure- 
ly personal  a  debt  of  deceased  as  that  which  the 
decree  created,  and  consequently  If.'s  only  title  to  be 
the  appellant's  legal  representative  fiuled.  MaoIiBOD 
«.  EuBHOJB  Sahoo      •        .        .    9  W.  B.»  271 

II 


EXECXJTION  OF  DECBEB— 0aaftiMM<l. 

10.  EXECUTION  BY  AND  AGAINST  BE- 
PBESENTATIVES— co«^iiM<e(^. 


250. 


Effect  on  decree  of  judg- 


ment-debtor becoming  by  inheritance  one 
of  decree-holderB.— -Where  a  judgment-debtor  be- 
comes by  inheritance  one  of  the  decree-holders  in  re- 
spect of  the  same  property,  or  a  share  in  it,  the  effect 
A  the  inheritance,  either  as  to  a  part  or  as  to  the 
whole  of  the  decree,  is  to  extinguish  it  pro  iapto, 

POGOSB  V,  FUKITBOODDBEN  MAHOMBD  AHSAN  oUos 

Alimooddbbn  Chowdhbt  25  W*  B.,  848 


251. 


Judgment-debtor  acquir- 


ing interest  in  decree  as  representative. — 
A  plaintiff  who  had  obtained  a  decree  having  died, 
and  the  defendant  in  the  suit  being  one  of  the  repre- 
sentatives of  the  deceased  plaintiff,  and  as  such  enti- 
tled to  succeed  to  a  share  in  his  estate, — Held  that 
the  mere  fact  of  the  defendant  being  one  of  the 
representatives  of  the  deceased  did  not  debar  the 
other  representatives  from  executing  the  decree  ac- 
cording to  their  rights.    WiSB  v.  Abdool  Aij 

[7W.B..186 


25a 


Bight  to  raise  question  as 


to  validity  of  decree. — Bwecution  againtt  eone 
of  deceased  judfftneiU-dehtor. — ^Where  tilie  sons  of 
a  deceased  judgment-debtor,  whose  estate  is  declared 
by  the  decree  to  be  liable  to  sale,  are  admitted  on  the 
record  as  his  representatives,  they  are  not  entitled,  in 
the  execution  stage,  to  reopen  the  whole  case,  and  to 
ask  for  a  decision  as  to  whether  the  debt  incurred  by 
the  father  was  not  for  the  benefit  of  the  estate^ 
or  was  in  some  other  way  invalid  under  the  Hindu 
law  and  not  binding  on  the  joint  family.  Shbo 
Sahot  Fandby  V,  Bam  Bwsvjvtx  Sinoh 

[28  W.  B.,  127 

BAHANuaBA  Singh  «.  Eishbn  Kishobb  Nabaik 
SiKGH  .    '    .  •       28  W.  B.,  266 

BxTBTOO  SiiraH  v,  Bak  Pubmbssitb  Sinoh 

[24W.B^8M 


258. 


Impeachment  of  tlie  de- 


cree by  a  legal  representative.— Power  of  Court 
to  review  its  order  (^sanction  for  transfer, — Mofus' 
HI  Small  Cause  Court  Aet,XIofl865,s,21,—Citnl 
Procedure  Code  (Act  XIV  of  1882),  s.  655.— On 
4th  June  1879,  one  A,  obtuned  a  Small  Cause  Court 
decree  against  S,,  the  widow  of  the  opponent's  se- 
parated brother,  and  on  the  l7th  November  1881 
assigned  it  to  the  applicant.  Immediately  after  the 
assignment  the  applicant  applied  to  the  Court  for 
execution,  which  was  ordered  under  section  282  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)— neither  A 
nor  P.  having  appeared  to  object  to  it,  though  notice 
of  the  applicant's  application  was  given  to  them. 
The  applicant,  aooorduigly,  on  6th  February  1882, 
recovered  BIO  from  P.  in  execution.  Shortiy  after- 
wards P,  died,  and  the  applicant  applied  for  further 
execution  of  the  decree  against  the  opponent  as  her 
legal  representative.  The  opponent  admitted  that  he 
was  her  heir,  but  objected  to  the  execution  on  two 
grounds,  viz,  :  (1),  that*  tiie  decree  had  already  been 
satisfied,  and  (2)  that  the  transfer  of  the  decree  was 
fraudulent  and  collusive.    The  lower  Court  rejected 

8q2    • 
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EXECUTION  OF  BJSCKBSB—eoiUiiimed. 

10.  EXECUTION  BY  AND  AGAINST  RE- 
PBESENTATIYES— «o»<t««ei. 

Impeachment  of  the  decree  by  a  legal 
representative — coniifmed, 

the  application  for  ezecation,  holding,  as  to  the 
alleged  satisfaction,  that  it  could  not  he  recognised,  as 
it  was  made  ont  of  Court;  hut,  as  to  the  second 
ohjeption,  that  though  the  sale  was  duly  effected, 
there  was  fraud  and  collusion  in  the  assignment 
of  the  decree.  The  applicant  thereupon  applied 
to  the  High  Court  Seld  that  the  applicant  was 
entitled  to  execution.  As  to  the  first  ohjeclion, 
the  decision  of  the  lower  Court  was  right.  As  to  the 
second  ohjection,  there  was  no  evidence  of  fraud 
or  collusion;  and  the  Court  having  found  that  the 
sale  was  duly  effected,  the  applicant  had  the  same 
right  to  execute  the  decree  as  the  transferor  A,  had. 
If  the  judgment-debtor  had  been  alive,  she  could  not 
have  resisted  the  execution,  and,  as  her  legal  represen- 
tative, the  opponent  did  not  stand  in  any  better  posi- 
tion. The  Court  was  hound  to  execute  its  own  decree, 
it  being  unreversed  and  in  full  force.  Mulohaitd 
Rasohodbas  9.  Chhagak  Nabak 

[L  I^  B.,  10  Bom.,  74 

11.  JOINT  DECREE,  EXECUTION  OP,  AND 
LIABILITY  UNDER. 


254. 


■  Joint    decree. — Unchamging 

eh(Mraeter  of  joint  decree. — ^Whenonce  a  joint  d^ree 
has  been  given,  that  decree  ever  after  remains  a  joint 
decree,  any  act  or  conduct  of  the  decree-holder  not- 
withstanding.    JVQQXrSSATR  SlKC^H  V,  AhMBSOOL- 

LAH 8W.B.,ld2 

OuDH  Bbhabi  Lal  o.  Bbojo  Mohitn  Lal 

[4  B.  I^  B^  Ap.,  41 :  18  W.  B.,  128 


266. 


'Unchanging 


character  of. — ^A  joint  decree  remains  a  joint  decree, 
notwithstanding  the  acts  of  the  decree-holder  in 
realising  his  money  from  one  or  more  of  the  judg- 
mentrdebtors  separately,  for  he  is  entitled  to  realise 
his  debt  from  any  one  of  the  debtors,  and  by  proceed- 
ing against  one  he  does  not  relieve  the  other  debtors 
from  their  joint  liability  to  him.  Nunkoo  Lall  v. 
Dhitkbsh  Eoobb     .  .       17  W.  B.y  407 


25a- 


-  Joiwt  and  several 


Uabilitg.--On  29th  November  1861,  A.  obtained  a 
decree  against  J9.,  C,  i>.,  and  others  in  the  follow- 
ing terms  :  That  "  the  suit  be  decreed  with  mesne 
profits  as  far  as  they  can  be  ascertained  to  be  charged 
npon  all  the  defendants  jointly  and  severally ;  the 
costs  of  the  plaintiff  to  be  paid  by  the  defendants, 
and  each  of  the  defendants  to  pay  his  or  her  own 
costs."  On  6th  October  1866,  C.  instituted  a  suit 
against  A.  to  have  the  sale  of  certain  mouxihs,  which 
had  taken  place  in  execution  of  A.'e  decree,  set  aside. 
This  suit  was  decided  by  the  High  Court  in  favour  of 

C,  and  the  decision  was  confirmed  by  the  Privy  Coun- 
cil on  14th  June  1872.  In  the  meanwhile  A.  pro- 
ceeded to  execute  his  decree  as  against  S.  and  2>. ; 

D.  olnected ;  the  bwer  Court  allowed  her  objections, 
and  the  High  Court  on  appeal,  on  12th  December 
iqp6,  affirmed  that  dedsion.    The  lower  CouH  allowed 


EXECUTION  OF  DECBEE— «0fli<tflNiMl. 

11.  JOINT  DECREE,  EXECUTION  OF,  AND 
LIABILITY  UNDER— coa^tMied. 

Joint  decroo  ■  conHnued. 

A.  to  proceed  to  execute  his  decree  as  against  B., 
and  on  2nd  June  1866,  certain  property  belonging  to 

B.  was  sold  in  execution  of  A.*e  decree,  and  pur- 
chased by  ^.  On  8th  August  1866,  the  Court  dulv 
confirmed  the  sale,  and  ordered  the  suit  to  be  stmclE 
off  the  file.  On  5th  July  1869,  A.,  stating  that 
there  was  still  a  sum  of  money  due  to  him  under  the 
decree  of  29th  November  1861,  made  an  application 
praying  that  the  suit  might  be  restored  to  the  file,  and 
that  the  rights  of  B.  in  certain  property  might  be  put 
up  for  sale.  £eM  that  ^.'^  decree  being  a  joint  one, 
he  was  entitled  to  execute  it  against  any  of  the  de- 
fendants he  might  select.  Wabxd  Ali  v»  Mulliox 
Ehatxt  Hosssiir  Au 

[12  B.  L.  B., 600 :  20  W.B.,  81 

Sbbbkath  Ohobb  v.  Sahib  Rax  Rot 

[12RIkB.»604»note:  12  W.B«804 

KBI0HTO      ElSHOBB      CHnOKEBBUTTT     V.     RaX 

LooHmf  BiTBDHiTK         .    2  W.  B.,  Mis.,  48 

QOPAL  PBBSHAD  v.  RAXAVOOaBA  8IS&K 

[8  W.  B.,  201 
RoaHOOVATH  Doas  cl  AiiLAdbbv  Pattuck 

[6W.B.,e 

-  Joint  Judgmeni' 


267. 

debiore,  Liahility  of.-^Jji  executing  a  joint  decree 
against  several  debtors,  it  is  not  open  to  a  Court  to 
stay  the  sale  of  the  property  of  certain  of  the  debtors, 
upon  their  offering  to  pay  what  they  consider  their 
share  of  the  amount  due  nnder  the  decree ;  nor  can  a 
Court,  in  such  a  case,  upon  proper  action  taken  by 
tiie  judgmentrcreditor,  refuse  to  attach  and  sell  the 
property  of  any  one  of  the  judgment-debtors  in  satia- 
faction  of  the  entire  judgment-debt.  The  liabilitiea 
of  joint  debtors  as  amongst  themselves,  H  not  settled 
privately,  can  be  determined  only  in  another  suit. 
Eallz  Mohtth  Pal  v.  Dnro  Nath  Chvokbabuttt 

[8  C.  L  B.,  84 


26a- 


>  Joint  and  several 


decree  for  mesne  profits, — On  an  appeal  from  an 
order  passed  in  execution  of  a  decree  for  possession 
and  mesne  profits,  the  High  Court  laid  down  the 
principle  that,  though  the  decree  was  in  words  a  joint 
and  several  decree  for  mesne  profits,  yet  where  it 
could  be  proved  inoontestably  that  out  of  a  number 
of  defendants  any  one  had  been  in  possession  only  of 
particular  lands  or  a  distinct  mouzah  or  lease,  his 
liability  to  satisfy  the  decree  would  in  equity  extend 
no  further  than  to  such  particular  land,  mouzah,  or 
lease,  and  for  such  land  the  decree-holder  could  take 
out  execution  as  against  lessor  and  lessee  ;  the  prin- 
ciple was  then  applied  to  the  case  under  appeal. 
Seld,  in  explanation  of  that  opinion,  that  as  the 
appelant  was  the  lessee  of  one  village,  he  could  be 
held  jointly  and  severally  liable  with  the  proprietors 
(co-defendants),  and  the  decree-holder  coi^d  proceed 
against  him  either  severally  or  jointly  with  those 
defendants,  and  realise  the  wasilat  due  on  that  vil- . 
lage.    GuiTBfiH  DUTT  v.  BuxiWirHT  Sikoh 

C14W.B.,176 
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11.  JOINT  DECREE,  EXECUTION  OF,  AND 
LIABILITY  UNDER—con^iiiweiJ. 

Joint  6»eree—eonHimed, 

258. UeUate  ofawm 

debtors  am  pmymeni  of  pari. — ^When  a  decree-holder 
having  a  joint  decree  against  eeveral  personB  deals 
with  some  of  them  as  severally  liable  for  certain  re- 
spective shares,  he  cannot  execute  the  same  decree  as 
a  joint  one  against  the  remaining  judgment-debtors. 

BiBBOKAUTH    TBWABBT  «.  EOYIABHBAirY  NaBAIN 

SnTGH 2Hay»a87 


aeo. 


Beleeue  of  one 


debtor. — The  fact  of  a  decree-holder  giving  a  release 
to  one  or  more  of  the  judgment-debtors  who  were 
jointly  and  severally  liable,  cannot  prevent  his  pro- 
ceeding agMnst  the  others  for  the  balance  due.  Sheo 
Chusn  Lall  o.  Bak  Sjtrwx  Sahoo  .  16  W.  B^  48 


26L 


— — ^— —  Eeleaee  of  o%e 
ofeewral  Joint  deibtore, — Having  regard  to  section 
ii  of  the  Contract  Act,  a  release  of  one  of  two  judg- 
ment-debtors who  are  made  jointly  liable  for  the 
amount  of  the  decree  does  not  discharge  the  other 
from  liability ;  execution  can  be  taken  out  against 
him.    EiAX  Att  «.  Eatamaddx  .  6  C  Ij,  IBLf  212 


262. 


Liability      of 


JMdgment'debtore. — ^When  the  judgment-debtors  are 
jointly  and  severally  liable  to  pay  the  decreed  amount, 
the  fact  that  one  has  paid  his  quota  of  an  instalment 
will  not  modify  his  joint  liability  if  default  be  made 
by  the  other  judgment-debtor,  and  an  order  protect- 
ing the  estate  of  the  former  from  proceedings  to 
realise  the  whole  sum  decreed  is  improper.  Salig- 
Bam  v.  Bax  Sswitk  1  Agra,  Mis.,  14 

BatirfaeHon  of 


deeree.'-^BepreeentoMvee  of  deeree^holder. — ^Where 
two  joint  decree-holders,  each  interested  in  an  eight- 
anna  share  in  a  money-decree,  issued  joint  execution, 
and  one  of  them,  after  the  death  of  the  other,  received 
the  whole  amount  due  under  the  decree, — JECeld  that 
this  was  only  satis&ction  as  respects  half  of  the 
decree,  and  that  the  representatives  ot  the  deceased 
were  entitled  to  issue  execution  for  the  remaining 
half.  MAWTTfA  CHxnfDSA  BoT  V,  Ftabi  Mohuk 
Chowdhbt  .  2  B.Ii. B^  Ap.,  48: 11 W.  &,  262 


264. 


I  Joint      share' 

Jkoldere,  Debt  due  to,  on  mortgaged  property.—^ 
A  mortgaged  property,  burdened  with  the  payment 
of  an  entire  debt  to  two  shareholders,  is  liable  to  sale 
at  the  instance  of  both  creditors  separately  so  long  as 
their  claims  remain  unsatisfied.  The  act  of  one  of 
two  holders  of  a  bond  cannot  destroy  the  lien  of  the 
other  on  property  pledged  to  both  as  security  for  a 
joint  debt  Ikdubjibt  Koonwab  «.  Bsu  Bilab 
LALL 8W.B.,180 


266. 


•  Agreement    bg 


one  decree-holder  to  take  by  instalmeniM. — One  of 
several  joint  decree-holders  is  not  bound  bjr  the  acts 
of  another  who  has  compromised  with  the  judgment- 
debtor  and  agreed  to  receive  payment  by  instahuente. 
BALeoBiim  t.  BaAWAiTBi  Dbbn  Sahoo 

[1  Agra,  MiB.,  16 


EXECUTION  OF  DECREE— eonMmsii. 

11.  JOINT  DEOBEE,  EXECUTION  OP,  AND 
LUBILITY  UNDEBr-0o«»^tMMi. 

Joint  deoree— eon^'iMted. 

See  Indubjbiit  v.  Sbwabax  alias  MmrBBBAV 

[5N.W^16 

266,      ■  JDiseharge     hy 

one  of  several  joint  deeree-holders.^-The  representa- 
tives of  one  of  several  decree-holders  conveyed  his  in- 
terest in  the  decree  to  A.  Some  time  afterwards  A* 
filed  a  petition  in  Courts  stating  that  the  decree  had 
been  satisfied  out  of  Court,  and  the  case  was  tiiereupon 
struck  out  as  far  as  he  was  concerned.  Subsequentiv, 
the  other  decree-holders  applied  for  execution  of  their 
share  of  the  decree,  but  it  was  objected  that  the 
decree  had  alreadv  been  satisfied  by  payment  to  A. 
Seld  that  the  otner  decree-holders  were  entitled  to 
proceed  with  execution  for  the  amount  of  their  share, 
a  joint  decree-holder  having  no  power  to  g^ve  a  dis- 
charge out  of  Court  to  a  judgment-debtor  for  more 
than  his  own  share  in  the  decree.  Budhuk  «• 
Hatbzah 4C.Ii.B.,70 


267. 


Separate    exe^ 


eutions. — Mxeention  of  share  of  iecree. — Joint 
decreo-holders  are  not  entitied  to  apply  separately  for 
execution  of  the  decree  limited  to  what  they  consider 
their  respective  interests  in  it.    Pbakkath  Mittbs 

t7.  MOTHOOBFAUTH  CkUOKBSBUTTT 

[6W.B.,Mi8.,66 

Ihdubjbet  Eoovwab  9.  Mazum  Alt  Ehah 

[6W.B.,Mi8«76 
Bab  Davodhub  Doss  v.  Bholavath 

[2N.W.,418 

Application  by 


one  decree-holder  for  execnOon  of  share  of  decree, — 
There  is  no  provision  of  law  which  allows  a  decree- 
holder  to  apply  for  partial  execution  of  a  decree,  nor 
any  which  idlows  several  joint  decree-holders  to  put  in 
separate  applications  for  execution  of  a  decree  in 
respect  of  tiieir  several  shares.  An  application  made 
by  one  of  several  joint,  holders  of  a  decree  enures 
for  the  benefit  of  all,  Balkishooh  o.  Mahokkbd 
Tazax  Allbb  .        .    4  N.  W.,  80 

Contra,  Chooa  Sahoo  «.  Tbipooaa  Dittt 

[ISW.B.,244 


•  Complex  decree. 


Application  for  execution  of  portion  of  decree- 
When  a  decree  is  of  a  complex  nature  and  giante 
different  hinds  of  relief  to  be  obtained  by  process  of 
different  kinds,  there  is  no  valid  objection  to  separate 
applications  for  partial  execution  of  the  decree.  Bak 
Baxsh  Sikgh  V,  Madat  Ali     .        .    7  N.  W.,  9 

270,  ■  Partial    satiS' 

faction.— Execution  for  remainder.—^The  rule  of  kw 
which  forbids  application  for  execution  of  part  of  a 
decree  does  not  bar  application  for  all  that  remains 
due  upon  a  decree  where  the  rest  has  been  previously  ' 
satisfied.  Tbj  Nauaih  Chattbbjbb  «.  Bam  Tuwoo 
MOJOOMDAB      .        .  .    12W.B.,870 


27L 


Execution      of 


portion  qf  decree,— One  out  of  several  decree-holders 
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JUUDCUVION  OF  TyEORSB—eanUmed, 

n.  JOINT  DECREE,  EXECUTION  OP,  AND 
LIABILITY  UNDEB— eow^UNMi. 

Joint  decree— ccMi^'MMd. 
cannot  execute  a  decree  in  respect  of  his  own  fepaiate 
interest,  or  otherwise  than  the  decree  as  a  whole. 
In  this  case,  howerer,  the  decree-holder  was  allowed 
to  amend  his  application  to  eacecate  the  decree  for 
his  own  share,  and  to  convert  it  into  an  application 
to  exeente  the  whole  decree.  Jvdoovath  Bot  «. 
Bak  BmuH  CHUTTAvan    .        .    7W.  B^686 


272. 


Application  hy 


joint  decree-holdsr  for  execution  of  their  ehare  of  a 
decree, — Notice  of  execution. — Two  ont  of  several 
oo-decree-holders  applied  to  the  Judge's  Court  to  exe- 
cute their  share  of  a  decree.  Held  that  this  was 
not  an  application  upon  which  the  Court  would  pro- 
ceed in  execution,  and  that  it  could  not  in  appeal  he 
changed  into  an  application  for  an  execution  of  their 
whole  decree.  Pubfoo  Chuitdiia  Mookbbjbb  «. 
Sasada  Chvbn  Bot 

[dRI^B^Ap^21:UW.B^241 

NlTBO  ElSHOSB  MOJOOXDAB  «.  AjnTTTWD  MOKITH 

MoJooKOAB  17W.B^19 

NUKB  COOKAB  FOVTBHDAB  9,    BUKBO  OOPAL 

Sahot     ....     28W.  B*,  842 
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CHml     Proce- 


dure Code,  1859,  e.  207,-^Exeeution  of  ehare  of 
deeree,~-ThovLgh.  one  of  two  or  more  decree-holders 
may,  with  the  permission  of  the  Court,  take  out  exe- 
cution of  a  joint  decree  under  section  207,  the  exe- 
cution must  be  for  the  whole  decree,  and  not  for  any 
fractional  share  to  which  the  decree-holder  may  con- 
sider himself  entitled,  the  Court  making  such  orders 
as  may  be  necessary  for  protecting  the  interest  of 
other  decree-holders.  TsAKOOB  Dobs  Sinoh  «. 
LUCHMBPUT  DOOGUB      .  .  .     7  W.  B.,  10 

JVOJBBBTnV  OOOFTO  «.  QOLOOZ  MOKBB  DbBIA 

[22  W.  B^  864 


274. 


■  Ciifil      Proce- 

dure Code,  1859,  »,  207,-^Partiee,^WheTe  one  of 
several  persons  entitled  to  the  benefit  of  a  decree 
seeks  to  have  it  executed  without  joining  the  others 
interested,  his  proper  course  is  to  apply  to  tiie  Court 
under  section  207  of  the  avil  Procedure  Code,  1859. 
AMATOOL  BAS800L  V.  LlTrBBPUK  .     18  W.  &,  802 


278. 


Jiilfht    of  one 


of  joint  deeree-holdere  to  execution. — Civil  Procedure 
Code,  1859,  e,  207. — A  oo-decree-holder  has  no  right 
to  claim  execution  unless  he  salasfies  the  Court,  with- 
in the  provisions  of  section  207,  that  there  was  suffi- 
cient cause  for  his  asking  to  have  execution  alone; 
and  in  order  to  do  this,  the  Court  must  hear  all  that 
the  judgment-debtors  have  to  urg^  against  the  ap- 
plication. Ukbith  Nauxh  Chowphbt  v.  Chukdeb 
KisHOBB  SivaH  .        .        .        .    21 W.  B.»  81 

278.     .    Application 


hyeome  of  joint  deeree-holdere  for  execution. — Oivil 
Procedure  Code,  1859,  e.  flOtf.— All  the  judgment- 
creditors  except  one  (R.)  having  applied  for  execu- 
tion of  a  decree  for  costs  against  one  of  the  judgment- 


SXBCUnON  OV  JXBOKSSB—eanHnued. 

11.  JOINT  DECBEE,  EXECUTION  OP,  AND 
LIABILITT  UNDEB^-coaifMMci. 

Joint  deeree — eonHnmed. 
debtors,  the  answer  was  that  she  (the  judgment-debt- 
or) had  pud  all  that  was  due  from  her  under  the 
decree  to  JET.,  who  had*  under  Act  VIII  of  1859,  sec- 
tion 206,  certified  the  fsct  to  the  Court.  The  Subor- 
dinate Judge,  without  enquiring  into  the  allegation, 
allowed  execution  to  issue.  Seld  that  the  applicants, 
not  being  the  whole  of  the  decree-holders,  had  no 
right  to  make  the  application  without  showing 
sidBcient  cause  for  such  a  course, — tfiz.,  either  that 
they  did  not  know  of  the  alleged  payment  to  H., 
and  that,  if  made,  it  had  been  made  to  defraud  them, 
or  that  the  defendant  was  privy  to  the  fraud.  Nyva 
EooBB  o.  DooLBB  Chuitd  .  22  W.  B,  77 

277.  — ^— — — — —  Joint  decree- 
holdei^e.—Citil  Procedure  Code,  1859,  e.  307.— 
Where  more  persons  than  one  are  interested  in  a 
decree,  any  one  or  more  of  them  may  apply  for 
execution  of  it  under  section  207,  but  the  Court,  in 
passing  an  order  in  execution  of  such  decree,  ought 
to  protect  the  interests  of  other  decree-holders,  and 
Budi  other  person  ought  not  to  apply  for  second 
attachment  of  the  same  property  under  the  same 
decree,  but  should  apply  to  share  in  the  proceeds 
reaUsed  by  the  sale  in  the  execution  which  has  been 
ordered.    Abid  Ali  v.  Muviroo  Btas 

[2  A«ra,  188 

278,  Cifril  Proce- 
dure Code,  1859,  e.  307.— Where  one  of  several 
holders  of  the  same  decree  wishes  to  take  out  execu- 
tion, his  proper  course  is  to  apply  under  section  207, 
Act  VIII  of  1859,  to  execute  the  whole  decree,  and 
the  Court,  if  it  sees  sufficient  cause,  may  admit  the 
application,  passing  such  order  as  may  be  necessary 
for  protecting  the  interests  of  the  other  decree- 
holders.  Indbo  Cooblab  Dobs  v.  Mohixa  MoHirir 
Boy 16W.B^16e 

AUBBBKOOinSBA      KhATOOH     9.      AMBBBOONISSA 

Khatoon    .  .  22  W.  B.,  204 

Fabz  Bukbh  Chowshbt  v.  Sadut  Ale  Ehajt 

[28W.B,282 


279. 


'  Aheence  itf  some 


deeree-holdere. — Protection  of  intereete  of  abeeni, — 
Where  some  of  the  decree-helders  in  a  joint  decree 
apply  for  execution,  the  application  may  be  refused 
or  granted  at  the  ^cretion  of  the  Court,  which  is 
bound  to  see  that  injury  is  not  done  to  the  rights  of 
absent  decree-holders ;  but  whether  the  Court  does  so 
or  not,  aU  recoveries  in  execution  so  made  must  be 
for  the  benefit  of  all  the  decree-holders.  Shib 
Chuitdbb  Dabs  o.  Bax  CnuimBB  Pobdab 

[18W.B.,29 


280. 


Sxecution   by 


one  creditor. — A.  and  B,  obtained  a  decree  against 
C.  A  obtained  an  order  for  execution  of  his  share 
in  the  amount  of  the  decree.  C.  pledged  immove- 
able property  as  security  to  A.,  who  caused  it  to  be 
sold.  B.  applied  to  the  Court  for  her  share  of  the 
sale-proceeds.    The  Principal  Sudder  Ameen  refused 
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11.  JOINT  DECREE,  EXECUTION  OP,  AND 
LIABILITY  UNDER— ccm^'mitfd. 

Joint  decatee—contimued, 

the  application.  On  appeal, — JECeld  that  the  order  for 
execation  ought,  in  express  terms,  to  have  reserved 
the  rights  of  the  other  decree-holders  to  share  in  the 
proceeds  of  the  ezecation.  The  case  was  sent  hack 
that  the  Principal  Sudder  Ameen  might  apportion 
the  amonnt  realised  amongst  all  the  decree-holders. 
Tababwdami  BuBKOin  «.  Bbhabi  Lal  Rot 


SSL- 


-  BofeeuHon  of  par' 


ti4m  of  decree  aeeording  to  eaetemt  of  the  applieaiUt^ 
intereet. — The  effect  of  a  Privy  Oouncil  judgment 
being  that  eadi  of  two  co-plaintiffs  was  entitled  to  a 
mmety  of  a  tslnk  in  the  possession  of  the  defendant, 
who  then  purchased  the  interest  of  one  of  them, — Jffeld 
that  the  other  oo-pUdntiff  could  obtain  execution  ac- 
cording to  the  extent  of  her  interest  in  the  estate. 
Hfsbish  Chukdbb  Chowdhbt  o.  Kali  Sfndbbi 
DiBi     .  I.IuB^90alo.,482:12  0.Ii.IL,6U 

[Ii.B^lOLA.,4 


^-— —————— —    Civil    Proee' 

dure  Code,  1859,  a.  207, — JSxeeution  of  portion  of 
decree. — A  joint  decree  was  passed  in  favour  of  A. 
and  B,t  and  A,  subsequently  applied  for  execution 
alone,  iJleging  tlmt  B,  would  not  join  with  'him  in 
the  applic&on.  The  judgment-debtor  stated,  and  B, 
admitted,  that  more  than  half  of  the  decretal  money 
had  been  paid  to  the  latter  (out  of  Court),  but  the 
Court  disbelieved  the  statement,  and  ordered  execu- 
tion to  issue  for  the  full  amount  of  the  decree.  Seld 
that  the  Court  should,  under  section  207  of  Act  VIII 
of  18G9,  have  allowed  execution  for  half  the  amount 
of  the  decree  only.  Bbojbswabi  CHOWPHHAirEB  v. 
Tbifooba  Sookdabbb  Dbbi  .  8  O.  Ii.  B^  618 


— ^— — — — — —  AppUeation  hf 

omejoimt  decree-holder  for  execution  in  reapeet  of 
hia  own  ahare, — IVantfer   of  decree  to  judgment- 
deMor.—Cipil  Froeedure  Code,  1877,  aa.  231, 232,— 
A  joint  decree  cannot  be  executed  bv  one  of  the 
several  joint  holders  in  respect  only  of  his  share  of 
the  decree.    Bam  Autar  v.  Ajudhia  Singh,  J.  L,  B,, 
1  All.,  281 :  The  Collector  of  Shahjahanpur  v.  Surjan 
Singh,  I.  L.  B.,4  All,  72;  and  Saro  Sanker  Sandgal 
T.  l^rak  Chandra  Bhuftacharjee,  3  B.  L.  B.,  A.  C, 
114,  followed.    When  by  operation  of  law  one  of 
sevml  joint  judgement-debtors  acquires  the  position 
of  decree-holder  in  respect  of  the  whole  judgment- 
debt,  the  effect  is  to  exting^h  the  Ualnlity  of  the 
other  judgpnent-debtors,  and  the  decree  cannot  be 
executed  against  them.    But  when  one  of  them  so 
acquires  only  a  partial  interest  in  the  decree,  the 
effect  is  not  to  extinguish  the  entire  judgment-debt, 
but  so  much  only  of  it  as  such  judgment-debtor  has 
so  acquired.     Wiae  v.  Ahdool  Ali,  7  W.  B.,  136  ; 
Pogoae  v.  Fuhurooddeen  Mahomed  Ahaan,  26  W, 
B.,  348;   In  re  Degumburee  Dahee,  B,  L.  J2.,  Sup. 
Vol.,  938;  and  Khoahalee  v.  Nund  Lall,  6  N.-W., 
1,  reSemd  to.    Seld,  therefore,  where  one  of  several 
joint  decree-holders  applied  for  execntion  in  respect 
of  his  own  share  only,  and  the  joint  judgment-debtors 
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under  the  decree  had  inherited  the  right  therein  of 
one  of  the  joint  decree-holders,  that  the  application 
was  contrary  to  law;  that  so  much  of  the  judgment- 
debt  as  had  devolved  upon  such  persons  had  been 
extinguished;  and  that  application  should  have  been 
made  for  execution  in  respect  of  the  entire  unextin- 
guished portion  of  the  judgment-debt.  Brqfeeufari 
Chowdhranee  v.  Tripoora  Soonderee  Dehi,  3  C.  Z, 
B.,  613;  and  BibeeBudhun  v.  B[(rfezah,4  C.  L.  £., 
70,  followed.  Bahaxsi  Das  v.  Maeabani  Evab 
(XIi.B^6AlL,27 


284. 


Pagment  out 


of  Court  to  one  of  aeveral  joint  judgment-creditora. 
' — Part  aatiaf action  certified  to  the  Court. — Appli' 
cation  for  execution  of  f^ll  amount  of  decree. — 
Civil  Procedure  Code  {Act  XIV  of  1882),  aa.  231, 
244,  268. — On  an  application  for  execution  for  the 
full  amount  due  under  a  decree  by  some  of  sever^ 
joint  decree-holders,  the  judgpnent-debtor  objected  to 
execution  being  granted  for  the  full  amount  of  the 
decree  on  the  ground  that  he  had  already  paid  off  a 
large  portion  of  the  money  due  under  the  decree  to 
B.,  one  of  the  joint  decree-holders.    The  payment 
was  made  out  of  Court,  but  B.,  who  claimed  to  be 
entitled  to  a  12i  annas  share  in  the  decree,  certified 
the  payment  in  the  manner  prescribed  by  section  268 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882),  and 
represented  that  his  daim  had  been  satisfied  in  f  uU. 
The  other  joint  decree-holders  denied  B.'b  right  to 
the  12i  annas  share  claimed  by  hipii,  and  refused  to 
recogpnise  the  payment  said  to  have  been  made  to 
him.    The  lower  Court  disallowed  the  objection,  and 
granted  execution  for  the  full  amount  of  the  decree. 
Held  that,  regard  being  had  to  the  provisions  of  the 
General  CUuses  Act  ^ct  I  of    1868),  the    word 
"decree-holder"  in  section  258  of  Act  XIV  of  1882 
should  be  read  in  the  plural,  and  looking  at  the  pro- 
visions of  section  281  of  the  later  Act,  the  Court 
ought  not  to  recognise  paymento  made  out  of.  Court, 
unless  made  and  certified  for  the  benefit  of  all  the 
joint  decree-holders  of  any  portion  of  the  decree  in 
excess  of  that  to  which  the  decree-holder  so  paid  is 
undisputedly  entitied.    ffeld  also  that  a  judgment- 
debtor  is  entitied  to  credit  for  anv  sum  paid  bond  fide 
to  one  of  several  joint  decree-holders,  and  duly  certi- 
fied to  the  Court  by  the  latter,  and  that  the  other 
joint  decree-holden  cannot  execute  the  decree  for 
more  than  their  own  share,    ffeld,  further,  that  in 
this  case  the  lower  Court  was  wrong  in  whoUy  ignor- 
ing the  payment  certified  by  the  decree-holder  B,, 
and  that  it  should  have  determined,  firat,  whether 
the  payment  to  B.  was  a  |paud  on  the  other  joint 
decree-holden;  and,  aecondlg,  what  amount  the  latter 
were  entitled  to  have  out  of  the  whole  decree,  the 
latter  being  the  main  question  between  the  appli- 
cants for  execution  and  the  judgment-debtor,  and 
as  such  clearly  within  the  scope  of  section  244  of  tho 
Civil  Procedure  Code.    Ngna  Kooer  v.  I>oolee  Chund, 
22  TV.  B.,  77;  Brojeawari  Chowdhranee  v.  Tripoora 
Soonderee  Vebi,  3  C    L.  B.,  513 ;  and  Mahima 
Chundra  Bog  v.  Pgari  Mohan  Chowdhrg,  2  B.  L.  B„ 
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Ap.,  43.    Tabuck   Chuitdbb  Bhuttachabjbb  «. 

DlTBVDBO  NATH  SANTAL 

[I.  Ii.  £U  9  Calo^  881: 12  C.  lu  IL,  606 
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Joimt 


decree- 

holdere, — Conditional  decree, — Bs^al  of  eome  to 
Join  in  applying  for  execution, — Civil  Procedure 
Code^  a,  231. — ^The  pxoyisions  of  section  231  of  the 
Civil  Procedure  Code  are  not  applicable  to  the  case  of 
joint  decree-holders  the  execution  of  whose  ^decree  is 
conditional  on  their  joint  performance  of  a  particular 
act.    Fabzand  v.  ABDUUiAH  .  I.  Ifc  B.,  0  AIL,  89 


28a 


Application  hy 


eome  of  joint  decree-holdere.-^Sxecutxon  of  portion 
of  decree, — Where  two  out  of  several  decree-holders 
petitioned  the  Court  to  execute  their  share  of  the 
decree  (which  was  for  possession  and  mesne  profits), 
and  the  other  decree-holders,  though  they  virtually 
joined  in  the  application  by  signifying  their  consent 
subeequentiy  retracted  their  consent,  and  the  original 
applicants  declined  to  proceed  with  the  execution  of 
the  decree  for  mesne  profits, — Held  that  there  was  no 
application  on  the  part  of  aU  the  decree-holders  to 
execute  the  decree  for  mesne  profits,  nor  anv  applica- 
tion by  some  of  them  for  execution  of  tiie  whole 
decree,  and  that  the  Court's  order  directing  realisa- 
tion of  the  unpaid  portion  of  mesne  profits  was  pass- 
ed ¥rithout  any  proper  application.  Qucsre, — Can 
the  purchasers  of  a  share  in  a  decree  be  added  upon 
the  record,  under  Act  YIII  of  1859,  section  208,  as 
co-decree-holderl  P    Sbbtaput  Bot  v,  Ali  Hobsbik 

[24W.B..11 
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'  Civil  Procedure 

Code,  1859,  se.  207,  009.— When  a  decree  is  in  favour 
of  several  persons,  and  out  of  those  persons  some 
transfer  their  interest  to  a  third  party,  the  Court 
would  be  competent  to  allow  the  purcluMcr  to  appear 
as  oo-decree-holder  under  Act  VIII  of  1859,  section 
208,  or  under  sections  207  and  208  together,  to  allow 
him  alone  to  execute  the  whole  decree,  if  the  Court 
were  satisfied  that  the  interests  of  justice  required  it. 
Byjitath  Sahoo  V,  DooLAB  Chavd  Sahoo 

[24W.B.,246 


12.  LIABILITY  POR  WRONGFUL 
EXECUTION. 
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Seisnre  in  exeontion.— 


Trespaii, — Liability  of  judgment-creditor .  — 
Seizure  of  personal  property  in  execution  of  a  decree 
is  not  an  act  of  the  Court,  but  one  of  the  party  him- 
self seeking  execution,  for  which  he  is  liable  if  any 
trespass  be  committed  on  the  property  of  a  stranger. 

SXTBJTAN  BiBI  V.  SABIATULLA 

[3  R  lu  B.,  A.  C  418 :  12  W.  B^  829 


EXECUTION  OF  DECREE—eon^tMrMi. 

12.  LIABILITY  POR  WRONGFUL  EXECU- 
TlO^-^omtinmed. 

Seiature  in  execution— com^immJ. 

Rash  Bbhaby  Lall  o.  Wajab 

[12  B.  I^  B.,  208^  note :  11 W.  B.,  618 
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Liability  of 


execution-creditor  in  damageefor  wrongful  seizure. 
— Attachment  of  etranger^e  property. — Mciuure  of 
damages, — Certain  unl£reshed  rice  belonging  to  the 
plaintiif  was  wrongfully  attached  by  the  defendants, 
under  a  money-decree  obtained  by  them  against  a 
third  party.  The  attachment  had  been  made  under 
a  warrant  which  specified  the  rioe  in  question,  and 
which  had  been  issued  upon  a  darkhast  presented  by 
the  defendants  in  which  they  prayed  for  the  attach- 
ment of  this  particular  rice  as  their  judgment-debt- 
or's property.  The  rice,  while  in  the  cnstodv  of  a 
bailiff  of  the  Court  naar  in  the  plaoe  where  it  had 
been  attached,  was  clandestinely  threshed  and  carried 
off  by  thieves,  who  left  the  straw.  In  a  suit  brought 
by  the  plaintiff  to  recover  the  value  of  the  unthresh- 
ed  rice  from  the  def endants>  both  the  lower  Courts 
dismissed  the  plaintiff's  ciaim,  on  the  ground  that 
the  theft  was  not  the  immediate  or  probable  reault  of 
the  attachment,  and  that  the  conduct  of  the  defend- 
ants had  not  in  any  way  conduced  to  the  loss  of  the 
rice.  Seld  by  the  High  Court,  reversing  the  decrees 
of  the  lower  Courts,  that  the  defendants  were  liable. 
When  the  wrongful  seizure  was  made  at  the  instance 
of  the  defendants,  the  plaintifPs  cause  of  action  was 
complete,  and  was  independent  of  the  subsequent  oc- 
currence. The  theft  might  have  rendered  the  defend- 
ants unable  to  restore  the  rice  in  specie,  but  could 
not  purge,  and  was  no  satisfaction  of,  the  previous 
trespass  which  rendered  the  defendants  liable  for  the 
full  value  of  the  rice.  GoMA  Mahad  Paxil  v, 
OoKA£DAs  Khucji  .        ^    I.  lb  B.,  8  Boxn^  74 


18.  STAY  OF  EXECUTION. 


290. 


Application  for  stay  of 


execution.— OitH^  Procedure  Code,  1859,  s,  S38. — 
Application  for  stay  of  execution  of  a  decree,  an 
appeal  from  which  has  been  filed,  should,  under  Act 
VIII  of  1859,  section  888,  be  made  to  thQ  Court  of 
Appeal  and  not  to  the  Court  which  passed  the  order 
under  appeal.  Abbabbbb  Bb0T7K  v.  Raj  Roop 
KooBB         ....       lC.IbB.,888 

291. Power  to  stay  execation. 

^Civil  Procedure  Code,  ss.  284, 290.— Decree  trans- 
ferred for  executton.—WheTe  a  decree  of  the  High 
Court  b  transmitted  to  a  Judge  for  execution  under 
section  2M,  Act  YII  of  1859,  and  the  judgment- 
debtor  contends  that  the  balance  due  on  the  decree  is 
less  than  that  for  which  execution  is  sought,  the 
Judge  has  no  jurisdiction  to  enquire  into  the  ques- 
tion, but  may,  on  cause  shown  under  section  290, 
stay  execution,  pending  a  reference  to  the  High 

Court     ElSHUB    C&tTNDEB    PaUL     CHOWDHBT    V. 

Ehxlat  Chundkb  Ghobb  .       9  W.  B.,  881 


Power  of  Court  executing 

decree  to  go  behind  decree.— Question  of  ser- 
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SXSCUTION  OF  l}W)BJEE^eoHUnued. 

18.  STAY  OF  EXECUTION— «>«i«t««wl. 

Power  of  Court  ezectitizig  decree  to  go 
behind  decrees-continued. 

9100  of  noiice,~^Where  an  application  is  made  by  a 
judgment-debtor  for  stay  of  execution  of  an  Appellate 
Ooorfs  decree,  the  Court*  executing  the  decree  cannot 
enquire  into  the  question  whether  any  notice  was 
seired  upon  the  applicant  before  the  appeal  judg- 
ment was  passed.  MnxHDOOMUir  v.  Bhugwan 
Dabs 24W.B^d8 


208. 


•  Application  by  person  not 


party  to  silit. — Civil  Procedure  Code,  J 869,  «. 
230.— The  Court  will  not  interfere  to  stay  execution 
upon  the  application  of  a  person  not  a  parW  to  the 
suit,  who  claims  immoveable  property  liable  to  be 
taken  under  the  decree.  The  remedy  of  such  a  person 
is  under  section  230  of  Act  YIII  of  1869.    Khelat 

ChUVBEB  QhO0B  «.  P&OBnBNOXOTBB  DaSSBB 

[ICanihu,  478 


8M. 


Security. — Coneent. — Execu- 


tion will  be  stayed  only  on  security  being  given  or 
l^  consent.  Sagobb  Chunseb  Chuoebbbuttt  v, 
Shbbboubbb  .       Boorke,  O.  C,  108 


S86.- 


Ciml  Procedure 


Code,  1869,  e.  338.-— Stay  of  ewecuHon  pending  op- 
peah^Aet  XXIIIofl861,s.  38.— Pending  the  deter- 
mination of  the  appeal  against  an  order  passed  in 
execution  of  decree,  the  Appellate  Court  has  power, 
under  section  838  of  Act  YIII  of  1859,  and  section 
38  of  Act  XXIII  of  1861,  to  stay  execution.    Ik  thb 

MATTBB  OB  THB  FBTITIOB  OB  HAB  ShAITKAB  PaB- 
8HAD  ....      I.I^B.,1A11.,178 

Civil  Procedure 


Code,  e.  338,—Siay  of  exeeution.—A  party  applying 
to  stay  execution  of  a  decree  under  section  338  on 
giving  security,  is  bound  to  show  sufftcient  grounds  to 
the  Court  for  staying  it,  whether  the  decree  is  in  re- 
spect of  moveable  or  immoveable  xnroperty.     Iv  thb 

MATTBB  OP  THB  FBTITIOB  07  ISHAIL  EOOBB 

[R  lu  B.,  Sup.  VoL,  1007 : 9  W.  B.»  M8 


287. 

1861,  9. 


Aet  xxnr  of 


— Security  for  reeOtution  of  money. — 
Before  staying  execution  of  a  decree  and  preventing 
the  decree-holder  from  receiving  the  fruite  of  his 
decree,  or  b^ore  requiring  him  under  section  36, 
Aet  XXIII  of  1861,  to  give  security  for  its  restitu- 
tion, probable  cause  must  be  shown  of  the  judgment- 
debtor's  inalnlity  to  recover  the  money  if  the  decree 
be  reversed.  Sttxhbb  Monbb  Dbbia  «.  Bbojobaj 
MOOKBBJBB      .  17W.B.,69 

Act  xxnr  of 


1861,  e,  86, — Security  in  execution  of  decree, — 
J>ecree  agaiintt  which  no  appeal  brought, — The 
High  Court  could  not,  under  section  36,  Act  XXIII 
of  1861,  direct  the  lower  Courte  to  take  security  in 
the  execution  of  a  decree  against  which  no  appeal  has 
been  preferred  to  it.  IB  BB  Bhuowan  Chubdbb 
GH06B      ....       6  W.  B.,  MiB.,  16 

.  QroTind  for  staying  exeou- 


tUxL— Appeal,  Mefueal  to  execute  pending. — Exe- 


EXEOUTION  OF  T>EGn^!R-^ontinued. 
13.  STAY  OP  EXECUTION— con«mw<J. 
Ground  for  staying  ezeoation— ^oh^inmiI. 
cntion  of  a  decree  for  enhanced  rent  should  not  be 
refused  merely  because  the  decree  has  been  appealed 
against  on  a  point  of  law.     Thbodobub  v.  Abool 

BUBEUT  AMBBB00£LAH 

[W.  B^  1884^  Aot  X,  108 

-  The  Court  de- 


.800. .„.  ^^„  «,- 

clined  to  stay  the  execution  of  a  decree  (1)  because 
the  applicant  has  not  shown,  as  he  was  bound  to  show, 
something  beyond  the  mere  fact  of  an  appeal  having 
been  preferred  against  it,  and  (2)  because  there 
seemed  to  have  been  great  delay  on  his  part.  Lbb- 
LIB  V.  LABD  MOBTaAGB  Baxtk  ob  IimiA 

[17W.B.,180 


801. 


■  StBpiry  of  time 


for  appeal— Power  of  Court  to  etay  execution.^ 
Code  of  avil  Procedure  (Act  XIV  of  1882),  ee. 
239,  230,  243,  and  246.-'lt  is  not  open  to  the  C6urt 
to  refuse  to  execute  a  decree  against  which  no  appeal 
has  been  preferred  and  the  time  for  appealing  against 
which  has  expired.  Ishab  Chubdbb  Roy  v,  Ashab- 
oollahKhab    .  I.  Ii.  B.,  10  Calc,  817 

802. '  Person  sued  as 

Government  servant  ceasing  to  hold  that  position,— 
A  decree  was  passed  by  the  Principal  Sudder  Ameen 
against  the  defendant  declaring  him  personally  liable 
to  the  claim.  No  appeal  was  preferred.  Beld  that 
an  order  by  the  Judge,  staying  execution  because 
the  def  endaut,  who  was  sued  as  a  servant  of  Govern- 
ment, had  ceased  to  fill  that  position,  was  illegal. 
Mahohbd  Tuqub  Bbg  v.  Wallis 

[2  Agra,  Mis.,  5 

808. Mefksaltopay 

costs  of  advertising  sale, — It  is  not  within  the  dis- 
cretion of  a  Court  charged  with  the  execution  of  a 
decree  to  withhold  execution  and  abstain  from  sell- 
ing because  the  decree-holder  refuses  to  pay  the  costs 
of  advertising.  The  Code  does  not  requhre  the 
decree-holder  to  pay  such  costs  in  advance.  Kibto 
Eishobb  Ghosb  v.  Soobjofath  SntOAB 

[10W.B^864 

804.  ■  Civil  Procedure 

Code,  1869,  s,  290,— Mx  parte  decree.— A  Principal 
Sudder  Ameen  is  competent,  under  section  290, 
Act  YIII  of  1869,  to  allow  the  stay  of  execution  of  a 
decree  of  the  High  Court  on  its  original  side  for  a 
sufficient  time  to  enable  the  jud^^ent-debtor  to 
make  his  application  to  the  High  Court  for  a  new 
trial,  on  the  ground  that  the  decree  had  been  obtained 
ex  parte  without  his  knowledge.  Mibtoobjoy 
Cbttokbbbutit  «.  Coohbakb        .    8  W.  B.,  202 

806.  --— — — — ^— —  Likelihood 
of  injury  from  immediate  *afo.— Where  a  judgment- 
debtor  proved  that  a  sale  in  execution  might  be 
stayed,  as  material  injury  would  otiierwise  be  caused 
to  him  from  the  drcumstanoe  that  the  day  fixed  for 
the  sale  was  so  near  to  the  latest  safe  day  for  the 
payment  of  the  Government  revenue, — Meld  that 
good  and  sufficient  cause  was  not  shown  for  staying 
the  sale.    Ahhbd  Bbza  o.  EHUjrooBuinssA 

[18W.B.,281 
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806. 


'  AllegaHonofa 


private  pureh<ue  hy  the  dsoree'holder,^W}oMe  a 
decree  for  money  was  being  executed  by  the  sale  of 
immoveable  property,  the  judgment-<sreditor  peti- 
tioned ti^e  Court  to  stay  the  sale  for  two  days,  as  the 
defendants,  the  judgment-debtors,  had  entered  into  a 
razinamah  with  him.  On  the  same  day  the  judg- 
ment-debtors petitioned  the  Court  to  continue  the 
sale  for  Uiree  days.  Two  days  afterwards  the  judg- 
ment-creditor presented  a  petition  to  the  Court, 
stating  that  the  judgment-debtors  had  executed  a 
note  in  his  favour  for  fi8,500  in  part-payment  of  the 
decree,  and  promising  to  execute  a  deed  of  sale  on  a 
stamp;  but  a  sum  of  B9,600  having  been  subse- 
quently offered,  the  judgmentrdebtors  failed  to  exe- 
cute the  deed  of  sale ;  and  he  prayed  that  the  judg- 
ment-debtors might  be  examined  in  respect  of  the 
■ale  for  B8,600,  and  that  the  sale  to  him  be  confirmed. 
The  Civil  Judge  made  an  order  refusing  to  accede 
to  tiie  prayer  of  the  judgment-  creditor.  Seld  (Ivitbs, 
J,,  dissenting)  that  the  order  of  the  Civil  Judge  was 
right,  as  he  had  no  power  to  order  stay  of  execu- 
tion on  the  ground  of  a  private  purchase  having  been 
made  by  the  decree-holder.  Yeitkata  Nasabixha 
Apfasow  o.  Vbhxataxsisxnia  Naidu 

[6MacU410 


d07. 


Pendency    of 


eroee-iuit. — Power  of  Court  to  which  decree  i* 
tranamitted  for  execution, — Civil  Procedure  Code, 
1869,  ».  209.— Section  209  of  Act  VIII  of  1869 
provides  that  whenever  a  suit  shall  be  pending  in 
any  Court  against  the  holder  of  a  decree  of  such 
Court  by  the  judgment-debtor,  the  Court  may,  if  it 
appears  just  and  reasonable  to  do  so,  stay  execution 
on  the  decree,  dther  absolutely  or  on  such  terms  as 
it  may  think  proper,  until  a  decree  shall  be  passed  in 
the  pending  suit.  Any  Court,  to  which  a  decree  is 
transmitted  for  execution,  can  under  the  section 
stay  execution,  notwithstanding  that  the  suit  pending 
between  the  judgpnent-debtor  and  the  holder  of  the 
decree  is  pending  in  such  Court,  and  not  in  the  Court 
which  transmitted  the  decree.  Cookb  v.  Hibbsba 
BnmBB 6  N.  W^  181 


808.- 


-  Appeal  pending 


in  another  suit, — Civil  Procedure  Code,  Act  XIV  of 
1882, 9,  646, — A.  brought  a  suit  and  obtained  a  decree 
against  B,  on  a  mortgage  bond  in  the  Court  of  a  Subor- 
dhiate  Judge,  which  decree  was  confirmed  by  the  Hiffh 
Court  on  appeal.  ^.  then  applied  for  execution.  In  the 
execution  proceedings  the  sons  of  S,  intervened  claim- 
ing a  portion  of  the  properties  attached;  this  claim 
was  dismissed,  and  the  sons  of  P.  brought  a  regular 
suit  before  the  same  Subordinate  Judge  to  have  their 
rights  to  the  property  declared,  and  obtained  an 
interim  injunction  restraining  A.  from  executing  his 
decree  pending  the  decision  of  their  suit.  This  suit 
was  dismissed,  and  the  tons  of  B.  appealed  to  the 
High  Court.  A.  again  applied  for  execution  of  his 
mortgage  decree,  whereupon  the  sons  of  P.  applied  for 
a  further  injunction  restraining  ^.  from  executing  his 
decree  pending  thdr  appeal  to  the  High  Court:  this 


18.  STAY  OF  ISXECUTlO^^-eonHnued. 
ChPonnd  fbr  staying  exeoaUon—eonUnued. 

application  was  granted.  Reld  that  the  Subordinate 
Judge  had  no  right  to  restrain  the  decree-holder  from 
executing  his  decree,  merely  on  the  potmbility  of  the 
AppeUate  Court  reversing  his  decision.  Oobsain 
MovBT  PuBBi «.  GuBU  Pbbbrad  Sikgh 

[L I^  IMl  Cala»  146 


80e. 


Powers  as  to  stay  of  exeon- 


tlon  of  Court  exeouting  transferred  decree. 
— CtwZ  Procedure  Code,  as,  228,  339.— The  powers 
which  the  foreign  Court  has,  under  section  228  of  the 
Civil  Procedure  Code,  are  confined  to  the  execution  of 
the  decree,  and  the  Court  cannot  question  the  pro- 
priety or  correctness  of  the  order  directing  execution, 
nor  can  it,  with  reference  to  section  239  of  the  Code, 
stay  execution  except  temporarily.  Held,  therefore, 
where  the  drawers  of  a  hundi  against  whom  the 
indorsee  from  the  payee  had  obtainwl  a  decree  on  the 
hundi,  objected  in  the  Court  to  which  the  decree  had 
been  transmitted  for  execution  that  execution  should 
not  be  allowed,  because  the  payee  had  paid  the  amount 
of  the  hundi  to  the  decree-holder,  after  the  decree 
had  been  passed,  and  such  Court  refused  to  entertain 
the  objection,  that  the  order  of  the  lower  Appellate 
Court  directing  that  the  parties  should  be  allowed  to 
produce  evidence  in  regiurd  to  the  alleged  payment, 
and  that,  should  the  Court  of  first  instance  find  that 
the  decree-holder  had  received  satisfaction  to  the 
full  amount  of  the  decree,  the  judgment-debtors 
should  be  absolved  from  all  liability  under  the  decree, 
could  not  be  maintained.  Ram  Lal  v,  Rabhby  Lal 
[I.I^B.,7All.,8dO 


810. 


Itdnnotion  to  stay  exeea- 


MoJU-^Eelief  atked  for  in  accordance  with  etatC' 
mente  in  plaint  not  forming  a  eeparaie  prayer 
in  thepUnnt. — Cf^nertU  prayer  for  relief, — Control 
of  execution. — A.,  a  joint  owner  of  an  estate  with 
P.,  saved  the  joint  estate  from  sale  for  arrears  of 
Oovemment  revenue,  in  payment  of  which  P,  had 
made  default,  for  sudi  purpose  mortgaging  her  share 
in  the  estate  to  P,  A,  then  sued  P.  for  contribution. 
Pending  that  suit,  P,  again  made  default,  and  the 
estate  was  sold  and  purchased  by  C,  subject  to  incum- 
brances. Subsequentiy  AL  obtained  her  decree  against 
P,  and  assigned  her  decree  to  D,,  who  obtained  an 
order  for  execution,  and  attached  certain  property 
belonging  to  P.  D.  and  P,  then  entered  into  an 
agreement  with  C,  that  they  would  release  C.  and  the 
share  charged  with  payment  of  A.*e  decree  from  all 
liability,  and  that  they  would  entrust  the  whole  con- 
duct of  the  execution  proceedings  to  C  in  considera- 
tion of  his  granting  a  perpetual  lease  of  part  of  the 
property  to  2>.  and  E.  In  pursuance  of  this  agree- 
ment>  A  and  P.  g^ranted  a  release  to  C,  and  C,  grant- 
ed a  lease  to  S,  for  himself,  and,  it  was  contended, 
also  as  benamidar  of  D,  llie  agreement  contained  a 
proviso  that  should  the  Court,  in  which  the  decree 
should  be  executed,  of  its  own  accord  or  on  the  peti- 
tion of  P,  or  his  legal  representative,  notwithstanding 
objection  on  the  part  of  D.  and  P,,  make  any  order 
directing  the  decree  to  be  executed  against  the  estate, 
then  in  such  case  2>.  and  P.  i^ould  not  b^  bound  by 
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SDijiinotion  to  stay  exeontioii— eon^tmtMl. 

tbe  releue,  and  that  it  should  be  open  to  C.  to  cancel 
the  agreement.  i>.  applied  for  execution  against  the 
estate  of  the  adopted  son  of  B,  (who  had  died),  but 
aahsequently  abandoned  aU  proceedings  and  transfer- 
red his  decree  to  the  High  Court  to  obtain  execution 
against  a  house  belon^^ng  to  C.  in  Calcutta.  The 
adopted  son  and  widow  of  B.,  in  a  suit  brought 
against  C  and  D.,  objected  to  the  execution  proceed- 
ings, and  after  paying  the  sum  due  to  D.  into  Court, 
aaked  for  an  injunction  staying  aU  further  proceedings 
in  execution  until  the  hearing  of  the  suit.  Held 
that  J>.  had  obtuned,  out  of  the  lien  directed  by  the 
decree,  some  benefit  or  advantage,  which  the  plaintiffs 
might  have  a  right  to  have  valued  at  the  hearing,  and 
thatk  notwithstanding  this  did  not  form  the  subject 
of  a  separate  prayer  in  the  plaint,  the  Court  would 
grant  the  injunction.  Kbisto  Mohikbt  Dossbb  v. 
£al£Z  Pbosobvo  GhO0B 

[L  Lu  B^  6  Galo^  486 : 8  C.  Ii.  B^  48 


81L- 


-  Becree  made  by  mistake  and 


"witlioat  Jurifldiotlon. — Decree  in  suit  againtt 
Sovereign  Prince, — ^A  suit  was  brought  against  the 
Thikur  of  Fklit&na  (his  title  being  omitted  from  the 
plsdnt),  and  an  ex  parte  dedree  was  obtained  against 
nim.  An  application  on  the  part  of  the  Thikur  to 
have  the  deoree  set  aside  was  dismissed,  and  the 
plaintiff  then  sued  out  an  attachment,  but,  failing  to 
execute  it  within  a  year,  was  compelled  to  apply  to  the 
Gourty  under  section  216  of  the  Code,  for  leave  to 
execute  it.  The  defendant  at  the  same  time  applied 
to  have  the  attachment  and  all  proceedings  under  it 
declared  null  and  set  aside  on  the  ground  that  it  had 
been  made  by  mistake  and  without  jurisdiction.  The 
Coart  (without  expressing  an  opinion  as  to  whether 
the  order  dismissing  the  application  to  have  the  decree 
set  aside  would  have  prevented  it  from  declaring  the 
decree  Toid  ab  initio)  held  that  as  the  decree  was 
made  erroneously  and  without  jurisdiction  it  would 
not»  when  apprised  of  the  error,'  assist  the  plaintiff  in 
carrying  it  into  execution  in  a  case  in  which  lapse  of 
time  made  it  incumbent  on  the  plaintiff  specially 
to  invoke  the  aid  of  the  Court  for  that  purpose. 
Ladktttabbai  v.  SA&BAirai  Pabtabsakji 

[7  B<miu,  O.  O^  150 


812. 


Modification  or  oanoella- 


tlon  of  seeority  hoindL—Oivil  Proeedwre  Code, 
«.  338, — K,  sued  R.  for  a  sum  of  money  due  on  promis- 
sory notes,  and  obtained  a  decree  in  the  Judge's 
Court  M,  appealed  to  the  High  Court  and  prayed 
that  execution  might  be  stayed  till  the  appeal  was 
disposed  of.  The  Court,  under  the  provisions  of  see- 
tion  838,  Code  of  CMl  Procedure,  ordered  that  exe- 
cution might  be  stayed,  proTided  good  and  sufficient 
•eeority  were  given.  Accordingly  A.  appeared  before 
the  Judge  and  executed  a  security  bond  binding  him- 
self, in  the  event  of  the  appeal  being  dismissed,  to 
liquidate  the  debt  The  appeal  was  heard  by  a  Divi- 
non  Bench,  and,  the  Judges  differing,  the  opinion  of 
the  senior  Judge  prevailed  under  86  of  the  Letters 
Patent,  and  the  appeal  was  decreed.  From  this  judg- 
ment an  appeal  was  preferred  under  section  16  to  a 


BZSOimON  OF  DECKEE— confimtefi. 
18.  STAT  OF  EXECUTION-^coaftiMsd. 

Modlfloation  or  oanoellation  of  seourity 

bond — eontinued. 

Full  Bench.  After  the  opinion  of  the  Division  Bench 
was  pronounced.  A,  applied  to  the  Judge  for  the  re- 
turn of  his  security  bond  ;  but  his  application  was  re- 
fused pending  the  final  decree  of  the  High  Court  in 
the  matter.  He  then  moved  the  High  Court  for  the 
cancellation  or  return  of  the  bond.  Seld  that  as  the 
High  Court  had  authority  under  section  388,  Act 
YlII  of  1859,  to  make  an  order  calling  for  security, 
it  had  authority  at  any  time  to  modify  or  cancel  such 
order,  or  to  direct  the  restoration  of  the  security  when 
no  longer  required,  and  that  in  carrying  out  the 
Court's  order  to  take  security  and  enquire  into  its 
validity,  the  Judge  was  acting,  not  judicially  but 
ministerially.  Held  also,  that  as  the  decree  of  the 
Judge  had  been  reversed  by  the  Bench  who  tried  the 
appeal,  there  was  no  decree  of  the  Judge  to  execute^ 
and  the  Judge's  order  refusing  to  return  the  security 
bond  was  passed  without  jurisdiction,  and  was  there- 
fore null  and  void.  On  the  reversal  of  the  decree^ 
the  liability  of  the  surety  ceased,  and  the  security 
bond  became  a  dead  letter.  Ambbb  Ali  «.  Kasbim 
AuKhak         ....    18W.B^408 


818.' 


Beoree  directing  sale   of 


land  in  pnrsnanoe  of  a  oontraot  speoifioaUy 
affecting  itc-Civil  Procedure  Code,  1877,  a,  326,^ 
Stay  o/«a20.— Section  826  of  Act  X  of  1877  does  not 
apply  to  a  decree  which  directs  the  sale  of  hud  or  of 
a  share  in  land  in  pursuance  of  a  contract  specifically 
affecting  the  same.  The  Court,  therefore,  cannot 
authorise  the  Collector  to  stay  the  sale  in  such  a  case 
under  section  828.  Bhaowan  PRAfiAD  v,  Shbo 
Sahai      ....    I.IkB,2.AU,866 


ai4. 


•  Sclieme  for  satisfying  de- 


cree.—Ctin7  Proeednre  Code,  Act  X  of  1877,  a, 
326. — Stay  of  public  sale  of  attached  property, — 
Where  the  Collector  has  applied  to  the  Court  under 
section  826  of  the  Civil  Procedure  Code,  proposing  a 
scheme  for  the  payment  of  decretal  money  in  order 
to  avoid  a  sale  of  attached  property,  it  is  in  the  dis* 
cretion  of  the  Court  to  authorise  the  Collector  or  not, 
as  it  thinks  fit,  to  provide  for  the  satisfaction  of  the 
decree  in  the  manner  proposed;  and  the  Court  is 
bound  to  hear  any  objections  which  may  be  made  bv 
the  decree-holder  to  the  feasibility  of  the  proposed 
schema  and  any  evidence  that  may  be  offered  in 
support  of  those  objections;  and  if  afiler  hearing  the 
decree-holders'  objections,  and  the  evidence  which 
may  be  offered  in  support  of  them,  the  Court  is  not 
fully  satisfied  that  the  proposal  is  feasible,  or  that  it 
can,  in  all  reasonable  probability,  be  carried  out  ¥rith- 
in  the  specified  period,  the  Court  ought,  in  the  exer- 
cise of  its  discretion,  to  refuse  its  sanction.  Huso 
Pbobad  Bot  v.  Kali  Pbosad  Boy 

[LI^IUaCalc^SM 


816. 


Security  for  restitution  of 


property.— ^e<  XXIII  of  1861,  e,  36.— After 
property,  the  subject  of  litigation,  has  been  given 
over  in  execution  of  a  decree  to  the  plaintiff,  it  is  not 
within  the  scope  of  8eetion86of  Act  XXIII  of  1861, 
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EXECXJTION  OF  DECBEE— co»<tMMci. 
13.  STAY  OF  EXECUTION— eon^MMci. 

Seourity  for  reetitation  of  pvoperty^eai^ 

tinued. 
to  exact  secarity  from  the  plaintiff  for  therestitation 
of  sucli  property  in  the  event  of  a  sacceiflfal  appeaL 
MAirsnxHBAX  Pubshotam  o.  Jatabeyohit 

[7  BonL,  A*  C^  1S2 

810.  — ^^—  Beversal  of  decree  In  favour 
of  piainHfL—Oifnl  Frooedure  Code,  1S59,  #.  838.— 
Duty  of  Appellate  Court, — ^When  an  Appellate  Court 
reverseB  a  decree  in  favonr  of  the  plaintiff  in  a  suit,  it 
ought  not  to  stay  execution  of  its  own  decree  under 
section  888  of  Act  YIII  of  1859.  Order  of  District 
Court  staying  execution  under  such  circumstances 
set  aside.  Eayasji  Bhusji  «.  Dhovdikaj  Yiva- 
YAZ 10  Bom.,  411 


ai7. 


Reversal  of  decree  on  ap- 


peal, Effect  ot — Seourity  by  decree-holder  on  heikg 
alloved  to  execute  decree  appealed  J^rom, — ^Where  a 
decree-holder  pending  app^  gives  a  security  bond, 
whereby  he  undertakes  that  if  the  decision  of  the 
first  Court  is  reversed  or  modified  by  the  Appellate 
Court  he  will  make  good  any  proper^  taken  by  him 
In  execution  the  effect  of  such  an  undertaking  is  to 
Und  him  in  the  event  of  the  Appellate  Court  deciding 
that  the  claim  of  the  creditor  was  in  whole  or  in  part 
untrue,  to  make  good  to  the  other  party  anything 
taken  in  respect  of  the  amount  so  found  not  due. 
The  bond  would  not  bind  the  decree-holder  to  con- 
form to  a  mere  direction  as  to  the  manner  in  which 
the  decree  was  to  be  executed,  when  that  direction 
came  too  late,  but  would  need  to  be  construed  equit- 
ably, and  the  other  party,  if  still  a  debtor  to  the  decree- 
holder,  would  not  be  entitled  to  recover  anything  unless 
it  were  shown  that  he  had  sustained  damage.  Shtjbt- 
UTOOLLAH  MrttT^TTA  «.  TbBTA  GAZBX  HoWLADAB 

[21  W.  B.,  82 


8ia 


Execution   completed   by 


appointment  of  manager.^OfmZ  Frooedmre 
Code,  1B77,  e,  545. — It  having  been  directed  by  a 
decree  that  pending  an  appeal  managers  should  be 
appointed  to  take  charge  of  certain  property,  managers 
were  appointed  and  they  took  possession  of  the  pro- 
perty in  question.  On  a  rule  to  show  cause  why 
execution  should  not  be  stayed  and  the  managers  re- 
moved,— Seld  that  under  section  645  of  the  Civil 
Procedure  Code  the  Court  had  power  only  to  stay 
execution,  and  that  the  words  <*  stay  execution  "  in 
that  section  could  not  be  extended  to  a  case  in  which 
execution  was  completed,  as  in  the  case  before  it. 
Dhabkak  SnrGH  «.  KiBHBir  SnraH 

[12  a  li.  B^  682 


810. 


Setting  aside  proceedings 


giving  possession  tinder  decree.— Civi^  JProoe^ 
dure  Code,  1882,  e.  2iS.—Po»»es8iou  given  under 
decree, — ^There  is  no  provision  in  the  law  wliich  em- 
powers the  Court  passing  a  decree  to  set  aside  the  pro- 
ceedings under  which  the  decree-holder  has  already 
been  placed  in  possession  in  execution  of  his  decree. 
The  provisions  of  section  248  of  the  Civil  Procedure 
Code  (providing  for  stay  of  execution)  have  no  refer- 
ence to  a  case  in  wluch  execution  has  already  been 


EXECXJTIOH  OF  DECBEB— «o»^iMi. 

18.  STAY  OF  EXECUTION-^o«<tiMis«l. 

Setting  aside    proceedings   giving  pos- 
session under  decree — continued. 

carried  out,  and  the  decree-holder  placed  in  possession 
of  the  property  decreed  to  him.  Ghazidin  v.  Faxib 
Bakhsh  .  .    I.  Ik  B.,  7  AIL,  78 


Right  of  Judgment-debtor 
in  giving  security.— ^mown^  of  eecurity,— 
Where  a  judgment-debtor  asks  for  stay  of  executi<»i 
proceedings  pending  appeal  and  his  request  is  grant- 
ed on  condition  of  his  giving  security,  he  is  entitled 
to  have  a  reasonable  opportunity  for  showing  that 
the  sum  demanded  as  security  is  considerably  more 
than  the  amount  awarded  W  the  decree.  Bahoobia 
DooHMA  EowAB  V.  IaIllll  Juwahub  Lall  Paxtsbt 

[20  w.  a,  62 

82L 


Security  bond.— ^moim^  of 

eecurity, — Order  Haying  execution  pending  appeal. 
—Civil  Procedure  Code,  Act  XIVofl8S2,  w.  54B, 
588. — The  Court  which  passed  a  certain  decree  for 
specific  performance  of  a  contract  to  execute  a  mort- 
gage on  property  worth  4|  lakhs  of  rupees  ordered 
execution  thereof  to  be  stayed  pending  appeal,  on  the 
debtor's  furnishing  security  to  the  amount  of  B70,000, 
under  the  provisions  of  section  545  of  the  Code  of 
Civil  Procedure.  The  debtor  objected  to  the  amount 
of  security  required,  and  appealed  to  the  High  Court 
on  that  ground.  Meld,  on  the  facts,  that  the  secu- 
rity required  was  excessive  and  it  was  reduced  to 
B7,000.    Udbtadbta  Deb  v.  Obbgsoh 

[I.  li.  B.,  12  Oalc  624 

14  STEIKnm   OFF  EXECUTION  PROCEED- 
INGS. 


822. 


Striking     off     execution 


order,  "Etfeetot--' Abandonment  of  proceedings.-^ 
Striking  off  an  execution  order  from  the  file  is  an  act 
which  may  admit  of  different  interpretations  accord- 
ing to  the  circumstances  of  the  case,  and  is  not  con- 
clusive proof  that  such  execution  proceedings  were 
intended  to  be  abandoned.  Hvbbokath  Betsvjo  v. 
Cavvsi  Lall  Ohosb 

[L  I..  B.,  4  Calc.»  877:  8  C.  Ii.  B.,  161 

RADHAXI880BB  BOSB  V.  APTAB  ChUITDBA  MaHATAB 

[I.  Ii.  B.,  7  Calc,  61 
Striking  execution  case  off 


the  fae.—Act  VUIof  1859,  w.  110^  ii4.— There 
is  no  particular  law  authorising  the  Court  to  strike 
cases  for  execution  of  decrees  off  the  file.  This  can 
only  be  done  under  the  provisions  of  sections  110 
and  114  of  Act  YIII  of  1869.  The  practice  of  strik- 
ing off  execution  cases  from  the  file,  in  order  to  clear 
it  and  enable  judicial  officers  to  make  their  quarterly 
returns,  strongly  condemned,  as  productive  of  the 
greatest  hardship  and  injustice  to  tiie  suitors.  GouB 
Mohan  Baitdopajdhya  v.  Tabaohukd  BAin>o- 
FADHYA     .    8B^Ii.  B.Ap.,  17:11  W.B.,  667 

Contra,  eee  Rajfal  v.  Chooaxuk  .  4  N.  W^  10 

where  section  110  of  Act  YIII  of  1859  was  held 
to  apply  to  proceedings  in  execution  of  a  decree. 
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Strikixig  ezeoatUm  oaae 

tinmed. 


off  the  file — e<m» 


■  Sffed  of,  09  to 

conHwuanee  of  mwU, — It  is  oontrarv  to  general  prin- 
ciples  and  a  senaeleBS  addition  to  all  the  yezations  of 
dday  In  the  conne  of  procedure  to  hold  that  when, 
for  any  reason,  satisfactory  or  not,  the  execution  of 
a  final  decree  in  a  suit  fails  or  is  set  aside,  and  the 
proceedings  as  regards  that  execution  are  taken  oif 
the  file,  the  whole  suit  is  discontinued  thereby,  and  the 
further  proceedings  for  the  same  purpose  are  to  be 
considered  as  taken  in  a  new  suit.  Mohbbh  Nabaiv 
SiiraH  V.  EiSHBAXUiri)  Missbb  .  6  W.  B^  F.  C,  7 
rsind.  Jor^O.  8.1: 
ManlL,  692:  9  Moore's  I.  A^  824 


826. 


Sffkei   of,    o» 


rights  cf  parties. — Striking  off  execution  proceedings 
not  being  in  accordance  with  the  provisions  of  de 
Code,  but  merely  for  the  oonyenience  of  the  Court, 
when  such  proceedings  are  struck  off  on  the  motion 
<tf  the  Court,  the  rights  of  the  parties  to  the  pro- 
ceedings are  in  no  way  affected.  Baboda  Swdabi 
Dabia  «.  FEBeusBON  .        •    U  C.  Ii.  B.9 17 

STAM  SdOH  V.  Baidtavath  Rai 

[18  C.  I..  B.,  176 


826. 


Sffed    of,    on 


right*  of  parties, — The  rights  of  the  parties  to  execu- 
tion proceedings  are  not  fufected  in  any  way  bv  the 
case  being  "  struck  off "  by  the  Court,  there  being 
no  provision  in  the  Civil  Procedure  Code  for  such  a 
course.  Baroda  Soondari  Dabia  v.  Fergusson,  11 
C.  L,  R„  17,  followed.  The  only  proper  mode  of 
dealing  with  a  case,  whether  a  regular  suit  or  a  mis- 
cellaneous proceeding,  when  the  parties  do  not  appear, 
is  to  dismiss  it.  A  case  so  dismissed  can  be  restored 
on  application  under  section  108,  which  is  by  section 
647  apj^cable  as  well  to  execution  proceedings  as  to 
suits  Ipmd  appeals.    BiswA  Sokan  Chuitdbb  Qob- 

0YAinr  V.  BiBAHDA  CSUITDBB    DiBIKGAB   AdHIBAB 

GoBBTAKY    .  .    I.  Ik  B.9 10  Gala,  416 


827. 


JwrisdAetion  of 


JPrincipal  Sudder  Am€en.—Act  V  of  18S6.— The 
jurisdiction  of  a  Principal  Sudder  Ameen  to  deal 
with  a  decree  referred  to  him  for  execution  by  the 
ZiUah  Judge  under  Act  V  of  1886  did  not  cease  by 
his  striking  the  case  off  his  file  after  partial  execu- 
tion, so  as  to  ronder  necessary  a  subsequent  reference 
by  tiie  Judge  to  enable  tiie  Principal  Sudder  Ameen, 
upon  a  fresh  application  being  made  for  execution, 
to  restore  the  case  to  the  file.  Goubmobbb  Dabsbb 
V,  JoauTiKDBOKABAnr  •    IB  W.  B.,  819 

Affirming  decision  of  lower  Court  in 

[2W.B..Mifl.,2 

828.  . Order  far  sale. 

— Applioationf&r  execution  struck  off\— Applica- 
tion for  restoration. — Finality  of  order.—A  decree 
for  money  was  passed  on  the  19th  March  1866.  The 
first  application  for  its  execution,  made  after  Act  X 
of  1877  came  into  force,  was  dated  the  16th  Decem- 


EZBCimON  OF  DBCBEE— «oiiftfNie<2. 

14.  STRIKING  OFF  EXECUTION  TBOCEED- 
ISQB-'Continued. 

Striking  execution  lume  off  the  file— oo«. 

tinned. 

ber  1878.  On  this  application  an  order  was  made 
by  the  Court  executioig  the  decree  (Munsif)  for  the 
sale  of  certain  property  belonging  to  the  judgment- 
debtor.  The  latter  objected  to  tibe  execution  of  the 
decree,  on  the  ground  of  limitation,  and  the  decree- 
holders  filed  an  answer  to  the  objection.  On  the 
14th  July  1879,  the  case  was  struck  off,  because  the 
decree-holder  had  not  deposited  certain  process-fees, 
without  the  disposal  of  the  objection.  On  the  1st 
October  1879,  the  decree-holders  again  applied  for 
the  sale  of  the  property,  and  it  was  ordered  to  be 
sold.  On  the  17th  February,  tlie  judgment-debtor 
presented  a  petition  repeating  the  objection,  which, 
on  the  18th  March  1880,  the  Munsif  entertained  and 
disallowed.  This  order  was  affirmed  in  appeal  by  the 
I>istrict  Judge,  and  again  by  the  High  Court  Mean- 
while, the  Munsif  had  struck  off  tibe  case  from  the 
file  ot  execution  cases  pending  in  his  Court,  on  the 
ground  that  the  records  had  been  despatehed  to  the 
Appellate  Court  On  the  18th  September  1882,  the 
decree-holder  again  appUed  for  execution  of  the 
decree,  praying  that  "  the  suit  might  be  restored  to 
ite  number,  and  that  the  judgment-debt  might  be 
caused  to  be  reaHsed  by  attachment  and  sale  of  the 
judgment-debtor's  property  specified  in  the  former 
schedule."  Held  that  the  decree-holder  was  entitied 
to  execution  of  the  decree,  and  that  he  could  get  it 
under  the  application  which  was  made  on  the  1st 
October  1879,  inasmuch  as  the  matter  was  made  res 
judicata  by  the  decree  of  the  High  Court  in  appeal, 
and  it  must  be  taken  that  that  decree  was  correctiy 
passed,  and  that  the  order  for  sale  passed  upon  it 
was  properly  made,  and  that  the  sale  ought  to  have 
taken  place.  Seld  also  that  the  proper  application 
for  the  decree-holder  to  have  made  in  September 
1882  was  that  the  case  might  be  restored  to  the 
Munsif,  and  that  the  present  application  might  be  so 
dealt  with  as  to  effect  the  same  result,  be^iuse  the 
prayer  contuned  therein  referred  to  the  number  of 
the  proceedings  of  October  1879,  and  to  the  schedule 
of  the  property  then  ordered  to  be  sold.  Jai^hib 
Seet&h  o.  Jadu  Nath         .    I.  Ij.  B^  7  All,  439 

EXECUTION  OF  DOOUHENT8,  PBOOF 
OF— 

See  Etidinob  Act,  1872,  8.  90. 
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8eB  CbbttpioatB  ov  ADicnnssBATioir — 

ISBUB  OV  ASV  BIOHT  TO  CbBTIVIOATB. 

See      COMPBOiaBB— COBBTBUOTION,       BK- 
VOBOINO,  BVVBOT  OB  AVD  BBTTIKa  ABIDB 

Ck)]CFB0Mi6B    .  I.IbIU,6Cala,687 

See  Hindu  Law— Will— Cohbtbuotion 
OB  Will— Gbvbbal  Bttlbb. 

See  Mahombdav  Law— Dbbtb. 

[1 R I^  B.,  A«  C.»  172 

See  Mahombdan  Law— Will. 

[4N.W^106 

See  Fbobat»— EVBBOT  ot  Pbobatb. 

[lB.IuB.,0.  0^,24 

2  R  Ii.  B.,  O.  C,  1 

L  I..  B.,  7  Bom.,  266 

L  Ii.  B.,  8  Bcno^  241 

iSM  Pbobatb — ^AsMnrisTBATioN  Bondb. 
[I.Ii.B^7Calo.,84 

See  Pbobatb— To  whom  obaktbd. 

[7  B.  L.  B.,  668 

7  BonL,  A.  C^  64 

I.  Ii.  B.,  6  Cala»  766 

See     Bbpbbbbzttatitb      ob      dbobasbd 

Pbbbon       .    LI^B.,4Calo.,842 

See  Tbustbb      .  I.  Ii.  B^  10  BoiXL,468 


—  ABBignment  to— 
See  Lb^acy  .    LIi.  B^  1 AR,  788 


Beoree  against— 


See  Suoobbbiok  Act,  0. 282. 

[12B/IfcB^287 


de  son  tort. 


See    Rbpbbbbbtatitb      ob      dbobabbd 
Pbbbov      .  2  IncL  Jnr.,  N.  a,  284 


>  Obtaining  second  grant  of  Pro- 
bate. 


See  CJouBT  Fbbb  Act,  boh.  1,  ol.  11. 

[I.IfcB,8  0ala,788 


Fnrebase  Itom— 


See    Vbhdoe     awd      Pijbohabbb^-Pub- 

OHABBBSy  BiaHTB  OB— 

[10RIi.B.,271,note 

—  Bemoval  oi;  for  InfldeUty. 
See  Maw^?'"^^'"^  Law — ^Will. 


.—  BenTinaiatlon  by— 

See  Wzur— Bhvvboiatiov  bt  Ezbcutob. 
[LIi.R*4Cal0^6O8 


EZSOXPFOB— -tfOfrftMecK. 

Bights  of — 

See  Hindu  Law— Will— Conbteuctiow 
OB  Will— Spboial  Cabbb— Vbbtbd  and 
CoNTuraBNT  Intbbbbts. 

[L  Ii.  R,  1  Bonu,  268 

1  Ind.  Jur.,  O.  S..  87 :  4  W.  B.  P.  C,  114 : 

6  Moore's  I.  A.,  626 


L Bules  and  decisions  of  Court 

of  Chancery  as  to  executor.— Omission  in  will  of 
directiom  at  to  conversion  hjf  executor. — Liahility  of 
executor, — The  rules  and  decisions  of  tlie  Goort  of 
Chancery  in  England,  relative  to  the  duty  of  an  eze- 
cator  to  convert,  in  the  absence  of  any  spedal  direction 
to  Uiat  effect  in  the  wiU^  do  not,  vrithont  great  quail- 
ficationsy  apply  in  the  High  Court  of  Bombay,  and  the 
Supreme  and  High  Courts  of  Bombay  have  not,  by  any 
general  rule  or  uniform  practice,  adopted  any  Govern- 
ment security  accessible  to  a  private  executor  or  trus- 
tee in  such  manner  as  to  form  an  authoritative  guide 
to  him  in  his  admimstration  of  the  estate.  Therefore, 
wheie  the  will  of  a  Portuguese  testator  contained  no 
special  direction  for  conversion,  nor  any  sufficient  in- 
dication of  an  intention  on  the  part  of  the  testator 
that  the  residuary  devisees  and  legatees  should  enjoy 
the  residue  successively  in  specie,  so  as  to  exempt  the 
executors  from  the  dn^  of  conversion,  and  the  execu- 
tors did  not  convert  certain  shares  belonging  to  their 
testator,  which  subsequently  became  much  depreciat- 
ed in  value, — JEkld  that  the  executors  were  not  liable 
for  the  loss  so  occasioned  to  the  estate  of  the  testator. 
DbSouza  v.  DbSouza    .        «        .12  Bom.,  184 


a.  . BerivatiTe  exBOator,— Succes- 
sion Act  (X  of  1865). — Under  the  Succesmon  Act  the 
executor  of  an  executor  is  not  derivative  executor  of 
the  original  testator,  even  though  such  testator  died 
before  1866.  DbSottza  v.  Sbobbtaby  of  Statb  bob 
IKDIA 12aLwB.,428 

.  Express    ttUBtet.— Limitation 


Act,  XrV  of  1869,  s,  2,^Tr%stee  for  heirs,—An 
executor,  who  by  the  will  is  made  an  express  trustee 
for  certain  purposes,  is,  as  to  the  undisposed-of  resi- 
due, a  trustee  within  the  scope  of  section  8  of  Act 
XIV  of  1869  for  the  heir  or  heirs  of  the  testator. 

liALLTTBHAI  BaBITBHAI  V.  MaBXHTABBAI 

[LIuB.,2Bom.,888 
Executor  also  legatee  under 


will— An  executor  of  a  will  is  not  obliged  in  this 
country,  as  in  England,  to  shed  his  character  of  exe- 
cutor Defore  he  can  appear  in  the  new  character 
of  legatee.  Baooo  Jah  v.  Chowdhby  Zu^obul 
Hu(j.        .        .  .        .    18W.B^68 

5.  . .  liiability  of  executor  for  de- 


vastavit  by  co-executor.— -ffflW  per  Nobman, 
J.  (Phbab,  J.,  dissenting),  that  an  executor  who 
takes  no  share  in  the  administration  of  his  testatrix's 
estate  is  nevertheless  liable  for  the  loss  occasioned  by 
his  co-executor  neglecting  to  get  in  the  assets.  Fer 
Phbab,  «/'.,—In  order  to  make  one  executor  liable  for 
devastavit  committed  by  his  co-executor,  there  must  be 
a  distinct  allegation  in  the  plaint  that  the  devastavit 


Digitized  by 


Google 


(    IWB    ) 


DIGEST  OF  CASES. 


(    1946    ) 


JBZBOUTOB.— liUbiUly    of  executor  for 
devastavit  by  oo-exeoutor— eoii^t»iie<f. 

bM  been  committed  by  the  co-executor  to  the  know- 
ledge of  the  execntor.    Qxbmvway  v.  Hoee 

[Bonrke*  A.  O.  C.»  HI:  Cor^  07 

In  the  same  case  in  the  Court  below,  it  was  held  by 
liSTXveB,  J.,  that  an  executor  wUl  not  be  held  liable 
for  deTastaYit  if  the  will  was  so  framed  as  to  mislead 
him,  and  he  was  not  called  upon  to  act  differently 
from  his  own  views  by  any  pazties  taking  an  interest 
under  the  wilL    Hoee  v.  Gsbbnwat  .  2  Hyde,  8 


6. 


Power  of  executor  of  Hindu 


^vlIL— The  executor  of  a  Hindu  will  has  no  power  by 
sMsknowledgment  to  revive  a  debt  barred  by  limita- 
tum  except  as  against  himself.    Oovausahaux  Mo- 

200MDAB  V,  MUSDOKVTTY  GUPTBl 


7. 


Power  of  executor  to  pay 


barred  debt. — ^An  executor  may  pay  a  debt  justly 
due  by  his  testator  though  barred  by  the  Statute 
of  Limitation,  and  will  in  equity  be  allowed  credit  for 
such  payment.  Tujjlkosjlsj}  Hinduuai^  v.  Tila- 
MJLL  SupAKAic    .  .10  Bom^  206 

8b Benundation    of  exeoutor- 

shipri — Fidueiary  relationship, ^-^Adminutration 
suit, — Swii  agaimi  purchaser  from  executor  to  set 
aside  sale, — D.,  a  Hindu,  died,  leaving  three  sons, 
8,,  S,  C7.,  and  S.,  who,  on  his  death,  made  a  partition 
of  his  estate,  and  8.  covenanted  ¥rith  8,  C.  to  dis- 
cbarge all  claims  made  against  the  estate  dt  D.  In 
1828,  B.,  who  claimed  a  portion  of  the  share  taken  by 
8.  C.  on  partition  with  mesne  profits,  filed  a  bill  in 
the  Supreme  Court  against  8,  C.  and  others,  as 
representatives  of  2).,  and  obtained  a  decree  for 
£2,00,000.  Pending  this  litigation  i9.C.  died,  leaving 
six  sons,  J.,  M^  IT,  P.,  C,  and  8.  if.,  and  a  will 
made  b^ore  the  birth  of  8,  if.,  by  which  he  left  all 
his  property  to  his  sons  other  than  8,  M,  On  the 
death  of  8,  C,  J.,  as  one  of  the  executors  of  his  will, 
compromised  B,'s  suit,  so  &r  as  it  related  to  the 
estate  of  8.  C,  for  fi80,000;  and  afterwards,  in  the 
same  capacity,  sued  the  representatives  of  8,  to 
veeover  that  amount  and  the  costs  in  the  suit  brought 
by  J9.,  and  obtained  a  decree  for  Bl,70,000.  In  the 
meantime,  M,  died,  leaving  the  plaintiffs;  his  sons  and 
heirs,  and  his  brothers  J,  and  M.,  his  executors.  J, 
renounced  the  executorship.  M.,  on  the  Srd  June 
1854^  as  execntor  of  S,,  executed  a  deed  of  assign- 
men^  by  which  he  conveyed  to  J.  and  8,  if.,  for 
B5/)00,  the  interest  of  the  phuntiffs  in  the  decree 
obtained  by  J.,  and  subsequently,  at  a  sale  pf  property 
belonging  to  the  representatives  of  8*  in  execution  of 
the  decree,  J.  himself  became  the  purchaser.  In 
1857,  in  an  administration  suit,  which  had  been 
brought  by  the  plaintiffs  to  compel  Jf .  to  account  for 
the  assets  received  by  him  from  tbe  estate  of  S,,  the 
master  was  directed  to  take  an  account,  which  was 
accordingly  done.  In  a  suit  brought  by  the  plaintiffs, 
the  sons  fA  H.,  against  J.,  M,  and  8,  if.  to  set  aside 
the  deed  of  2Srd  June  ISH—lTtf^f}  that,  notwith- 
standing the  renunciation  of  executorship  by  Jl,  he 
stood  in  a  fidudaiy  relation  to  the  plaintiffs,  and  the 
assignment  being  found  to  have  been  made  for  an  in- 
adequate oonsidnration,  was  ordered  to  bo  set  aside  on 


EXSCUTOB.— Benundation  of  exeeutor- 

Bbip— 0Oft<»a«s<2. 

the  plaintiffs  paying  tbe  purchaser  J*,  the  amount  of 
the  purchase-money.  A  decree  in  an  administration 
suit  brought  by  the  parties  whose  interest  had  been 
sold  against  the  executor  of  their  father's  will,  by 
whom  the  sale  had  been  made,  held  to  be  no  bar  to 
the  maintenance  of  a  suit  against  the  purchaser 
to  have  the  sale  set  aside.    Dhonbkdbb  CHtrNSXB 

MOOKBBJZB  «.  MUTTY  LaIX  MoOKBBJBB 

(14RI^B^  276:  28W.B^6 
lu  B.,  2  L  A^  18 


9. 


litabiUty  of  exeeutor  for 


ftineral  of  testator.— Although  the  executor  de- 
fendants first  gave  orders  for  a  tlurd-class  funeral  for 
the  deceased,  yet,  as  th^  by  their  conduct  induced  the 
phuntiff  to  furnish  a  second-ckss  funeral,  they  were 
held  liable  to  pay  for  the  same,  whether  they  had  as- 
sets or  not    Paul  «.  Dohohot 

[6  W.  B^  Civ.  BeC,  27 


10. 


Power  of  exeoutor^— JETtMltf 


wiil.'-Mortgage. — Per  Mabksy,  J, — The  executors 
of  the  will  dt  a  Hindu  cannot,  by  virtue  of  tiieir  cha- 
racter as  executors,  mortgage  tbe  estate  of  the  testa- 
tor, in  the  absence  of  any  power,  express  or  implied, 
contained  in  the  wilL  Nilkakt  Chattbbjbb  o. 
Pbast  Mohan  Dab 

[3  B.  It.  B.»  O.  C,  7:11W.  B.,  O.  C.,21 

IL 


■  Hindu     will, — 

Mortgage, — LiahiUUf  of  estate  for  loan. — ^When,  in 
OTder  to  save  an  estate  from  sale  in  execution  of  a 
decree  against  the  testator,  his  executor  raised  a  loan 
from  the  plaintiff  giving  him  a  mortgage  of  the  tes- 
tator's property, — SeUL  that  even  if  the  executor 
had  funds  to  pay  the  plaintiff  the  debt  without  rais- 
ing a  loan,  that  fact  would  not  invalidate  the  plain- 
tiff's claim  against  the  estate  unless  there  was  good 
reason  to  infer  that  he  knew  of  those  funds  or  might 
have  known  of  them  if  he  had  used  ordinary  dili- 
gence in  making  enquiries  on  the  point.  Kalbb 
Nabadt  Boy  Chowdhbt  «.  Bak  Cookab  Chahd 

CW.B.,1864^a9 


la 


Manager   under 


SindM  will, — Power  of  mortgage  and  borrowing 
money, — R,  B,  D,  died  possessed  of  certain  property 
in  Calcutta,  and  left  him  surviving  8,  D.,  widow  of 
his  son  J,  C,  deceased,  and  three  granddaughters, 
upon  whose  marriages  he  directed  H,  P.,  his  exe- 
cutor, to  expend  B.1,600,  and  to  pay  his  debts,  &c. ; 
and  further  directed  that  if  there  should  not  be 
money  forthcoming  for  the  purpose  specified  iQ  the 
will,  that  the  property  should  be  sold  to  make  up  the 
deficit.  JET.  P.  expended  on  the  marriages  much 
more  than  was  limited  by  the  will,  and  for  this  pur- 
pose mortgaged  the  property  to  T,  C,  and  others,  who 
were  proceeding  to  foreclose  when  8,  D,  sued  to  have 
the  mortgage-deed  set  aside  as  against  the  heir  of 
B,  B,  D,,  which  she  claimed  to  be,  through  U,  8,, 
deceased,  whom  she  had  adopted  under  a  direction  in 
the  will  of  her  husband  that  she  should  adopt  three 
sons  in  succession,  a  direction  which  S,  P.  was  en- 
joined by  B.  B,  X>.*s  will  to  see  carried  out.  The 
mortgagee  resisted  her  claim  on  the  grounds  that  she 
had  not  adopted  a  second  son,  that  the  powers  of  sale 
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Hwued, 
to  JET.  P.  included  a  power  of  mortgage,  and  that  the 
property  was  necessarily  mortgaged  for  family  pur- 
poses. Judgment  was  given  for  the  plaintiff.  Meld 
that  B»  B,  D,  had  no  power  to  mortgage  the  pro- 
perty ;  that  an  attorney  or  executor  undor  a  Hmdu 
will  nas  not  the  same  power  over  a  testator's  estate  as 
an  executor  would  hare  over  leasehold  estate  according 
to  English  law ;  that  according  to  Hindu  law,  a  man- 
ager or  an  executor  under  a  wiU  has  only  a  limited  and 
qualified  power  oyer  the  immoveahle  estate  of  the  tes- 
tator;  that  the  general  power  of  a  manager  under  a  will 
may  be  restricted  by  the  wiU ;  that  a  manager  under 
a  will  is  bound  to  act  according  to  the  directions  in 
the  wiU;  and  that  where  an  attorney  or  manager 
under  a  will  has  power  to  mortgage  for  spedflc  pur- 
poses, it  is  the  dut^  of  the  mortgagee  to  enquire  into 
the  circumstances  under  which,  and  the  authority 
upon  which,  the  mori^^age  was  effected.  That  when 
a  will  directs  a  certain  sum  to  be  expended  for  mar- 
riage purposes,  the  manager  or  executor  has  no  power 
to  expend  a  larger  sum  thereon ;  that  a  mortgagee 
baying  notice  of  such  a  bequest  is  not  justified  in 
lendii^  a  larger  sum  for  that  purpose ;  that  a  direc- 
tion in  a  will  to  sell  houses,  and  invest  the  surplus 
proceeds  in  Qovemment  securities,  does  not  authorise 
the  executor  to  borrow  money  at  a  high  interest,  and 
amounts  to  a  direction  not  to  mortgage  the  houses ; 
that  when  a  plaintiff  seeks  to  set  aside  a  mortgage, 
on  the  ground  that  the  mortgagor  had  no  power  to 
mortgage,  and  that  the  mortgpagees  had  acted  fraudu- 
lentiy,  the  Court  can  grant  nUef  even  if  the  fraud  be 
not  made  out,  the  issue  as  to  the  mortgagor's  power 
to  mortgage  being  found  in  favour  of  the  pUontiff. 
Sbbbuuttt  Dossbb  V.  TABAOHinur  Coohdoo  Chow- 

DHBT 

[Bonrke,  A.  O.  O^ 48:  8  W. B^ Mis^  7, note 


18. 


SueeesHon    Act 


(Z  of  186S),  #.  269,''Mortffaffe.^Power  of  sale,— 
Certain  persons,  being  executors  of  the  will  of  an 
Englishman  domiciled  in  India,  such  will  having 
been  made  after  the  Succession  Act  came  into 
operation,  and  charging  the  testator's  estate  with 
the  payment  of  his  debts,  having  as  such  execu- 
tors borrowed  certain  moneys  from  a  bank  wherewith 
to  discharge  debts  incurred  by  them  in  the  adminis- 
tration <rf  the  estate  of  the  testator,  gave  as  such 
executors  to  such  bank  a  bond  for  tiie  payment  of 
Buch  moneys  on  a  certain  date.  By  a  second  instru- 
ment, beanng  the  same  date  as  the  bond,  they  mort- 
gaged as  sud^  executors  aforesaid  to  the  manager  of 
such  bank  all  their  right,  title,  and  interest  in  certain 
real  estate  of  the  testator  as  security  for  the  payment 
of  the  moneys,  authorising  and  empowering,  in  de- 
fault of  payment  of  the  same,  the  manager,  his  suc- 
cessors or  assigns,  absolutely  to  sell  such  real  estate, 
either  by  private  sale  or  public  auction,  for  the  real- 
isation of  the  moneys,  and  to  sign  a  conveyance  or 
conveyances,  and  a  receipt  or  receipts  for  the  pur- 
chase-money, and  declaring  that  such  conveyance  or 
conveyances,  receipt  or  receipts,  should  be  as  valid  as 
if  the  same  were  signed  by  them.  By  a  third  in- 
strument, bearing  the  same  date  as  the  other  two, 
they  as  sudi  executors  aforesaid  constituted  the 
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tinmed, 
manager  of  the  bank  for  the  time  bong  tbeir  true 
and  lawful  attorney  for  them,  and  in  their  names  and 
as  their  act  and  deed  to  seU  'such  real  estate  and  to 
do  all  acts  necessary  for  effecting  the  premises.  De- 
fault having  been  made  in  payment  of  the  moneys, 
by  an  instrmnent  in  writing  wm(^  recited  the  instru- 
ments already  mentioned,  the  manager  of  the  bank 
for  the  time  being,  described  as  suc^  in  the  exercise 
of  the  power  of  sale  and  for  the  purpose  of  re- 
imbursing to  the  bank  the  moneys,  granted  and  con- 
veyed to  B,  such  real  estate  and  all  the  estate  and 
interest  therein  of  the  executors  freed  from  the 
mortgage  above  recited,  and  the  manager  for  the 
executors  executed  the  usual  covenants  for  titie  and 
further  assurance.  B.,  having  been  resisted  in  ob- 
taining possession  of  such  r^l  estate  under  such 
conveyance  by  a  legatee  of  the  testator,  sued  the 
legatee  and  the  executors  for  a  declaration  of  right 
to,  and  for  possession  of,  such  real  estate  in  virtue  of 
such  conveyance.  The  legatee  contended  that  the 
executors  had  no  authority  to  confer  a  power  of  sale. 
ffeld  (Stvabt,  C.  J.,  dissenting)  that  the  executors 
had  such  authority  under  section  269  of  the  Succes- 
sion Act,  and  that  the  conveyance  was  accordingly 
valid  and  operated  to  transfer  the  property  to  B, 
Sbalbo.  Bbowk  .    I.  Ifc  B.,  1  AIL,  710 

14,     ■  Bower    of,     to 

charge  eataU  of  teitaior.—S,  K,  died  on  the  5th 
July  1871,  leaving  two  widows,  J.  and  A,,  and  one 
son  (the  defendant),  him  surviving.  By  his  will  he 
appointed  D*  his  executor,  and  named  the  defendant 
his  residuary  legatee.  At  the  time  of  lus  death,  if. 
K.  was  indebted  to  Jf.  in  a  large  amount,  for  which 
Jf.  held  mortgages  on  his  property.  On  the  5th 
March  1873,  Jf.'«  debt  amounted  to  Rl,33,631,  and 
it  was  agreed  between  M.  and  D.  as  executor^  that 
the  mortgaged  property  (estimated  at  one  lakh  in 
value)  should  be  made  over  to  M.  absolutely  in  part 
payment,  and  tlutt  D.  should  become  personally  liable 
to  her  for  the  balance  of  B38,6S1  with  interest  at  9 
per  cent,  payable  within  twdve  months.  In  con- 
sideration thereof  M,  was  to  release  2>.  as  execvtor 
said  the  defendant  from  liability  for  the  sum  of 
Bl,88,681.  An  indenture  carrying  out  this  agree- 
ment was  executed  on  the  same  day,  and  D.  gave  a 
bond  m  airing  himsclf  personally  liable  to  M.  for 
B38,631.  Shortiy  afterwards  a  new  arrangement 
was  made.  Jf.  agreed  to  abandon  B10,631  of  the 
B33,681  due  under  the  bond  and  to  accept  fi28,(XX> 
payable  in  yearly  instalments  of  B3,000  in  satisfac- 
tion of  her  whole  claim.  In  pursuance  of  this  agree- 
ment, D.  as  executor  paid  the  first  instalment,  J.  paid 
the  second  instalment,  D,  having  made  over  the 
estate  of  S,  K,  to  the  Administrator  General  under 
the  provisions  of  Act  II  of  1874.  Jf.  died  in  Octo- 
ber 1874,  and  the  pUuntiff  as  her  executrix  sued  the 
defendant  for  the  instahnents  due  in  1876, 1877,  and 
1878.  Held  that  the  estate  of  S,  K,  having  been 
released  by  Jf.  by  the  deed  executed  on  the  5th 
March  1878,  it  was  not  competent  for  Z>.,  as  execu- 
tor, by  a  new  contract  to  charge  it  with  any  liability 
in  respect  of  the  amount  due  to  M.  Childs  v. 
Monim,  IB,^  B.,  460  s  liose  v.  Bowles,  1  M.  B^ 
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CAB6IBAI  V,  BAH80BDAB  HAVBSAJ 

[L  Ii.  B.,  4  Bom^  6 


15. 


-  Sale  of  right,  title,  and  inters 


est  of  executor  under  wUL — Liability  of,  for 
ooHM.-^Ckarge  on  ofiaio  of  isgtator.^^Cf^  to  «m- 
eutors — Trust, — Construction  of  will, — K,  died  leav- 
ing ft  will  which  Elected,  among  other  diqpoaitioni  of 
her  property,  that  her  executors  ehonld  collect  the 
rent  of  a  honee  helonginff  to  her,  and  alter  payment 
of  revenue,  taxes,  and  other  expenses,  should  lay  out 
every  month  fidO  for  the  worship  of  a  thakoor,  and 
should  enjoy  what  remained  in  equal  shares  during 
their  lives.  One  of  the  executors,  B,,  having  heen  sued 
by  one  of  the  legatees  because  he  had  not  paid  one  of 
the  legades  under  the  wiU,  a  decree  was  made  by 
consent,  in  execution  of  wUch  the  right,  title,  and 
interest  of  S.  in  the  said  house  were  sold  by  the 
Sheriff  and  purchased  by  D,,  who  was  put  in  pos- 
session of  the  whole  house.  The  other  executor  who 
proved  the  will  subsequently  to  S.'s  having  done 
so  then  brought  a  suit  against  D.,  praving  that  the 
will  might  be  construed,  the  rights  ox  i£a  plaintiff 
and  the  defendant  ascertained,  and  the  portion  she 
might  be  entitled  to  decreed.  Sold  that  the  inten- 
tion of  the  decree  against  B.  was  to  make  the  costs 
payable,  not  by  the  estate  of  the  testatrix,  but  by  S, 
iiimself ,  and  the  execution  sale  was  valid  so  far  only 
as  it  conveyed  such  beneficial  interest  in  the  hoose 
as  he  took  under  the  will.  Meld,  also,  that  the  pro- 
perty was  not  a  mere  gift  to  the  executors  subject  to 
a  charge,  but  a  trust,  and  that  S.'s  interest  was  in 
the  surplus  rents  and  profits  after  satisfying  the 
imrposes  of  the  will.  IXuvABiiN  Bos>  v.  ComrL- 
xoKBiDoBSH     .  .    aOW.B.,8e 


16. 


Bxeoutor  de  son  tort,  la- 


bility of;  In  Hindu  law.'-Assets  of  deceaseds 
estate, — Chms  probandi. — Award  of  interest  as 
damages, — In  a  suit  upon  a  registered  bond  payable 
in  eleven  yearly  instalments,  to  recover  instalments 
5-10  from  the  representatives  of  two  deceased  co- 
debtors,  who,  as  managing  members  of  an  undivided 
Hindu  family,  had  contracted  the  debt  for  family 
purposes,  the  pLiinliif  impleaded  &,,  the  son-in-law 
of  one  of  the  deceased  co-debtors,  and  his  brothers,  on 
the  ground  that  they,  in  collusion  with  the  widow 
of  such  deceased  co-debtor,  had,  as  volunteers,  in- 
termeddled with,  and  possessed  themselves  of,  sub- 
stantially, the  whole  property  of  the  family  of  the 
deceased  co-debtor.  Held  that  &,  and  his  brothers 
were  properly  joined  as  co-defendants  and  were  liable 
for  the  debt  of  the  deceased  to  the  extent  of  the 
assets  received  by  them.  Held,  also,  that  as  the 
plaintiff  had  shown  that  some  property  of  the  de- 
ceased co-debtors  had  passed  to  Q,  and  his  brothers, 
the  burden  of  proof  lay  on  Q-,  and  his  brothers 
to  show  that  they  had  not  received  so  much  of  the 
deceased  debtor's  property  as  would  satisi^  the  debt. 
Held,  also,  that  interest,  in  the  nature  of  damages, 
from  the  date  of  suit,  was  properly  awarded.    Maoa- 

LVBI  OUBUDIAH  O.  NABATAVA  BUXGIAH 

[I.L.B.,dMad.,85e 
U 


BXBGUTOB8  AUB  fPBUSTBBS,  CIiAUS 
TO  MOVEABIiE  AND  QIMOVSABIiB 
FBOFBBTY  AQAINST— 

Bee  Cbstiticatb  ot  Adkinibtbatiov— 
Bight  to  bub  ob  bxboutb    Dbobbb 

WITHOUT  CbBTITICATB. 

[L  Ii.  B.»  2  Gale  46 
See  WiLir— CovsTBUOTioir. 

[LIi.B.,SICalo.,46 

1QEBCT7TOBT  THUST. 

See  WlLI^— COKSTBUCTIOV. 

[L  Ii.  B.,  4  Oalc,  420 

EX  PABTB  DBOBER 

See  Cabbb  undbb  Ciyii.  Pbocbdubb 
CODB,  1882,  B.  108  (1869,  8.  119). 

See  Gabbb  uhdbb  Evidbhob— Citil  Cabbb 
— Dbcbbbb,  Judgxbntb,  ahd  Pbocbbi>- 
nroB  in  POBicBB  Suits— Ukbxbcutbd, 
Babbbd,  avd  Ex  pabtb  Dbobbbb. 

See  Cabbb  ukdbb  tiiKiTATiON  Act,  1877> 

ABT.  164  (1871,  ABT.  167). 
See  Bbb  Judicata— Ebtoppbl  bt  Jubg- 
.    I.Ii.R.dCalo.,888 


XXFBNSBS  OF  COIXBCTION  OF  BENT. 

See  Mbsnb  Pbovitb — Modb  of  Abbbbb- 
XBNT  AND  Calculation. 

[I.Ii.B.,lAU.,51S 

EZTOBTION. 

L Feigning  atten^t  to  commit 

ofTenoe.— PmwZ  Code,  s.  387* — ^The  feigning  of  an 
attempt  to  commit  suicide  in  order  to  extort  money 
is  an  offence  under  section  887  of  the  Penal  Code. 
Bbg.  «.  Obbgobt  •        .   1  Ind.  Jur.,  N.  B^  428 

S,  _......  Intentionally  patting  person 

in  fear  of  injury.— To  amount  to  the  offence  of 
extortion,  propertv  must  be  obtained  by  intentionally 
putting  a  person  m  fear  of  injury  and  thereby  dis- 
honestly inducing  him  to  part  with  his  property. 
QuBBH «.  Mbajan     .  .    4W.  Bl,Or.,6 

a Futting  person  in  fear  of  his 

life  and  taking  property.— i2oii«ry.— When  a 
person  through  fear  offers  no  resistance  to  the  carry- 
ing off  of  his  property,  but  does  not  deUver  any  of  the 
property  to  those  who  carry  it  off,  the  offence  com- 
mitted is  robbery,  and  not  extortion.     Qubbn  e. 

DULBBLOODDBBN  ShBIEH  .  .     6  W.  B^  Ot^  19 

4,  . Beqtdaites  for  offonoe.— Paiia^ 

Code,  s,  884, — Abetment — Held  that  it  is  not  neces- 
sary in  a  case  of  extortion,  under  the  Penal  Code, 
that  the  threat  should  be  used  and  the  property  re- 
ceived by  one  and  the  same  individual,  nor  that  the 
receiver  should  be  charged  with  abetment,  although 
that  might  be  done.    Bsa.  e.  Sankab  Bhaotat 

[2  Bom.,  417  :  2nd  Ed.,  384 


6. 


•  Penal  Code,  s,  383, 


— Belief  of  right  to  property, — A  conviction  of  extor- 
tion by  a  faU-power  Msgistrate,  and  an  order  on  a 
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BXTOBTIONr-BequisiteB  for  aflTenoe— oo«. 

tinued. 

Sessions  Judge  rejecting  an  appeal  therein,  rererBed 
by  the  High  Coort  under  section  404  of  the  Criminal 
I^oedore  Code,  as  there  was  no  such  fear  of  injury 
as  is  contemplated  by  section  888  of  the  Penal  Code,  nor 
was  the  delivery  of  money  by  the  complainants  there- 
by induced,  nor  did  it  appear  from  the  evidence  that 
the  money  was  obtained  dishonestly,  by  the  prisoner 
who  might  have  demanded  it,  believing  in  good  faith 
that  he  was  entitled  to  it.    Bbg.  «.  Abdul  Eapab 

[3  BoUL,  Ct^  46 

6.  ■  Obtaining  money^by  threat- 

ening not  to  conduct  case.— The  defendant  was 
junior  vakeel  for  the  complainant  (the  defendant  in 
a  case  before  the  M^strate),  and  was  instructed  by 
his  senior  to  apply  for  an  adjournment,  but  the  de- 
fendant obtained  a  bond  from  the  complainant  and 
conducted  his  defence.  The  defendant  was  convicted 
of  extortion.  Seld  that  the  conviction  was  bad. 
ANOKnovB    .        •        •    '    .    6  Mad.,  Ap.,  14 


7. Terror  of  criminal  charge^— 

JPfear  of  i'^jury.^Penal  Code,  s,  383,— The  terror  of 
a  criminal  cluurge  is  a  fear  of  injury  within  the  mean- 
ing of  those  words  in  section  888  of  the  Penal  Code. 
Extortion  may  be  equally  committed  whether  the 
charge  threatened  is  true  or  false.  Qttbbn  o.  Moba- 
MOK 7W.B..Cr.,28 

8. Ifalring  use  of  influence, 

supposed  or  real,  to  obtain  money.— The  mak- 
ing use  of  real  or  supposed  influence  to  obtain  money 
from  a  person  against  his  will  under  threat,  in  case 
of  refusal,  of  loss  of  appointment,  is  extortion  within 
the  meaning  of  section  384  of  the  Penal  Code.  Iv 
THB  MATTBB  OB  ABBAfl  Am      .    18  W.  B- Or.,  17 


EXTRADITION. 

8e«    Wabbaitt 

CA8B8     .  . 


Of    Abbbbt— Cbikifal 
L  L.  B.,  1  Bom.,  840 

^1.  " Act  Vn  of  1864  (Fugitive 

Foreign  Offender),  s.  M.—Act  XVU  0/1862,-^ 
Warrant  under  the  JSxtradition  ^e^.— Section  23 
of  Act  YII  of  1854  is  not  repealed  hj  the  schedule 
to  Act  XVII  of  1862.  The  treaty  of  the  6th  of 
November  1817  between  His  Highness  the  Gaikyad 
of  Baroda  and  the  East  India  Company  proyides  for 
the  delivery  upon  requisition  <rf  accused  persons  to 
His  Highness  the  Qaikvad  in  a  manner  other  than  in 
accordance  with  the  provisions  of  the  sections  of  Act 
VII  of  1854  prior  to  the  28rd  section.  The  latter  sec- 
tion is,  therefore,  applicable  in  such  a  case.  Semhle,--- 
That  Government  would  not  be  justified  in  delivering 
up  an  accused  person  to  His  Highness  the  Qaikvad 
without  holding  a  preliminary  enquiry  into  the  guilt 
of  such  accused.  Where  a  warrant  issued  under  sec- 
tion 23  of  Act  VII  of  1864  directed  the  accused  per- 
son to  be  delivered  up  to  the  Resident  at  Baioda, 
without  showing  either  that  an  enquiry  had  been 
made,  or  was  about  to  be  made,  the  Court  held  that 
it  was  not  therefore  invalid,  as  the  presumption  was 
that  the  accused  was  to  be  delivered  up  to  the  Resi- 
dent in  order  that  that  officer  might  institute  such  an 
enquiry  as  is  required  by  the  Act.    A  warrant  issued 


BXTBADKEIOir.— Act  VH  of  1864  (Fugi- 
tive Foreign  Offender),  a.  93—eomiimmed. 

under  section  23  of  the  Act  should  recite  either  that 
an  enquiry  has  been  held,  or  is  abgnt  to  be  held,  with 
reference  to  the  guilt  of  the  accused.  Rbo.  e.  Sov- 
TBB.   Iv  Bi  Ratji  bin  Ksshat  •  8  Bom.,  Or.,  18 

BZTBADrnOB'  AOT8.  * 


Act  ZZI  of  1879,  B.  &— . 


peon  Britieh  enbfeete  in  Native  8tatee. — Lam  of* 
plieable  to  Britieh  eMeete  im  UlaHte  Statee. — 
Act  inofl884.''Act  XXI  of  1879,  section  8  (which 
corresponds  with  section  8  of  Act  XI  of  1872,  now 
repealed),  extends  to  all  Britidi  subjects,  Rnnnpeaa  or 
Native,  in  Native  States  in  alliance  with  Her  Ma* 
jesty  the  law  relating  to  off ences  and  eriminal  proce- 
dure for  the  time  beuig  in  British  India^  The  Code 
of  Criminal  Procedure  (Act  X  of  1888),  with  the 
amendments  introduced  by  Act  III  of  188^  is  thss^ 
by  virtue  of  that  section,  applicable  to  sodi  British 
subjects.  Native  or  European.  Qitxih-Ekpbbm^ 
Sdwabds  .    I.  Ii.  B.,  9  Bom.,  888 

a.  9  (and  Aot  XI  of 


1872^— Jnriedietion  of  Criminal  ConrL-'Offbtiee 
in  foreign  territory, — Native  Indian  enitfeeL — ^A 
Native  Indian  subject  of  Her  Majes^  committed  an 
offence  (viz,,  theft  in  a  dwelling-hoose)  in  the  terri- 
tory of  a  Native  State  in  alliance  with  Her  Majesty, 
and  was  discovered  in  the  territory  at  another  Native 
State  in  alliance  with  Qer  Majesty,  and  from  there 
brought  down  or  came  c^  his  own  accord  to  Ahmed- 
abad.  A  certificate  was  granted  by  the  Political 
Agent  that  the  offence  ought,  in  his  opinion,  to  be  en- 
quired into  in  British  India.  AtAhmedabadapreUmi- 
nary  enquiry  was  held  by  a  llagistrate,  who  com- 
mitted the  accosed  for  trial  by  the  Court  of  Session. 
Seld  that  the  Session  Court  at  Ahmedahad  was 
competent  to  try  the  offence  committed  in  foreign 
territory  as  if  it  had  been  committed  in  the  Ahmed- 
abad  IHstriet  under  section  9  of  the  Foreign  Jurisdie- 
tion  and  Extradition  Act,  XXI  ai  1879,  for  when  the 
accused  was  brought  from  foreign  territory  to  Ah- 
medabad  he  was  "found  "  at  a  place  in  British  India 
within  the  meaning  of  the  section.  The  ezpresakm 
**  was  found  "  used  in  this  section  must  be  taken  to 
mean,  not  where  a  person  is  discovered,  but  where  he 
is  actually  present    Sxpbbbs  v,  MagahiiAi 

[I.  la.  B,  8  Bonk*  888 


FAOTOB8. 

See  Pbikoifal  abb  Aobbt— AuruoBiTg 

OB  AasHTB    •        .    4  W.  B.,  P.  OL,  1 

[10  Hoov^B  I.  A^  888 

FAOTOB8*  AOT  (ZX  OF  1844). 

See  Pbinoipal  akd  AchKiTF— AirraoBirr 

OT  AaaiTTS      .    1  Ind.  Jnr^  O.  8.,  17 

[1 W.  B.,  P.  O.,  48: 9  Moore's  I.  A.,  140 

FAOTT7K  VALET,  DOOTBIKIS  OF— 

See  Casbs  undbb  HnroTT  Law— Adoption 
—Factum  talbt,  DooiKiini  of — 
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FACTUM  VALBT,  DOOTRIHS  OF-cfon- 
tiitued, 

FAIiSS    GHABOB-OiviBg    •▼id^lhoe    in 
support  of — 

[10  O.  Ii.  B^  4 


h$  acmued  qf  ofen^.-^^o  6«toblub  »  olnrge  midttf 
■MJlion  211  of  the  Ponal  Code»  it  is  neoeMwy  to  show 
that  thb  Mftosed  knew  or  had  reason  to  beliovo  that 
an  offence  had  been  committed.  QuEBir  o.  Bhitto 
Kahib  .    1  Ind.  Jnr^  0«  8.,  ISd 


SL  ■  l^nowletUfe      iXai 

9karg€  itfaUe* — ^A  person  may  in  good  faith  insti- 
tate  »  eharge  which  is  sahee^uentily  found  to  be 
fahn,  or  he  may,  with  intent  to  catise  injniy  to  an 
enemy,  institata  criminal  proceecBaga  ag^dnst  hiniy 
believ^  there  are  good  grounds  for  tl^,  bat  in 
Bsithtf  case  faatf  he  eommitted  an  offoaee  wider  sedtton 
an  of  the  Penal  Cods.  To  eonatitate  this  offense  it 
m«st  bo  sh#WA  thai  the  person  inatitBtiBr  erfaoamal 
piOeeediiigs  loww  there  was  no  jtwt  or  h^wfnl  around 
for  aooh  proeaedinipi.  The  wrerment  that  &e  ae« 
eased  know  that  there  was  no  Uwfol  growtd  for  the 
charge  insfcitotad  ia  a  Hiost  makmnA  ana.     Qin»ir«. 

ctesoi.     «...      .asr.w^aa? 


i  ■'         ■  '  FaU$  otarge  If 

poUee  ^^sr.— Seetaon  211  of  the  Penal  Code  applies 
not  only  to  a  private  indivi^bal,  but  also  to  a  police 
oflbir  who  bnn^i  »  lah»  charge  of  an  oifence  with 
mtwkt  to  injure.  Iv  thx  UAVsmB  ojf  tbm  psnnov 
ov  Kabosiv  Cxuicdbb  Sti&KiA  .  U  W.  B^  Cr^  d 

4,         JbZrs    ekafyg  4m 

paUion  of  complaM.—U  the  dbaige  <d  vohmtarily 
candng  hurt,  <iontaified  in  a  petition  of  complaint,  ia 
wUfoIIy  false,  and  made  with  intent  to  injure,  then 
the  complainant  is  Imtlly  charspBable  with  the  offence 
d»cribed  in  section  211  of  the  Penal  Gbde.  Qtrnxir 
V.  ICaxa  DtaA         .        •        •        .    4  N.  W^  6 

5,-— 


— — — ^— *— -^—  FaUe  ekarffB, — 
Fal99  i^ormaH<m,^Fenal  Cod4,  $.  182.—Wiifft%  a 
person  specificalN  complains  that  another  man  has 
committed  an  offence,  and  does  so  falsely  with  the 
object  of  causing  injury  to  that  person,  he  is  guilty 
of  making  a  false  charge  of  an  offence  under  section 
211  of  ^  Penal  Code,  and  not  under  section  182. 
Bicnarss  t.  ABjtm  .       .   I.  L.  B^  7  Bom^  184 


fma$,^Di§t6hmrg9  of  aamu^  ektu^ged  mnd^  ».  Utl, 
•pen  j»l«*  of  ^rMiNU  t^iarge  having  Urn  wmp^tmA' 
«t--The  fact  toot  an  offence  allied  to  have  been 
committed  has  been  compounded  is  no  oonclumve 
aaawer  to  »  charge  made  against  the  prosecutor  under 
seetioik  211  of  the  Penal  Code.  A,  kid  a  charge 
against  M.  for  wrongful  confinement.  The  Police 
r^rted  the  case  as  a  fabe  one,  and  A,  not  appear- 
ing to  prove  his  comphiint,  the  District  Magistrate 
orderea  him  to  be  prosecuted  under  section  211  of 
the  Penal  Code,  and  made  over  the  case  to  a  Deputy 

II 


FAliSB    GHABOSl^Peiisl   Oddd,B.  211— 

eoiUinued, 

Magistrate.  Upon  th«  hearing  (ff  sn^h  etutrge.  A, 
pleaded  that  he  had  compound^  the  oi^ginal  charf^ 
kdd  by  him  against  M.,  and  that  therefore  the  charge 
against  him  under  seetaon  211  could  tiot  lie.  The  l>e|)ti- 
tw  Magistrate  withont  hearing  any  endonee  dismissed 
rae  ease.  j&sM  that  the  course  so  taken  #a«  illegal, 
as  such  plea  was  no  conclusive  answer  to  a  charge 
under  section  211.    Qvuir-ExFBBSfl  v,  AfiB  Au 

[LL.B^UCala»78 
7.  ■"  ■■■  "■■  ">  "*■  t .. — ^«.  Bpeetfle  fal$i 
MOfge.-^'Whffre  a  spedfic  false  eharge  is  made,  the 
proper  soetion  for  proceefdinM  to  be  i^opted  undet  Is 
section  211  cf  tiie  Penal  CoAb.  QFiBir-EMPKflBs  o. 
JiroAi  KltfBOBA  .    LIaB^8A11,888 


8.  ....  ■■.»...*.,    Me^iHifiigf     for 

9ffeftoer^Mtt1nmg  faUB  charge^^To  constitute  the 
offence  of  making  a  false  chiffge,  under  section  211 
of  the  Penal  C^e,  it  is  enough  tluit  the  false  charge 
hi  made  though  no  prosecution  is  inatitated  thereon, 
provided  that  the  charge  is  not  peiiding  at  the  time  of 
the  offender's  trial.  Qu€0n  v.  JSubhcuMa  OauMdaitf  1 
Mad.,  30,  followed.  Qnem  v.  JBuhoo  JBorik,  i6  W, 
M.,  iV„  77,  distinguished.  ISgnvBaaa  v.  Asuh  HAeiir 
[ll..&,lAil.,407 

BAnevt.  ftiuK  .       .    2.  I^  B^  1  Aa,  8*7 

•• ■*  " llBpriiUtf  i0  M^ 

ia4n  offanee. — ^To  constitute  the  offence  of  jnref erring 
a  false  charge  under  section  2ll  of  the  Penal  Code, 
tho  charge'  need  not  bd  made  before  a  Magistrate.  Kor 
need  the  chartf^e  have  been  fully  heard  and  ^smAssed; 
it  is  enotigh  if  It  is  not  pending  at  the  time  of  trial. 
QiTSBir  o.  StrBBiiorA  QAtntD^ir        .   1  MjbA,,  M 

8*  a  <iviBi  t.  TooBtiiFA  0AV«i>Aar 

[llAd.JiDf«,0«a»188 

10. Jlfaiing    /aUs 

Charge  to  Court  or  ojfioef  hoeing  no  Jnri9^Uoi%on.—U 
is  necessary  for  a  conviction  under  section  211  of  the 
Penal  Code  that  the  fabe  charge  sfaoodd  have  been 
Made  to  m  Conrt  or  oiBee»  havli^  jmrisditition  to  bt- 
veatigaAe  ittdsond  it  «pfer  trials  hf  tmi  mA^irnm 
cfB  THi  rarnioir  ov  Jioiooiri.    Sxpntts  9.  JA- 

n» Charge    laid  ^ 

fan  poUoB  s^er.-— There  is  nothing  in  sotstion  211 
of  the  Ptaial  Code  which  limits  laie  penalty  there  hn- 
poied  to  cases  hi  which  attempts  have  been  made  tet 
sabiAantlate  false  ehargea  ht  a  Conrt  of  Justice.  A 
false  charge  maide  before  the  police  is  therefor  putf- 
ishabW  nndet  Ihia  SMti<^  Abh«o!»  ku  o.  £k^ 
*MB»     ....    I.Ii.B.,6Calo.,881 

I^  " ■    ■    ■    Complakd       U 

poUde.-'fo  prefer  a  oomphdnt  to  the  potiee,  in  ro' 
speet  of  an  offence  which  they  are  competent  to  deal 
with,  and  thereby  to  setthe  police  in  aootioA,  is  to  id* 
stitute  a  erimiual  proceeding  within  the  maadiaf  of 
section  211  of  the  Penal  &de.  Qusnr  v.  Bono" 
«Ai*x  SoHAJf      .        »       .    5  W.  B.,  Cr^  » 


IS. 


CJiafg9  made  i6 


pofHee.^J^mat  Code,  i.  /^.— ^Sed&ons  182  and  2H 
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IPALSS    CHABOE.— Pezial   Code»  b.  211— 

continued. 

of  the  Penal  Code  distmgmshed.  The  latter  held  to 
applv  to  a  caoe  of  false  charge  in  which  the  aoeoaed 
in  the  present  case  had  appeared  before  the  police, 
and  charged  the  now  comphunant  with  having  canBed 
the  death  of  the  accused's  child  by  poisoning.  Raf- 
7U  Mahoicjii)  v.  Abbas  Ehav  .  8  W.  B^  Cr^  67 


14. 


Charge  made  to 


police, — Where  a  person  who  is  interested  in  the 
matter  or  has  a  certain  official  responsibility,  says  to  a 
police  officer :—''  A.  tells  me  that  X  has  committed  a 
certain  offence  and  B,  and  C.  confirm  the  statement, 
and  I  accordingly  suspect  X,"  and  follows  np  that 
statement  by  an  application  to  have  X/#  house  search- 
ed, he  prefers  a  churge  against  X,  and  if  such  charge 
be  false,  he  may  be  convicted  under  section  211,  Pemd 
Code.    QuBBN  V,  HuKOOXAK  Lau^ 

[19W.R.0p.,B 

16.  ___  Statement    made 

to  police  a$  to  tuspicion  of  offence, — Inetitution  of 
criminal  proceedinge, — ^A  statement  made  to  the 
police  of  a  suspicion  that  a  particular  person  had  6om- 
mitted  an  offence  is  not  a  "  charge  "  within  the  mean- 
ing of  section  211  of  the  Penal  Code,  nor  does 
it  amount  to  the  institution  of  a  criminal  proceeding, 
and  the  person  making  the  statement  cannot,  on  tfauB 
suspicion  being  proved  to  be  unfounded,  be  convicted 
under  that  section.  Iir  thb  xatteb  of  BBAifAKirND 
Bhuttaohabjbh       .        .        .    8C.Ii.B.,2a8 

16.  —  ■'■  Charge   on    ifi- 

eufflcient  evidence, — It  is  not  a  sufficient  ground  lot 
a  charge  under  section  211  of  the  Penal  Code,  that  a 
person  to  whom  a  wrong  has  been  done,  or  who  con- 
ceives that  a  wrong  has  been  done  to  him,  makes  a 
charge  or  complaint  upon  evidence  or  a  statement 
which  is  not  or  ought  not  to  be  sufficient  to  satisfy  a 
reasonable  mind,  if  in  truth  he  did  not  know  at  the 
time  he  made  the  compLunt  that  there  was  no  just 
and  lawful  ground  for  making  it.  Qubbn  v,  Pbav 
KissbkBid    .        .  .    6W.B.,0p.,15 

17. JFalee  ehctrge  of 

hwrning  houee. — ^Where  a  man  bums  his  own  house 
and  charges  another  with  the  offence  of  doing  so,  he 
should  be  convicted  and  sentenced  under  section  211 
(and  not  under  section  195)  of  the  Penal  Code. 
QiTBBV  0.  Bhitowah  Ahib        .    8  W.  IL,  Cr.9  66 


18. 


Charge  of  rs- 


fneal  to  give  ttamped  receipt. — ^The  refusal  to  give  a 
stamped  receipt  for  money  paid  not  being  in  itself  an 
offence  at  law,  to  make  a  false  charge  against  a  party 
of  refusing  to  give  such  a  stamped  receipt  is  not  an 
indictable  offence.    Rbo.  v,  Gapait  kok  Eusaji 

[1  Bom.,  02 
10*  ■  Inttitnting   cri' 

minal  proceeding.— Under  section  211,  Penal  Code, 
"  instituting  a  criminal  proceeding  "  may  be  treated  as 
an  offence  in  itself  apajrt  from  "falsely  charging"  a 
person  with  having  committed  an  offence.  Where  a 
person  is  charged  with  instituting  a  criminal  proceed- 
ing, with  intent  to  cause  injury,  knowing  that  there 
was  no  just  or  lawful  g^und  for  such  proceeding, 
it  is  for  the  prosecution  to  make  out  a  distinct  case 
against  him ;  not  for  the  prisoner  in  the  first  instance 


FALSE    GHABOE.-.P6iial   Code,  s.  211— 

eontinuedm 

to  show  that  he  had  just  or  lawful  grounds.    Qfbbn 
V.  Nobokisto  Ghobb     .        .    8  W.  B.,  Or.,  87 


20. 


InetUution      oi 


»/ 


criminal  proceeding* . — ^The  actual  institution  of  en- 
minal  proceedings  on  a  false  charge  is  essential  to  the 
api^cation  of  the  Litter  part  of  section  211  of  the 
Penal  Code,  and  if  a  person  only  makes  a  false  charge 
his  case  falls  under  the  first  part  of  the  section  irre- 
spective of  the  fact  that  the  false  charge  relates  to  *'  an 
offence  punishable  with  death,  transportation  for  life, 
or  imprisonment  for  seven  years  or  upwards."  Eic- 
PBB8S  «.  PiTAM  Rai  .        .    L  L.  B.»  6  AIL,  216 


21. 


InaiiMion     of 


criminal  proceedings, — ^Where  no  criminal  proceeding 
u  instituted  on  a  false  charge  of  an  offence  of  the 
nature  described  in  the  latter  part  of  section  211  of 
the  Penal  Code,  the  person  making  such  charge  is 

Smishable  only  und^  the  first  put  of  that  section. 
icFBBSs  V,  Pabaeu  .    I.  Ii.  B.,  6  All.,  688 

22. 


Proeecwtion  un- 
der s,  182.— Rejection  of  complaint  wUh  reference 
to  police  report. — X  made  a  report  at  a  poUoe  sta- 
tion accusing  R,  of  a  certain  offence.  The  police 
having  reported  to  the  Magistrate  having  jurisdiction 
in  the  matter  that  in  their  opinion  the  offence  was  not 
established,  the  Magistrate  ordered  the  case  to  be 
"shelved."  X  then  preferred  a  complaint  to  the 
Magistrate  again  accusing  R,  of  the  offence.  The 
Magbtrate  rejected  the  complaint  with  reference  to 
the  police  report.  Subsequently  R.^  with  the  sanc- 
tion of  the  police  authorities,  instituted  criminal  pro- 
ceedings against  X,  under  section  182  of  the  Penal 
Code,  in  respect  of  the  report  which  he  had  made  at 
the  police  station,  and  X  was  convicted  under  that 
section.  Held  that,  before  proceeding  against  X, 
the  Magistrate  should  have  fully  investigated  and 
sifted  his  complaint  for  himself,  and  should  not  have  ■ 
abrogated  the  functions  imposed  on  him  by  law,  be- 
cause the  police  had  reported  against  the  entertain- 
ment of  the  case.  The  views  expressed  in  Qovern- 
ment  v.  Karimdad,  I.  L.  R.,  6  Calc.,  496,  concurred 
in.    EiEFBBSS  «.  Badha  Kishan 

[I.Ii.B.,6All..d6 

Charge  made  on 


report  of  police  that  cote  waefalee. — Charge  ofgiv' 
ing  faUe  information. — A  commitment  for  trial  un- 
der the  provisions  of  section  211  of  the  Penal  Code, 
for  knowingly  instituting  a  false  charge  with  intent 
to  injure  the  persons  accused,  is  not  illegal  merely 
because  the  complaint  which  the  accused  made  has 
not  been  judicially  enquired  into,  but  is  based  on  the 
roport  of  the  police  that  the  case  was  a  false  one. 
EiEFBBSS  V.  Salik  Boy    •    L  Ii.  B.,  6  Calo.,  682 

[8C.I1.B..266 


24. 


'Enquiry  into 


truth  of  charge.— Criminal  Procedure  Code,  1872, 
9,  471,^ K  petition  was  presented  to  the  Joint  Magis- 
trate charging  the  police  with  having  made  a  false 
report  of  an  investigation  which  they  had  been  direct- 
ed to  make  at  the  instance  of  the  petitioner.  The 
Joint  Magistrate,  after  reading  the  police  report^  re- 
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conHnued. 

jected  the  peiition,  and  directed  the  petitioner  to  be 
protecated  onder  aection  211  of  the  Penal  Code  for 
having  made  a  false  charge.  Held  that  the  Joint 
Magistrate  should  not  have  made  the  order  without 
first  instituting  an  enquiry  into  the  truth  of  the  com- 
plaint, such  as  is  required  by  section  471  of  the  Code 
of  Criminal  Procedure.  Qu9en  v.  Gour  Mohun 
Siftff,  16  W.  B.,  44:  and  in  the  matter  of  Nieear 
Soesein,  25  W,  JR.,  10,  considered.  In  thb  xattxb 
OT  Choolhau  Tblbb        .        .    SC.  Ii.&^dl5 


26. 


JHenUeeal 


of 


eomplaifU.— Criminal  Procedure  Code  {Act  X  of 
1872),  99, 470  and  ^ri.— Where  a  charge  had  been  pre- 
ferred against  a  person,  and  the  Magistrate  before 
whom  it  was  heard,  after  hearing  the  statement  of 
the  complainant,  but  not  those  of  the  witnesses,  dis- 
missed the  complaint;  and  subsequently,  on  the  appli- 
cation of  the  person  charged,  granted  him  leave  under 
section  47Q  to  prosecute  &e  complainant  for  bringing 
a  false  charge, — Held  that  the  proceedings  were  not 
irregular,  and  that  the  Magistrate  was  justified  in  act- 
ing as  he  had  done.  Meld,  also,  that  there  is  a  distinc- 
tion in  the  proceedings  to  be  adopted  when  a  sanction 
is  given  under  section  470,  and  &e  institution  by  the 
Court  of  its  own  motion  of  proceedings  under  section 
471.  Niaear  Moesein  v.  Ramgolam  Singh,  25  W,  B,, 
Cr.,  10,  dissented  from.  Iv  tAb  mattbb  of  Gtav 
Chvvsbb  Bot  v.  Pbotap  Chixitdbb  Dabs 

[L  It.  B.,  7  Calo.,  SOS 
8C.Ii.B.,a67 


26. 


Allowing  oppor- 


tumitf  to  ehow  grounds  for  charge. — Where  a  person 
is  charged  under  section  211  of  the  Penal  Code  with 
having,  with  intent  to  injure,  falsely  charged  another 
with  an  offence  knowing  that  there  u  no  just  and 
lawful  ground  for  the  same,  the  party  accused  should 
be  allowed  to  show  the  information  on  which  he  act- 
ed, and  the  Judge  ought  not  only  to  be  satisfied  that 
the  fscts  alleged  as  the  ground  £>r  making  the  charge 
are  in  themselves  untrue  and  insufficient,  but  also  ti^t 
they  were  known  to  be  such  to  the  accused  when  the 
chsfge  was  made  by  him.    Bbg.  v.  Nbtalmal  ta- 

LAD  UXBDMAL  .8  Bom.,  Ct.,  16 


27. 


FaUe  charge. — 


Act  Xof  1872  (Criminal  Procedure  Code),  m.  146, 
i47f— Where  a  Magistrate  dismisses  a  complaint  as  a 
false  one  under  section  147  of  the  Criminal  I^roce- 
dure  Code,  and  decides  to  proceed  against  the  com- 
plainant under  section  471  for  making  a  false  charge, 
be  is  not  bound  before  so  proceeding  to  give  the  com- 
plainant an  opportunity  oi  substantiatuig  the  truth 
of  the  complamt,  by  being  allowed  to  pioduce  evi- 
dence before  him.  Emfbbbs  «.  Bhawavi  Pbabad 
[I.Ii.B^4AlL,182 

28.  '  Froeeeution  for 

making  a  false  charge. — Opportunitg  to  aeeueed  to 
prove  the  truth  of  charge. — Before  a  person  can  be 
put  upon  his  trial  for  making  a  false  charge  under 
section  211  of  the  Penal  Code,  he  must  be  allowed  an 
opportunity  of  proving  the  truth  of  the  complaiixt 
made  1^  him;  and  such  an  opportunity  should  be 
afforded  to  him,  if  he  desires  to  take  advantage  of  it, 
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not  before  the  polire,  hut  before  the  Magistrate, 

GOVBBITMBIIT  V.  KABIMJ>AD 

[L  li.  B.,  6  Calc  486 
7  C.  If.  B^  487 


28.  — — ^— — ^— ^  Sanction  to  pro* 
secution  for  making  false  charge. — ^A  sanction  for  a 
prosecution  for  making  a  false  charge  under  section 
211  of  the  Penal  Code,  without  hearing  idl  the  wit- 
nesses whom  the  person  accused  of  making  the  false 
charge  wishes  to  produce,  is  illegal  The  High  Court 
has  power  to  quash  an  illegal  commitment  at  any 
stage  of  the  case,    Ekpbbbs  o.  Shibo  Bbhaba 

[L  li.  B.,  6  Calo.,  684 
8  C.  L.  B^  266 


80. 


— Opooffwitfy    of 

substaniiating  charge. — Upon  a  trial  for  bringing  a 
fidse  charge  with  intent  to  injure,  it  appeared  that 
the  original  complaint  was  lodged  ii^  the  Court  of  the 
Extra  Assistant  Commissioner,  and  a  local  enquiiy  by 
a  competent  police  officer  was  directed.  The  officer 
reported  that  the  charge  was  false,  and  recommended 
that  the  prisoner  should  be  prosecuted.  The  Extra 
Assistant  Commissioner  orderod  the  papers  to  be  sent 
to  the  Deputy  Commissioner  who  ordered  the  prose- 
cution, and  the  prisoner  was  convicted.  Seld  that 
the  conviction  was  bad.  The  Extra  Assistant  Com- 
missioner should,  on  receipt  of  the  report  of  the  po- 
lice, have  communicated  its  contents  to  the  prisoner 
and  afforded  her  an  opix)rtunity  of  substantiating 
her  comphunt,  and  should  then  have  decided  the  case. 
In  thb  kattbb  ov  thb  pbtition  ov  Sokhika  Bibi. 
Expbbbb  v.  Obibh  Chttkdbb  TSvkdi 

[I.  I..  B.,  7  Calc,  87 
8C.Ii.B.,887 


81. 


Opportunity     of 


suhstaniiating  charge. — A  Magistrate  should  not 
direct  a  prosecutor  to  be  put  upon  his  trial  under  sec- 
tion 211  of  the  Penal  Code  without  first  giving  him  an 
opportunity  of  obtaining  a  judicial  enquiry  into  the 
charge  originally  preferred  by  him.    In  thb  mattbb 

OP  THB  PBTITION  OP  GiBIDHABI  MlTNDVL.  GlBI- 
SHABI  MVNDVL  O.  UOHIT  JhA 

[L  Ii.  B.,  8  Galo.,  486 
10  C.  I..  B^  46 

Nibbab  Hosbbiv  V,  Baxoolax  Sinoh 

[25  W.  B.,  Op^  10 

See  QuBBV  v,  GoiTB  MoHUV  Singh 

[16W.B^Cr.,44 


8a- 


-  Mnqwiry  into  truth 


of  charge. — Where  a  charge  of  theft  was  reported  by 
the  poUce  to  be  false, — Held  that  the  Magistrate 
ought  first  to  have  enquired  into  the  charge  of  theft 
and  passed  some  orders  upon  it  before  proceeding 
under  section  211  of  the  Penal  Code  to  enquire  into 
the  offence  of  false  charge.  In  thb  kattbb  op  Bi- 
BHOO  Babik  •        •    16  W.  B^  Cp.,  77 

88.  — — — ^— ^—  Enquiry  into  truth 
of  charge. — Penal  Code,  s,  182. — J.  complained  to 
tiie  police  that  she  had  been  raped  by  R.  The  police 
having  reported  the  charge  to  be  false,  criminal  pro- 
ceedings were  instituted  agaimt  her  under  section 
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TAJJS9   CHABaS.— Paaal  Code,  ■.  $01— 

cofUinmed, 

183  pf  tlKi  Penal  Ck)da.  Iq  the  meantime  J.  made 
a  complaint  in  Coart»  again  charging  JL  with  npe. 
Tkia  oomplaint  was  not  diBpoied  of,  bntthe  prooeed- 
ingH  against  her  under  section  182  of  the  Penal 
Code  were  continued,  and  she  was  eventually  convict- 
ed under  that  secti(m.  Seld,  setting  aside  the  eon- 
▼istioB  and  directing  that  J,*9  oomplaint  should  be 
disposed  oC,  that  such  complaint  should  have  been 
di^osed  ci  under  section  211  before  proceedings 
were  taken  against  her  under  section  182.    BicPBBflB 


I.  L.B^  ft  AIL,  887 


mt^wirg^-^Cfftmiwal  Froeedurg  Code,  1872,  #.  47 J,— 
^enal  Code,  $,  182, — ^An  offence  under  section  211 
of  the  Penal  Code  includes  an  offence  under  section 
182 ;  it  is,  therefore,  open  to  a  Magistrate  to  proceed 
under  either  seetion,  although,  in  cases  of  a  more 
serious  natnre,  it  may  be  that  the  proper  course  is  to 
psoceed  under  seetion  811.  Bhoktbbuc  v.  Hibba 
fLoifOA  .    X.  Ifc  B^  ft  Calo.»  IM 


W. 


^lee    i^fwFm^ 


^'oa  io  poUee,.— Penal  Code,  #.  182.'-Cluu^ge  fom4 
false  ij  poliee,^Whej^  a  person  has  instituted  a 
charge  found  to  b^  false  hg  the  police,  a  Magistrate, 
except  qnder  exceptional  circumstances,  is  not  justi* 
fied  meiel^  on  a  perusal  of  a  police  report  which  has 
lonnd  the  charge  made  to  be  false,  in  prosecuting  the 
person  by  whom  such  charge  was  preferred,  sqmma- 
rily  nnder  section  182  of  the  Penal  Code,  but  should 
proceed  under  section  911*  When  a  charge  is  pro- 
nonnced  f fUse  by  the  police*  no  proceedings  should  be 
taken  by  a  Magistrate  »uo  motn,  until  a  reasonable 
inlervfil  has  shown  that  the  complainant  accepts  the 
resqlt  ^  the  invi»tigation.  Ih  thi  m attbb  op  Bus- 
sick  LaiiL  Mulliok  .    7  C.  Ii.  B.,  882 

Iv  C9II MATVBB  OB  9nr^i  BaAaur 

[4aii.B^ia4 


86. 


J>ismi$$al  of 


eomflaM  without  ffimn^  complainant  opportuwi^ 
io  prove  #  true. — ^A  chfurge  laid  against  certain  per- 
sons before  the  police  having  been  reported  false  by 
t^\  body  the  person  who  made  the  charge  com- 
pls^ed  to  the  Magistrate  of  the  District,  who  directed 
a  fresh  investigation.  The  charge  was  again  report- 
ed false.  The  complainant  thereupon  ffied  a  peti- 
tion in  which  he  alleged  that  the  second  investigation 
had  not  been  properly  eondueted,  and  asked  that  fur- 
ther evidence  might  be  taken  by  a  specified  officer. 
No  farther  investigiition  having  taken  phuse,  the 
comjphunant  was  cvdered  to  be  prosecuted  under 
section  211  of  the  Penal  Code,  and  on  trial  was 
convicted  and  sentenced.  On  appeal  to  the  High 
OoY^  it  was  held  that  the  conviction  was  iUc^^  m- 
asmnch  as  an  opportunity  had  not  been  afforded  to 
the  accused  of  producing  all  his  evidence  in  support 
of  ^he  charge  made  l>y  him.  1m  the  matter  of  Eue- 
tieh  Lall  Jhtlliek,  7  O.  L,  E„  682  ;  and  in  the  matter 
of  JBi^9gi  Bhqgnt^  4  C  L.  M.,  ISd,  followed.  JPm- 
llffnTiiiAii,  «r.r-The  proper  pineiple  which  should 
guide  a  Magistrate  i^  thai  if  no  complaint  is  made 
before  lam  after  a  reasonable  time  has  elapsed  from 
th^  9^cluaiaQ  of  i^  police  cmqoixy,  he  would  be  juati- 
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continued, 

fied  in  ppoeeding  against  a  person  who  has  made  a 
complamt  to  the  police  which  has  been  fbond  to  be 
false ;  but  if  a  complaint  is  made»  that  oomj^aint 
most  be  dealt  with  judicially.  Xt  is  unfair  even 
then  to  proceed  against  the  complainant  without 
hearing  any  witnesses  whom  he  ntav  wish  to  exa- 
mine. Per  MiTTBity  •/'.•—Although  a  Magistrate  has 
power  under  section  147  of  the  Criminal  PlocednM 
Code  to  dismiss  a  complaint  without  eiamining  wit- 
nesses, yet  in  such  a  case  no  sanction  lor  proseontion 
under  section  211  of  the  Penal  Code  should  be 
granted.    See  In  the  matter  of  €hjfan  Chnnder  Hoy, 

8  C  L.  £.,  207,      IV  TMB  MARBB  O*  ChVXBADAB 

Pom 8  O.  L.  B.,  188 

87.- 


Onnnieiiou  hy 

SeeeUme  Court,-^Opperiumijf  not  given  to  mcoueed 
to  prove  charge  before  Magietraite,*^M,  made  a 
complaint  ci  theft  against  &  to  the  poUoe.  The 
poUpe  ref «red  the  case  as  false  to  the  Magistrate. 
The  Magistrate  aummoned  M,  and  examined  him,  but 
gave  him  no  opportunity  to  prove  the  charge  by  call- 
ing the  witnesses  named  by  him.  The  Magistrate  then 
ordered  the  ease  to  be  struck  off  the  file  and  gave 
sanction  to  prosecute  H.  £.  was  subsequently  brought 
before  the  lame  Magistrate  and  committed  to  the 
Seasions,  and  convicted  fay  the  Sessions  Court  under 
section  211  of  the  Penal  Code.  Meld  that  although 
fi.  had  no  opportunity  of  provii^  this  case  before  he 
wai  himself  tried,  the  conviction  was  not  illegal. 
€hperwmeni  v.  Karimdad,  I,  X.  R,,  6  CaU,,  496, 
distinguished.    Baxabaxi  «.  Qubbb-^Smbbbss 

[LIi.B^71Cad.,a8a 

88.  ' ■  ■    .. ^ ^  PrveeeuHm  ffr 

making  m  fake  ehmrge.-^^Opportumig  te  aeeueed  in 
prove  the  truth  of  ehmrge, — Criminal  Procedure 
Code,  #.  liMI.—A  complaint  of  offences  under  sections 
828  and  879  of  the  Penal  Code  was  roferred  to  the 
police  for  enquiry.  The  polioe  reported  that  the 
charge  was  a  Uhe  one,  and  thereupon  the  Magistrate 
of  the  district  passed  an  order  under  seetion  196  of 
the  Oiminal  Procedure  Code,  directiog  the  preseen* 
tion  of  the  complainants  for  making  a  false  charge 
nnder  section  211  of  the  F^nal  Code.  ITsM  that  the 
order  under  section  195  of  the  Criminal  Procednre 
Code  should  not  have  been  passed  until  the  com- 
plainants had  been  afforded  an  opportunity  of  prov- 
ing their  case,  which  had  been  thrown  out  merelv  on 
the  report  of  the  police.  Qovemmeni  v.  Karimiad^ 
L  X.  E,,  6  Caio,,  496,  referred  to.  QlTByN-Bx- 
PBB8B  V,  Qaboa  Bax  .        .    I.  la.  B.,  8  ATj,  88 


8a 


-<«  Procedure  h^prro 


fiwning  charge. — Procedure  bef oro  framing  a  charge 
under  section  211  of  the  Penal  Code,  of  tne  offence 
of  making  a  fake  charge  with  intent  to  injuro,  consi- 
dered. Ik  thb  xattbb  ob  T9B  PBrmoir  qb  (Uvb 
MoHTTirSiiro  .        .  8RIi.B«Ap«U 

S.  C.  Qttbbx  v.  Qovn  Mosw  Snra 

[16W.B^Cr.»44 


4a 


Palse       ckmrgo^ 


Conviction  on.—Hntrp  of,  in  Calendar, — When  a  pri- 
soner is  convicted  of  having  made  a  false  chaige  of 
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VALSB    GHABGB.— Penal  Ck>de,  s.  SU- 

eoutuuMU 

•a  oAenoe^  tha  nfttare  of  the  false  charge  should  be 
stated  in  the  finding  and  entered  in  the  Calradar. 
Kia. «.  Asaxnt    ....       1  Bom^  87 


4L  ■  Info  r  matt  on 

fivem  iopoUoB, — Beeord, — ^Whcre  the  charse  is  one  of 
iiutitatmg  ft  false  charge  of  an  oifence  with  intent  to 
injnrety  the  ftctoal  information  which  the  prisoner 
made  at  the  thannah  ought  to  be  given  in  evidence 
and  form  part  of  the  record.    QuBBir  e.  Hoolab 

[2dW.B.,Cr.,82 

JAXBB  DBBD  SITF  UP  TO  8UFPOBT 
BiaHTFUIi  ClaAIM. 

806  TiTLB— HlBCBLLiVBOUB  GlSBB. 

[Tail.  &,  136 


FAIJ3S  JdVlDimCB. 

1.  OwnuxLLY 

2.  Fabbioaxivo  Falsb  ByisEiroB 

8.  OOBTmADIOTOBT  StATBHBBTTB 

4.  Pboov  of  Csabob  . 
6.  Tbial  01  Chabob 


C!oL 

1961 
1971 
1976 
1960 
1980 


S69    Cabbb   undbb    Chabgb^Fobx  07 
CBASaB— FAIiSB  Eyidbvci. 

See  CBnavAX  Pbocbdusb  Codb,  1882,  8. 
487,  PABA.  1  (1872,  B.  478). 

[L  li.  B^  1  BoUL,  311 

I.Ii.B,lAll.,685 

lOBom^Td 

18  W.  R,  Cr.,  16 

22  W.  B^  Cr.,  48 

See  Gabbs  uhpbb  Fobqbby. 

[L  L.  B^  6  Calo^  482 
7aL.B„866 

1.  OBNEBALLT. 

X,       ■  BequisiteB  fbr  legal  oonvlo- 

tion.  of  fUae  evidenxot^—AtteHaiion  qf  reeord 
ly  Magiitrate, — Before  criminating  a  man  upon  his 
own  statement  nnder  examination,  it  is  necessary  to 
•ee  that  such  statement  has  been  deliberatdiy  made 
and  reooidBd;  that  after  being  recorded  it  has  been 
shown  or  read  to  the  accused ;  and  that  the  examina- 
tion has  been  attested  by  the  signature  of  the  Magis- 
trate, foDowing  a  certificate  to  be  given  under  iiis 
own  hand.    Qubbb  v.  Nbbuni  .  7  w  .  B,,  Gr«,  48 

8^  QuBBV  V.  ICmravL  Dabb 

[28W.B^Gr^28 

^  ^...-,.— ^  BequUdteg  for  oonvietlon  of 
CiTiag  fkUie  eridenoe.— The  true  rule  in  a  case 
of  giving  false  evidence  is  that  no  man  can  be  con- 
victed of  such  offence  except  on  proof  of  facts  which, 
if  accepted  as  tme^  show  not  merely  that  it  is  in- 
credible, bat  that  it  is  impossible  that  the  statements 
o£  the  party  aecnsed  xniade  on  oath  can  be  true. 
QuBBH  •.  Ahxbd  Alt  U  W.  B^  Gr^  25 

8. False  statement  under  affirm- 
ation eriminating  witness  himsell— Where 
a  par^  makes  a  false  statement  when  legally  bound 


FALSE  EVIDBNCE— oon^tJMitfi. 

1.  GENERALLY— 0011/tfMMd. 

False  statement  nnder  affirmation  erimi- 
nating witness  himself— don^uMMcf. 

by  a  solemn  affirmation,  the  fact  that  the  statement 
was  one  tending  to  criminate  himself  will  not  justify 
his  acquittal  on  a  charge  of  giving  false  evidence. 
AHomni ous        ...       3  Mad^  Ap.,  28 

False  statement  of  witness 


criminating  himselil— JPtfua/  Code,  #.  191.^ 
Although  a  person  under  examination  as  a  witness  is 
bound  D¥  his  affirmation  to  tell  the  truth,  if  he  is 
examinea  on  a  point  on  which  he  is  likely  to  crimi- 
nate himself,  his  position  should  be  explained  to  him 
1^  the  Magistrate,  as  otherwise  he  may  be  induced, 
through  ignorance  of  the  state  of  the  law,  to  deny 
the  existence  of  facts  for  fear  of  penal  consequences. 
Although  without  such  a  warning  he  mav  mahe  a 
false  doiial  and  thereby  become  guUty  of  the  oifence 
of  intentionally  giving  false  evidence  his  oifence  will 
not  be  deserving  of  severe  punishment.  Jajodoo 
Nate  Dtttt  v.  EicrBBSB        •        2  C,  Ii.  Ri,  181 

Bvidenoe  of  corrupt  inten- 


tion.*—iS^to^esMii^  h^mn  hy  aeouaed  to  he  faUe, — 
Upon  a  prosecution  for  giving  false  evidence,  the  law 
does  not  require  proof  of  a  corrupt  intention.  It  is 
sufficient  that  there  is  proof  of  intention,  and  if  .the 
statement  was  false,  and  known  by  the  accused  to  be 
false,  it  may  be  presumed  that,  in  making  it,  the  ac- 
cused intentionally  gave  &lse  evidence.  Qunv  v, 
Axsai  Au  Khav    .        •  8  IT.  W.,  133 

e,  Proof  that  accused  knew 

statement  to  be  false.—- PsaaZ  Code,  s,  195.— To 
support  a  charge  of  giving  false  evidence  under  sec- 
tion 193,  it  must  be  shown  that  the  accused  iuten- 
tionally  made  a  particular  statement  false  to  his  own 
knowbdge.    Quxin  e.  Mattabaj  Misbkb 

[TRL.  B^Ap^  86:  18W.B.,Cr.,  47 


7.  ■     ■  Proof  of  deposition  alleged  to 

be  false. — In  a  case  of  false  evidence  it  is  necessary 
to  prove  the  deposition  alleged  to  contain  the  false 
statement.    Qvuk  e.  Bhaxoas  Tutuh 

[7  W.  B.,  Cr.,  13 


8. Proper  Court  to  direct  pro- 
secution fbr  giving  false  evidence.— Otmina^ 
Procedure  Code,  1661,  $,  169. — Bpeeifie  eharge. — 
There  is  nothing  in  section  169  of  tne  Code  of  Crimi- 
nal Procedure  which  gives  a  Judge,  not  sitting  in 
appeal,  any  original  junsdiction  to  entertain  a  charge 
of  ^ving  false  evidence  before  another  Court.  No 
other  Court  than  that  before  which  &lse  evidence  is 
given  can  direct  a  prosecution  in  respect  thereof. 
In  a  prosecution  for  false  evidence,  there  must  be 
some  specific  charge  of  making  some  particular  and 
specific  false  statraient,  and  some  direct  evidence 
that  such  spedflc  statement  was  false.  Askbdh 
KooNWAS  0.  Tatub.    Khobbhib  Ali  e.  Tatlbb 

[W.B^1864^16 

9,  "■         A£Bbnnatton  ibr  oases  during 

one  day,  not  for  each  case  as  called  on.— 
Penal  Cede,  e.  i95.—- Where  a  vritness  was,  at  the 
httginning  of  the  day,  solemnly  affirmed  once  for  all 


Digitized  by 
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DIGEST  OF  CASBa 


(    1964    ) 


FALSE  EyiDEEfCE—^HmUnmed, 

1.  GENERALLT— eon^MMcl. 

Affirmation  for  oaees  dnrliig  one  day, 
not  for  each  case  as  oallad  Km-^eon- 

tinued, 

to  tpeak  the  truth  in  all  the  oaaei  coming  before  the 
Court  that  day, — Held  that  he  might  be  oonvicted, 
under  section  198  of  the  Penal  Code,  of  giving  falae 
evidence  in  a  suit  which  came  on  that  day,  although 
he  was  not  affirmed  to  speak  the  truth  in  that  suit 
after  it  was  called  on  for  hearing,  and  the  names  of 
the  cases  in  the  day's  list  were  not  mentioned  when 
the  affirmation  was  administered.    Qusbk  «.  Vbk- 

KATACHALAK  PlIXAZ  .2  Had,  48 


10. 


Bvldenoe  not   given   on 


oath. — Hindu  convert,— Falte  sttUement, — Penal 
Code,  M.  19i,  193, 199.— A  Hindu  who  has  become  a 
convert  to  Christianity  is  not  under  a  legal  obligation 
to  speak  the  truth  unless  his  evidence  be  given  under 
the  sanction  of  an  oath  on  the  Holy  Oospela,  so  as  to 
justify  a  conviction  under  section  193  of  the  Penal 
Code.  A  statement  made  by  a  witness  in  a  criminal 
trial  not  upon  oath  or  solemn  affirmation  is  not  a  de- 
claration within  the  meaning  of  section  199  of  the 
Penal  Code,  nor  is  the  witness  bound  to  make  a  decla- 
ration under  section  191.    QuiBir  9.  Vkdaxuttv 

[4Mad^l86 


11. 


Materiality  of  statement— 


Penal  Code,  »s.  191,  193.— The  materiality  of  the 
subject-matter  of  the  statement  is  not  a  substantial 
part  of  the  oilenoe  of  giving  false  evidence  in  a  judi- 
cial proceeding,  and  an  indictment  under  sections 
191, 193,  of  the  Penal  Code,  though  it  does  not  allege 
materiality,  is  good  if  it  alleges  sufficiently  the  sub- 
stance of  the  offence.    Qubbv  v,  Aidbub  Sahib 

[1  Mad.,  88 


la 


Penal  Code,  m. 


191  and  192,— To  constitute  the  offence  of  giving  false 
evidence  under  section  191  of  the  Penal  Code,  it  is 
not  necessary  that  the  false  evidence  given  should  be 
material  to  the  case  in  which  it  is  given.  Aliter 
und^r  section  192.  Bbo.  o.  Daxodhab  Rax- 
ohavsba        ....    6  Bom.,  Cr^  88 


la 


Penal  Code^  t. 


191.— Intention,— The  words  of  section  191  of  the 
Penal  Code  are  very  general,  and  do  not  contain  any 
limitation  that  the  false  statement  made  shall  have 
any  bearing  upon  the  matter  in  issue.  It  is  sufficient 
to  bring  a  case  within  that  section  if  the  false  evi- 
dence is  intentionally  given, — ^that  is  to  say,  if  the  per- 
son making  the  statement  makes  it  advisedly,  know- 
ing it  to  be  false,  and  with  the  intention  A  deceiv- 
ing the  Court,  and  of  leading  it  to  be  supposed  that 
that  which  he  states  is  true.  Qfbbn  v.  Mahoxbd 
HosBBBi    .  .    18  W.  B^  Cr,  87 


14. 


Untrue    etaie* 


meni  immaterial  to  ease  before  Court. — A  statement 
untrue  to  the  prisoner's  knowledge  made  upon  oath  in 
the  oourse  of  a  judicial  proceeding  amounts  to  perjury, 
notwithstanding  the  fact  that  the  statement  itself  ia 
immaterial  to  the  matter  before  the  Court  Qubbk 
V.  Shib  PBOflUO)  Oisi    .        .    19W.B.yCr.,89 


FAL8B  iAYwENCE—couiiuued. 

L  OmiERALJjY—eonHnmed. 


16. 


Judicial  proceeding,  State- 


ment made  iiu— Penal  Code,  9.  193,'~Form  of 
eknrge. — It  is  essential,  in  order  to  sustain  a  charge 
under  section  193  of  the  Penal  Code,  that  it  should  be 
proved  that  there  was  a  judicial  proceeding,  and  that 
the  false  statement  alleged  to  have  been  made  in  the 
course  of  that  proceeding  was  made.  Qfbbv  v. 
Fatik  Bibwab  .  .  1 R  L.  B.,  A.  Cr.,  18 

S.  C.  QUBBH  «.  FUTTBAH  BI8WA8 

[10  W.,  B.,  Or.,  87 


Preliminary  enquiry,  State- 


IB. 

ment  made  ixu— Penal  Code,  »e,  193  and  457.- 
Criminal  Procedure  Code  {Act  X  of  1882),  e.  337.— 
Evidence  of  accueed  iUegalUf  pardoned. — In  cases 
not  of  the  kind  contemplated  in  section  887  of  the 
Criminal  Procedure  Code  (X  of  1882),  it  is  not  com- 
petent to  a  Magistrate  holding  a  preliminary  enquiry 
to  tender  a  pai^n  to  the  accused,  or  to  examine  him 
as  a  witness.  Statements  made  by  the  accused  in  the 
oourse  of  such  examination  aie  irrelevant;  and  if  sub- 
sequently retracted,  they  cannot  be  used  agunst  him, 
or  subject  him  to  a  prosecution  for  giving  false  evi- 
dence, under  section  198  of  the  PensI  Code.  Beg.  v. 
Hanmanta,  I.  L,  R.,  1  Bom.,  610,  followed.  Qitbbk- 
EKPBB8B0.  Dala  Jiya     •  Z.  Ij.  B.,  10  Bom.,  180 


17. 


Enquiry    by   ICagistrate.^ 


Penal  Code,  s.  193. — Judicial  enquiry, — ^An  enquiry 
bv  an  Assistant  Magistrate,  with  a  view  to  tracing 
the  writer  of  an  anonymous  letter  addressed  to  him 
charging  certain  persons  with  murder,  and  without 
reference  to  the  ^th  or  otherwise  of  the  charge  of 
murder,  is  not  a  stage  of  a  judicial  proceeding  iu 
which  the  giving  of  fiiilse  evidence  is  punishable  un- 
der section  198  of  the  Penal  Code.  Qubbb  s. 
BykabtNathBabbbjbb  .        .  6W.B.,Cr.,7SI 


la 


Examination  of  complain- 


ant.— Staiemeni  in  petition  of  complainant, — Judi* 
cial  proceeding.— Investigation. — Penal  Code,  s.  193, 
— ^The  examination  of  a  complainant  in  reference  to  the 
matter  of  his  petition  of  complaint  u  an  investigation 
directed  by  law,  and  therefore  a  stage  of  a  judicial 
proceeding.  Consequently,  if  in  the  course  of  that 
examination  false  evidence  is  intentionaUy  given  by 
the  complainant,  he  is  legally  chargeable  with  the 
offence  described  in  section  198  of  Sie  Penal  Code. 
QuBBK  V.  Mata  Dtal  .  4  N.  W.,  8 

Examination  on  oath  with- 


19. 

out  JnriadioUon.— Criminal  Procedure  Code,  1861, 
ee.  168, 169. — Judicial  proceeding.— YThentk  plaintiff 
before  a  Munsif  came  and  petitioned  the  Judge, 
complaining  that  the  Munsif  had  improperly  refused 
to  examine  his  witnesses  and  had  dismissed  his  suit, 
although  informed  that  witnesses  were  in  attendance, 
and  the  Judge,  upon  examining  the  petitioner  upon 
solemn  affirmation  and  finding  the  charge  unproved, 
ordered  proceedings  to  be  taken  against  the  petitioner 
for  giving  false  evidence, — Seld  that  the  Judge 
had  no  authority  to  examine  the  petitioner  upon  oath 
in  such  a  case,  and  that  the  oal;h  having  been  made, 
and  the  evidence  g^ven  coram  non  judice,  could  not 
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FALSB  i&vmLB8N0B  ■  eonUnutd. 

I.  QWSERALLY-^tmHmed. 

ISzainination  on  oath  without  Jurlidio- 
tlon — eaniinu0d» 

fonn  the  sabjectof  a  proaecation  for  false  evidence. 
QuBSK  «.  Jasvb  Chuitdbb  Biswas 


20. 


Annulment  of  proceedings 


in  trial  at  which  false  evidence  was  given.^ 
Judicial  proeeedinff. — The  accused  was  convicted  of 
intentionally  giving  false  evidence  in  a  Judicial  proceed- 
ing, in  having,  as  a  witness  therein,  made  on  solemn 
affirmation  a  false  statament.  The  proceedings  in 
the  trial  at  which  the  alleged  false  evidence  was  given 
were  suheeqaently  annulled,  in  consequence  of  the 
sanction  for  the  prosecution  being  insufficient.  Seld 
that  the  conviction  of  the  accused  must  be  reversed, 
as  the  false  statement  was  not  made  in  a  stage  of  a 
judicial  proceeding.    Bsa.  «.  Bavji  yalad  Taqit 

[8  Bom.,  Cr.»  87 


2L 


Proceeding  In  which  Judge 


had  no  authority  to  administer  oath.— Penaj 
Code,  M.  191,  198.— Criminal  Procedure  Code,  #. 
477. — False  etidenee. — ** Judicial  proceeding'* — ^A 
man  died  leaving  some  money  due  to  him  in  the 
hands  of  the  Telegraph  autidorities.  P.  wrote  a 
letter  to  those  authorities  claiming  the  money  as  the 
sole  heir  of  the  deceased.  This  letter  was  sent  to  the 
District  Judge  for  verification  and  orders.  P.  sup- 
ported his  clum  before  the  Judge  by  the  evidence 
on  oath  of  C.  C*$  evidence  being,  in  the  opinion  of 
the  District  Judge,  false,  the  Disbict  Judge,  in  his 
capadty  as  Sessions  Judge,  tried  him  for  giving  false 
evidence,  and  convicted  hhn  of  that  offence.  Held 
that,  as  the  reference  to  the  District  Judge  by  the 
Telegraph  authorities  of  P/e  letter  for  verification, 
and  the  subsequent  action  in  regard  thereto,  did  not 
constitute  a  <*  judicial  proceedmg,"  and  as  the  Dis- 
trict Judge  had  not  any  authori^  to  administer  an 
oath  to  C.,  the  conviction  was  illegal  Bicfbbsso. 
Chait  Ram  .    L  Ii.  R,  6  AIL,  108 

22. Enquiry  tinder  Legal  Practi- 
tioners' Aotr— Penal  Code,  ««.  181,  19$.— Le- 
gal  PraciiHonery  Act,  XVIII  of  18^9.— Judicial 
proceeding.— 'Examination  of  accused  on  solemn 
qfflrmation. — Where  three  persons,  of  whom  one 
was  a  pleader,  were  tried  together  and  convicted 
under  section  181  of  the  Penal  Code  of  having  made 
false  statements  on  solemn  aflirmation  about  the 
same  matter  in  the  course  of  an  enquiry  into  the 
conduct  of  the  pleader  under  the  provisions  of  the 
Legal,  Practitioners'  Act, — Held  that  the  conviction 
of  the  pleader  was  bad,  as  his  statement  was  impro- 
perly ti^en  from  him  on  solemn  aflirmation.  Meld, 
further,  that  an  enquiry  under  the  Legal  Practition- 
ers' Act  being  a  judicial  proceeding,  false  statements 
on  solemn  affirmation  made  by  the  witnesses  therein 
should  be  charged  and  tried  separately  under  section 
198  of  the  Penal  Code  .  Kotha  Sttbba  Chbtti 
V.  QuBSV        •  .  I.  la.  IL,  6  Mad^  262 

•  Penal  Code,  ss.  191  and  108. 


—  Giving  false  evidence  before  apolice  patek — Bom- 
hay  Act  nil  of  1867  (Village  Police), s.  18.^ A 


WALBE  WrnyENCB^ooKUnued, 

1.  GtENEJBLALLY^oontinued. 

Penal  Code,  ss.  101  and  IBS^ooniinued. 

person  who  makes  a  false  statement  upon  oath  before 
a  police  patel,  acting  under  section  18  of  Bombay 
Act  VIII  of  1867,  give^  false  evidence  within  the 
meaning  of  section  191  of  the  Penal  Code,  and  is 
punishable  under  section  193.  Emprbss  v.  Ibbasapa 
[I.  Ii.  B.,  4  Bom.,  470 


24. 


Evidence    not    given    in 


Court  of  JvmUee.—Penal  Code,  ss.  191,  194.^ 
Statement  made  to  police  qfflcer, — It  is  not  neces- 
sary, under  section  194,  Penal  Code,  that  the  false 
evidence  which  is  given  should  be  evidence  given  in 
a  Court  of  Justice.  Such  statement^  if  made  to  a  po- 
lice officer,  would  amount  to  the  offence  of  giving  false 
evidence  as  defined  in  section  191,  taJdng  section  US 
of  the  Code  into  conuderation.  Qubbh  v,  Kim 
CHAim  Mookbbjbb        .        .  20  W.  B.,  Cr.,  41 

IV  THB  MATXBB  OV  JVOaBBKATH  SaHAI 

[8C.L.B.,28e 


— —  Police  investigation.— PmoZ 
Code,  s.  191.— Criminal  Procedure  Code,  1872,  ss, 
118,  ii^.— Neither  the  words  "shall  answer  all 
questions"  in  section  118  of  the  Code  of  Criminal 
Procedure,  nor  the  words  **  shall  be  bound  to  answer 
all  questions"  in  section  119  of  the  same  Code,  con- 
stitute "an  express vprovision  of  the  law  to  state  the 
truth"  within  the  meaning  of  section  191  of  the 
Penal  Code.  Sections  118  and  119  are  merely  in- 
tended to  oblige  persons  to  give  such  information  as 
they  can  to  the  poUce,  in  answer  to  the  questions 
which  may  be  put  to  them,  and  they  impose  no  legal 
obligation  on  those  persons  to  speak  the  truth. 
Emp&bss  v.  Kabsim  Khav.    Exfbbbs  v.  Dahia 

[I.  Ii.  B.,  7  Calc  121: 8  C.  Ii.  B.,  800 


26. 


'  Judicial  proceed' 


ing, — Code  of  Criminal  Procedure,  Act  X  of  1882, 
ss.  155  and  t6l.— Penal  Code,  XLVof  1860,  s.  193. 
—Section  161  of  the  Code  d  Criminal  Procedure, 
Act  X  of  1882,  makes  it  obligatory  on  a  person  exa- 
mined in  the  course  of  a  poUoe  investigation  under 
chapter  XIV  to  answer  truly  all  questions  put  to  him 
(other  than  questions  tiie  answers  to  which  would 
have  a  tendency  to  expose  him  to  a  criminal  charge, 
or  to  a  penalty  or  forfeiture),  and  such  person,  if  he 
knowingly  answers  falsely,  commits  the  offence  of 
^giving  false  evidence  in  a  stage  of  a  judidal  proceed- 
ing under  section  198  of  the  Penal  Code.  Qubbk- 
Expbbss  V,  Pabshbam  RATsiva 

[L  Ii.  B.,  8  Bom.,  210 


27. 


^^— ~^— — —  Criminal  Proce- 
dure Code,  1882,  s.  161.— Penal  Code,  s.  193.— False 
statement  to  poUee  ojffieer. — The  law  laid  down  by 
the  Full  Bench  in  the  case  of  Empress  v.  Kassim 
Khan,  I.  L.  J2.,  7  Calc.,  121,  has  been  altered  by  the 
provisions  of  section  161  of  the  Code  of  Criminal 
Procedure  (Act  X  of  1882),  and  a  witness  who  makes 
a  false  statement  to  a  police  officer  in  rejdy  to  a 
question  which  he  is  bound  to  answer,  would  be 
guilty  of  intentionally  giving  false  evidence.    Na- 

THU  ShBIX  v.  QulBir-£XPBB88 

IX  li.  B.,  10  Calc,  406 
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1.  QEMTSBAJLLY—wmUmed. 

2&  gUtemantmadalnladietol 

ptooeediDg  before  Kagistrste.— PmaZ  Co^ 
##.  18X,  193.^Whae  a  false  statement  U  wiaH«i  i^  a 
stage  of  a  judicial  proceeding  befoie  a  Magistrate, 
he  ooght  not  to  convict  nn&  section  181  of  the 
Penal  Code,  bat  shoold  commit  to  the  sessions  onder 
section  193  of  that  Code.  Qunv  o.  Nnssusooi)- 
Duv  SsAZWAL  U  W.  R,  Cr,  34 

.  Statement  made  in  proceed- 


ings withoat  jurisdiction^— Peaa^  Code,  «f .  I8t, 
198, — ^A  oonFiction  under  section  181  of  the  Ffenal 
Code  is  good,  thoo^  the  offence  fsUs  within  section 
Ids.    iJiovTicoixB  •        41Cad,Ap.»18 


80. 


ValM    statement    befbre 


Income  Tax  Ctommlssioner.— P^ag/  Code,  ee, 
181,  i^d.— When  an  offence  under  section  198  of 
the  Penal  Code  is  established,  a  conviction  under 
section  181  ia  illegal.  When  the  accused  made 
on  solemn  affirmation  a  statement  before  an  Income 
Tax  Commissioner,  which  statement  the  accused 
knew,  or  had  reason  to  believe,  to  be  incorrect^ 
it  was  held  that  such  statement  amounted  to  the 
offence  of  giving  fsJse  evidence  in  a  judidal  proceed- 
ing under  section  198  of  the  Penal  Code^  and* 
was,  therefor^  not  cognisable  by  a  full-power 
Magistrate^  as  it  could  not  be  treated  as  constituting 
an  offence  triable  under  section  181  of  the  Penal 
Code  (making  a  false  statement  to  a  public  servant). 
Bsa. «.  DiUTAui  EirpABJi .        .  8  jBQm^Cr.»2il 


81. 


FalBe  statement  in  yeriJled 


petition  under  s.  19  of  Act  IX  of  1868  (In- 
come Tax  ActX— The  prisoner  was  convicted  of 
penury  by  wilfully  making  a  false  statement  in  a 
venAed  petition  presented  imder  section  19  of  the  In- 
oome  Tax  Act  (Act  IX  of  1869)  to  a  tahsildar. 
Meld  that  the  tahsildar  was  not  an  ofSeer  competent 
to  receive  auch  a  petition,  and  that  no  offence  was 
committed.  MooiniAFPAOoDUif9.QuBiv.  Svbkata 
Oopujr  9.  Quxvr  .  .5  Mad.»  826 

MaWng  flEilse  return  of  ser^ 


vice  of  mammonB^-^Fenal  Code,  e,  193,^The 
making  of  a  false  return  of  service  of  summons  is 
an  offence  punishaUe,  not  under  section  181,  but  un- 
der section  193  of  the  Penal  Code,  and  is  cognisable 
by  the  Court  of  Session  alone.  QvBisr  v,  Shika 
Caxnx  Boy    •       .       .        .  8  W.  B.,  Cr.»  87 

Statement  before  Golleotor 


as  Revenue  Officer.— Peaai:  Code,  *,  193.— Judi- 
cial emqwity. — ^A  conviction  may  be  had  for  giving 
false  evidence  under  section  198,  Penal  Code,  even  if 
the  evidence  be  given  in  matters  not  judicial  (eadk  as 
before  the  Collector  acting  in  his  fiscal  capacity  under 
Regulation  XIX  of  1814),  but  it  must  be  proved  that 
the  false  statement  was  made  under  the  sanction  of 
tiw  law.    Qinss  «.  Audkvh  Rot 

[14W.B.,Or.,M 

84.  Bnqtdry  into  application  for 

allowance  for  spoiled  stamps.— J^n^tVy  made 
hf/  Depuiy  Oolleeior.^Stamp  Act,  1879,  jf,  6L-^Fe^ 


FAIjSE  JSVlDggrCB    romHmed. 

Jbn^iiiry  into  appUoation  tor  allowaaoe 
fbr  applied  stamps— eoa^uMe^ 

mal  Code,  ee.  181, 109.— The  Collector  himself  ia  the 
officer,  and  no  other,  to  whom  power  is  given  by  law 
to  make  enquiries  into  applications  for  allowances  for 
spoiled  stamps,  to  take  evidence  <m  oath  in  raf eience 
thereto,  and  to  grant  or  refuse  such  applications^  and 
he  cannot  delegate  his  authority  in  the  matter. 
Meld,  therefore,  where  a  person  had  applied  for  a  re- 
fund under  chapter  VI  of  Act  I  of  1879,  and  the 
Collector  made  over  the  applicati<m  for  enquiry  to  a 
Deputy  Collector,  that  the  Deputy  OJIector  was  not 
entitled  to  jput  the  witnesses  produced  by  the  appli- 
cant on  theu*  oaths,  and  oonsequenti^y  in  ref  eienoe  to 
the  statements  of  such  witnesses,  no  charge  under 
section  181  or  section  193  of  the  final  Code  was  sus- 
tainable.   BxFSBSS  or  Ihsza  e.  Nias  Ali 

[I.I..B..5A1L,17 
85* 


False  statement  made  be- 
fbre Begistrar.-^IVooaadii^f  umder  Oe  Regxetro' 
Hon  Ajoi,  1866,—^  Sub-Begistrur  is  competent,  for 
any  purpose  contemplated  by  Act  XX  of  1866,  to  ex- 
amine any  person;  and  any  statement  made  by  such 
person  before  an  officer  in  any  proceedings  or  en- 
quiries under  the  Ac^  if  intentionally  fslse,  renders 
such  person  liable  to  a  criminal  prooecution.  Qusbv 
V.  JVG0UT  Chusdsb  Dun        .  6  W.  B^  (&.,  81 


■  FeHHome  not  ee- 
riJied.-^JPro»eotaiam  mnder  He  BegietraUom  Aei 
(nioftSST),  #.  82,  ek  (a)  amd  e.  88,  ee.  72  amd 
7^.— Where  tiie  aocnsed  was  tried  for  intentionally 
making  a  false  statement  in  the  course  of  certain  jvo- 
oeedings  taken  before  a  Begirtrar,— JTeM  that  even 
assuming  that  such  procee£ngs  were  taken  under 
section  72  of  the  Begistration  Act,  and  not,  as  they 
should  have  been,  under  section  78,  the  appearance  of 
the  accused  before  the  Registrar  and  his  taking  no 
objection  to  the  form  of  the  proceedings  will  cure  the 
irregularity  for  the  puxposes  of  a  criminal  trial  under 
the  provisions  of  the  Begistration  AcL  Kor  under 
similar  cireumstsnoes  will  the  want  of  verification  of 
a  petition  of  appeal  on  the  part  of  the  applicant,  as 
provided  by  section  73  of  the  Act,  oust  the  jurisdie- 
tionof  the  Criminal  Court.  Meg,  v.  Berry,  28  L,  J„ 
M.  a,  86;  QiMm  v.  Fleteker,  L,  R„  1  C.  C.  R., 
320  i  Twmer  v.  Poet  Matter  General,  6  B.  ^  S., 
76Ss  Qiaeen  v.  Mngkee,  X.  JB.,  4.  Q.  B,  D.,  $14$ 
Qieeen  v.  amUh,  L.  B,,  1  C.  C  B,,  210,  followed. 
Meld  also  that,  except  as  directed  l^  section  82  of 
Act  ni  of  1877,  the  Magistrate  has  no  authority  on 
his  own^  mere  motion  to  feame  a  charge  against  the 
accused  in  consequence  of  evidence  given  in  the 
course  of  the  trial  by  the  regirtering  officer,  in  re- 
spect of  certain  statements  made  before  him  during 
registration  proceedings.  Qusnr-EiCFBBfla  v.  Ba- 
.  I.  LB^  10  Gala,  604 


87. Statement  in  unsigned  peti- 
tion.—Pmm^  Code,  ee.  198,  i^P.— A  petition  not 
bearing  the  signature  of  the  accused,  and  therefore 
not  a  declaration  made  or  subscribed  by  him,  cannot 
be  made  the  foundation  of  a  charge  or  conviction 
under  section  199  of  the  Penal  Code^  bat  a  depositioii 
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Google 
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FAIjSE  E VUDJUN  CB-nmi^Mri^ 

Statemont  in  niHrignad  peiiiion^^eoniitimed, 

on  ottCh  inpporfciiig  inch  a  petition,  if  false,  Jastifies 
m  fliMvgs  nader  MctUm  108  of  the  Code.  Iv  thb 
XAxnB  ov  Bax  Bkwas  Koowab 

[70.1..  B^  686 


88. Statement  in  petition  not 

requiring  vevifioation^^ — Unneeusary  ver^fiea- 
Horn, — i8Mi&2e,— >A  petition  presented  under  Be^la- 
tion  XTII  of  1606  not  requiring  yeriflcation,  cannot, 
ftom  tbe  fact  of  its  being  verified  unnecesMurily,  be 
made  the  sabject  of  a  prosecution  for  giving  false 
eridenoe.  Iv  trb  mattbb  ov  ths  pbtition  ov 
KASI  CHVVDBB  HoSTXBAB.  JVG€hVT  Ghxinpbb 
MOKUXDAB  V.  Ka8X  ChTTNSBB  MOCTHOAB 

[LIi.  B.,  6  Oale^  MO:  7  CLw  B.»880 


80L 


■  ■  ■  IPalse  Btatement  in  vaJcalat- 
lUunaw^PMal  Cad», «.  i9^.^-The  prisoner,  a  vakeel, 
presented  a  vakalatnamah  in  the  IHstrict  Munsif  s 
Gout  signed  by  the  defendant  in  a  civil  suit  autiioriso 
log  the  prisoner  to  appear  for  the  defendant.  The 
yahalatnamahfslsely  purported  to  have  been  executed 
before  the  Adighan  of  the  village  and  to  bear  the 
rignafcore  of  the  Adighari.  The  prisoner  was  convict- 
ed under  section  190  of  the  Penal  Code.  H^ld  that 
the  ease  was  not  brought  within  the  section,  and  that 
the  prisoner  was  entitied  to  his  discharge  from  cus- 
tody*   Qvbbvv.  KxiiJiBTrMPrTTBB.  6  Mad.,  878 


4a 


statement  in  dootunent  not 


requiring  verification.— CVoiZ  Froeedwre  Code, 
J869f  99,  U9, 190. — ^The  verification  of  an  application 
filed  in  tibe  C^vil  Court,  in  which  it  was  stated  that 
tbe  appGcsnt  did  not  sign  an  alleged  deed  of  compro- 
misi^  does  not  subject  falm  to  punishment  for  giving 
fftlee  evidence.  Such  an  apphcation  falls,  not  under 
•ection  120,  Act  VIXI  of  1859,  but  under  section  119 
of  that  Acl^  and  need  not  therefore  be  verified. 
Quvm  «,  Eabxxoic  CBinn>«B  Haxpab 

[9W.B.,Cr.,58 

4L  Statement  in  application 

Bmt  new  trial^Pena/  Code,  «t.  191, 199.^  Ver^ 
^miiem  of  doemmmA  ae  a  pUamt,'^A.  made  an  appli- 
cation for  a  new  trial  under  section  81  of  Act  XI  of 
1866.  He  filed  a  memorandum  of  his  grounds  veri- 
fied as  a  idaint»  and  therein  koowingly  made  a  false 
atatement.  Meld  (Gxovbb,  J„  dissenting)  that  he 
bad  not  thereby  committed  an  offence  under  section 
191  or  198  of  the  Penal  Code.  In  bb  Habah  Maitoai. 
[8  B.  Ii.  B.,  A.  Or.,  1 :  10  W.  B.,  Cr.,  81 

False  verification  of  writ- 


ten atatement—  Civil  Froeedure  Code,  «t.  51, 115. 
— U4?<  ZZF «/  laeO  {Poiwl  Code),  9. 191.'-K  person 
IDing  %  written  statement  in  a  suit  is  bound  by  law 
to  state  the  truth,  and  if  he  makes  a  statement  wluch 
i«  &lse  to  his  knowledge  or  belief,  or  which  he  be- 
lieves not  to  be  trae»  he  Is  guilty  <^  giving  false  evi- 
dence within  the  meaning  of  section  191  of  the  Penal 
Coda.    QvBW^IiicvBBiiii  V.  Mbbbbav  Sutgh 

[i,XHB.,eA]i.,eae 


FALSE  "ETSHIESCS^eimHwiud. 

L  GENERALLY— eoMfifNied. 

48.  ■■  ■■  Witnees  deposing  fkleely  in 
another's  name.— Pena^  Code,  #.  193,  and  99, 416, 
419. -^ A  witness  falsely  de|K>sing  in  another's  name 
should  be  charged  with  givmg  false  eridence,  under 
section  198,  and  not  with  cheating  hy  personation, 
under  section  419  of  the  Penal  Code.  Bsa.  v.  Pbbxa 
Bhika 1  Bom.,  89 


44u 


Fntting   forward    person 


knowing  him  to  be  some  one  elaB^—Abet- 
meiU  of  false  evidenee, — Where  C.  falsely  represent- 
ed himself  to  be  U.,  and  the  writer  of  a  document 
signed  by  U,,  and  T,  knowing  that  C.  was  not  U,, 
and  had  not  written  such  document,  adduced  C.  as 
27.,  and  as  the  writer  of  that  document, — Meld  that 
T,  ought  to  have  been  convicted,  not  of  intentionally 
giving  false  evidence  in  a  judicial  proceeding,  but  on 
a  charge  of  abetting  the  giving  of  &lse  evidence. 
QxTBiN  «.  Csuirm  Chubb  Nauih 

[8W.B.,Cr.,6 


46. 


Statement  unintentionally 


eansing  oonviotion  of  murder.— PsnaJ  Code^ 
99. 193, 194,^Power9  of  8e99um9  JWd^^s.— The  See- 
rions  Judge  has  no  power  to  commit  a  man  for  having 
given  false  eridence  before  the  Magistrate,  but  he 
can  commit  him  for  having  given  &lse  eridence  in  his 
own  Court.  In  the  trial  of  a  prisoner  for  murder,  a 
witness  stated  on  oath  before  the  Sessions  Court  tiiat 
another  had  committed  the  murder,  whereas  before 
the  Magistrate  he  had  stated,  as  was  the  fact,  that 
the  prisoner  had  committed  the  murder.  Held  that 
such  witness  was  guilty  under  section  198,  and  not 
under  section  194^  of  tne  Penal  Code,  as  he  did  not 
know  that  he  would  cause  a  conriction  for  murder. 
Qfbin  e.  Habdtaa  .        .  8  B.  la.  B.,  A.  Cr.,  86 


4a 


Subornation  of  pexjury.— 


Penal  Code,  1. 196.— -The  provinon  of  the  Penal  Code 
(section  196)  affainst  using  false  eridence  is  not  ordi- 
narily intended  to  apply  to  subornation  of  peijury. 
To  establish  an  offence  under  section  196,  it  must  be 
shown  that  the  accused  made  some  use  of  the  false 
eridence  after  it  was  in  ezistenoe.  Qubbb  v.  Sub- 
ruBUDBB  .       .1  Ind.  Jur..  0. 8.,  188 


47. 


Intentional     omission    to 


mention  a4]ustment  of  deoree  in  applioa- 
tlon  fbr  exeGutlon.-^P<tiia2  Code,  u.  198,  199.-^ 
Civil  Frocedure  Code,  9. 235. ^Intentional  omx99ion. 
—Under  section  285  of  the  Code  of  Gvil  Procedure 
(XIV  of  1882),  the  decree-holder,  or  the  party  who 
applies  for  execution,  is  bound  to  state  in  his  appli- 
cation any  adjustment  between  the  parties  after 
decree,  whether  such  adjustment  has  or  nas  not  been 
preriously  certified  to  the  Court.  Pamfayya  v.  N«tra» 
9annah,  J.  Z.  £.,  2  Mad.,  216,  followed.  Intentional 
omission  to  make  such  statement  amounts  to  an  offence 
under  section  198  of  the  Penal  Code  OCLV  of  1860). 
Section  199  of  the  Penal  Code  ^LY  of  1860)  doee 
not  apply  to  applications  f6r  execution  containing 
false  avermentai  Quns-EicrBBas  «.  Bapuji  Data- 
aAV      •  «       .  I.  Ii.  B..  10  BcwoL,  888 
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VAI18B  JdVlDBNOB— «o«ImnimI. 

2.  FABRICATING  FALSE  EVIDENCE. 


48. 


Fsbrioation   of  false   evi' 


denoe.— Penal  Code,  9.  19B  and  9.  120,— Illegal 
concealment  to  fabricate  evidence. — ^The  term  "fab- 
rication "  in  section  198  of  the  Penal  Code  refers  to 
the  fabrication  of  fiilse  documentanr  eridence  to  be 
nsed  in  a  snit,  so  that  to  convict  nnder  this  section  it 
is  essential  to  aver  and  to  prove  that  the  fabricated 
docnments  were  intended  for  that  purpose.  The 
illegal  concealment,  by  act  or  omission,  contemplated 
by  section  120  of  the  Code,  has  reference  to  the  exbt- 
ence  of  a  design  on  the  part  of  third  persons  to 
&bricate  evidence.  Qumr  «.  Rajoooxab  Baihibjkb 
[1  IncL  Jnr.,  0. 8.,  106 


40. 


Veriflcettion   of 


eiatemeni  in  9%itfor  rent, — Ad  Xof  1869,  9.  37. — 
The  plaintiff  brought  a  suit  for  rent  claimed  to  be  due 
for  three  years ;  he  failed  to  prove  hb  claim,  and  the 
suit  was  dismissed  for  want  of  evidence.  He  after- 
wards sued  to  recover  rent  for  one  of  the  same  years, 
and  recovered  the  amount.  The  Judge  on  appeal 
reversed  the  decree,  and  made  an  order  remitting  the 
case  to  the  Deputy  Collector  to  enquire  under  Act  X 
of  1869,  section  37,  whether  the  plaintiff  had  commit- 
ted peijury  in  the  first  suit,  the  plaint  in  which  was 
verified  by  his  agent.  The  87th  section  of  the  Act 
requires  that  the  statement  of  daim  shall  be  verified  hy 
the  plaintiff  or  his  agent,  and  enacts  that  if  the  state- 
ment shall  contain  any  averment  which  the  person  mak- 
ing the  verification  shall  know  or  believe  to  be  false,  or 
shall  not  know  or  believe  to  be  true,  such  person  shall  be 
subject  to  punishment  according  to  the  law  for  the  time 
being  in  force  for  the  punishment  of  giving  or  fabri- 
cati^  &lse  evidence.  Held  that  there  was  no  founda- 
tion for  the  order,  the  averment  having  been  made  by 
the  agent,  and  not  by  the  plaintiff;  and  besides,  there 
was  no  evidence  that  it  was  untrue,  there  having  been 
no  finding  in  the  first  suit  that  the  rent  was  not  due. 
Tabafbisad  Bot  Chowdhbt  V,  GoPAL  Dabs  Dutt 
[Marsh.*  72 :  W.  B.,  F.  B.,  24 
1  Ind.  Jur.,  0. 8.  79: 1  Hay,  286 


60. 


Penal  Code,   9, 


i9  to  produ 
Foreet  Qfieer.— The  making  up  falsely  of  accounts, 
with  the  intention  of  producing  them  before  a  Forest 
Officer  not  empowered  by  law  to  hold  an  investigation 
and  take  evidence,  is  not  a  fabrication  of  false  evidence 
within  tiie  meaning  of  section  198  of  the  Penal  Code. 
Rbo.  v.  Bakajibat  Jitbajibay        .  12  Bom.,  1 


61. 


Intention  to  pro- 


enre  conviction, — Penal  Code,  9,  196, — ^The  prisoner 
was  convicted  under  section  195  of  the  Penal  Code  of 
fabricating  false  evidence  with  intent  to  procure  the 
conviction  of  a  certain  person  of  an  ofteuce.  The 
prisoner's  act  was  committed  in  a  most  public  man- 
ner, and  was  not  calculated  to  lead  to  the  conviction  of 
the  person,  nor  did  it  appear  that  the  prisoner  took 
any  steps  to  secure  his  conviction.  Held  that  the 
conviction  of  the  prisoner  could  not  be  sustained. 
QuBBK  V,  Shib  Dtal    .  .  6  v.  W.,  188 


62. 


Making    it  ap- 


pear ojfhnee  had  been  committed. — Failwe  to  lay 


VALSB  EVJLUJfcLNCB— «MiMfiiiMl. 

2.  FABBICATING  FALSE  EVIDENCE 
^continued. 
Fabrioation  of  fiftlae  eTtdemoe—eontinMed. 
charge, — Penal  Code, «.  19S, — ^A  person,  having  made 
a  hole  in  the  wall  of  his  own  house,  broke  open  a  box 
and  removed  the  contents  to  which  he  believed  him- 
self entitied,  but  as  to  which  there  was  a  dispute,  mak- 
ing the  removal  appear  to  have  been  the  act  of 
thieves  from  the  outside,  was  charged  with  fabricat- 
ing false  evidence  for  the  purpose  of  its  being  used  in 
a  stage  of  a  judicial  proceeding  under  section  193  of 
the  Penal  Code.  It  did  not  appear  that  any  charge 
had  been  laid  by  the  accused  against  any  one  in  re- 
spect of  the  removal  of  the  contents  of  the  box.  Held 
that  the  circumstances  did  not  warrant  the  charge 
under  section  193  of  the  Penal  Code  of  fabricatij^ 
false  evidence.    Thbwa  Bam  «.  Empbbss 

[10  CUB.,  187 

6a statement  in 

petition  of  payment  on  account  of  tenmre  after 
tenmre  had  been  eet  aeide. — Penal  Code,  9,  198, — ^A 
certain  alleged  mokurari  tenure  having  been  set  aside 
by  a  Civil  Court,  the  person  who  had  claimed  to  hold 
such  tenure  in  depositing  money  in  Court,  in  a  peti- 
tion stated  that  the  deposit  was  in  respect  of  the 
mokurari  tenure,  whereupon  he  was  charged  and 
convicted  under  section  193  of  the  Penal  Code  with 
fabricating  false  evidence.  Meld  that  the  conviction 
was  bad.    Dabbb  Mahio  «.  Bax  Mohub  Mookho- 

PADHTA 10  C.  li.  B.,  488 


64. 


Attempt  to  com- 


mit offence,— Penal  Code,  «.  193,— -M,  instigated  Z, 
to  personate  C,  and  to  purchase  in  C*9  name  certain 
stamped  paper,  in  consequence  of  which  the  vendor 
of  the  stamped  paper  endorsed  C.'«  name  on  sudi 
paper  as  the  purchaser  of  it.  ilf.  acted  with  the  in- 
tention that  such  endorsement  might  be  used  against 
C.  in  a  judicial  proceeding.  Held  that  the  offence  of 
fabricating  false  evidence  had  been  actuallv  commit- 
ted, and  that  M,  was  properly  convicted  of  abetting 
the  conmiission  of  such  offence.  Q»#mi  v.  Mamearan 
Chowbey,  4  N,  W,,  46,  distinguished  and  observed  on. 
ElCFBBSB  «.  MULA  .  L  Ij.  B.,  2  All.,  106 


66. 


Intention  to  nee 


before  Regietrar, —  U99  before  Court, — Penal  Code, 
9. 196, — L,  brought  a  suit  upon  a  bond,  and,  at  the 
trial,  sought  to  support  his  claim  by  a  letter  fabri- 
cated probably  for  the  purpose  of  eABbling  L,  to  get 
the  bond  registered.  L,  was  convicted  under  section 
196  of  the  Penal  Code.  Held  that  if  the  letter  was 
fabricated  for  use  before  the  Begistrar,  it  was  no 
valid  objection  to  the  conviction.  Lakbhkaji  v. 
Qubbx-Empbbbs  .  I.  li.  B.,  7  Mad.,  288 

68. Framing  Inoorreot  record. — 

Public  eervant  making  f alee  entry. — Penal  Code,  9. 
219. — ^When  a  Police  Superintendent  called  for  the 
report  from  the  constable  on  information  that  a 
theft  had  been  committed  and  reported  owing  to  the 
constable's  negligence,  and  the  constable  pr(^uoed  a 
false  report  to  the  effect  that  no  theft  had  been  com- 
mitted and  no  information  given  to  him, — Eeld  he  was 
not  guilty  under  section  218  of  the  Penal  Code. 
OoTBBHXBMT  V.  Abpool  Hvq       .  8  AgTB,  Cr«,  1 
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2.  FABBICATma  FALSE  EVIDENCE 
— cawHmted, 
Framing  Inoorreot  reoord—- co4»MfM<i. 

67. False  report. — 

Pemal  Code,  e.  218, — ^A  Eulkami  who  makes  a  false 
report  with  reference  to  an  offence  committed  in  hia 
viUage,  with  intents  &c,  is  punishable  under  section 
218  of  the  Penali  Code.  Bbg.  v.  Malhab  Bah 
CHAiniBA       .        •        •        •    7  Bom.,  Gv.»  64 

68u      ■  Penal   Code,  #• 

218, — Public  eervant. — ^A  public  servant  in  charge  as 
such  of  certain  documents  having  been  required  to 
produce  them>  and  being  unable  to  do  so,  fabricated 
and  produced  similar  documents  with  the  intidution  of 
screening  himself  from  punishment.  Held  that  such 
fabricate  documents  not  being  records  or  writings 
with  the  preparation  of  which  such  public  servant  as 
such  was  charged,  he  could  not  leg^y  be  convicted 
under  section  218  of  the  Penal  Code.  Exp&bss  «. 
HA2HAB  Httbaik  .  I.  Ij.  B.,  5  AIL,  658 


60. 


•  Puhlie  eervant. — 


Forgery, — Penal  Code,  s,  218.— Abetment. — 8.  was 
charged  with  the  preparation  of  a  certain  record,  and 
was  in  the  habit  of  preparing  it  from  certain  ab- 
stracts made  and  read  to  him  by  D.  D,  made  and 
read  fiilse  abstracts  whereby  an  incorrect  record  was 
prepared.  The  Court  was  of  opinion  that  D.  could 
not  strictly  be  held  to  have  committed  the  offence 
deacribed  in  section  218  of  the  Penal  Code.  He  was 
guilty,  however,  of  abetment  of  the  offence  described 
in  that  section,  and  not  the  less  so  that  8.  had  no 
guilty  knowledge  or  intention  in  the  matter.  QmBN 
V.  Bsu  Mohan  Lal      .  .  7  N.  W.,  134 


eo. 


Penal  Code,  t. 


218. — Intention. — The  intention  is  an  essential  ingre- 
dient in  the  offence  contemplated  by  section  218, 
Penal  Code.    Qitbbk  v.  Shama  Chubit  Rot 

[8  W.  B.,  Cr.,  27 


6L 


Falee  entry  in 


ekowtidari  biOok.— Penal  Code,  e.  218.— Where  a 
cbowkidar  ^^  charg^  under  section  218,  Penal 
Code,  with  having  made  a  false  entry  in  a  chowkidari 
ttttendanoe  book  with  a  view  to  support  a  charge 
which  was  made  against  a  Sub-Inspector  of  having 
made  a  false  report  regarding  the  length  of  absence 
from  duty  of  another  chowkidar,  and  thereby  to 
cause  loss  or  injury  to  the  Sub- Inspector,  it  was  held 
that  the  intention  was  too  remote  to  fall  within  sec- 
tion 218.     QVBBN  V.  JXTBGLB  LALL 

[19  W.  B.,  Cr,  40 

Penal   Code,  eg. 


192,  218.— Public  servant.— k  police  officer,  who  had 
suppressed  a  document  intrusted  to  him  to  forward 
to  his  superior  officer,  made  a  false  entry  in  his  offi- 
cial diary  that  the  document  had  been  so  forwarded, 
intending  that  if  he  were  prosecuted  under  the  Police 
Act  for  suppressing  the  document,  such  enti^  might 
be  used  as  evidence  in  his  behalf  that  he  had  so  for- 
warded the  document  Held  that,  inasmuch  as  to 
constitute  the  offence  of  fabricating  false  evidence 
defined  in  section  192  of  the  Penal  Code,  the  evi- 
dence fabricated  must  be  admissible  evidence,  and  as. 
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2.  FABRICATING  FALSE  EVIDENCE 
— continued. 

Framing  inoorreot  xeoovA— continued. 

if  such  police  officer  had  been  prosecuted  under  the 
Police  Act,  the  entry  in  the  diary  would  not  have 
been  admissible  in  his  behalf,  though,  contrary  to  his 
intention,  it  might  have  been  used  against  him,  such 
police  officer  was  improperly  convicted,  in  respect  of 
such  entry,  of  fabricating  false  evidence  punishable 
under  section  193  of  the  Penal  Code.  HM,  also, 
that  such  police  officer's  intention  in  making  such 
entry  being  to  screen  himself  from  punishment,  he 
was  not  punishable  under  section  218  of  the  Code. 
Ekpbbbs  «.  Gaubi  Shankab  .  L  Ii.  B.,  6  AH.,  42 

68.  Penal  Code,  #. 

218. — PubUo  servant. — ^A  Treasury  accountant  was 
convicted  of  offences  under  sections  218  and  466  of 
the  Penal  Code  under  the  following  circumstances : 
A  sum  of  &500,  which  was  in  the  treasury  and  was 
payable  to  a  particular  person  through  a  Civil  Court, 
was  drawn  out  and  paid  away  to  other  persons  by 
means  of  forged  cheques.  After  the  withdrawal  of 
the  B600,  but  before  such  withdrawal  had  been  dis- 
covered, the  representative  of  the  payee  appUed  for 
payment.  The  prisoner  then,  upon  twp  occasions, 
wrote  reports  to  the  effect  that  the  fi500  in  question 
then  sto(^  at  the  payee's  credit  as  a  revenue  deposit, 
and  that  it  was  about  to  be  transferred  to  the  Civil 
Court.  Upon  the  first  of  these  reports,  an  order  was 
signed  by  the  Treasu^  Officer  for  the  transfer  of  the 
money  to  the  Civil  Court  concerned,  and  to  effect 
such  transfer  a  cheque  was  prepared  by  the  sale- 
mohurrir,  which,  as  originally  drawn^up,  related  to 
the  sum  of  B600  already  mentioned.  '  llie  signature 
of  the  cheque  by  the  Treasury  Officer  was  delayed 
for  some  time,  and  meanwhile  the  cheque  was  alter- 
ed by  the  prisoner  in  such  a  manner  as  to  make  it 
relate  to  another  deposit  of  B500  which  had  been 
made  subsequently  to  the  above,  and  to  the  credit  of 
another  person.  The  result  of  this  was  the  transfer 
of  the  second  payee's  B500  to  the  Civil  Court,  as  if 
it  had  been  the  first  R500,  and  to  the  credit  of  the 
first  payee's  representative.  The  prisoner  was  con- 
victed under  section  466  of  the  Penal  Code  in  re- 
Tct  of  the  cheque,  and  under  section  218  in  respect 
the  two  reports  above  referred  to.  Held  that 
the  prisoner's  intention  in  making  the  false  reports 
was  to  stave  off  the  discovery  of  the  previous  ^ud 
and  save  himself  or  the  actual  perpetrator  of  that 
fraud  from  legal  punishment,  and  that  having  pre- 
pared the  reports  in  a  manner  which  he  knew  to  be 
incorrect,  he  was  rightly  convicted  under  section  218 
of  the  Penal  Code.  Held,  further,  that  as  the  pri- 
soner, who  was  a  public  servant,  made  these  reports 
and  assumed  to  make  them  in  due  course  and  as  a 
part  of  his  duty,  and  held  them  out  as  reports  which 
were  made  by  the  proper  officer,  and  as  no  question 
was  put  in  the  ezaniination  of  the  witnesses  from  the 
office  which  suggested  that  it  was  not  his  business 
to  make  such  reports,  it  must  be  inferred  that  he 
made  them  because  it  was  his  business  to  do  so,  and 
as  a  public  servant  within  the  meaning  of  section 
218  of  the  Penal  Code.  Qusbn-Empbbss  v.  Gibi- 
DHABiLAii    .  •       I.  Ii.  R,  8  AIL,  668 
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9.  CONTEADICTOKY  STATEMBNTS. 


64. 


Oiromnstanoes  and  inten- 


tion of  oontradiotory  statement— JP^m^  Code^ 
9.  19$^— The  mere  fact  that  a  penon  bee  made  a 
atatoment  wUdi  oontradiets  a  pronoiit  ttatementy  if 
aot  iteelf  neeetiarily  taiBcienft  to  brmg  bun  within 
Mdaon  198,  Penal  Code.  The  curaunetaacei  under 
wMcfa,  and  the  intention  witli  which,  the  partienkr 
etatement  relied  on  by  the  proeecntien  ie  made,  moat 
in  each  eaee  be  eoneklered  before  it  can  be  held  that 
the  offence  has  been  oonunitted.  QuBXV  e.  Soohtdvb 
MooKooBn  ....    9W.  B^Cr^W 

Qmm  n,  J}MSOKAxa  "Bvtm .  9  W.  R,»  Or.,  U 


66. 


Weight  to  be  given  to  oon- 


tradletorjr  trtatementa.— Td  eiteblirii  the  offence 
of  giving  iBbe  evidence,  direct  proof  of  the  fdieity  of 
tlie  etatement  on  whieh  the  pefjory  ie  aedgned  ie 
eewntiaL  But,  at  legitimate  evidence  for  thie  por- 
poee,  ^be  law  makee  no  dietinction  between  the  teeti'- 
mony  of  a  wltneet  direotlj  MrifSnng  inch  ftatement 
and  ilieeontnifietory  etatement  of  tiie  person  dunged, 
althoagb  not  made  on  oath.  Sock  a  etatement  when 
•atiefttctorily  proved  ie  qnite  ae  geod  evidence  in 
proof  of  tike  charge  ae  the  criminatory  etatement  ci  a 
perwm  ehaiged  with  any  other  odtence,  and  en  pre* 
cieely  Hke  eame  gnrand^-^that  it  is  an  admieeion  of 
the  aoeoeed  nerson  inconeietent  with  hie  innooeneeb 
Ab  to  the  weigiit  to  be  given  to  eontm^ctery  state* 
mente,  the  eonnd  nde  ie  tiliat  a  charge  of  perj«7  ie 
not  miuntainable  npon  proof  of  one  endi  statement 
not  on  oath,  or  more  tinm  one  if  proved  by  a  single 
witness  only,  nnleee  eepported  by  conflnnatory  evi- 
dence tending  to  show  l&e  falsity  of  tbe  statesaent  in 
the  dUurge.  With  reepeet  to  the  hind  or  smennt  of 
conftrmatory  proof  re^poiied,  it  most  be  comidered  in 
each  case  whether  the  pailicnlar  evidence  offered  ie 
snffident  to  induce  a  bdief  in  the  truth  of  liie  OOO' 
^ndictonr  statement  or  ^Brect  teettmony.  QvsBt  e. 
Bobs eiCa<l,MS 


6a 


Alternative  eharge^—^fteto- 


mmU»  mad€  hrfor^  Oiml  amd  Criminal  Comrtt^ 
Where  a  person  makes  one  statement  before  the 
MagistTate,  and  a  directly  different  statement  before 
the  Civil  Court,  hie  cowmitment  on  an  alternative 
charge,  after  the  consent  of  the  Civil  Court  has  been 
obtained  under  section  169  of  the  Code  of  Criminal 
Procedure,  ie  strictly  legaL      Quibv  e.   Oomm 


67. 


'In0on9i$t€nt 


HaUmenU  in  judicial  proceedinff. — ^Where  a  person 
makes  two  contradictory  statements  in  the  conrse  of 
a  judidal  proceeding,  he  may  be  tried  and  convicted 
of  giving  false  evidence  on  a  single  charge,  if  there  is 
evidence  to  show  which  statement  is  hSse,  Bso.  v. 
Qavgoji  Bnr  Pahdji    .        .       5  Bom.,  C^..  46 

J?emal  O&de,  9, 


6a 

7% — Altw%aUm  fimiAmg, — ^Proof  of  contradictory 
statenmt  on  oatli^  or  solemn  afttmation,  withoat 
evidenee  ae  to  whidi  of  ttem  ie  falas,  m  sufteient  te 
jaetifr  a  eonvietao%  npon  an  ahemativc  findxag,  of 
the  offence  of  g^ng  false  evidence,  voder  saetion  72 
of  the  Penal  Code,  and  sections  242,  881,  and  382  el 
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8.  COKTBADIOTOBT  STATEMSRT»--ee». 


Altemattve  oharge-^emiMMeA 

the  Crindnal  Ph)cednre  Code.   The  Englidi  low  n|Rm 
the  subject  etated.    Qvinr  e.  F&iiUnr  Cffsm 

[41Cad.,a 


66.        ■  BMteiMid  ^fiufon^ 

9i9teni  wUk  preniow  one,--Oriminal  Froeedan  Oodt 
(4ct  XXV  of  1861),  9,  i7;9.— Where  a  witness  makee 
a  statement  before  the  Sessions  Court  which  contra- 
dicts that  made  by  him  before  the  committing  offi- 
cer, and  no  evidence  u  given  to  show  which  state- 
moot  is  true,  it  cannot,  under  section  172,  Act  XXV 
of  1861,  be  said  that  an  offence  has  be«i  commit- 
ted under  the  cognisanoe  of  the  Sessione  Court.  A 
Judge's  duty  in  dealing  with  the  contra<fictory  state- 
ments of  a  witness  discussed.    QiTBiir  o.  Komal 

CA&L.B^A.Cr.»9:12V.B«Or.»69 

70.  ^-.-— --—--— ——  StatmunU  inam- 
9i9t9tU  wUh  previ»m9  ea«« — JPmuU  Cods,  Ju  1994 — 
The  statement  made  by  a  witaese  belese  the  Magie- 
trate  was  opposed  to  the  statement  made  by  Um  be* 
fore  the  Scsnons  Court  On  a  charge  ef  petjnry 
being  made,r-^0U  that  a  etatement  made  by  the 
aocnsed  before  one  Court  was  no  evidenee  ef  the  inl* 
sity  of  a  contnury  statement  before  another  Court  to 
support  a  oonvictiott  of  giving  false  evidence*  Meld» 
ahio,  that  neither  the  Judge  nor  jniv  had  any  right 
to  assume  that  an  explanation  could  not  have  been 
given  eoDslsteBt  with  both  the  statements.  Qinaiv  e. 
Koij.  .4 B.U&,  A. Cr.»4: 12  W. B^ Cr«,66 


71. 


Plea  of  gwiUff 


OS  one  eharffe.  Effect  of, — Where  a  prisoner  is 
charged  separately  for  having  given  fslse  evidence 
with  legaid  to  two  statements  direct^  opposed  to* 
each  other,  a  plea  of  guilty  on  one  ef  the  diarges 
does  not  involve  an  acquittal  on  the  other.  A  1^- 
sione  Court  ie  bound  to  take  evidence  and  try  aoluage 
before  it  can  acquit  a  prisoner  of  that  charge* 
Quanr  e.  HoflSKV  Au        .    8 BLLw  B.,  Ap., 25 


72. 


LegaUijf  of  < 


wcUo%4 — ^The  prisoner,  who,  a»  a  witness  in  a  former 
case,  had  made  one  statement  befose  the  Ifagistfate 
and  a  ccmtEary  one  before  the  Seseiona  Judge,  wae 
tried  and  convicted  of  having  either  given  fslje  evi- 
denee before  the  Judge  or  given  false  evidence  befcwe 
the  Magistrate.  Beld  ^OBXAjr  and  Caxesbul^ 
JJ^  doubting),  tiie  conviction  was  right.  Held,  also 
(Campbbll,  J,,  differing),  the  evidence  taken  before 
the  Judge  wae  admissible  on  the  dnrge  of  having 
given  false  evidenee  befoie  the  Magistrate.  Qtnnir 
ff.  ZAMxaAV  .    Bb  lib  B^  8iip.  Vol,  on 

[6W.B^Cr.,6» 


7a. 


'  AUematio09taU^ 


fnenie.-^Perfwy.'—Per  Kobkak,  J,^QHmre,  not- 
withstamfing  the  dedsion  of  the  Fall  Bendi  in  Qwsew 
V.  2kmiTam,  ae  to  the  correctness  of  eonvietien  for 
pefjurf  upon  aitemative  statements.  Qimnf  e.^ 
MatiKeoita  •    8B.  IfcB.,A.  Cr.,66 

[]2W.B.,Or.,6fl 
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9.  OONTRADICrOBT  STATSMENTS-*«o»- 


AltematlTe  ehrge    eouHmud, 


74. 


CHmimal   iVo* 


etdmre  Code  (Act  X  of  187Sf),  9.  466,  9eh.  iii.-^ 
Pomal  Code  (Aei  XLV  of  1860),  #.  1^5.— Where 
a  perton  wm  convicted  of  giving  fUse  evidence  upon 
an  alteraative  charge  in  the  fovm  given  in  echednle 
lii  of  the  Criminal  Prooednre  Code^~-^0^  hy  the 
najority  of  the  Ooort  (Jaoxbok  and  Phbab,  JJ,, 
diflienting),  that  the  conviction  wae  good,  notwith- 
standing tiie  jury  had  not  distinctly  foand  which  of 
the  two  statements  charged  was  nlae.  JECeld  per 
Jackbojk,  J^  that  sadi  a  charge  is  had,  and  fortiier 
that  an  alternative  finding  upon  each  charge  is  in- 
valid. Held  per  Phbab»  J.,  that  although  a  person 
may  he  lawfully  tried  upon  such  a  charge,  still  the 
Court  or  joiy  rnoat^  for  a  conviction,  finid  specially 
which  branch  of  the  altematiye  is  tme.  QUBSN  v, 
Mahomid  HooxATOOir  Shaw 

[18  a  Ii.  B.,  7.  B^  ^M :  ai  W.  B^  Gr^  72 
Comira,  Qunir  v.  BiBU  Noshto 

LIS  K  li.  B^  826,  note :  U  W.  B^  Or^  87 
12W.B^Gr^ll 


75. 


Proof  of  iruih 


ef  each  hramek  of  charge, — ^To  support  a  finding 
upon  an  aliemative  diarge  of  peijnry  there  mnst  he 
l4;al  emdenoe  of  the  tmth  it  each  branch  of  the 
charge.    QuuH «.  Qosoivxi    .    22W.B^Cr.,2 


76. 


In  order  to  sus- 


tain any  conviction  for  giving  falie  evidence  upon  an 
aUemative  charge  wh^  no  evidence  is  offered  to 
prove  the  falsity  of  either  statement  in  particular,  it 
must  be  dear  that  the  two  statements  are  contradic- 
tocy.    Naihu  Shbikh  «.  Qubbn-Expbbss 

[I.IfcB.,10C8la,406 


77. 


VaUdiiy  of  oofl»> 


wieiiam, — 8iaiemeute  mkiek  eamnot  hoik  he  true. — 
Itisnoiaf  itedf  sufficient  to  warrant  a  conviction  for 
giving  hiaee  evidence  that  an  accused  person  has  made 
one  statement  on  oath  at  one  time,  and  a  directly 
oontradictory  one  at  another.  The  charge  must  not 
only  allege  which  of  such  statements  it  false,  but  the 
prosecutor  must  be  prepared  with  confirmatory  evi- 
dence independent  of  the  other  contradictory  state* 
ment  to  establish  the  falsity  of  that  which  is  impeach- 
ed as  untrue.  Seg,  ▼.  Jaeheon,  1  Lewie,  C.  C,  970: 
Beg.  ▼.  Wheatlamd,  8  C,  ^  P.,  288;  and  lUx.  v. 
Harris,  6  B.  S^  Aid,,  926,  referred  to.  Section  465 
of  Act  X  of  1872  (Criminal  Procedure  Code)  is  no 
authority  for  firaming  against  a  person  accused  of 
giving  fiilse  evidence  who  has  made  one  statement  on 
oath  on  one  occasion,  and  a  directly  contradictory 
one  on  oath  on  another  occasion,  a  charge  in  the 
"alternative;''  that  word,  as  used  in  that  section, 
mwming  that,  where  the  fscts  which  can  be  proved 
BMike  it  doubtful  what  particular  description  of  offence 
an  accused  person  has  committed,  the  charges  may 
be  so  varied  or  alternated  as  to  guard  against  his 
escaping  conviction  through  technical  difficulties. 
Held^  therefore,  where  three  persons  were  committed 
far  trial  jointly  charged  witii  "having  on  or  about 
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the  2eth  September  1681,  or  the  18th  October  1881, 
being  legally  bound  upon  oath  to  state  the  truth, 
knowingly  on  those  days,  regarding  the  same  subject, 
made  contradictory  statements  upon  oath,"  and  tlwre- 
l^  committed  an  offence  punishable  under  section  198 
of  the  Penal  Code,  and  such  persons  were  jointly 
tried  on  such  charge,  that  such  charge  was  bad  for 
being  single  and  j(unt  against  the  three  accused  persons 
instMd  A  several  and  specific  in  regard  to  each  of 
them;  that  it  was  further  bad  becanse  it  did  not  dia- 
tmctly  and  in  terms  allege  which  of  the  statements 
waa  ulse;  that,  assuming  a  committal  upon  so  Amity 
a  charge  should  be  allowed  to  stand,  the  Court  of 
Session  should  have  prepared  a  fresh  charge  against 
each  of  the  accused  persons  spedflcally  setting  forth 
the  statement  alleged  to  be  false,  and  should  then 
have  proceeded  to  try  each  of  them  separately;  and 
that,  there  being  no  evidence  that  either  of  the  state- 
ments made  by  two  of  such  persons  was  false,  except 
that  it  was  contradicted  by  tiie  other,  tiie  charge 
against  such  persons  was  nA  sustainable,  there  bd^ 
no  sufficient  evidenoe  that  either  of  the  atatemeati 
was  false.    Empbmi  o.  Niaz  ku. 

iXIi.B.,6AlL,17 


7a 

naUne 


Chaeye  im  alier* 


«0  of  two  differemt  offeneee  under  two  differetA 
eeetiome  ofPeuatCode. — FaUe  imformaUon  to  public 
eervani.—Oriminal  Procedure  Code,  «f.  226,  2S2, 
283,  637.'-Penal  Code  (2CLV  of  1860),  m.  182  amd 
ISa^—Foreet  Ad,  VII  of  iS7$.— The  accused  was 
charged,  in  the  alternative,  l^  the  trying  ICagistrate 
as  follows :  "  I,  W.  W.  Drew,  Magistrate,  first 
dass,  hereby  charse  you,  Bamji  Sajabarao,  as  follows : 
That  you,  on  or  about  the  ISth  day  of  October  1882, 
at  Nandarpada,  stated  that  yon  had  seen  AHshnu  Ya- 
man  and  Mahadu  TaVshman  carrying  teakwood  from 
Gohe  Forest  to  Narayan  Bamchandra,  range  forest 
oflioer,  and  on  14th  February  1886  yon  stated  on 
oath  before  the  fint  dass  Ifa^strate  at  Pen,  at  the 
trial  of  these  persons,  that  you  did  not  see  where  they 
had  brought  tiie  wood  from,  and  thereby  committed 
an  offence  punishable  under  section  182  or  section 
Ids  of  the  Penal  Code  (XLV  of  1860)  and  with- 
in  my  cojpusanoe;  and  I  hereby  direct  that  y>u, 
Bamji  Sajabarao,  be  tried  by  the  said  Court  on  the 
same  charge."  At  the  trial  the  accused  asserted  the 
truth  of  the  former  of  these  two  statements,  and  denied 
having  made  the  other.  The  Magistrate  was*  unable 
to  find  which  of  them  was  false,  and  convicted  the 
accused,  in  the  alternative^  either  under  section  182 
or  section  198  of  the  Penal  Code  (XLV  of  1860). 
Held  that  the  oharffe  was  bad  in  law,  being  an  idter- 
native  charge  in  a  form  forbidden  by  section  288  of 
the  Criminal  Procedure  Code  (X  of  1882),  which 
directs  that,  for  every  distinct  offence  of  which  any 
person  b  charged,  there  shall  be  a  separate  diuurge. 
Nor  could  the  accused  be  tried  upon  a  charge  fran^ 
in  the  alternative  as  in  the  form  giTen  in  sdiedule 
y-XXym.(4)  of  the  criminal  Precednre  Code  (X  of 
1882) ;  for,  upon  the  facts  alleged,  there  was  no  way 
of  chanring  hiin 


with  one  distinct  offence  on  the 
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groand  of  self-contradiction.  He  could  not  raoceM- 
fally  be  charged,  under  section  198  of  the  Penal  Code 
(XLY  of  1860),  on  contradictory  statements,  because 
he  only  made  one  deposition,  in  which  there  were  no 
discrepancies ;  and,  similarly,  he  could  not  be  charged 
under  section  182  of  the  Penal  Code,  for  he  only  once 
gave  information  to  a  public  servant.  Held  also 
that,  having  regard  to  sections  225,  232,  and  537  of 
the  Criminal  Procedure  Code  (X  of  1882),  the  accused, 
convicted  upon  such  a  charge,  must  be  held  to  have 
been  misled  in  his  defence,  and  his  conviction  and 
sentence  reversed.  In  charges  founded  upon  supposed 
contradictory  statements  every  presumption  in  favour 
of  the  possible  reconciliation  of  the  statements  must 
be  made.    Qubev-Ekfbbsb  v.  Raicji  Sajabasao 

[LIi.B.,10Bom.,ia4 


79. 


VaUditif   of,-^ 


Conviction  on.— Penal  Code  {Act  XLV of  1860),  t, 
193.— Criminal  Prooednre  Code  {Act  X  of  1882),  m. 
i^3,  564,  and  eoh,  5,  XXVIII'II'{4).—A  prisoner 
was  convicted  on  an  alternative  charge  in  the  form 
provided  by  schedule  5,  XXVIII-II-(4)  of  the  Cri- 
minal  Procedure  Code  (Act  X  of  1882)  of  having 
given  false  evidence,  such  evidence  consisting  of  con- 
tradictory statements  contained  in  one  deposition 
while  he  was  under  cross-examination  and  re-ezami- 
nation  as  a  witness  in  a  judicial  proceeding.  There 
was  no  finding  as  to  which  of  the  contradictory  state- 
ments was  false.-  Seld  (NoBBis,  J.,  dissenting) 
that  section  233  of  the  Criminal  Procedure  Code  did 
not  affect  the  matter,  and  that  the  conviction  was 
g^ood.  Semble  per  Wilson,  J.~The  decision  in 
Queen  T.  Bedoo  NosHyo,  12  W.  B.,  Or.,  11,  though 
a  guide  to  the  discretdon  of  Courts  in  framing 
and  dealing  with  charges,  was  not  intended  to,  and 
does  not,  affect  the  law  applicable  to  the  matter. 
Habibullah  v.  Qubbk-Ehpbess 

[I.L.B^10Galo.,9d7 


80. 


Penal       Code, 


9,  193.  —  Otifit«aZ  Procedure  Code,  toh.  V, 
No.  XXVIII'{4).—Aa8ign'ment  of  f alee  ttatement 
not  necensary, — BngUeh  law. — In  a  charge  under  sec- 
tion 193  of  the  Penal  Code,  it  is  not  necessary  to  allege 
which  of  two  contradictory  statements  upon  oath  is 
false,  but  it  is  sufficient  (unless  some  sati^actory  ex- 
planation of  the  contradiction  should  be  established) 
to  warrant  a  conviction  of  the  offence  of  giving  false 
evidence  to  show  that  an  accused  person  has  made 
one  statement  upon  oath  at  one  time,  and  a  directly 
contradictory  statement  at  another.  Queen  v.  Zo' 
miran,  B.  L.  B.,  8np.  Vol.,  621 ;  6  W.  B.,  Cr.,  66  ; 
Queen  v.  Palany  Chetty,  4  Mad.,  61 ;  and  Queen  v. 
Mahomed  Hoomayoon  Shah,  13  B.  L.  B.,  324,  fol- 
lowed. Empress  v.  Niaz  AH,  I.  L.  B.,  6  All.,  17, 
overruled.  Per  Duthoit,  J. — Every  possible  pre- 
sumption in  favour  of  a  reconciliation  of  the  two 
statements  should  be  made,  and  it  must  be  found 
that  they  are  absolutely  irreooncUeable  before  a  con- 
viction can  be  had  upon  the  ground  that  one  of  them 
18  neoessarily  false.    The  English  cases  upon  this 
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subject  are  irrelevant  to  the  interpretation  of  the  law 
of  India,  nnce  the  Indian  Legislature  has  not  follow* 
ed  the  law  of  England  in  regard  to  perjury.  2Wm- 
hle  V.  Hill,  L.  B.,  6  Ap.,  Cos.,  342;  and  Kathama 
Natekiar  v.  Dorasinga  Tever,  L.  B.,  2  L  A.,  169, 
referred  to.    Qubbh-Empbbsb  v.  Ghulbt 

[I.L.B.,7A1UM 


4  PROOF  OF  CHARGE. 


8L 


Betraotatioii  of  statementB. 


— Locus  panitentim  for  witness. — Seld  by  the 
majority  of  the  Court  {dissentiente,  Jackson,  J.) 
that  there  ought  to  be  a  locus  pcsnitentia  for  wit- 
nesses who  have  deposed  falsely  to  retract  their  false 
statements.    Qubbh  v.  GuliiIB  Mullick 

[W.  R,  1864,  Or.,  lO 


82. 


Proof  of  charge.— CTjicorro- 


horated  evidence  of  single  witness. — Penal  Code 
{Act  XLV  of  1860),  s.  193.^A  person  cannot  be 
convicted  in  the  mofussil  of  giving  false  evidence 
upon  the  uncorroborated  evidence  of  a  single  witness. 
Campbbll,  J.,  dissenting.  Qubbh  v.  Lalchabd 
KowBAH  .  .    B.  L.  B.,  Sup.  VoL,  417 

[1  IncL  Jur.,  N.  8.,  88: 5  W.  B.,  Cr.,  28 

QxrBBN  V.  MoHiMA  Chxtkdbb  Chuokbbbutty 
[6  W,  B.,  Or.,  77 

88.  Uncorrohorated 


evidence  of  single  witness. — A  conviction  for  per- 
jury should  not  be  sustained  on  the  bare  testimony 
of  one  witness.    Qvbbn  v,  Khoab  Lall 

[9  W.B.,Cr.,  88 


84- 


-  Svidence  of  single 


witness. — Evidence  to  establish  fact  of  statement. — 
The  evidence  of  one  witness  in  cases  of  perjury  is 
sufficient  to  establish  tho  factum  of  the  statement 
which  is  chai^^  as  being  false.  Qubbn  v.  Isbub 
Chundbb  Ghosb  .    14  W.  B.,  Cr.,  58 


8& 


Comparison  of 


signatures. — Testimony  of  single  witness.  ^Com- 
parison  of  signatures  is  one  kind  of  corroboration 
which  would  justify  a  conviction  on  the  testimony  of 
a  single  v^tness  in  a  case  of  false  evidence.  Qctbbn 
«.  Bakhobbb  Chowbbt         .    5  W.  B.,  Cr.,  88 
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86. 


Joint  triaL — Penal  Code,  ss. 


193,  196. —  Using  evidence  known  to  he  false. — 5^- 
parate  trial. — Where  several  persons  are  accused  of 
having  given  false  evidence  in  the  same  proceeding, 
they  should  be  tried  separately.  A.,  8.,  B.,  7>.,  and  P. 
were  jointly  tried — A.  in  respect  of  three  receipts  for 
the  payments  of  money,  produced  by  him  in  evidence 
in  a  judicial  proceeding,  on  three  charges  of  falsely 
using  as  genuine  a  forged  document,  and  on  three 
charges  of  using  evidence  known  to  be  false;  8.,  B., 
D.,  and  P.  on  charges  of  giving  false  evidence  in  the 
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Joint  trial-^onHn/ned, 

Mune  judidal  proceeding  m  to  euch  payments.  The 
Court  (Stbaioht,  J.),  being  nnable  to  say  that  the 
accnsed  persons  had  not  been  prejudiced  in  their  de- 
fence by  having  been  improperly  tried  together,  set 
aside  the  convictions  and  ordered  a  fresh  tnal  of  each 
of  the  accused  separately.  Empbbss  «.  Akant  Ram 
[I.Ii.B^4AlL,a88 


87. 


Sxtxminiftff  wii- 


netses  only  once  in  four  eosef.— When  four  persons 
urere  accused  of  having  given  false  evidence  in  the 
same  proceeding,  and  &e  Sessions  Judge,  while  pro- 
fessing to  try  each  accused  separately,  heard  the  evi- 
dence of  the  witnesses  onlv  once, — Held  that  this  was 
substantially  trying  the  four  prisoners  together,  and 
was  ian  improper  mode  of  procedure.  Nathu  Shbikh 
V,  Quibv-Emfrbbb       .    I.  Ifc  B»»  10  Caltx,  405 

FAIiBB  IMPBISOmaCErF. 

See  WBOVQWXfii  CoKnirBHBRT. 

[8Mad^88 


— — —  Wron^l  arreei  under  decree  aU 
ready  tatiefted, — Mistake  of  qfficere  of  tke  Court, — 
Cause  of  action* — Good  faith, — Limitation  Act,  XV 
of  1S77,  s.  22,  and  sck,  //,  art,  IP.— On  the 
27th  June  1883,  the  plaintiff  was  arrested  by  a  bail- 
iff of  the  Small  Cause  Court  at  Bombay,  under  a 
writ  of  arrest  for  the  amount  of  a  decree  obtained 
bv  the  defendant  on  the  2nd  May  1888  against  the 
plaintiff.  On  arrest  the  plaintiff  informed  the  bailiff 
that  the  money  due  under  the  decree  had  already 
been  paid,  as  was  the  fact.  Plaintiff  could  not  pro- 
duce the  receipt  of  payment,  and  the  bailiff  refused 
to  raise  the  arrest  until  payment  was  made.  The 
pUuntiff  thereupon  paid  the  money  under  protest, 
and  was  set  at  liberty.  The  mistake  was  subsequent- 
ly discovered,  and  the  money  was  refunded  to  the 
plaintiff.  It  appeared  that,  prior  to  plaintiff's  arrest, 
defendant's  derk  had  enquired  of  the  head  cashier  of 
the  Small  Cause  Court  if  the  amount  of  the  decree 
had  been  pud,  but  was  told  it  was  not,  and  a  certifi- 
cate of  non-payment  was  issued.  In  conformity  with 
the  usual  practice  of  the  Court,  the  chief  derk  of  the 
Court,  on  receipt  of  the  certificate,  issued  the  writ  of 
arrest  under  the  seal  of  the  Small  Cause  Court,  and 
the  plaintiff  was  arrested.  In  March  1884,  the 
plaintiff  presented  a  petition  to  the  High  Court  for 
leave  to  sue  as  pauper,  and  daimed  fi25,000  from 
first  defendant  as  damHges  for  the  wrongful  arrest. 
When  the  petition  came  on  for  enquiry  into  the 
pauperism  of  the  phdntiff,  the  presiding  Judge  was 
of  opinion  that  it  disclosed  no  cause  of  action,  and 
the  plaint  was  returned  to  the  plaintiff  to  be  amend- 
ed, but  at  the  same  time  allowed  to  be  filed.  The 
plaintiff  subsequently  desired  to  add  as  party-defend- 
ants the  cashier  and  the  chief  clerk  of  the  Small 
Cause  Court,  and  on  6th  July  1884y  took  out  a  sum- 
mons calling  upon  the  defendants  to  show  cause  why 
his  amended  plaint  should  not  be  received  on  the  file 
of  the  Court  in  place  &t  his  first  petition.  It  was 
contended  for  the  cashier  and  the  chief  clerk  of  the 
Small  Cause  Court  that  the  suit  agMnst  them  was 

II 
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barred  by  limitation.  Held,  as  regards  the  firsts 
defendant,  that  the  plaint  should  be  rejected,  as 
there  was  no  bad  faith,  fault  or  irregularity,  on  tlid 
part  of  the  first  defendant  so  as  to  make  him  respon- 
sible for  the  wrongful  arrest.  The  plaintiff's  impri- 
sonment having  taken  place  under  a  warrant  of  tho 
Court  issued  in  regular  manner,  and  such  Court  being 
of  competent  jurisdiction,  the  plaintiff  had  no  cause 
of  action  as  agunst  the  first  defendant, — ^the  error 
was  wholly  and  entirely  the  error  of  the  officers  of 
the  Small  Cause  Court.  Held,  also,  as  regards  the 
cashier  and  the  chief  clerk  of  the  Small  Cause  Court, 
that  the  plaintiff's  suit  was  barred,  as  more  than  one 
year  had  eUpsed  from  the  date  of  the  termination  of 
the  plaintiffs  imprisonment.    Fishbb  o.  Pbassb 

[I.  I^.  B.,  8  Bom.,  1 

FALSE  FEBSOn^ATION. 

X. PerBonatioD  before  Regis- 
trar.—£6i^<ra^»oa  Act  XX  of  1866,  ss,  93  and  94. 
— Penal  Code,  s,  419. — ^A  vendor  proceeded  in  com- 
pany with  three  persons  to  Dacca  to  register  her  deed 
of  sale.  Falling  ill  oYi  the  way,  the  three  com- 
panions went  to  the  Beg^strar's  office ;  one  of  them 
there  personated  the  vendor,  and  got  registry  of  the 
deed.  She  was  convicted  of  cheating  by  false  person- 
ation, and  the  other  two  of  abetting  that  offence. 
Held,  OB  revision,  that  as  there  was  no  intention  ap-w 
parent  on  tJie  part  of  the  accused  to  injure  or  defraud 
any  one,  the  convictions  should  have  been  under  sec- 
tions 93  and  94  of  Act  XX  of  1866,  and  not  under 
section  419  of  the  Penal  Code.  Qubbn  v,  Luthi 
Bbwa         .        .  2aii.R.»A.Cr^25 


Iir  BB  LvTHi  Bbwa  • 


UW.B.,Cr.,M 

•  Personating  party 


required  to  eomflete  conveyance. — Three  persons 
who  put  up  a  fourth  to  personate  one  whose  authority 
was  required  to  complete  a  conveyance  of  immove- 
able property,  were  held  gui%  under  section  94  of 
the  Registration  Act  XX  of  1866.  Qubbn  «.  So- 
lbbkoodbbbh     ...        7  W.  B.,  Cr.,  99 


8. 


Penal  Code,  s.  205.— Ptfr*oa- 


ating  imaginary  person. — Under  section  205  of  the 
^nal  Code  it  is  criminal  to  personate  an  imaginary 
person.    Qubbn  o.  Bittoo  Kauab 

[1  IncL  Jup.,  O.  a,  138 

Fraudulent  gain. 


— Fraudulent  gain  or  benefit  to  the  offender  is  not  an 
essential  element  of  the  offence  of  false  personation 
under  section  205  of  the  Penal  Code,  and  a  conviction 
for  such  offence  may  be  upheld  even  where  the  per- 
sonation is  with  the  consent  of  the  person  personated. 
Ex  PABTB  SuFPAKON  ...        1  Mad.,  460 

6. ; Personating  ima- 
ginary person. — ^To  constitute  the  offence  of  false 
personation  under  section  20^  of  the  Penal  Code,  it  is 
not  enough  to  show  the  assumption  of  a  fictitious 
name ;  it  must  also  appear  that  the  assumed  name 
was  used  as  a  means  of  falsely  representing  some 
other  individual.  Reg,  v.  Bittoo  Kahar,  1  Ind.  Jur., 
O.  8.,  123,  dissented  from.  Qubbn  «.  Kadar 
Ravattan 4  Mad.,  IS 

as 
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F  AIjSB     PEB80NATI0N. — Personation 
before  Heg^str&r— continued. 

6.  —————  IntnUion  offaUe- 
ly  personating, — It  is  neoessaiy  to  a  oonviction  for 
fidflia  penonatdon,  under  section  206  of  the  Penal 
Code,  that  the  accused  should  have  assumed  the  name 
and  character  of  the  person  he  is  charged  with  having 
personated.  The  fact  that  he  presented  a  petition  in 
€k>urt  in  the  name  of  that  individual,  held,  under  the 
drcumstancee  of  the  case,  to  he  insufficient  to  show 
any  intention  of  falsely  personating  such  person. 
QvsBv  o.  Nabajit  AoHABJ  •       8W.B^Cr^80 

7AHII.Y  CUSTOM. 

See  Casbb  vttdwl  Cttstox. 

^800  EriBBroB  Act,  s.  82,  ol.  7. 

[10  B.  I..  B.,  S6d 

See  Casbb  uitdbb  Hursu  Law— Custom. 

FAMILY  DWXUJNQ-HOirSE. 

See  EzBOUTioN   of  Dbosbb— Mods   ot 
EzBCUTiON — Joint  Fikopbbtt. 

[B.  Is.  B.,  Sup.  Vol,  173 

'6W.B^218 

6  W.  B.,  Mis.,  76 

8'W.B^289 

I.  L..  R,  10  Calo«  244 

See  HnrsiT    Law— Family   DwBi>CDra- 

HOT78B. 

See   iNjVBonov— Ubdbb     Crnii    Pbo- 
0BDT7BB  CODB8         .      6  B.  L.  B.,  671 

See   LiMiTATiOK  Act,   1877,  abt.     127 
(1869,  s.  1,  01.  13)  .    12  B.  Ii.  B^  848 

^SmPabtitiov— MoDB  or  bpfbotiko  Pab- 
siTioK  I.  Ii.  B^  8  Calo,  614 

See  CBDcnrAL  Tbbsfass. 

[6  B.  L.  B^  Ap.,  80 

FBBS,    OH-    WHAT    VALUATION    OF 
FBOPEBTT  CALCXTIjATKD. 

See  Plbadbb^Bbmukbbatiov. 

[LI^B^lAlL,70e 

FEBaUSON'S  ACT  (9  GEO.  IV,  C.  88). 

See  Land  Tbvubb  nr  Bombay. 

[4  Bohl,  O.  C  1 

FEBBY. 

See  JuBiSDionov    of    Citil    Coubt — 
Fbbbibs. 


Infiringement  of  right  of- 


See  Rioht  op  Suit— Pbbby. 

[X  L.  B.,  4  Calo.,  509 


Lease  of  Govenuuent— 


See  Covtbact  Act,  s.  23-*-I£lboal  Cok- 
tbacts— Gbvebally. 

[L  L.  B.,  2  All,  4U 


FEBBY— «(MiKmM(i. 

Flying    boat     fbr     hire     near 

publio— 

See  Cbimib  al  Tbbsfass. 

[LL.B..1AU,687 
See  Pbval  Codb,  s.  188. 

[LXi.B.,lAlL,687 

Bight  of— 

See  Fishbby,  Bioht  ov—  .  6  K.  W^  96 


— — — —  Suit  for  compensation  fior 
ot,  by  resumption. 

See  JvBiBBionoN   of    Citil    Coust— 
Fbbbibs     .  B.  !••  B^  8up^  VoL,  680 

1. Bight  of  tBrry.—Mtghi  of  jw^ 

9aie  ferry, '''Die  right  of  eftabliBhing  a  private  f eny 
and  levying  tolls  ii  reoogoiaed  in  British  India. 
Pabmbskabi  Pboshab  Nabaih  Siboh  V,  Mahombd 
Syxtd     .I.Xi.B.t6Cala,e06:7C.X..B.,604 


Miyhi   of 


of  both  banks  of  a  rtotfr.— The  mere  fact  of  being 
tiie  owner  of  both  banks  of  a  river  does  not  give  the 
right  of  ferry.    Sobib  Mkbpha  o.  Nobo  Kisbobb 

[aW.B.,886 

Miffkt  to  estabUsh 


new  ferry, — Jtiyki  to  eroet  river  or  jhil  im  oiker 
way  than  by  ferry, — A  stream  if  navigable  is  of  Itwlf 
a  pabUc  highway.  In  the  case  of  a  stream,  therefore, 
a  riparian  propnetor  might  start  in  a  boat  from  anv 
point  on  Ids  own  side  and  proceed  to  any  point  at 
which  he  would  have  a  rigjht  to  land  on  the  other 
side.  Bat  in  the  case  of  a  ]hi]«  the  soil  and  freehold 
of  which  is  probably  vested  in  some  particiilar  in« 
dividual,  persons  mignt  be  in  the  habit  of  crossing  it 
from  point  to  point  by  means  of  a  f eny-boat  belongmg 
to  the  owner,  and  indeed  might  have  a  right  to  do 
so.  Bat  such  right,  if  it  existed,  would  not  lead  to 
any  inference  that  any  proprietor  of  lands  on  the 
banks  of  the  jhil  would  have  anv  right  to  croa  either 
way  to  the  terminus  of  a  public  highway  in  any 
other  manner  than  between  the  ascertained  points 
and  by  the  accustomed  means,  eis.,  the  owner's  f  eny 
boat.    HuvooMAN  Doss  o.  Shamaohubn  Bhutia 

[lHay,4a6 


4.  — — ^— —  Cfhamye  «•  start' 
ing-poini  owing  to  ekange  in  eomree  of  river, — ^The 
right  to  a  ferry-ghaut  cannot  follow  the  starting-point 
of  the  ferry  wherever  it  may  be  carried  by  a  change  in 
the  course  of  the  river,  unless  the  new  position  is 
within  the  possessor's  own  land.  QGBDcm  «.  Gopbb 
SOONDVBBB  Dobssb       •         •         •    25  W.  B.,  68 

6.  Biyhi  to  land  a# 

a  ghaut  as  part  of  right  of  ferry, -^Form  of  ntO.— A 
plaintiff  may  recover  possession  of  a  ferry,  of  which 
he  has  been  dispossessed  by  the  defendant,  though 
the  form  of  his  action  may  have  been  ^  obtaining 
possession  of  a  ghaut.  The  right  to  ply  the  ferry 
may  include  also  a  right  at  certain  seasons  of  the 
vear  to  land  upon  or  start  from  a  part  of  the  river 
bank  not  included  in  the  land  taken  for  the  ferry 
Bbojo  Kishobbb  Chowdhbaiv  o.  Boash  Mobbb 
CHOWDHBAiir      .        ^        .        •    6W.  B.,100 
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FEBBY.— Bight  of  ferry-Hwu^wMl. 

6.  '  '  R<(/kU  i^  private 
firry, -^Iwwttum  of  right  of  ferry  hy  order  ofMagiM* 
trate.Seny,  Rey,  VIof  1819,— In  tk  wait  to  maiTitain 
the  old  boundaries  of  a  ferry,  which  had  been  invaded 
by  an  order  of  the  Mag^tn^  extending  the  bonnd- 
ariee  of  a  pablie  ferry,  the  plaintifti  aiierted  that 
they  had  theretofore  wiUiotit  charging  toll  traniported 
in  weir  own  boats  or  in  boats  hind  by  them  their  U^ 
bonrers  and  cultivators  and  implements  of  husbandry, 
and  that  in  the  exercise  of  this  right  the  order  of  the 
liagistrate  was  injurious  to  them.  Seld  that  the 
order  of  liie  Magistrate  extendUng  the  boundaries  of 
the  public  ferry  was  an  invasion  of  their  ancient 
right  to  cross  in  whatever  ferry  boat  they  liked ;  as 
by  section  6  of  the  BeguUtion  CVl  of  1819),  persons 
are  prohilnted  from  empbying  ferry  boats  plying  for 
hire  at,  or  in  the  vicini^  A,  a  public  ferry,  without 
the  previous  sanction  of  the  Magistrate  or  Joint 
Magistrate,  thus  ^ft^'*?g  persons  dependent  on  the 
public  ferry,  and  liable  to  whatever  toll  may  be 
levied  on  the  public  ferry.  Bam  Qobiitd  Sinoh  «. 
MAazBTEATB  ov  Okazbbfobb        •    4  IX.  W^  146 

7. MaaAgement  attsrry.Seny, 

Sey.  VI  of  1819,  «.  18,  eL  d.— Chuise  2,  section  18, 
Begulation  YI  of  1819,  only  applies  where  there  has 
been  an  accident.  Wherethe  Magistrate  thinks  that 
a  f  eny  is  improperly  kept,  and  is  in  a  dangerous 
condition,  he  snoi^  proceed  under  section  4  Qitbbk 
«.  DBBTAinJTOOLLAH        •  •     7  W,  B^  Ct^  82 

Proprietary  rights.  Interfere 


enoe  wittLr—Diepoeseieioi^ — ^There  are  proprietary 
rights  in  a  private  ferry  of  such  a  nature  that  another 
party  may  not  so  interfere  with  the  profits  arising 
therefrom  by  running  a  boat,  if  not  exactly  on  the 
same  line,  at  least  within  such  a  distance  as  for  all 
practical  purposes  would  be  the  nme  as  if  it  were  on 
the  same  line.  Preventing  parties  from  crossing  in  a 
person's  ferry  and  driving  his  men  away  amount  to 
dispossession.  Kibhobbb  Lall  Bot  «•  Qokool 
MoHBB  Chowshbjjh  .    16  W.  B^  281 


a 


-  Suit  to  reopen  tBmj.—Benyal 


Act  I  of  1866, 9.  j9.— A  suit  to  re-open  a  ferry  wMch 
had  been  included  in  a  settlement  of  an  estate  obtained 
by  plaintiif  from  Government,  but  which  had  been 
closed  by  ordws  of  the  Assistant  Magistrate,  was 
held  not  to  be  maintainable,  the  ghaut  where  plaintiff 
wished  to  reopen  it  being  withm  two  miles  of  the 
phu»  at  which  a  public  ferry  was  established.    Bax 

JBWAN  SIVOH  O.  Ck>£LB0TOB  AVD  MA0I8TBATB  OB 

Shahabad        ....    16W.B.,182 


la 


-  Bival  ferry.— /a/sf/^rsiies  with 


exitHng  ferry, — A  rival  ferry  cannot  be  setup  so  as 
to  intnfere  with  proprietary  rights  in  an  existing 
ferry,— that  is  to  say,  under  circumstances  involving 
direct  competition  with  such  ferry.  Nabaih  Sihoh 
Bot  9.  NuBBVDBo  Nabazb  Bot.  Nubbbdbo  Na- 
BAzv  Bot  «.  Nabaih  Siboh  Bot  .22  W,  B.,  260 


IL- 


-  Stipiilatlon  in  lease  of  land 


that  no  ferry  is  to  be  made.— £<^A^  ofprimte 
ferry. — It  is  quite  competent  to  a  lessor,  when 
granting  a  lease  of  his  land,  to  stipulate  that  no  ferry 
shall  be  established  thereupon  to  the  prejudice  of  his 


FEBBY.— Stipulation  In  lease  of  land  that 
no  ferry  is  to  be  made— coa^'itMd. 

own  ferry  (existent  or  possible),  and  it  is  quite  com- 
petent to  a  lessee  to  agree  to  such  a  stipulation. 
JvQGXJT  Chvhdbb'Chowdhbt  V.  Bhubut  Chubj>bb 
Chowdhbt      ....    28W,  B.,287 

FEBBIE8  ACT,  XXXV  OF  1850  (BOM- 
BAY). 

•  Uleyal  comoiction  tmder, — On  a  refer- 

ence by  a  Sessions  Judge,  a  conviction  and  sentence 
by  a  District  Magistrate  under  the  Bombay  Ferries 
Act  for  conveying  passengers  for  hire  from  Uran  to 
Bombay  was  revened,  as  the  act  charged  did  not 
constitute  an  offence  under  any  section  of  the  Act. 
Bbo.  V,  Malhabi  bib  Shxyji     .    8  Bom.*  Cr.,  41 

FIDUCIABY  BBLATIOn^SHIF. 

See  Attobnbt  and  Clibnt. 

[I.L.B.»8Calc.,478 

llff.W.,1 

4  W.  B.,  86 

2  Ind.  Jur.,  BT.  8.,  180 

See  Tbubtbb       .     Bonrke,  O.  O.,  282 

See  VbMDOB    ABB    PUBOHASBB— iHYALID 

Salbb  .    lB.Ii.B.,A.C.,85 

[2  N.  W.,  168 

€k>r.,57 

FIEBI    FAOIA8,  BAIjE   BY   SHEBIFF 
UITOBB— 

See   Ht&H   CouBT,   JimrsDiOTiON   ob— 

Caloutia— CiYiL      .    24W.  B.,868 

[8W.B.,4 

See  Salb  in   Exbcutiok   ob    Dbobbb— 

SbTTINO  A8IDB  SAI£— RIGHTS  OF  PUB- 
OHABBBS^RbOOYBBT      of      PlTBCHASB.- 

MONBT     •        .    I.  Ifc  B.»  1  Calo.,  56 
[I.  L.  B..  8  Oalo.,  808 

FUTANCIAIi  BBSOLUTION,  2004^  14th 
JXrLY,1871. 

See  Ck)UBT  Fbbb  Aot,  boh.  I,  abt.  11. 
lllB.L.B^Ap.,88 


FIKB. 


II 


See  Abics  Aot,  1860. 

[I.L.B.,lBom.,S08 

See  CoxPBBBATiOH— Cbiminac    Casbb— 

Lobs  ob  Ibjubt  gaitsbd  bt  Offbnob. 

[I.L.B.,6Mad^286 

7  Kad^  Aj^  18 

6  Bonu,  Cr.,  41 

7  Bom.,  Or.,  78 
2  C.  Ii.  B.»  607 

See  Bight  of  Suit— Tobtb. 

[8  Agra,  890 

See  Cabbb  vkbbb  Sbbtbvob— Ihpbibok- 
mbnt — Ihfbibobkbbt  abd  Fikb. 

See  Cabbb  vkdbb  Sbbtbkob—Imfbibob- 
hbnt—Ihfbisokhbkt  in  pbfaudt  of 

FiNB. 
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Diatributloii  of— 

See  Act  XIII  of  1867. 

[8  a  L.  lU  Am  7 

For  avoiding'service  of  Bummons. 

See  Witness — Civil  Cases — ABecovj>iva 
Witnesses     .    1  B.  L.  B^  A.  C^  136 


For  coutlnaing  offence. 


See  Conviction. 

[1  B.I*.  B,  O.  C,  41: 18  W.  R.,  Or.,  44.  note 

8  B.  U  B^  Ap.,  86 :  18  W.  B.,  Cr.,  44 

12  B.  Ii.  B.,  Ap.,  2 

21 W.  B.,  Or.,  81 

26  W.  B.,  Ct^  6 


—  For  neglect  to  take  out  certificate. 

See  AOT  IX  op  1868. 

[2  a  li.  R,  Ap.,  40 

-«^  For  non-attendance  before  Ck>l- 
lector  in  partition  proceedings. 

See  Sale  tob  Abreabs   op  Revenue — 
Setting  aside  Sale— Ibbbgulabity. 
[8  a  li.  B.,  280 

— -  For  suffering  premises  to  be  in  a 
filthy  state. 

See  BENa.  Municipal  Act,  1864^  a.  67. 
[8  B.  Ii.  B.,  Ap^  9 :  18  W.  B.,  Cr.,  70 


>  Bealisation  of— • 


See  Act  XXI  op  1856. 

[8aii.B.,Ap.,47 

—  Beftmd  of^  on  quashing  conviction. 

See  High  Coubt,  Jubisdiction  op^Cal- 
cutta— Cbiminal. 

[I.L.B^lCalc.,864 

Compensation.— CWmiik>{  Fro- 


eedure  Code,  1861,  ch,  14» — ^A  fine  cannot  be  award- 
ed as  compensation  in  a  case  &lling  under  chapter  14, 
Code  of  Criminal  Procedure.    Qubbn  v.  Nuanttnd 

[8  W.  B.,  Cr.,  80 

Excise  Act  XXI  of  1868.r- 


Tower  of  Magietrate, — Criminal  Procedure  Code, 
1861,  9,  22, — A  Magistrate  may  impose  a  fine  exceed- 
ing R1,000  under  the  Excise  Act,  XXI  of  1856,  sec- 
tion 22  of  the  Code  of  Criminal  Procedure  notwith- 
standing.   QuEBN  V.  SuBooF  Chttnde^  Dittt 

[7W.B..Cr..a9 

Cattle  Trespass  Act,  1867.— 


Une  levied  bff  pound-keeper  under,— Punishment  on 
conviction  of  offence. — Act  XXVI  of  1850, — A  fine 
levied  by  a  pound-keeper  is  not  a  punishment  im- 
posed on  conviction  for  an  offence,  and  it  is  an  error 
to  hold  that  a  person  cannot  he  tried  for  an  offence 
under  Act  XXVI  of  1850,  because  he  has  -paid  a  fine 
under  section  6  of  the  Cattle  Trespass  Act  III  of 
1857.     RSQ.  «.  DusaABAK  Madhavram 

7  BonL,  Cr.,  66 


FINE— tfos^'iMMcE. 

4. Cattle  Trespass  Act,  I  of  1871, 

B.  22. — Mne  heeidee  compeneation, — Section  22  of 
Act  I  of  1871  does  not  provide  for  a  fine  in  addition 
to  compensation.    ANONYif ovs  .    7  Mad,  Ap.,  24 


6. 


liicense  Tax.— ^c^  XXTX  ef 


1867,  e.  16. — Amount  of  fine. — ^Under  section  16, 
Act  XXIX  of  1867,  the  fine  to  be  imposed  for  non- 
payment of  the  tax  could  not  be  less  than  the  amount 
stated  in  the  notice.    Qitbbn  v.  Bisbessub  Sbin 

[9W.B..Cr.,e2 

Act    XXIX     of 


1867,  e,  3,—Pretnoueflne.—UnAei  section  3,  Act 
XXIX  of  1867,  a  person  once  fined  for  not  taking 
out  a  license  was  not  liable  to  a  second  fine,  or  to  any 
further  demand  for  the  tax.  In  thb  mattbs  ov 
DoosaA  Chubn  Gibbb   .        •    9  W.  B.,  Cr.,  84 


7. 


Omission  to  give  notice  to 


party  against  whom  order  is  made. — Order 
to  repair  fence, — "No  order  fining  a  party  for  not  re- 
puring  a  fence  ought  to  be  passed  without  an  inform- 
ation against  him  and  a  hearing.  Qvebn  v,  Ssadbxj 
ChusnGhosb  .        .    28  W.  B.,  Cr.,  88 

8. liCvy  of  fine. — Compeneation  to 

complainant. — Civil  Procedure  Code,  1872,  e.  308. — 
Levy  of  fine.—Procedure. — The  proper  course  of 
procedure  under  section  808  of  the  Code  of  Criminal 
Procedure  was  to  impose  a  fine,  and  out  of  the  fine  re- 
alised to  direct  payment  to  the  complainant  of  su^h 
amount  as  the  Court  thinks  fit,  having  regard  to  the 
provisions  of  the  section.  Mohbsh  Mundvl  o. 
Bhola  Nath  MuNj>ni»      .        •    8  C.  L.  B.,  404 


9. 


.  Costs,  Order  for.— OsipsMoAVm 


to  complainant. — CrimineU  Procedure  Code,  1872, 
a.  308.^CouH  Peee  Act,  1870,  9,  31,— A„  B.,  and 
C.  having  been  convicted  of  mischief,  the  Joint 
Magistrate  sentenced  A.  to  one  month's  imprison- 
ment, and  JB.  and  C.  each  to  pay  a  fine  of  BIO.  He 
also  directed  that  R12  should  be  paid  to  the  com- 
plainant. Held  that  the  order  for  costs  was  not  a 
fine  to  be  appUed  under  the  provisions  of  section  808, 
Criminal  Procedure  Code ;  that  what  portion  of  the 
R12  was  payable  by  each  of  the  accused  being  unde- 
termined, it  could  not  be  said  that  A.  was  sentenced 
to  fine  and  imprisonment,  and  therefore  no  appeal  lay ; 
and  that  as  the  case  was  one  in  which  the  poUoe 
could  not  arrest  without  warrant,  the  Magistrate  had 
power  to  award  costs  under  section  31  of  the  Court 
Fees  Act,  1870,  but  that  these  costs  must  be  limited 
to  costs  out  of  pocket.  Mohbsh  Mundul  v.  Bho* 
LANATH  Biswas  .        .    8  C.  Lu  B.,  406,  note 


10. 


Fine,  Amount  ot— Criminal 


Procedure  Code,  1861,  9.  63.—Fine9  inflicted  6y 
Magistrate, — The  description  of  fine  which  it  was  the 
object  of  section  63  of  the  Criminal  Procedure  Code 
to  prohibit  was  a  fine  which  it  would  be  impossible  or 
very  difficult  for  the  accused  person  to  pay,  or  wholly 
disproportioned  to  the  character  of  the  offence. 
Quare, — Whether  section  63  has  any  application  to 
fines    inflicted  by  a  Magistrate.    In  the  mattbb. 

OF  THB  PETITION  OF  AbDOOB  RuhHAN 

[7  W.  B.,  Cr.,  87 
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VtSn—tinUimi^ 


U. 


Power  of  CoTirt  to  dispose 


of  fine. — The  Court  biidno  power  to  dispose  of  fines 
inflicted  apon  prisoiiers;  such  power  existed  in  Qov- 
emment  akme.    QirsBN  v,  Qolttck  Dabs 

[1  Hyde,  282 


12. 


Power  of  Gi«h  Court  to 


aw^ard  fine  to  prosecutor  on  oonvlotion  for 
felony. -^Felony. ^-The  High  Court  had  power  to 
award,  hy  way  of  satisfaction  to  a  prosecutor,  the 
whole  or  any  portiob  of  a  fine  imposed  upon  convic- 
tion of  a  fdEony  before  the  Courts  in  the  exercise  of 
its  original  criminal  j^irisdiction.  Bsa.  o.  Hosseik 
Jav  .        .2  Ind.  Jur.,  N.  8^  180 


18.  ■     ■  Order  of  part  of  fine  to  wit- 

neeB^^Proof  of  loss, — ^Ati  order  directing  the  pay- 
ment to  a  witness  of  a  portion  of  the  amount  of  fine 
levied  on  an  accused,  held  to  be  illegal  in  the  absence 
of  proof  that  the  witness  suffered  any  loss  owing  to 
the  conduct  of  the  accused.  Qubbk  «.  Kabtiok 
CHU]n>i&  Haij>ab       .        .    9  W.  B.,  Or.,  58 


14. 


Order  for  part  of  fine  to 


Ameen. — Dtputaiion  to  restore  landmarks.^Th^ 
Joint  Magistrate  was  held  not  competent  to  direct, 
imder  section  44  of  the  Code  of  Criminal  Procedure, 
that  a  portion  of  a  fine  inflicted  under  section  484  of 
the  Penal  Code  be  paid  to  an  Ameen  for  the  purpose 
of  payiRg  the  expense  of  his  deputation  to  restore  the 
landmarks  which  had  been  destroyed  by  Uie  opposite 
party.    Qusbk  «l  Moosttt  Laxl 

[6  W.  B..  Cr.,  88 

15. Order  for  payment  of  munl- 

elpal  taxes  out  of  fine.— Pawer  of  Mas^istrate.-— 
A  Deputy  Magistrate  had  no  authority  to  order  arrears 
of  municipal  tax  due  by  a  person  to  be  paid  out  of  a 
fine  levied  on  him.  Qubbk  v.  Bbojo  Eishosb 
IHiTT 8  W.  B.,  Or.,  17 


la 


Fine  fbr  contempt  of  Court. 


— Omission  to  state  reasons  for, — A  Criminal  Court 
inflicting  a  fine  for  contempt  of  Court  should  specifi- 
cally record  its  reasons  and  the  facts  constituting  the 
contempt  with  any  statement  the  offender  may  znake, 
as  well  aa  the  finding  and  sentence.  Where  this 
conrae  was  not  adopted  the  High  Court  set  aside  the 
order  inflicting  a  fine.  In  thb  mattbb  or  thb 
nTITIOH  OF  Pabchanasa  Tambiban 

[4  Mad.,  229 


17. 


foocedure  to  enforce  fine.— 


Madras  Act  V  of  iSd5.— The  procedure  to  be  f ol- 
lowed  in  enforcing  the  fines  from  persons  convicted 
under  Act  XXIV  of  1859  (Police  Act),  was  that  lud 
down  in  Madras  Act  Y  of  1865.    Anonthous 

[8  Mad«,  Ap.,  9 


18. 


Levy  of  fine.— ZH>fr«*.—-Ori- 


flstiMiZ  Procedure  Code,  1861,  s.  61.—"  Coifr^."— In 
every  case  in  which  an  offender  is  sentenced  to  fine, 
the  Court  which  sentences  the  offender  may  issue  a 
warrant  for  the  levy  of  the  amount  by  distress  and 
sale.    The  successor  in  office  of  a  Judge  or  Magis- 


Fimi— iLevy  of  fba.e— continued. 

tiate  may  levy  a  fine  imposed  by  his  predecessor; 
but  the  Court  which  levies  the  fine  must  be  the  same 
as  the  Court  which  imposed  it    Chunbbb  Cooicab 

MiTTSB  O.  MOBHOOBOODVir  DbT 

[8W.B.,Cr.,60F.B. 

■  lAahiliiy  for  fine 


1». 

after  imprisonment  in  defautt.-^An  offender  who 
has  undergone  the  full  term  of  imprisonment  to 
which  he  was  sentenced  in  default  of  the  payment  of 
a  fine»  is  still  liable  to  have  the  amount  levied  by. 
distress  and  sale  of  any  moveable  property  belonging 
to  him  which  may  be  found  within  the  jurisdiction 
of  the  Magistrate  of  the  district,  whether  the  officer 
who  inflicted  the  fine  issued  any  special  directions  on 
the  subject  or  not  (dissentiente,  Setok-Easb,  J.)» 
QvBBN  V,  MosooBoosuN  Dbt    .  8  W.  B^  Cr.»  61 


20. 


JSteeovery  of,  from 


immoveable  property, — Criminal  Procedure  Code, 
1S61,  s,  61, — Penal  Code,  s,  70, — On  a  reference  aa 
to  whether  the  restriction  for  the  recovery  of  fines  to 
moveable  property  (Criminal  Procedure  Code,  seo« 
tion  61)  applied  only  during  the  lifetime  of  the  of- 
fender, and  whether  the  fine  could  after  his  death 
be  recovered*  under  section  70  of  the  Penal  Code» 
from  his  immoveable  property,  the  Court  was  of  opi- 
nion that  the  law  had  only  provided  for  the  distross 
and  sale  of  the  moveable  property,  and  that  there 
was  no  way  in  which  immoveable  property  could  be 
made  liable.    Bsa.  «.  Lallv  ^abwab 

[5  BoHL,  Cr.»  88 


2L 


Beftind   of    fine.— Jfltpmo«. 


ment  after  payment  of  fine, — ^A  prisoner  was  sen- 
tenced to  imprisonment  and  fine,  and  in  default  of 
payment  of  the  latter,  to  a  further  time  of  imprison- 
ment. He  paid  a  portion  of  the  fine,  but  that  fact 
not  having  been  communicated  to  the  jailor,  under- 
went the  entire  further  term  of  imprisonment.  Seld 
that,  under  these  circumstances,  the  Court  had  no 
power  to  order  the  fine  to  be  refunded.  Bsa.  a, 
Katha  Mt7la      .        •        •       4  Bom.y  Cr.»  87 

VIBE  CAUSED  BT  8PABK  FBOM  EN- 
GINE. 

See  Railway  Coupaitt  .    14  B.  L.  B.,  1 

FIBE,  liOSS  BY-— 

See  fiiiiL  OF  LADiira. 

[I.Ii,B.,4Calo.»788 

FIBE-BAIiIi,  POSSESSION  OF- 

See  Attempt  to  commit  Offincb. 

[8  B.  I^  B.,  A.  Or.,  86 

FIBM,  MEMBEBS  OF- 

See  Bight  of  OoctnPANCT— Acquisitiok 

'    of   RiaHT~PBB80I7S  BT  WHOM   RiGRT 
MAX  BB  ACQUIBBP. 

[I. LB., 4  Gale, 867 

26W.B.,U7 

I.L.B.,UCalo.,601 
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FIRM,  SUIT  AGAIKST— 

See  Plaiht— FoBH   and   Covteitts   of 
Plaint— Dbfrndahts. 

[2  a  L.  B^  8.  TSr^  6 
1  Bom.,  85 

FIBM,  8ITIT  BY— 

See   Plaint— FoBK   and   Contbnts   ov 
Plaint — Plaintiffs. 

[B  Ii.  B^  Sap.  VoL,  904 
86W.B«118 

FI8HEBT.  BIGHT  OF- 

See  Bbsumftion— BiQHT  to  Bbbuki. 

[IW.B.,116 

See  Bight  of  Oooufanot— Acquisition 

ov  Bight— Subjsots  of  Acquisition. 

[LIi.B.,4Cal(^787,961 

2  W.  B^  Act  X,  10 

28W.B.,488 

«— i— —  Coiitintiiiig  eaceroiee  of,  after  pro- 
hibitioiL 
See  Cbdonal  Tbbssfass. 

[9  B.  L.  B.,  Ap^  19 

■  Infringement  of^  in   pnblio  ri- 

ver. 

See  Cbihinal  Tbbspass. 

[I.Ii.a,2Cala,854 

m Suit  for  damages  f6r  infringe- 
ment of^  in  sea. 

See   JUBISDICTION     OF     CiTIL     CoUBT— 

FisHEBX  Bights 

[L  Ii.  R,  2  Bom.,  19 

1.  ,  Nature  of  Tiglit,-^In^orporeal 

hereditameni.'—JeXkax,  or  the  right  of  flshery,  may 
exist  in  India  as  an  incorporeal  hereditament,  and  as  a 
right  to  be  exercised  upon  the  land  of  another, 

FOBBBB  0.  MlB  MUHAHXAD  HOBSBIN 

C12B.Ii.B.,P.C.210:  20W.B.,44 

%  ■  Bight  to  soil  beneath  water. 
—Biffht  io  jaUkae.— The  right  to  a  jalkar  by  no 
means  involyes  a  right  to  the  soil  when  the  jalkar 
is  either  dried  or  filled  np  by  accumulation  or  soil. 
Badha  Mohun  Mundul  v.  Nbbl  Madhab  Mun- 
DUL 24W.B.,200 

'  Bight  to  soil  and  water  in 


one  i>erBon. — Interest  in  the  soil, — Though  the 
right  of  jalkar  does  not  imply  any  interest  in  the  soil, 
yet  where  it  is  found  as  a  fact  that  both  water  and 
land  are  the  property  of  the  zemindar  as  such,  the 
two  rights  are  not   to   be  separated.     Chundbb 

COOXAB  BOT  «.  BUBODA  KANT  BoT 

[W.B.,1864,68 

Bight  to  tank.— JFVfAfi^  in 


iank,—Thd  exercise  of  the  right  of  fishing  in  a  tank 
is  no  proof  of  ownership  in  the  tank.  Ebtozah 
HossBiN  o.  Hubbb  Pbbshad  Singh  .  5  W.  B.,  281 


FI8HEBY,  BIOHT  OT—toniinned. 

5.  — ^— -—  Bight  in  the  soa— "  Iniereti  tn 
lands'—Road  Ceee  Act  {Benff.  Act  X  of  iS7i).— A 
jalkar  does  not  impart  any  interest  in  the  soil  itself 
and  therefore  a  pa&i  of  a  jalkar  is  not  an  **  interest 
in  land''  within  the  meaning  of  the  definition  in  the 
District  Bead  Cess  Act.  Datid  «.  Gbish  Chundbb 
GuHA  .I.I..B.,9Gala,188:UC.Ii.a,806 

a     SeUUmmd    ef 

jalkar, — ^There  is  no  such  broad  proposition  A 
law,  as  that  the  settlement  of  a  jalkar  implies  no  right 
in  the  soil  Bakbal  Chubn  Mundul  o.  Watson 
&Oo I.  UB.,  10  Gala,  60 


7. 


Jalkar  drying  np. 


'BigJU  of  holder  of  jalk<xr.-^Wh(Ba  a  jalkar  dries 
up,  &e  dried  land  does  not,  as  a  matter  of  course, 
become  the  right  of  the  holder  of  the  jalkar.  Bissbn 
Lall  Dobs  v,  Khtbunissa  Bbguic    .  1 W.  B.,  79 

Drginff  np   of 


jhil, — By  pottah  certain  land  was  leased,  and  a  right 
of  jalkar  or  fidiery  in  a  bhil  or  lake  was  granted,  on 
payment  of  certain  jumma.  The  bhil  became  per« 
manentiiy  dried  up.  Held  that  the  grant  being 
merely  of  the  fishery,  the  lessee  acquired  no  interest 
in  the  soil,  and  the  lessor  was  entitled  to  re-enter  on 
the  land  formerly  covered  with  the  water  of  the 
bhil.  SuBOOF  Chundbb  Mozoomdab  v,  Jabdinb, 
Skinnbb&Co.       .    ]ifl:arBlL,884:  2Hay,468 


9.  '      Change  in  oonrse  of  river.— 

Right  of  owner  of  eoil, — If  a  river  merely  changes 
its  course,  the  old  dry  course  of  the  river  must  be 
taken  to  have  beoome  private  property;  and  as 
incident  to  and  part  of  the  same,  the  owner  of  the 
soil  is  entitled  to  aU  bhils  or  ponds,  gulfs  or  damoores, 
in  which  water  remiuns,  but  which  do  not  communi- 
cate with  the  river  except  in  the  time  of  floods,  and 
he  can  claim  a  settlement  with  the  Government  in 
respect  of  any  jalkar  in  the  same.  Qbat  v. 
Anundxohun  Moitbo   •        .  W.  B.,  1864^  108 


la 


Joint  right   of 


Jleherg, — A  co-proprietor  cannot  be  sued  for  trespass 
for  fishing  in  a  jalkar  in  which  he  and  the  other  pro- 
prietors were  entitled  to  fish,  merely  because  the 
jalkar,  by  a  ofaange  in  the  course  of  the  river,  ran 
over  the  hind  which  was  aUotted  to  the  plaintiif  under 
a  butwarxa.  In  such  a  suit  the  plaintiff  cannot  ob- 
tain a  share  of  the  fish  on  the  ground  that  he  had  a 
share  in  the  jalkar.  Oobibd  Chundbb  Shaha  v. 
Abdool  Qunnt  .  6  W.  B.,  41. 


IL 


Drying  up  of  river.— XoiNi 


accreting  subject  to  right  ofJUherg, — In  a  suit  to 
establish  a  right  of  fishery  in  a  river,  where  the  right 
was  not  oppMed  and  the  plaintiif  s  obtained  a  decree, 
the  lower  AppeUate  Court,  which  also  found  that  the 
disputed  body  of  water  sooth  of  the  river  occupied 
what  was  once  its  bed  and  was  connected  with  the 
river  by  a  narrow  inlet,  reversed  the  decree  on  the 
ground  that  it  was  possible  this  communication 
might  nit  up  later  in  the  year.  Meld  that  the  lower 
Appellate  Court's  decision  was  wrong  in  law,  and  that, 
on  the  finding,  the  phunUffs  were  entitled  to  a  decree. 
Held  also  that  if  the  flowing  stream  dried  up,  and  the 
defendants  acquired  a  rig^ht  to  the  land  by  the 
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nSHEBT,    BieHSP  OF.— Drying  up   of 
river— caiUinmetL 

law  of  aeeretkni>  that  right  would  be  stibject  to  the 
exercifle  1^  the  plaintiffs  of  their  pridr  right  of 
fishery.  Kaimr  Sooitdub  BdT  o.  Dwabkahath 
MojoolcDAB  .        .  18  W.  B^  460 


la. 


-  IHrenion  of  flow  df  Btream« 


— InereoMs  €Md  decrwue  inflow  of  toat«r,^t  mat- 
ters not  whence  the  water  in  which  X  has  a  right  of 
fishery  comes.  A;.**  right  is  not  lessoned,  nor  B/t 
increased^  becaose  a  potion  of  the  water  formerly 
flowing  in  Al'9  channel  has  been  diverted  from  it»  and 
becaose  the  water  of  3/*  river  now  flows  through  it 
NoBnr  Chuvdbb  Rot  Chowdkbt  o.  Badha  Pbabbb 
thmA eW.R,17 


la 


Bights  of  Jalkar  in  flooded 


lands. — The  gradnal  flooding  of  a  talook  may  destroy 
the  talookdar's  right  of  ownership  in  that  portion  of  it 
which  is  so  covered  with  water>  and  vest  the  rights  of 
llsheiy  therein  in  the  owner  of  the  adjoining  jalkar. 
Bat  if  by  a  sndden  irmption  of  the  river  a  definite 
and  ascertainable  area  is  submerged  at  onoe>  that 
area  does  not  become  lost  to  the  ialookdar,  nor  does 
the  owner  of  the. adjoining  jalkar  become  entitled  to 
extend  his  fishery  rights  over  it  Sibmsubt  Dabbb 
0.  LuKjnr Dabbb  .        •       IVt.B^eB 


14. 


Bestriatlon    on     fishery- 


rights  1^  owners  of  bed  of  rirer^—IiimitiHg 
aroa  of  maUir, — The  owners  of  the  bed  of  a  river 
when  dry  are  not  entitled  so  to  nse  that  bed  as  to  in- 
jure the  jalkar  rights  which  others  have  in  it  when 
rail,  by  restricdng  the  area  over  which  the  water  may 

flow.       SbIKAHT    BHtrTTAOttABJI    «.    KbDAB    NATH 

Mookbbjbb  6C.Ii.B.,24a 


1& 


^Interferende  with    right- 


IQrseliofi  of  Imnd.^^A,  has  no  right  to  erect  a  bnnd 
on  his  own  laiid»  so  as  to  intercept  the  passage  of  fish 
in  a  natoral  stream,  and  thereby  render  3,'s  right  of 
fishery  less  profltable»  But  if  the  bund  has  existed 
fbr  many  years  without  complainti  B^'t  right  of  fishery 
most  be  deemed  subject  to  A/o  right  to  keep  up  the 
Bak  Dabs  BubHah  «.  SovATim  Qoohoo 
iliir.B.,1864»276 


la- 


'  Mallear  rights  in  pergonnah. 


-^Mi^ht  of  omw&r  of  perffumnakr^A  proprietor  of 
the  entire  jalkar  rights  of  a  pergunnah  is  entitled 
to  fish  in  any  natural  water^course,  or  any  jhil  or 
pond  not  mads  by  human  agency.  KROOBOOHAKOtB 
Chowdhbaib  v.  Jot  Sub kbb  Chowdhbt 

[W.  B..  1864»  267 


17. 


'  Presumption  of  right  of  fish* 


ery  tttan.  long  possession  of  tank.— Where  a 
person  is  found  to  have  been  from  of  old  in  possession 
of  a  tank,  it  may  be  presumed  that  he  is  entitied  to 
the  ilsh  therein,  although  there  be  no  actual  proof  that 
he  has  asserted  his  property  in  the  fish  by  fishing. 
Hub  Fbbshad  Bot  v,  Badbxb  Nabaih  Gib 

[IN.W.,14 


la 


iSseroise  of  right  of  fishery 


from  permanent  settlements— C^0i»  ehimneU 
t»  rteer. — A  parfy  owning  the  right  of  fishery  in  a 
river  from  the  time  of  the  permanent  settlement  is  at 


FISHERT,  BIGHT  OF.— EzerOiseof  right 
of  fishery  trora  permanent  settlement— 
eofUiuuedi, 
liberty  to  exdrtiise  that  right  in  the  open  channels 
and  also  in  all  closing  or  closed  channels  abandoned 
by  the  i^iver  up  to  the  time  when  the  channels  become 
finally  closed  at  both  ends,  i.e,,  so  long  as  fish  can 
pass  to  and  fro.  ^ishnbbdbo  Chowdhbt  v. 
SuBBOMorc      •  •  21w.  B.,27 


19. 


Adrerse  right  Ot—Sxereioo 


of  right  of  flthory, — Might  to  poweision, — ^Wheii 
a  person  exercises  the  right  of  fishing  in  a  tank  ad- 
versely for  twelve  years,  his  right  to  fish  becomes 
absolute  and  indefeasible.  Luckhimobt  Dassbb  o. 
KoBUBA  Kabt  MoiTBO     .        .    8  G.  L.  B.,  609 

-  Dispute  as  to  fishery  rights. 


20. > 

— Poff«s«#ioa. — Title,— In  a  dispute  about  jalkars 
between  the  proprietors  of  a  neighbouring  estate^ 
where  the  title-deeds  of  the  two  parties  do  not 
spedally  mention  the  particular  pieces  of  land  or 
water  in  contest^  the  title  of  the  parties  must  depend 
on  the  fact  as  to  which  of  them  has  been  in  posses- 
sion.    SHAICA  SOOHDirBBB  DlBIA  O.  COLLBCftOB  OF 

121^.B^164 
Bight  of  fishery  in  navi- 


21. 

gable  river.  Proof  at,— Private  oga/inH  public 
rt^A^.— When  the  exclusive  jalkar  right  in  a  liavi- 
gable  river  is  set  Up  against  the  ordinary  rights  of  the 
State  and  the  community  it  must  be  established  by 
clear  and  strong  proof.    Baobax  «.  CotuiOTOB  o^ 

BtfULLOOA.     COLLBOTOB    OB    BUNGPOBB    O.     BAK- 

jadubSbib  •       W.  B.,  1804^  248 

Sa. Bight  of  fishery  in  navi- 
gable river.— The  right  of  fishing  in  a  navigable 
river  does  not  belong  to  the  public,  nor  is  the  Qov- 
emment  prohibited  by  any  law  from  granting  to  in- 
dividuals the  exclusive  right  of  fishing  in  such  a 
river.  CtttKBBB  Jalia^  v.  Rak  Chubb  Mooxbb- 
AB 16W.B.,2ia 

>  Bight  of  Govern*- 


28/ '  ,      , 

meni, — Semble.—The  Qovemment  may  have  an  exclu- 
sive right  of  fishery  in  a  navigable  river.  AoHUKBrr 
jBA«.JBWnB  .  .         llC.Ii.B.,11 

•  Jdlkar.'^PHvate 


24  

<md  public  righU.—A  private  right  of  fishery  in 
a  tidal  navigable  river  must»  if  it  exists  at  all»  be  de- 
rived from  the  Crown,  and  established  by  very  dear 
evidenccy  as  the  presumption  is  against  any  such 
private  right.  QiMSrs,— Whether  such  right  can  be 
cheated  at  all.  A  mere  redtal  in  qmnquennial 
papers  that  a  person  is  the  owner  of  jalkar  rights  in 
a  zemindari  permanently  settied  witn  him  by  Qov* 
emmenty  is  not  sufficient  to  give  to  such  person  a 
right  of  fishery  in  a  public  navigable  river ;  any  right 
granted  under  such  word  "  jalkar  "  would  be  perfect- 
ly satisfied  if  construed  to  apply  exclusively  to  a  right 
to  fish  within  enclosed  water,  snob  as  a  jhiL    Pbo- 

8UBW0  COOKAB  SiBOAB  1».  RAK  COOKAB  PABOOBT 

[LI..B..4Calay68 


26. Bight  of  fishery  in   tidal 

river.— P^e#crtp<w».— The  right  of  the  public  to 
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PI8HBRY,  BIGHT  OF.— Bight  of  flflhery 
in  tidal  river— continued, 

fish  in  tidal  waters  in  British  India  may  be  cartuled 
by  an  exclusive  privilege  acquired  by  grant  or  pre- 
scription by  certain  persons  within  certain  limits. 
Such  an  exclusive  privilege  being  an  infringement  of 
the  general  rights  of  the  public,  could  be  acquired  by 
a  period  of  enjoyment  whicH  would  suffice  for  the 
acquisition  of  an  easement  against  the  Crown.  Vi- 
BB8A  V.  Tatayta    .        .     I.  Ii.  B^  8  Mad^  467 


26. 


—  Bight  of  fishery  in  tidal 


navigable  river,— Orant  of  right*  hy  Crown,— 
Chranty  where  there  i»  no  title  hy  prescription,  muei 
be  proved. — Evidence  <u  to  nature  and  extent  of 
grant, — The  exclusive  right  of  fishery  in  tidal  navi- 
gable rivers  may  be  granted  by  the  Crown  to  private 
individuals.  Such  a  right  must  ordinarily  be  proved 
either  by  proof  of  a  direct  grant  from  the  Crown,  or 
by  prescription.  In  the  absence  of  title  by  g^ant  or 
prescription  in  persons  alleging  themselves  to  be 
the  holders  of  a  jalkar  under  an  ijara,  the  mere 
payment  of  rent  by  fishermen  to  former  ijaradars 
does  not  estop  such  fishermen  from  disputing  the 
rights  of  the  alleged  holders;  but  such  payment  for 
the  use  of  the  jalkar  right  is  strong  evidence  of  the 
rights  of  the  alleged  holders  of  the  ijara,  and  of 
acquiescence  in  their  title.  In  the  case  of  a  grant 
of  a  jalkar,  in  ascertuning  what  the  boundaries  of 
the  jalkar  are,  or  what  rights  of  fishery  are  con- 
tained within  those  boundajries,  whether  the  subject 
of  the  grant  be  in  tidal  navigable  rivers  or  not,  the 
Courts  should  be  guided  by  the  same  rules  of  evidence 
as  would  be  applicable  for  the  purpose  of  determining 
the  nature  and  extent  of  any  other  grant.  Per 
FlUKSBP  and  Pioor,  JJ. — Unless  the  boundaries 
given  in  a  grant  of  a  jalkar  clearly  indicate  to  the 
contrary,  a  grant  of  a  jalkar  would  not  ordinarily  in- 
clude the  right  of  fishery  in  tidal  navigable  rivers. 
HoBi  Dab  Mal  v,  Mahokbd  Jaki 

[I.Ii.B^llCalo^4S4 


27,- 


-  Bight  of  flahing  in  the  sea.— 


Sight  of  euil.— Right  of  the  Crown.— FubUe  rigkU. 
— Rights  of  the  Crown  and  of  the  public  in  the 
waters  and  the  subjacent  soil  of  the  sea  discussed. 
The  right  of  the  public  to  fish  in  the  sea,  whether  it 
and  its  subjacent  soil  be  or  be  not  vested  in  the  Crown, 
is  common,  and  is  not  the  subject  of  property.  That 
.  right  may,  in  certiun  portions  of  the  sea,  be  regulated 
by  local  custom.  Members  of  the  public,  exercising 
the  common  right  to  fish  in  the  sea,  are  bound  to 
exercise  that  right  in  a  fair  and  reasonable  manner, 
and  not  so  as  to  impede  others  from  doing  the  same; 
and  conduct  which  prevents  another  from  a  fair 
exerdse  of  his  equal  right,  if  special  injury  there- 
by results  to  him,  is  actionable.  Babak  Mayacha 
9.  Nagv  Shbayitcha      .    L  L.  B^  a  Bom.,  19 


S8. 


Adjunet  of  right  of  flahery. 


— Right  of  ferry. — ^A  right  to  the  jalkar  of  a  river-— 
that  is,  right  to  the  produce  of  the  water,  such  as 
fish,  &c. — ^loes  not  necessarily  carry  with  it  a  right  of 
i'erry.  Ck>FKB  Thakoobabb  v.  Subo  Sbtttk  Missvb 

[6  TSr.  W..  95 


'FOBDABLE   BIVEB/  MEANXETa  OF— 

See    AcCBBTiov — Nbw    Fobkation    07 

Alluvial  Lakd — Chubs  ob  Iblavdb  in 

NATiaABLB  Riybbs  .  6  R  L.  B.»  848 

[8  W.  B.,  96,  219 

6  W.  B.,  128 

7  W.  B.,  518 

FOBSCIiOSUBS. 

See  CabBB  UBDBB    MOBTGAOl — FOBEOLO- 


FOBECIiOSXTBB*     MONEY     PAID     TO 
STAY— 

See  Attackmbkt— AuBVATiov   pubivo 
Attachmbmt  .4  B.  Ifc  B.,  a.  C,  24 

FOBECL08X7BE,  NOTICE  OF— 

See  Cases  uvbbb   MoBTaAOB— Forbolo- 

BUBB— DbKAKD  and    NoTICB  OF  FOBB- 

olosubb. 

FOBECLOSUBE,  SUIT  FOB- 

See   JuBiSDiCTiOB— Suits   bob   Laivd — 

FoBBCLosuBB  .  I.  Ii.  B.,  4  CbIo.,  288 

See  Cabbb  undbb  Mobtgagb— Fobbclo- 

8UBB. 

FOBEIGN      COUBT»      JUBISDICTION 
OF— 

See  FoBBiGN  Judgment. 

[I.  lu  R.,  2  Mad,  400.  407 


Contraoty   Suit  on.— -Making   of 

contract. — Cauee  of  action. — A.,  a  Hindu  British  suh« 
ject,  neither  domiciled,  resident,  nor  possessing  pro- 
perty  in  the  foreign  State  of  Padakotta»  casually  re- 
sorted thither  and  there  drew  a  bill  for  a  som  found 
due  to  his  creditor  R.,  resident  in  that  State.  R. 
sued  A.  on  thu  bill  in  the  CiyU  Court  ol  Pudukotta 
and  got  a  decree  in  his  favour.  R,  then  sued  A.  in 
the  Subordinate  Court  of  Madura  for  enforcement  of 
this  decree.  A.  pleaded  that  the  Pudukotta  Court  had 
no  jurisdiction  to  pass  the  decree  sued  on,  and  that 
he  had  had  no  notice  of  tiie  suit.  It  was  found,  on 
regular  appeal,  that  A.  had  had  notice,  and  decided 
that  the  Ridukotta  Court  had  jurisdiction.  Meld, 
on  special  appeal,  that  the  Civil  Court  of  Pudu- 
kotta had  no  jurisdiction  to  try  the  suit.  That  the 
mere  making  of  a  contract  within  the  jurisdiction  of 
a  foreign  Court  does  not  necessarily  render  that 
Court  competent  to  adjudicate  upon  all  the  obligatory 
relations  which  flow  directly  or  indirectW  from  it. 
Mathapfa  v.  Chbllafpa  .  I.  Ifc  IU  1  AacL,  196 

FOBEIGN  JUDGMENT. 

See  CouFAirz—WiKDTwa    up--Gbkbbal 

Cabbs         .       8  BonL,  O.  C^  200: 

I.  Ifc  B.,  9  Bom.,  846 

See  EZBOUTIOK  ob  DBCBBB — APPLICATIOir 
BOB  EXBOUTIOB,  AND  POWEBS  OF  COUBT. 

[L  Ii.  B.,  7  Calo.,  82 
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f  OBEIGN  JXTDOMKN  T^coniinmed, 


1. Szecution     of     deoree     of 

foreign  CovaU—Objeotiona  ioforeignjudgmenU,^ 
The  rule  in  the  case  of  foieign  judgments  tonght  to 
be  executed  in  our  Ck>urt8  is,  that  such  jud^ents 
must  finally  determine  thd  points  in  dispute,  and  must 
be  adjudications  upon  the  actual  merits,  and  that 
they  are  not  open  to  impeachment  on  the  ground  of 
want  of  jurisdiction,  whether  over  the  cause,  the  sub- 
ject-matter, or  the  parties,  or  that  the  defendant  was 
not  summoned,  or  had  no  opportunity  of  defence,  or 
that  the  judgement  was  fraudulently  obtained.  Sbbb- 

HUSBB  BUKSHBB  V,  Ck>PAVIiOKUin>EB  SaMUNT 

[15W.B^500 

Suit  againtt  per- 


9on  in  repretentaiive  eapaoity, — The  plaintiff  obtain- 
ed a  judgment  in  a  French  Court  against  the  father 
(now  deceased)  of  the  defendant.  Plaintiff  sued  de- 
fendant on  that  judgment  as  representaliye  of  his 
father  in  the  French  Court.  The  defendant  pleaded 
that  the  bond  on  which  that  judgment  was  obtained 
was  not  genuine.  Judgment  was  given  for  the  plain- 
tiff in  the  French  Court  with  costs.  The  plaintiff 
brought  the  present  suit  on  that  judgment.  The 
lower  Appellate  Court  decreed  for  the  phwitiff  against 
the  defendant  personally  for  the  full  amount  of  the  de- 
cree in  the  French  Court  and  interest.  Held  that  the 
defendant  was  bound  by  the  judgment  in  the  French 
Court  agidnst  him  as  representative  of  his  father  and 
personally  bound  to  pay  all  costs  awarded  against 
him ;  but  that^  in  giving  effect  to  the  French  judg- 
ment, it  was  to  be  executed  according  to  the  rules  of 
the  Civil  Procedure  Code,  which,  in  the  absence  of 
proof  of  assets  received  by  a  representative  of  a 
deceased,  only  gives  a  decree  against  the  defendant  as 
representative  to  be  levied  from  the  assets  of  the  de- 
Kavdasahi  Pillai  V,  MoiDiN  Saib 

[I.  L.  B.,  2  Ma<l,  887 

Suit  on  foreign  Jndgment^- 


Naiive  Courti,  Suit  on  decree  of, — Suite  in  India  on 
jndgmenie  qf  Courte  in  India.'-^urisdictiom  of  Small 
Cause  Court.— Cifdl  Procedure  Code  (Act  X  of 
167T),  «.  ^^.— No  suit  is  maintainable  in  any 
Court  in  British  In<Ua  founded  upon  the  judgment  A 
a  Court  situate  in  a  Native  State.  The  Courts  of 
British  India  cannot  enforce  the  decrees  of  any  Native 
Courts,  except  as  provided  by  section  434  of  the  Civil 
Procedure  Code,  Act  X  of  1877.  Under  that  section 
the  decrees  of  certain  Native  Courts  may  be  executed 
in  British  India,  as  if  they  had  been  made  by 
the  Courts  of  British  India.  A  suit  will  not  lie  in  the 
Courts  of  India  upon  the  judgment  of  any  Court  in 
British  India.  The  only  exception  to  this  rule  is  in 
the  case  of  judgments  of  a  Court  of  Small  Causes  on 
which  suits  are  permitted  to  be  brought  in  the  High 
Court  in  order  to  obtun  execution  against  immoveable 
property.  A  foreign  judgment  creates  an  obligation 
belonging  to  the  class  of  implied  contracts.  A  Court 
which  entertains  a  suit  on  a  foreign  judgment  cannot 
institute  an  enquiry  into  the  merits  of  the  original 
action  or  the  propriety  of  the  decision.  Qiuere, — 
Whether  suits  on  foreign  judgments  are  maintainable 
in  the  Civil  Courts  of    India.     Bhayanishankab 

SHXTAKBiJI  V.  PVBBADBI  KaLIDAS 

[I.  li.  B,  6  Born*,  282 


FOBEIGN  JDDGHEITP.— Suit  on  foreign 
Judgment — continued, 

4u  ———————  Judgment  of  Court 

of  Native  State. — Jurisdiction  of  Civil  Court. — The 
Civil  Courts  of  British  India  have  jurisdiction  to  en- 
tertain suits  brought  upon  the  judgments  of  Courts 
of  Native  States.  JBhavanishanJtar  Shevakram  «. 
Pursadri  Kalidas,  I.  L.  J2.,  ^  Bom.^  292,  dissented 
from.    Saka  Batab  v.  Avkamalai  Chbtti 

[I.Ii.B^7Mad.,164 

■  Parties. — Memhere 


of  firm  not  resident  in  place  where  judgment  was  o&- 
tained. — A.  obtained  a  decree  against  B.  and  (7.  in 
Ceylon,  and  having  realised  a  portion  of  the  sum  de- 
creed by  sale  of  property  in  Ceylon,  instituted  a  suit 
for  the  balance  upon  the  foreign  judgment  in  British 
India  against  3.,  C,  D.,  E.,  F.,  G.,  on  the  ground  that 
all  were  members  of  one  firm.  Seld  that  the  suit 
would  not  Ue  against  2>.,  S.,  F.,  Q.,  upon  the  foreign 
judgment.    Laxbkahait  v.  Kabufpak 

[L  Ii.  B.,  6  Ma<l,  278 

Native      State.^^ 


Cause  of  action. — Jurisdiction.—  Objection  to  juris* 
diction  on  appeal. — K,  sued  C,  who  resided  in  British 
India,  upon  a  bond  executed  by  C.  in  favour  of 
K.  within  the  territory  of  P.,  a  Native  State,  and  ob- 
tained a  decree.  Having  obtained  satisfaction  in  part, 
K.  sued  C.  upon  the  judgment  of  the  Court  of  P.  in  a 
British  Indian  Court  at  T.  Beldt  reversing  the  de- 
crees of  the  lower  Courts,  that  the  Court  at  P.  had 
jurisdiction,  and  that  K.  could  sue  upon  the  judgment 
of  that  Court  in  the  Court  at  T.  KAXiruGAic 
Chstti  «.  Chokauk&a  Pillai 

[I.  li.  B^  7  MacU  105 

-  Limitation* — Cause 


if  action. — Act  XIV of  1859. — In  a  suit  brought  upon 
a  judgment  in  the  French  Court  at  Chandemagore, — 
Held  that  the  period  of  limitation  must  be  reckoned 
from  the  day  on  which  the  French  decree  was  dated, 
and  therefore  in  all  Courts  to  which  Act  XIV  of  1869 
applied,  such  suit  would  be  barred  at  the  expiration  of 
six  years  from  that  date.  Hbb&amonbb  Bossbb  o. 
Pbomothovath  Ghosb 

L2  IncL  Jur^  N.  8.,  288: 8  W.  B^  82 

-  Limitation. — Causa 


8. 

of  ac/io».— The  remedy  by  suit  in  a  foreign  Court  con- 
tinues open  for  the  period  prescribed  by  the  law  of 
that  Court,  without  reference  to  our  own  Law  of  Li- 
mitation of  suits.  A  foreign  judgment  is  conclusive 
as  between  the  parties-  when  it  cannot  be  questioned 
upon  the  ground  of  fraud,  or  want  of  jurisdiction, 
or  that  it  was  unduly  obtuned.  Suits  on  foreign 
judgments  may  be  maintained  within  "  six  years  from 
the  time  the  cause  of  action  (the  judgment)  arose." 
BoLOBAX  QooT  «.  Kajcbbkbb  Dobbbb 

[4  W.  B^  108 

9. Effect  of  foreign  judgment— 

OljeeiUm  to  jurisdiction.  Waiver  of — Limitation 
Acts,  1871,  s.  29,  1877,  s.  28.— Where  a  defendant 
sued  in  a  foreign  tribunal  takes  no  exception 
to  the  jurisdiction,  he  cannot  question  tiie  jurisdic- 
tion afterwards,  inasmuch  as  he  has  led  the  pluntiff  to 
believe  that  the  proceedings  are  aUowed  by  him  to  be 
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FOBjBIGKN'  JUDGMSNT.— Sffeet  of  foreign 
ivtdgment-^ontinued. 

offectualy  and  enoouraged  the  plaintiff  to  proceed  in 
them  instead  of  withdrawing  from  them  and  institut- 
ing proceedings  elsewhere.  Irregularity  of  procedure 
on  the  part  of  a  foreign  tribunal,  which  ordinarily  pro- 
ceeds in  accordance  with  rec<^nised  principles  of  judi- 
dal  investigation,  is  not  a  sufficient  g^und  for  refus- 
ing to  give  effect  to  its  judgment.  Wliere  limitation 
bars  tl^  remedy,  but  does  not  destroy  the  right,  the 
judgement  of  a  foreign  tribunal  is  not  open  to  the  ob- 
jection that  the  suit  (on  a  contract)  was  barred  by  the 
Law  of  Limitation  applicable  in  the  country  where 
the  contract  was  made.  Nallatakbi  Mvdaliab  v. 
FovKuaAia  Pillai      .       I.  Ii.  B.,  2  Mad.»  400 


10. 


•  OhjecUtm  ioJMriM' 


dieiion.  Waiver  of, — Cmm  of  aoiion,^li  a  party 
sued  in  a  foreign  tribunal,  which  has  no  jurisdiction 
except  by  virtue  of  its  own  peculiar  laws,  protests 
against  the  assumption  of  jurisdiction  by  that  tribunal, 
but  defends  the  suit  to  escape  the  inconvenience  of 
bdng  made  liable  to  arrest  and  attachment  of  property 
in  foreign  territory,  and  appeals  from  the  adverse  deci- 
sion of  such  tribunal  to  a  foreign  appellate  tribunal 
without  repeating  his  objection  to  the  jurisdiction,  his 
submission  to  the  jurisdiction  is  not  voluntary,  and  the 
judgment  of  the  foreign  tribunal  does-  not  constitute 
a  valid  cause  of  action  in  a  Court  of  British  India. 
Pabbt  &  Co.  V,  Apfabami  Pillai 

CLL.B.»aMacU407 

FOBXSIGir  8TATR 


^— ^—  OlvU  Frooedure  Code,  1882,  b. 
481,  cL  (b),—Cherrapooi^ee  SaJ.—  Fubl4e  amd  pri- 
vate rights, — 8uee699ion  to  land  in  India, — Intestate 
euoceseion, — 8neee»eion  Act,  Act  Xqfl865,  «.  6, — 
The  "  private  rights  "  spoken  of  in  section  481  (clause 
5)  of  the  Code  of  CivU  Procedure  do  not  mean  in- 
dividual rights  as  opposed  to  those  of  the  body  politic 
or  State,  but  those  private  rights  of  the  State  which 
must  be  enforced  in  a  Court  of  Justice,  as  distinguished 
from  its  political  or  territorial  rights,  which  must  from 
their  very  nature  be  made  the  subject  of  arrangement 
between  one  State  and  another.  Th^  are  rights 
which  may  be  enforced  by  a  foreign  State  against 
private  individuals  as  distinguished  &om  rights  which 
one  State  in  its  political  capacity  may  have  as  against 
another  State  in  its  political  capacity.  Emperor  of 
Austria  v.  Da^,  80  L.  J.  Ch.,  690  i  2  00".,  628  ^ 
United  States  of  America  v.  Wagner,  L.  £,,  2,  Ck, 
App.,  662,  approved  of.  There  is  nothing  to  prevent 
a  foreigner  feudatory  State  from  holding  immoveable 
property  in  British  India,  and  to  such  property  the 
rule  of  intestate  succession  laid  down  in  section  5  of 
the  Succession  Act  (Act  X  of  1865)  does  not  ^pply. 
The  State  must  be  regarded  as  a  quasi  corporation 
which  continues  to  exist  as  a  State  so  long  as  it  is  re- 
cognised as  such  by  Her  Majesty,  whatever  the  rule 
of  succession  to  it  may  be  and  whatever  may  be  its 
form  of  government.  Case  in  which  it  was  found  on 
the  facts  that  certain  immoveable  property  situated  in 
British  India,  which  had  formerly  belonged  to  the 
State  of  Ch^rapoonjee,  having  been  granted  by  a 
former  Baja  of  that  State  to  the  defenSmt,  was  still 
the  property  of  the  State,  on  the  ground  that  the  Baja 
was  not  competent  to  alienate  it,  and  that  the  de- 


FOBEiaN      STATEL  ^  Oivil     Frooedoze 

Code,  1882,  b.  481  (oL  hy-eonHnued. 
f  endanf  s  plea  of  adverse  possession  and  limitation  was 
not  supported  by  the  evidence*    Hajoit  Maviok  «• 
BuK  Sjsqu  L  Ii.  B.,  U  Cakx,  17 

FOBEiaN      anSRBITOBir,    offengb 
COMMITTED  IN— 

8ee  JiTBiSDiCTiON  OF  Cbimival  Coubt— 

QeNBBAL  JUBISDICTIOir. 

[I.  UB.,  6  Mad.*  28 

8es  CA8BB  UlTDBB  JUBISDIOTION  OB  CbI- 
ICINAL  COITBT— OfVXBCBB  COMMITXKD 
ONLY  PABTLY  IN  0KB  DiSTBIOT. 

F0BE8T  ACTS. 

8ee  Madbas  Fobbst  Aotj  1882« 


(Vn  OF  1886). 

Wronsi/kUy  cutting  Umber*^ 


LiaUlitg  of  Oopemmenifor  expense  of  carriage  ef 
such  i^mier.— Where  timber  had  been  cut  and  sold 
by  a  person  who  had  no  anthoriigr  to  do  so,  and  was 
confiscated  by  Qovemment  under  Act  Y II  of  1865,—- 
HM  that  Qovemment  was  jusUy  liable  for  the 
expense  of  conveying  the  timber  from  the  plaee  where 
it  was  lying,  but  was  not  equitably  chargeable  with 
the  expense  of  cutting  the  timber^  which  was  a 
wrongful  act  Dbpvty  ComassiOKBB  ob  Kow- 
eoNa  e.  Nothbbax  Bhuaya      .    21 W.  B^  488 


(vn  OF  1878),  8a  64^  ea 


■  ■  ■  ■    Offlsnee    under   Act, — Order 

confiscating  producc^Hfo  order  oonflseating  forest 
produce  which  is  the  property  of  Government  in 
respect  of  which  a  forest  offence  has  been  committed 
is  necessary  or  can  be  made.  All  that  need  be  done 
is  to  direct  a  forest  officer  to  take  charge  of  such 
forest  produce.  An  order  directing  the  confiscation 
of  forest  produce  not  belonging  to  Qovemment^ 
in  respect  of  which  a  forest  oSeaee  has  been  com" 
mitted,  can  only  be  made  at  the  time  the  offender  is 
convicted*    EmfUsb  •«  Nathu  Khan 

[IX..  &,  4  AlU  417 


asa 


CA8B8— MlB' 


8ee    Rbyibion— CBimvAL 

GBLLANBOUB  CA8B8. 

[I.I<.B.,:4  AIL»417 


a  172. 


See  Pbkal  Cobb,  s.  182. 

[I.I<.B.,10B<n&,124 

FOBBST  BIGHTS. 

See  Ehoti  Tbnubb. 

[LI<.B.,4Bom.»2e4 


FOBFBIT17BB  OF  ICrECESBITAISrGHL 

See  Cask  uniybb  Hindu  Law— Diybst- 
ING  OF,  Exolusion  vbok,  ahd  Fob- 

BBITITBB  OB  InHBBITANOB. 

See  Casbs  undbb  Hinbv  Law— Widow 
— DiSqUALIFIC  ation. 
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90&VJBS1TUBE  OF  PBOFBBTY. 

See  ABSOOHDiHa  Owbitdbb. 

[9  R  li.  B^  842 

10  B.  li.  B^  Ap^  14 

4  MacU  Ap^  48 

6W.B^Cr^7d,79 

8  W.  B^  Cr^  84»  68 

See  AOT  of  Statb      .   12  B.  L.  B^  167 
See  Hindu  Law— MAnrTBirAjroB— Biqht 
TO  Mainxbhakos— Widow. 

[L  Ifc  B^  1  Bom.,  660 
See  Casbb  uvdkb  Hotdv  Law— Widow 

— DlBQUAUPICATIOV. 

See  HnrDV  Law— Widow— Powbb  op 
Widow— PowBB  op  Disposition  oh 
AUBNATION      .    I.  Ii.  B^  1  AIL,  608 

8m  Mnsnb  Pbopitb— Right  to  and  Lia- 
BiuTX  POBr—  .        .    2  Agra,  Mi«^  6 

ConfiaoAlAoxL—Abecandin^    of- 


/«id0r.— Bm^.  Meg.  X?  ^  1796,  8aU  wmder,^ 
Q>«<Hw«o»^i?«»«^««o«.— Begulation  XI  of  1796, 
being  a  highly  penal  statate,  should  be  construed 
■trictly.  As  it  makes  no  express  provision  for  the 
case  of  joint  proprietors  of  land,  or  persons  jointly 
Ikolding  a  snd&r  fsrm  of  land,  in  the  absence  of  dear 
ivoids  iTidifnt'"g  sach  an  intention,  it  cannot  be 
assumed  that  the  Legislatare  intended  to  anthorise 
the  confiscation  of  the  property  of  any  person  other 
than  the  delhiq[nent  A  sale  nnder  Begulation  XI 
of  1796  does  not  eztingoish  nnder^tennres  or  incnm- 
bianoes  created  by  the  delinquent  or  those  through 
whom  he  claims.    Ju€K30M0HUN  BvxsHXB  o.  Box 

MOKHOOBANAIH  ChOWDHBT 

[7  W.  B^  p.  C^  18:  U  Moore's  I.  A.»  228 
Bsf^.  Beg.  XI  qf 


179S.—Foifeitmre  againei  eome  membere  of  joint 
Mimdm  /a»%.— Under  Begulation  XI  of  1796,  the 
Qovemor  Qeneral  in  Coundl  could  pronounce  an 
Qidar  of  ccmflscation  in  cases  of  persons  charged  with 
offences  of  a  crindnal  nature  who  should  abscond  or 
conceal  themselres  so  as  not  to  be  found  upon  process 
issued  against  them.  After  the  issuing  of  the  attach- 
ment by  the  Court  and  the  subsequent  dedazation  of 
forfeiture,  eferything  previous  to  the  attachment 
must  be  presumed  toliave  been  regnUtf  ly  and  legally 
done^  unless  such  presumption  were  rebutted  by 
suilldent  evidence.  Where  a  forfeiture  under  Begu- 
lation XI  of  1796  was  declared  against  three  or  four 
brothers  constituting  a  joint  undivided  Hindu  fimuly, 
—Meld  that  the  forfeiture  did  not  enure  for  the 
beiieAt  of  the  fourth  brother,  nor  did  it  affect  the 
ri^ts  of  the  fourth  brother,  who  was  entitled  to  his 
fourth  sharo  in  all  the  ancestral  property  of  the 
jbmily,  and  that  the  widow  of  the  ancestor  was  also 
entitled  to  ipftSwt^^^nrtft-    Qolab  KoOnwab  v,  Ck)L- 

LIOTOB  OP  BBNABI8  ^    ^ 

[7W.B.,P.O.,47:  4 Moored L  A^ 246 

•  Seigureandattaek- 


memi  under  Aei  XXV  of  1B67  and  IX  of  1859.— 
Cot^Uctdian  tf  rebeCe  propertg.—The  procedure  in 
r^ard  to  the  seizure  and  attachment  of  property  under 
Act  XXY  of  1857,  and  the  adjudication  of  claims  to 


FOBFEia*nBB  OP  FBOFBBTY.— Confls* 
catioii —continmed. 

such  property  under  Act  IX  of  1869,  pointed  out. 
Meld  that  it  is  not  incumbent  on  a  party  aggrieved 
by  acts  done  under  these  laws  to  bring  a  suit  at  aU ; 
but  if  he  brings  a  suit,  it  must  be  brought  within  a 
year  of  the  attMhment  or  seizuro  complained  of.  A 
seizure  within  tiie  meaning  of  section  20,  Act  IX  of 
1869,  is  such  a  taking  possesnon  of  the  property  for- 
feited as  is  referred  to  in  section  7,  Act  XXV  of  1867, 
not  meroly  formal  but  actuaL  Byjnath  Singh  «. 
Solano 14W.B.»114 

4. Attachment  against  forfeited 

-pra^rty.^Aet  XXV  qf  1857.—Frioritg  to  Gov- 
emfMii^.— Judgment-creditors  having  bond  fide  at- 
tachments upon  property  at  the  time  that  the  pro- 
perty of  their  debtors  become  forfeited  to  Ctovem- 
ment  under  Act  XXY  of  1867,  aro  entitied  in  priority 
to  Qovemment.    Oodit  Dabb  v.  Qovbbnmbnt 

[Mar8lL,258:  2Hay,117 

6. 


■  Bight   of  deereO' 

Jkolder.—A  decroe-holder  is  not  entitled  to  have  his 
decree  satisfied  by  sale  of  the  judgment-debtor's  pro- 
perties which  have  been  confiscated  by  Qovemment 
for  robellion,  unless  he  can  show  that  they  wero  at- 
tached in  execution  of  his  decree  bef oro  the  confis- 
cation. An  attachment  cannot  be  presumed  to  have 
existed  or  continued  from  the  fact  that  thero  was  a 
proclamation  of  sale  bef  oro  confiscation.  Badha  Bi- 
bbs V.  GoviBNKBNT  •        .2  Hay,  662 

6.  ^— — — ^—  WUkkolding  of 
payment  qf  annmtg.-^Aet  IX  of  1869,  e.  18.— 
Plaintiff  joined  with  the  robels  and  took  a  leading 
part  with  them.  A  reward  was  set  upon  him  as  a 
robel  leader,  and  after  a  time  he  was  captured. 
No  formal  proceedings  wero  taken  under  sections  2 
and  7  of  Act  XXV  of  1867  for  adjudicating  lus 
propertv  (which  consisted  of  Uttle  moro  than  an 
annuity)  to  be  forfeited.  The  property  charged  with 
the  annuity  was  in  the  hands  fdi  the  Collector  as 
the  manager  under  the  Court  of  Wards.  The  annu- 
ity was  withheld,  and  was  no  longer  regarded  as  a 
charge  on  the  estate,  but  was  treated  as  merged. 
Meld  that  the  mero  withdrawal  of  the  payment 
of  annuity  by  those  who  had  the  management  of  the 
estate,  which  was  charged  with  the  payment,  would 
be  an  illegal  act  in  no  way  affecting  the  plaintiff's 
right  I  but  as  the  withholmng  of  tJto  payment  was 
under  the  authority  and  direction  of  the  official  who 
was  authorised  to  make  attachment  of  robels*  property, 
it  was  with  reference  to  the  naturo  of  the  proper^ 
equivalent  to  an  attachment  or  seizure,  and  could  not 
be  questioned  except  under  the  provisions  of  section 
18  of  Act  IX  of  1869,  notwithstanding  thero  had 
been  no  adjudication  of  forfeiture.  Chunda  «.  Boor 
SnrGH 8Agra^281 


7. 


Forfeiture  of  share  in  Joint 


Hindu  fiunily  property.— JfiftuktAora  law.-^Aet 
XXV  of  1867,  e.  8.—B.  S.,  the  father  of  the  plain- 
tiff, and  in  possession  of  immoveable  property  sub- 
ject to  the  Mitakshara  law,  inherited  from  his  ances- 
tor, was,  on  the  10th  December  1867,  after  proceed- 
ings taken  under  Act  XXV  of  1867,  declared  to  be  a 
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S'ORFEinrRE  OF  FBOPERTY.— For* 
feiture  of  share  in  joint  Hindu  family 
property — oontinuetk 

rebel,  and  it  was  ordered  that  all  his  property  should 
be  confiscated  to  QoTemment.  On  the  16th  April 
1858,  B,  8,  was  arrested,  and  being  tried  and  con- 
victed  on  a  charge  of  rebellion  was  sentenced  to 
death.  The  sentence  was  carried  out  on  the  2l8t 
April,  and  an  order  was  made  on  that  day  for  the 
confiscation  of  his  property.  In  a  salt  instituted 
by  the  plaintiif  to  recover  the  property, — Held  that 
Ji,  8,  had  such  an  interest  in  it  as  made  it  the  sub- 
ject of  forfeiture  under  section  3,  Act  XXV  of  1857, 
and  the  plaintifF,  therefore,  did  not,  on  the  death  of 
£.    8,,    become  entitled    to  his  estate.    Thaxoob 

KAPILKATH  SAHI   v.   GOYBBITMBNT 

[isaii.  1^446:22  W.B^VI 
Forfeiture  of  land  sulDJeot  to 


rent,-— Aei  XXV  of  ISSV.—Eigkt  to  arrears  of 
rent  due  at  time  of  forfeiture. — Where  land  forfeited 
to  Oovernment  by  a  conviction  of  the  owner  of  an 
offence  within  Act  XXV  of  1857  is  subject  to  rent, 
the  person  entitled  to  the  rent  is  not  entitled  to 
recover  arrears  due  at  the  time  of  the  forfeiture,  either 
from  the  heirs  of  the  owner  or  from  the  Oovernment ; 
but  the  (Government  is  liable  for  the  rent  which  may 
subsequently  accrue.  Nbelkditbt  Sutgh  Dbo  v, 
GoYEBmiBNT.  NbbiiHOnbt  Siboh  Deo .«.  Chuttbb- 
SHUN  SiNChH        •      MaralLy  808 :  2  Hay,  226 


0. 


>  Queen's  Proclamation,  Effect 


ol — Conviction  for  rebellion. — Act  XI  of  1857 ^ 
9. 1, — Memistion  of  punishment. — Where  N,  and  M. 
were  convicted  of  rebellion  under  Act  XI  of  1857> 
section  1,  and  sentenced,  the  former  to  be  transported 
for  life,  and  to  have  all  his  property  confiscated,  and 
the  latter  to  have  all  his  property  confiscated,  the 
sentence  of  confiscation  was  h^d  to  be  absolute,  and 
not  to  depend  upon  the  amount  of  punishment,  and  the 
fact  of  the  punishment  being  remitted  by  the  Gov- 
ernor General  does  not  restore  the  property.  The 
Government  having  left  the  property  of  the  convicts 
in  the  hands  of  the  Administrator  General  as  admi- 
nistrator to  the  estate  of  the  convicts'  father  whence 
it  was  derived,  in  whose  hands  it  was  allowed  to 
accumulate  pending  a  separate  litigation  in  respect 
of  that  estete,  while  it  asserted  ite  right  by  virtue  of 
the  confiscation  to  other  property  of  the  convicto,  the 
title  to  which  was  undisputed,  it  was  held  that  the 
Government  had  sufficiently  declared  and  acted  upon 
its  intention  to  enforce  the  confiscation.  The  Queen's 
proclamation  of  amnesty  (November  1858),  coming 
after  the  conviction  and  confiscation,  had  not  the 
effect  of  re-vesting  in  the  convicts  the  property  con- 
fiscated. Seld  also  that  the  property  in  question, 
being  (Government  paper,  was  liable  to  confiscation ; 
and  UsUy,  that  N.'s  widow  was  not  entitled  to  main- 
tenance out  of  the  property  confiscated  bythe  State. 
GuvQA  Babb  «.  Hooa  .  2  Ind.  Jur.y  n.  8.,  124 


10. 


Betrospeotive  effect  of  for- 
feiture after  eonvicUorL— Attachment  in  exeou- 
tion.-'Aet  XI  of  1867,  s.  l.—Penal  Code,  s.  121.— 
In  execution  of  a  decree  against  the  defendant,  the 
plaintiff,  on  17th  July  1871,  attached  certain  pro- 
perty in  Calcutta  belonging  to  the  defendant.    On 


FORFEITUBB  OF  PBOFERTT.— Betro* 
spective  effect  of  forfeiture  after  oonvio* 
tion — eonHnued, 

26th  July  1871,  the  defendant  was  convicted  under 
section  1  of  Act  XI  of  1857,  and  also  under  section 
121  of  the  Penal  Code,  of  abetting  the  waging  of  war 
against  the  Queen,  and  sentenced  to  transportation 
for  life  and  forfeiture  of  all  his  property.  The 
offence  for  which  he  was  convicted  was  committed  in 
September  1861.  Held  that  the  forfeiture  took  effect 
from  the  date  of  the  commission  of  the  offence,  and 
therefore  any  attachment  subsequently  made  was 
invalid.    Gai(B8hi.all  «.  Akib  Khak 

[8  aL.R,8d:  17W.B.,80 


IL 


Effect  of  forfeiture.— Coi|/It- 


eation  under  Act  X  of  1868. — The  confiscation  of 
a  village  under  Act  X  of  1868  cancels  the  righte  of 
the  tenants,  and  the  fact  t^t  they  were  permitted 
to  retain  their  holding  on  rent  and  enjoy  the  produce 
of  the  trees  for  some  years  subsequent  to  the  confis- 
cation, does  not  revive  the  righte  which  are  absolute- 
ly avoided  by  the  confiscation.  Tbbkuk  Sin&h  «. 
DuLLo 2  Agra,  T 

12.- 


Act  X  of  1858.^ 

I^ower  of  Goeernment  to  cancel  tenures  and  ^eet 
ryote. — Act  X  of  1858  gave  Government  the  power 
as  to  landed  property  acquired  by  confiscation  there- 
under (if  it  thought  fit  to  exercise  it)  of  ejecting 
ryote.  As  to  under-tenures  the  words  are  of  still 
stronger  import.  But  it  must  be  held  rather  to  con- 
fer a  power  to  cancel  than  absolutely  and  without 
act  done  to  annul  the  tenures.  DooBaA  Pbb8HA]> 
«.  Zobawitb 2  N.  W.,  76 


18. 


AH  X  of  1858, 


t.  7. —  Under-tenures. — The  Legislature  did  not 
intend  to  include  in  the  term  "under-tenures,"  in 
section  7  of  Act  X  of  1858,  the  holdings  of  lyote,  but 
employed  that  term  in  the  sense  in  which  it  is  com- 
monly used  in  this  part  of  India,  as  applying  to 
tenures  of  a  proprietory  character  inferior  to  the 
zemindari,  but  superior  to  the  khastkaree  tenure. 
Consequently  such  holdings  were  by  that  Act  made 
voidable  but  not  absolutely  void.  The  power  of 
avoiding  such  holdings  expirod  with  the  Act.  Basit 
Ali  «.  Man  Sinoh        .  .  2  N.  W.,  140 


14. 


Procedure  in  forfeiture.- 


Criminal  Procedure  Code,  1861,  ss.  131, 132.— The 
procedure  prescribed  in  sections  181  and  132  of  Act 
XXV  of  1861  must  be  foUowed  before  an  order  con- 
fiscating property  is  made.  Bbhaby  Shaha  «. 
Nubbt  Khav  .        •  9  W.  B.,  Cr.,  18 


15. 


Evidence  of  forfeiture.— 


Order  of  confiscation. — Attachment,  Evidence  of.-^ 
An  order  of  confiscation,  or  an  order  sanctioning  confis- 
cation, is  not  equivalent  to  an  actual  confiscation  by 
way  of  attachment  or  seizure.  A  list  of  confiscated 
houses  is  not  by  itself  proof  of  actual  attachment. 
Dbo  Kabuh  «.  Mahoxbd  Ali  Shah 

[8  N.  W.»  828 


16. 


>  Power  of  Magistrate  to  Beiae 


property  of  oonviot—A  Magistrate  has  no  power 
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rOBFETFTTBE  OF  PBOPBBTY.— Power 
of  Magistrate  to  seise  property  of  oon- 
vict — conHmied. 

to  seize  the  property  of  a  person  convicted  where  he 
has  not  been  directed  to  pay  a  fine.    Akoktmotts 

[4Mad^Ap^28 


17. 


Charges  on  forfeited  pro- 


perty.—Dtfft/f  and  liabiliiiet. — Gkneral  debts  and 
Uabilities  axe  not  charges  against  property  forfeited 
upon  conviction  of  felony.  Hubby  Dobb  Banbbjbb 
17.  Hooe  .1  IncL  Jur.,  0. 8.,  86 


18. 


Offences  for  which  forfeit- 


ure may  be  enforced. — I^enal  Code,  s,  62, — Sec- 
tion 62  of  the  Penal  Ck)dey  which  provides  for  for- 
feiture of  property  of  offenders,  limits  it  to  cases 
where  the  parties  shall  have  been  transported  or 
sentenced  to  imprisonment  for  at  least  seven  yean. 

QUBBK  9.  KfilPAMOYBB  CHABSiLKBB 

[8W.B.»Cr.,86 


10. 


-  Penal  Code,  e.  62, 


— Where  a  zemindar  was  convicted  of  wrongfully 
keeping  in  confinement  a  kidnapped  person,  and  was 
sentenced  to  transportation  by  the  Sessions  Judge, 
who  added  a  sentence  of  forfeiture  of  the  rents  and 
profits  of  the  prisoner's  estates  under  section  62  of 
the  Penal  Code,  the  High  Court  set  aside  the  sentence 
under  section  62  as  too  severe.  That  sentence  should 
be  iuflicted  for  offences  of  the  most  atrocious  kind,  or 
for  offences  committed  under  the  most  aggravated  cir- 
cumstances. QuBBN  0.  Mahombd  Akib  aUot 
ToT^H  Mbah  .        •        .  12  W.  B.,  Cr.,  17 


90. 


■  Sale  of  forfeited  property.-— 


Condition  of  tale, — Aei  of  State,^Right  of  suit 
againet  Government — Where  a  sale  of  landed  pro- 
perty, which  has  been  executed  by  the  (Government, 
was  made  by  Oovemment  without  any  restriction 
being  attached  to  the  original  notice  of  sale,  which 
stated  that  the  highest  bidder  was  to  be  the  pur- 
chaser,~It  was  held  that  the  Oovemment  could  not, 
subsequent  to  the  bid  and  the  deposit  of  the  earnest- 
money,  impose  any  condition,  but  was  bound  to  make 
over  possession  irrespective  of  the  character  of  the 
highest  bidder.  In  selling  the  property  of  rebels 
which  it  had  confiscated,  the  Gbvemment  does  not 
perform  an  act  of  State,  but  stands  in  the  situation 
of  an  individual  selling  his  property  by  auction,  and 
a  suit  may  therefore  be  properly  brought  against  the 
Government  by  the  purchaser,  if  the  Oovemment 
refuses  to  give  up  possession  or  transfer  the  possession 
to  another.    Shbo  Lall  Bohbbb  v,  Mahombb 

[18  W.  B.,  P.  C,  4 


8L 


Eights  of  auction 


purchaser. — Bights  acquired  by  a  purchaser  at  auc- 
tion from  Oovemment  of  the  confiscated  property  of 
a  rebel,  cannot  be  defeated  or  lessened  by  any  sub- 
sequent act  of  the  Government.  Eshbbb  Pbbshad 
V.  Dbbbb  Chubn         .        .        .    2  N.  W.,  470 


22. 


•  Order  for  confiscation  pass- 


ed subsequently  and  not  at  time  of  convic- 
tion.— When  a  person  has  been  tried  and  convicted 
in  the  Court  of  a  Special  Commissioner,  an  order  of 
confiscation  of  his  property  should  be  made  at  the 


POBPBITUBB  OF  PBOPBBTY.— Order 
for  confiscation  passed  subsequently  and 
not  at  time  of  conviction~co»^tmt0(i. 

time  of  the  trial,  and  not  subsequently.    Izzuttoo^* 
Nissa  Bbbbbb  9,  HuBNA  Koovb 

[1 N.  W.,  101:  Sd.  1878, 151 

28. Order  of  confiscation   by 

independent  Chief. — Cognizanee  by  English 
Courts,— Proof  of  eonflsoation, — Where  the  Chief  of 
an  independent  State,  exercising  the  sovereign  power 
of  that  State  within  its  territories,  confiscates  pro- 
perty within  those  terriiories,  the  confiscation  must 
be  respected  by  English  Courts  of  Justice.  The  fact 
of  such  confiscation,  if  disputed,  must  be  ascertained 
by  the  Court  in  the  same  manner  as  are  all  other ' 
facts  which  are  in  issue  between  the  parties.  Shoay 
Att  V,  Shoat  Doano  .    14  W.  B.,  218 

24. 


Order   of  forfeiture,  Irre- 

gularity  in  making. — Criminal  Procedure  Code, 
1861,  s.  184, — An  order  of  forfeiture  under  section 
184,  Code  of  Criminal  Procedure,  if  substantially 
legal,  cannot  be  disturbed  for  an  immaterial  error  of 
procedure.  Baijoo  Boul  v,  Gvqvv  Mibsbb. 
QuBBN  V,  OuauN  MissBB         .    8  W.  B.,  Cr.,  61 


FOBFEirUBE  OF  BECOGNIZAKCES. 

See  Contempt  of  Coubt— Pbnal   Codb, 

8.  174     .        .    1 B.  Lu  B.,  A^  Or.,  1 

See  Casbs  uitdbb  BBCoaKizAVOB  to  kbbp 

PBAOB— FOBFBITUBB  OB  BbOOONIZAKOE. 


FOBFEITUBE  OF  TKCTUBB. 

See  Casbs  undbb  Landlobb  akd  Tbnant 

— AbANDOBMBNT    OB    BBLINQUIBHlffBlffT 

OB  Tbnubb. 
See  Casbs  .UNDBB  Lanblobd  avd  Tbkabt 
— Fobfbitvbb. 


Condition  in  lease  for— 


See  Bbnoal  Bbnt  Act,  1869,  8.  62  (Act 
X  OT  1859,  8.  78). 

[B.  Ii.  B.,  Sup.  VoU  972 
12  B.L.B.,4d8 

Belief  against— 

See  Cases  undbb  Landlobd  abd  Tik- 

ANT — POBFBITUBB. 

FOBGEBT. 

i^MAPFBALIN   CbIMINAL  CABES— PbOCB- 

DUBB        .    B.  li.  B.,  Sup.  Vol.,  426 

L Bequisites  for  ofRsnoe. — Penal 

Code,  s,  29. — Palse  document.^To  constitute  the 
offence  of  forgery,  the  simple  making  of  a  false  docu- 
ment 18  sufficient.  It  is  not  necessary  that  the  docu- 
ment should  be  published  or  made  m  the  name  of 
a  really  existing  person.  A  writing  which  is  not 
legal  evidence  of  the  matter  expressed  may  yet  be 
a  document  within  the  meaning  of  section  29  of  the 
Penal  Code,  if  the  parties  framing  it  believed  it  to 
be,  and  intended  it  to  be,  evidence  of  such  matter. 
Queen  v,  Suifait  Ali 

[2  B.  L.  B.,  A.  Or.,  12:  10  W.  B.,  Or.,  61 
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2. ^Valnable  Becmlty.'*—8eiiU' 

ment  of  aeeomUs^^Pemal  Code,  «.  ^.— A  Bettlement 
of  aocoonts  in  writiiig,  though  not  signed  by  any 
person,  is  a  '<  valnable  secnrity"  within  the  definition 
of  section  80  of  the  Penal  Code.  Ex  pabtb  Kapa- 
layayaSa&ata  .  21Ciid.,M7 


8w  '  Copjf  of  leate.-^ 

jPemal  Code,  ft.  80,  467,-^A.  copy  of  a  lease  is  not  a 
valuable  security  within  the  in*i»ning  of  section  80 
of  Che  Penal  Code»  and  therefore  a  conviction  nnder 
section  467  for  fabricating  snch  a  document  cannot 
be  supported.    Big.  «.  KsusAi^  Hbeamaw 

[4  Botou,  Cr.,  28 

Iked  of  divorce. 


--JPeiua  Code,  e,  30.-- A  deed  of  divorce  is  a  '<  valu- 
able security  "  within  the  meaning  of  section  80  of 
the  Penal  Code.  The  presenting  of  a  forged  docu- 
ment of  such  a  nature  for  registration^  and  obtaining 
registration,  would  be  "using"  within  section  471 
of  that  Code.    Quuv  v.  Azocoodbbk 

C Penal  Code,  ee.  24, 

25,  464,  4S7,  471.^Ue%ng  ae  gemmiue  a  forged  doeu- 
mtmt  with  iniemi  to  d^aud.-SwmMd  eonferring 
a  title  of  dignitg.-^The  accused,  in  order  to  obtain  a 
recognition  from  a  settlement  oificer  tiiat  they  were 
entitled  to  the  title  of  "  Luskur/'  filed  a  sunnud  be- 
fore that  officer  purporting  to  giant  that  title.  This 
document  was  found  not  to  he  genuine.  The  Ses- 
sions Judge  convicted  the  accused  under  sections  471, 
464  of  the  Penal  Code.  Seld  on  appeal  that  even 
supposing  the  accused  had  used  the  document  know- 
ing it  not  to  be  genuine,  they  could  not  be  found 
gmlty,  as  the  intention  of  the  accused  was  not  to 
cause  wrongful  gain  or  wrongful  loss  to  any  one; 
their  intention  being  to  produce  a  false  belief  in  the 
mind  of  the  settlement  officer  that  they  were  enti- 
tied  to  the  dignity  of  "  Luskur,"  and  that  this  could 
not  be  said  to  constitute  '*  an  intention  to  defraud." 
A  sunnud  conferring  a  title  of  dignity  on  a  person  is 
not  a  valuable  security  within  the  meaning  of  the 
Penal  Code.  Jan  Mahomxd  r.  Quben-Empbsbs. 
Wasis  Mbah  v.  Qubbh-Empsbss 

[I.I«.B.,10Cala,6M 

0,  __  Using  forged  doomuent.— 
C«!M[  of  doeumeut,  Prodmetion  i^f.— A  person  may  be 
convicted  of  using  as  genuine  a  document  which  he 
knew  to  be  f  oiged,  though  he  in  the  first  instance 
produced  only  a  copy  of  it    Qusbn  9.  NvjUH  Ali 

[6W.B.,Cr.,41 


7.  • Intention,  Proof  ot— Making 

falee  docnment. — A  conviction  for  forgery  under  tlie 
Penal  Code  cannot  be  had  unless  it  is  proved  that  the 
accused  himself  made  a  document,  or  part  of  a  docu- 
ment, with  the  intention  of  causing  it  to  be  believed 
that  such  document,  or  part  of  a  document,  was 
made  bvthe  authority  of  a  person  by  whose  author- 
ity he  knew  that  it  was  not  made.  Qvebv  o.  Rak- 
gopalDhto.        .        .        .    10W.B,Cr„7 


^ FaUie  assertion  of  title.— Z>£r- 

honett  and  fraudulent  intent, — A  prosecutor  in  a 
case  of  forgery,  in  order  to  establuh  that  a  titie  has 


FOBGXBT.— False  assertion  of  Wle^-com^ 
iiwued. 

been  asserted  with  a  fraudulent  or  dishonest  intents 
must  show  that  the  accused  had  no  reasonable  ground 
for  asserting  the  title,  and  that  accused  asserted  the 
titie  dishonestiy  or  frandulentiy  in  the  seuse  in  which 
these  terms  are  used  in  the  Penal  Code.  Quinr  «. 
KlSHIH  PiBSHAO  .    2  N«  W.,  202 

9.  Attempting  to  use  fkbrieated 
eviABSlOe.—Knowledge  of  forgerg.-^Jnteniiom 
to  nee  fabrieated  evidence, — Where  a  prisoner  pro- 
duced as  evidence  an  account  book,  one  page  of 
which  had  been  frandulentiy  abstracted  and  another 
substituted  for  it, — Seld  that  he  was  not  guilty  of 
the  offence  of  attempting  to  use,  as  genuine,  fabri- 
cated evidence,  unless  he  knew  of  the  forgery,  and 
intended  to  use  the  forged  evidence  for  the  purpose 
of  affecting  the  decision  on  the  point  at  issue  when  ^ 
the  book  was  tendered.  Qubbn  «.  MoDHOOBOODVir 
Shaw 7W.IUCr.,2a 


10. 


Intention     to     def^and.^ 


Wrongful  gain  or  wrongfltl  \oe9, — Avoidance  of 
Utigation, — A.  signed  JB7s  name  to  petitions  pre- 
sented by  C  to  tlM  mamlatdar  requesting  his  sum- 
mary assistance,  under  Begulation  XV II  of  1827,  for 
the  recovery  of  rents  from  B.'e  tenants.  Seld  that 
even  if  A,  had  no  authority  from  B.  to  sign  hia 
name,  and  if  A.  wished  to  deceive  the  mamlatdar 
into  ihe  belief  that  it  was  JB.  himself  who  had  signed 
the  petitions,  still,  if  there  had  been  no  intention  to 
defraud  anybodv,  or  if  no  wrongful  gain  or  wrongful 
loss  could  have  been  caused  to  X  or  B,,  A*»  act  did 
not  constitute  forgery  within  the  meaning  of  the 
Penal  Code.  Avoidance  of  litigation  is  no  wrongful 
loss  to  Qovemment    Bsa.  «.  Bhatakishakkab 

[llBonL»8 


IL 


Intention  to   injure.— P^aal 


Code,  M,  463, — ^To  constitute  the  offence  of  forgery  as 
defined  by  section  463  of  the  Penal  Code,  it  is  not 
sufficient  to  prove  that  in  making  the  document  in 
respect  of  which  the  offence  is  charged,  the  accused 
knew  that  the  document  might  injure,  but  it  must  be 
proved  that  it  was  hb  intention  that  it  should  injure 
another.    Fesa  Hobsbot  «.  Empbxss 

[10C.UB.»184 


12. 


Forgery  of  oopy  of  doca* 


ment^— Pmoj  Code,  e.  463, — The  forgery  of  the 
copy  of  a  document  for  the  purpose  of  the  same  be- 
ing used  in  evidence  comes  within  the  definition  of 
forgery  as  contained  in  section  463  of  the  Penal 
Code.  EssAN  Chukdib  Dutt  v,  P&ANirAnTH 
Chowdhby 
[W.  B.,F. R, 71:  Karsh., 270:  2Hay»28d 


18. 


Unauthorised  use  of  name 


as  ag^ent. — 8igni»g  vakalatnama  in  name  of  decree" 
holdere, — ^The  signing  of  a  vakalatnamah  in  the 
name  of  co^lecree-holders  without  their  authority 
to  do  so,  and  delivering  it  to  a  vakeel,  with  instruc- 
tions to  file  a  petition,  stating  that  the  debt  had  been 
satisfied,  and  praying  that  tl^  case  may  be  struck  off 
the  file,  is  forgery  within  the  meaning  of  section  463 
of  the  Pemd  Code.    Quebx  o.  Gtakbb  Bam 

[6  W.  B.,  Or.,  78 
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14. 


Antedating  a  doonment.— 

JPwwl  Code,  M.  468,  464.— Where  a  prisoner,  who 
appealed  to  the  CommiMioner  from  an  order  of  an 
asieMor  under  Act  XXI  of  1867,  filed  etamp  paper 
for  a  copy  of  the  aoseeeor'B  deeuion  after  the  period 
of  appeal  nad  elapsed,  hut  on  appeal  averred  that  he 
filed  the  stamp  paper  before  the  time  for  appealing 
had  elapsed,  and  fnodnlently  obtuned  a  certificate  to 
that  effect  which  was  antedated,  it  was  held  that  he 
was  goilty  of  having  abetted  the  commission  of  for- 
gery of  a  document  within  section  468,  and  danse  1, 
section  464^  of  the  Penal  Gode.  Qitbbk  «.  Sook-  . 
icotQHOBB  •    10  W.  B.,  Or.9  28 

10. Falaifloation  of  record  in 

order  to  oonoeal  negligenoe.— JV*aflk{.--P0aal 
Code  (XLVof  186C\,  u.  468,  ^164.— Falsificatbn  of 
a  record  made  in  order  to  conceal  a  prerioos  act  of 
negligence  not  amounting  to  fraud,  does  not  amount 
to  forgery  within  the  meaning  of  sections  468  and 
464  of  4£e  Penal  Code  (Act  XLV  of  1800).  Ex- 
PBBfls  0.  Shavkab  .        .    I.  Ifc  B^  4  Bom^  067 


16. 


Falsiiloation    of   book    to 


oonoeal  firauds  oommitted.— iVfkrf  Code,  m. 
468,  466,— The  subsequent  falsification  of  a  roa- 
namcha  book  kept  in  the  office  of  a  Deputy  Inspector 
of  Schools  by  the  mohuxrir  in  charge  tbexvof ,  for  the 
purpose  of  concealing  frauds  previously  committed, 
mei^ly  with  a  view  to  avoid  disgprace  and  punish- 
ment, held  not  to  fall  within  the  definition  of  forgery 
as  given  in  the  Penal  Code.  Qubbn  «.  JAassHUB 
Fbbshad  •        .        •        .       6  IT.  W^  56 


17. 


Proof  of  deoeption.— Ifoitfi^ 


faUe  documemt— Penal  Code,  e,  464.— It  must  be 
proved  that  the  accused  practised  deception,  so  as  to 
prevent  a  person  from  knowing  the  naturo  of  the 
document  beforo  the  accused  can  be  found  guilty 
under  section  464  of  the  Penal  Code  of  maldng  a 
faiae  document.    Qitsbv  «.  NTrjnBUTOOLLiLH 

[eW.B^Or.,S0 

IS.   ■  False  entries    in  aoooont 

hoolLi— Penal  Code,  e.  464.— The  prisoner  made 
certain  entries  in  his  ledger,  which  consisted  of  rough 
loose  sheets,  showing  that  certain  sums  of  money 
had  been  repaid  to  the  prosecutor,  which,  in  fact,  had 
not  been  ropaid.  Meld  that  the  prisoner  was  gfuilty 
of  forgery  under  section  464  of  the  Penal  Code. 
Akohyxoub  •       1  Ind.  Jiir.»  N.  8^  46 


19. 


■■  Ignoranoe  of  contents  of 
document.— Pmai  Code,  e,  464.—Abeenee  of  de- 
eepiion. — ^Whero  the  accused,  a  mohurrir  in  a  re* 
gistry  office,  was  chaiged  with  making  false  endorse- 
ments of  registration  on  the  back  of  certain  deeds, 
which  endonements  were  signed  by  the  Registrar,  it 
was  held  that,  beforo  he  cou&  be  convicted  of  forgery 
under  part  8,  section  46^  Penal  Code,  it  must  be 
shown  that  the  Registrar,  in  consequence  of  deception 
practised  upon  him  by  the  accused,  did  not  know  the 
contents  of  the  document  he  was  signing.  Qvxbv 
V.  DwABXAKATH  Ghoss      .     20  w.  B.,  Cr^  40 


20. 


Misrepresentation  in  doou- 


tnent  by  false  description.—Pejia;  Code,  s. 


rOBGEBY.— Misrepresentation  in  dooa-^ 
ment  by  false  description— coa/t'mMj. 

464.-^A  misrepresentation  by  false  description  of 
one's  position  in  life  falls  under  the  heading  of  cheat- 
inff  and  not  under  that  of  forgery.  Where,  therefore, 
a  document  purported  to  have  been  mgoed  by  G.  2^ 
patwari,  and  it  was  sud  that  it  had  been  signed  by 
<?.  X.,  but  at  a  time  when  O.  L.  was  not  a  patwari, 
it  was  held  that  the  document  was  not  a  forgery 
within  section  464,  Penal  Code.  Jot  Kubv  Sivsh 
e.  Mak  Patvok         •  21W.B^Gr^41 

SL 


Fabricating  fUse  eridence; 

—Penal  Code,  ee.  192  and  464.—AUeraHon  of  date 
ofdoeumenL — Where  the  date  of  a  document^  which 
would  otherwise  not  have  been  presented  for  registra- 
tion  within  time,  is  altered  for  the  purpose  of  citing 
it  registered,  the  offence  committed  is  not  forgery, 
where  there  is  nothing  to  show  that  it  was  done 
'<  dishonestly  or  fraudiUently,"  within  clause  2,  sec- 
tion 464  of  the  Penal  Code,  bat  fibbricatbg  false  evi- 
dence within  section  192.  Iv  bb  Ekbab  Au.  Ex- 
rsBss  «.  Bkbab  Au        .    I.  !>.  B.,  6  Gala,  483 


22. 


Altering    ofifioe  report  to 


screen  negligence. — Where  prisoner,  to  screen 
his  own  negligence,  altered  an  office  report,  such 
oonduct  does  not  fa31  within  the  definition  of  forgery 
in  the  Penal  Code.    QiTBnr «.  Lal  Gjjkuim 

[2ir.w^ii 

MaTrtng   false    entries    in 


as- 

acconnt  book  with  the  intention  of  con- 
cealing criminal  breach  of  tnjLBt.-^AetXLV^ 
of  1860  (Penal  Code),  ee.  24,  26,  466,— Where'  a 
clerk,  who  had  committed  criminal  breach  of  trust, 
subsequently  made  false  entries  in  an  account  book, 
with  the  intention  of  concealing  such  offence, — Held 
that  the  making  of  such  entries  did  not  constitute  the 
offence  of  forgery,  and  he  had  therefore  been  impro- 
perly convicted  under  section  485  of  the  Penal  Code. 
Queen  v.  Jageehur  Perehad  (6  IT.  W„  56),  and 
Qneen  v.  Lal  Chmul  (2  N.  W„  11),  followed. 
EMPBB88  9,  JUWAJTAITD         .     I.  Ii.  B.,  6  AIL,  221 

24. 


False  entry  in  public  re^ 

eord.— Penal  Code,  ee,  192,  466,  466,— Season  466 
of  the  Penal  Code  is  not  intended  to  applv  to  cases 
where  a  public  officer,  or  a  person  actmg  for  a 
public  officer,  whose  duty  it  is  to  make  entries  in  a 
public  book,  knowingly  makes  a  false  entry,  but  to 
cases  where  a  certificate  or  other  document  is  forged 
by  some  unauthorised  person  with  a  view  to  make  it 
appear  that  it  was  duly  issued  by  a  public  officer. 
The  accused,  in  order  to  save  an  estate  from  for- 
feiture, made  a  false  entry  of  r^nt  received  in  a  public 
book  kept  by  him  for  the  purpose  of  informing  the 
Collector  as  to  the  rents  which  had  been  paid  into 
the  Collectorate,  and  as  to  what  estates  the  rents 
were  in  arrear,  so  that  he  might  take  steps  to  enforce 
^yment,  and  was  convicted  by  the  Sessions  Judge  of 
an  offence  under  section  465  of  the  Penal  Code. 
Seld,  on  appeiJ,  that  the  accused  ought  properly  to 
have  been  convicted  under  section  192  of  the  Code; 
the  provisions  of  that  section  not  being  confined  to 
false  evidence  to  be  used  in  judicial  pro^edings.  Ih 
THE  MATTBB  OV  JUGOnJEf  LALL      .    7  C.  Ii.  B,  856 
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25. Bocnment  with  illegible 

seal  and  signatore. — Uting  forged  document, — 
Vernal  Code,  et.  466-47L—A  conviction  may  be  had 
for  uBing  u  genuine  a  forged  document  purporting  to 
have  been  made  by  a  public  servant  in  hia  offidal 
capacity,  notwithstanding  the  illegibility  of  the  seal 
and  signature  thereon.    Qubbv  «.  Pbosonho  Bosk 

[5W.B^Cr^96 


sa 


— »i-  Alteration  of  Ck>]lectorate 
Chalan.— Ptfjia/  Code,  $,  467.— The  fraudulent  al- 
teration of  a  Collectorate  chalan  is  the  forgery  of  a 
document  as  described  in  section  467  of  the  Penal 
Code.    QvBBV  «.  HuBiBH  Chuvdib  Boss 

[ W.  B^  1864,  Cr^  22 


27. 


Forging  copy  of  doonment 


which  is  unavailable  when  forged.— Paiaf 
Code,  9.  4tf7.— The  forging  of  a  document  which 
purports  on  the  face  of  it  to  be  a  copy  only,  and 
which,  even  if  a  genuine  copy,  would  not  authorise  the 
delivery  of  moveable  property,  is  not  punishable 
under  section  467  of  the  Penal  Code.  Rbo.  v.  Nabo 
QoPAL         ....       5Bom.,Cr.y56 


2a 


Falsification  of  doonment 


with  intent  to  deceive.— P^ma/  Code,  e,  468.^ 
Held  that  where  a  person's  object  was  to  deceive  his 
employer  by  falsifying  account  books  which  were  in 
his  custody,  such  deception  being  likely  to  cause 
damage  to  his  employer,  he  was  rightly  convicted 
under  section  168  of  forgety  with  intent  to  cheat,  in- 
stead of  under  section  465  A  simple  forgmr.  Qubbk 
V.  Banbssuk  Biswab  .       18  W.  B^  Or.,  46 

20. Fraudulent  using  of  docu- 
ment as  genuine.— Pfffksi  Code,  #.  47i.— There 
must  be  a  fraudulent  and  dishonest  using  of  a  docu- 
ment as  genuine  before  a  conviction  can  be  had 
under  section  471  ofjtthe  Penal  Code.  Qubbk  «. 
JahaBux  8W.B.,Cr.,81 


80. Using  document  knowing 

it  to  be  forged— PenoZ  Code,  $,  471 ^To  support 

B  conviction  of  the  offence  under  section  471  of  the 
Penal  Code,  there  must  be  a  using  of  a  document  by 
a  person  who  knows  or  has  reason  to  believe  that  it 
is  forged.    Qubbv  o.  Bhoiat  Pbaxaviok  ' 

[17W.B.,Cr..82 

8L False  alteration  of  police 

diary.— P«»ai  Code,  i.  471.- The  false  alteration  of 
a  police  diary  by  a  head  constable  was  held  to  fall 
under  section  471  of  the  Penal  Code,  as  the  forgery 
of  a  document  made  by  a  public  servant  in  his  official 
capadty.    Qubbn  o.  Rughoo  Babice 

[llW.R,Or..44 


82. ISvldence  of  fraudulent  use  of 

document.— Pe»aZ  Code,  #.  471,— Requisites  for 
findings  for  convic^ton.— Where  the  accused  was 
charged  under  section  471  of  the  Penal  Code  with  hav- 
ing, in  a  suit  brought  against  him  by  the  kamdar  of  his 
Bister  to  recover  poMession  of  certain  property  acquired 
by  her  by  right  of  inheritance  from  her  father,  fraudu- 
lently and  dishonestly  used  a  forged  document  as 
genuine,  knowing  or  having  reaaon  to  know  it  to  be 


FOBQEBY.— Evidence  of  fraudulent  use 
of  document — oauHnued, 

a  foiged  document,  and  it  appeared  the  accused  was  ID 
possession  of  the  property,  and  the  document  in  ques- 
tion purported  to  be  a  deed  of  gift  fiota  his  father,— 
Meld  it  was  not  suiBdent  for  the  jury  merely  to  decide 
on  the  evidence  whether  the  document  was  a  forgery, 
and  whether  the  accused  knew  it  was  a  forgeiy  when 
he  used  it,  but  it  was  further  neoessaiy  for  the  jury 
to  decide  whether  the  document  had  been  used  fraud- 
ulently and  diahonestiy.  Khoobbhbd  Eabi  v  Ex- 
^*M»  ....       8C.IvB.,64a 

8a 


""  PtfUfll  Code   MS 

464,  470,  471.— Using  a  "forged"  doewmeU.— 
Using  **  false  *'  evidenee.—'*  Diskonestlg:*—*' Fraud- 
ulentlg,^'—Aet  XLV  of  1860,  u,  24,  25, 196.— The 
vendees  of  a  plot  of  land  altered  the  number  by 
which  the  land  was  deacribed  in  the  deed  of  sale, 
doing  so  because  such  number  was  not  the  right 
number.  Having  made  this  alteration  they  used  the 
deed  of  sale  as  evidence  in  a  suit  Reld  that  the 
alteration  of  the  deed  did  not  amount  to  *•  forgeiy" 
within  the  meaning  of  section  468  of  the  Ptenal 
Code,  nor  could  the  deed  after  the  alteration  be 
designated  a  "foiged  document"  as  contemplated  by 
section  470,  the  intention  to  cause  wrongful  loss  or 
wrongful  gain  or  to  defraud  being  wanting;  nor 
could  it  be  said  that  in  using  the  £ed,  the  vendees 
were  **  dishonestiy "  or  "fraudulentiy"  using  as 
genuine  a  «  forged  document,"  and  therefore  the  use 
by  the  vendees  of  the  deed  did  not  constitute  an 
offence  under  section  471  of  the  Penal  Code. 
Further,  that  their  use  of  it  did  not  render  them 
hable  to  conviction  under  section  196  of  that  Code. 
Ekfbbsb  av  iBDiA  «.  Patbh  .  I.  I«,  B.,  5  AH.,  217 

84. Public  servant  framing  in- 

®*^'Jf?*!JSo^'*^""^'''  ^^^ofl860  (Penal  Code), 
99,  218,  463,  471,— A  public  servant,  in  charge  as 
such  of  certain  documents,  having  been  required 
to  produce  them,  and  being  unable  to  do  so,  fabricated 
and  produced  similar  documento,  with  the  intention 
of  screening  himself  from  punishment.  Held  that 
such  fabricated  documents  not  being  reooids  or  writ- 
mga  with  the  preparation  of  which  such  public 
servant  as  such  was  charged,  he  could  not  legally  be 
convicted  under  section  218  of  the  Penal  Code,  nor, 
su<^  documents  not  being  forgeries,  as  they  were  not 
made  with  the  intent  specified  in  section  463,  could 
he  be  legally  convicted  under  section  471.  Empbbss 
V,  Mazhab  HuBSAiir  I.  Iv  R,  6  All,  558 

86. Unnecessary  use  of  forged 

document.— PMa;  Code,  ss.109, 471,-^Fraudulent 
intention,— When  a  person,  in  the  course  of  an 
action  brought  against  him  to  gain  possession  of  a 
property,  uses  a  forged  document  for  the  purpose  of 
supporting  his  title,  though  there  may  be  no  neces- 
sity for  the  use  of  it,  such  a  user  is  clearly  fraudu- 
lent. A  general  intention  to  defraud,  without  the 
mtention  of  causing  wrongful  gain  to  one  person 
or  wrongful  loss  to  another,  would,  if  proved,  be 
sufficient  to  support  a  conviction :  and  such  an  inten- 
tion is  a  necessary  inference  which  the  jury  should 
be  directed  to  draw,  if  they  are  satisfied  tiiat  the 
accused  has  uttered  a  forged  document  as  a  true  one. 
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POBOEBY.— UnneoeBsary  use  of  fbrged 
dooament— con^imie^ 

meaning  it  to  be  taken  as  each,  and  knowing  it  to  be 
forged.  Iv  ths  xattbb  ov  DHWinc  Easib. 
ExFJBUS  o.  DHinruv  Eazbb. 

[I.I..  B.,  9  Calo,  68:  U  O.  U  R,  109 

80. Xntentionln&brioatlxigdo- 

onmentB.— i^MMil  Code,  ».  464.'^JB^udmleni  aud 
diikone9tfahricaiiom. — ^The  accoied,  who  was  a  copy* 
ist  in  the  Sabdivisional  Office  at  B.,  applied  for  a 
clerkship  then  vacant  in  that  office.  An  endorsement 
on  his  application,  recommending  him  for  the  post 
and  purporting  to  have  been  made  by  the  Sab£vi- 
siomu  Officer  of  &»  was  found  to  have  been  falsely 
made  hv  the  aocosed.  The  application  was  accom- 
panied by  a  letter,  also  fabricated  by  the  accosed* 
porportin^  to  be  fhmi  the  Collector  to  the  Sub- 
divisional  Officer  at  B.,  informing  the  latter  officer 
that  he,  the  Collector,  had  selected  the  accused  for 
the  vacant  post.  The  Snbdivisional  Officer,  having 
some  suspicion  as  to  the  genuineness  of  this  letter, 
wrote  a  demi-official  letter  to  the  Collector  to  ascer- 
tain whether  he  had  really  written  it;  and  this  being 
posted  in  the  local  post  office  the  accused  fabricated 
a  third  document,  purporting  to  be  a  letter  from  the 
Subdivisional  Officer  to  the  Fbstmaster  asking  him 
to  stop  the  despatch  of  the  demi-official  letter.  The 
accused  was  charged  with,  and  convicted  in  the  Ses- 
sions Court  of,  the  oifence  of  forgery,  under  section 
464  of  the  Penal  Code^  in  respect  of  the  three  docu- 
ments. Meld  the  conviction  was  right  with  regard 
to  the  two  first  documents,  but  wiw  regard  to  the 
third  document  it  could  not  be  said  that  he  falsely 
made  it  either  dishonestly  or  fraudulently  within  the 
meaning  of  that  section.  Abditl  Haiod  «.  Qubbv- 
ExpsBSB  .    I.IfcB.,ldCala»849 

87. Penal  Ood$,  $,465, 

^."— A  Treasury  Accountant  was  convicted  of  offences 
under  sections  218  and  466  of  the  Penal  Code  under 
the  following  circumstances :  A  sum  of  B600,  which 
was  in  the  Treasun^and  was  payable  to  a  particular 
person  through  a  Civil  Court,  was  drawn  put  and 
paid  away  to  other  persons  by  means  of  forged 
cheques.  After  the  withdrawal  ox  the  fi600,  but  before 
such  withdrawal  had  been  discovered,  the  represent- 
ative of  the  payee  applied  for  payment.  The  prison- 
er then  upon  two  occasions  wrote  reports  to  tiie  effect 
that  the  B50Oin  question  then  stood  at  the  payee's 
credit  as  a  revenue  deposit,  and  that  it  was  about  to 
be  transferred  to  the  Civil  Court  Upon  the  first  of 
these  reports,  an  order  was  signed  by  the  Treasury 
Officer  for  the  transfer  of  the  money  to  the  Civil 
Court  concerned,  and  to  effect  such  tra]asf  er  a  cheque 
was  prepared  by  the  sale-mohnrrir,  which,  as  origin- 
ally drawn  up,  related  to  the  sum  of  B600  alrMdy 
mentioned.  The  signaturo  of  the  cheque  by  the 
Treasury  Officer  was  delayed  for  some  time,  and 
meanwhile  the  cheque  was  altered  by  the  prisoner  in 
such  a  manner  as  to  make  it  rolate  to  another  deposit 
of  B500  which  had  been  made  subsequently  to  the 
above,  and  tothe  credit  of  another  person.  The  re- 
sult of  this  was  the  transfer  of  the  second  payee^s 
B500  to  the  CrvH  Court,  as  if  it  had  been  the  first 
B600,  and  to  the  credit  of  the  first  payee's  represent- 

11 


FOBaBBY.— Intdntioxi  in  fkbrieatiiig  do- 

cnmentB — eonHmmed. 
ative.  The  prisoner  was  convicted  under  section  466 
of  the  Penal  Cbde  in  reR>ect  of  the  cheque,  and  under 
section  218  in  respect  of  the  two  reports  above  refer* 
red  to.  Held,  with  respect  to>tbe  charge  under  sec- 
tion 466,  that  the  prisoner's  immediate  and  more  pro- 
bable intention — ^which  alone,,  and  not  his'  ronnyter 
and  less  probable  intention,  should  be  attributed  to 
him — ^was  not  to  cause  wronffful  loss  to  the  second 
payee  by  delaying  payment  of  the  B60Q  due  to  her, 
though  the  act  might  have  caused  her  loss,  but  to 
conceal  the  previous  fraudulent  withdrawal  of  the 
first  payee's  B600;  that  under  these  droumstances 
he  could  not  be  said  to  have  acted  "  dishox^estiy  "  or 
"fraudulentiy"  within  the  meaning  of  8ectioa24er 
section  26  of  the  Pdnal  Code;  and  wat  thereforo  hia 
guilt  under  section  466  had  not  been  made  out,  and 
the  ooDviction  undBr  that  section  must  be  set  aside. 

QUBBlf-glfPEBBB  «.  GlBDHABI  LAL 

[L  I..  B^  8  AIL,  658 


8a 


Pemal  Code,  ee^ 


24,'  as,  ^Lr^FrmtdmUmiUf  fteimg'  ae  gemrine  a 
forged  doomneiU.--**  DMameiU9J'—'*FrttudnleiUl^." 
— ^The  creditora  of  a  pofice  constable  allied  to  the 
IMstrict  Superintendent  of  Police  that  &2  might  be 
deducted  monthly  from  the  debtor's  pay  until  the 
debt  was  satisfied.  Upon  an  order  being  passed 
directing  that  the  deduction  asked  for  should  be  m^de, 
tiie  debtor  produced  a  rooeipt  purporting  to  be  a 
zec^pt  for  B18,  the  whole  amount  due.  It  subse- 
quentiy  i^peared  that  the  receipt  was  one  for  B8, 
which  the  debtor  had  altered  by  adding  the  figuro 
"  1,"  so  as  to  make  it  appear  that  the  roceipt  was  for 
B18.  Seld  that  the  real  intent  in  tiie  prisoner'a 
mind  being  to  induce  his  superior  officer  to  refnun 
from  the  illegal  act  of  stopping  a  portion  of  his  sala- 
ry, the  Court  in  a  criminal  case  ought  not  to  specu- 
late as  to  some  other  intent  over  and  above  this  that 
might  have  presented  itself  to  him»  that  it  did  not 
necessarily  follow  that  he  contemplated  setting  up 
the  altered  receipt  to  defeat  his  creditor's  claim,  and 
that  thereforo  he  ought  not  to  have  been  convicted  of 
an  offence  under  section  4ffl  of  the  Penal  Code. 
QuiBS-BiCBKBBSv.  HusAiN.  1. 1«.  B,»  7  A11.^4Qa 

Btnal  Code,  e^. 


47X.—Aet  XLVof  1860,  w.  U,  aS.'-Jl^aMd^lenny 
ueing  oigemdne  afdrgsd  doeument.--*'lHehome9tljf,'* 
— "  IhituMentlg,—JjL  a  trial  upon  a  chargjB,  under 
section  471  of  the  Pisnal  Code,  of  fraudulentiy  or  dis^ 
honestiy  using  as  genuine  documents  known  to  be 
forged,  it  was  found  that  four  fbrged  receipts  for  the 
payment  of  rent  used  by  the  prisoner  had  been  fabric- 
cated  in  lieu  of  genuine  receipts  which  had  beea^  lost. 
Meld  that,,  with  reference  to  the  definitionr  of  the 
terms  "didionestly*'  and  ''fraudidently"  in  sections 
24  and  26  of  the  Penal  Code,  the  prisoner,  upon,  the 
facts  as  found,  had  not  committed  tiie  offence  punish- 
able undiBr  section  471.  Qubbv-Exfabss  v.  Shbo 
Datai^    ....    I.  Za.  B.,  7  AIL,  409 

40. PoBseBsioii  of  oonnterfUt 

seala,  6EO,^InieKHom  to  eommU  forgerg^-^Pemal 
Code,  #«.  472,  47^. — Counterfeit  seals  and  forged 
documents  were  found  in  the  prisoner's  possession^ 
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JPOBOSBY.  — FoMmMloii    of    ooontarMt 

seala,  ^co^—oontinued. 

a&d  as  he  oonld  gire  no  satiifaotavy  inf armatioii «« to 
bow  he  became  poBaesaed  of  thein^  it  waa  inf  eired 
that  he  kept  them  with  the  intention  of  using  them 
fraudnlentlj.    Quuiir «,  Kuxo  Soomon  Dxb 

[2W.B^0r.,5 

4L .  Penal   Code,  #. 

473,—Jnient  to  commit  /or^wy.— Where  sevenl 
seals  of  different  descriptions  were  found  in  the 
possession  of  tiie  accused  with  intent  to  commit 
forgery,  it  was  held  that,  under  section  478  of  the 
Penal  Code«  there  was  a  complete  and  separate  offence 
committed  in  respect  of  every  seal  f ound«  and  that 
the  prisoners  ootdd  be  legally  convicted  of  a  separate 
offence  in  regard  to  each  seal,  unless  it  appeared 
that  several  such  seris  in  their  possession  were  for 
the  purpose  of  committing  one  particular  forgery. 
Quimr  V.  QoLUOK  Chundes  .    iSW.B^Cr^ld 


4& 


Attempt  to  oommit  forgery. 


-Abetment  of  forgery, — To  prepare,  in  conjunction 
with  others,  a  copy  A  an  intended  false  document, 
and  to  buy  a  stamped  paper  for  the  purpose  of  writ!' 
ing  Bud^  false  document,  and  to  ask  for  inf ormation 
as  to  a  fact  to  be  inserted  in  such  false  documewt,  do 
not  constitute  forgery  nor  an  atteooipt  to  oommit  for- 
gery under  the  Penal  Code,  but  are  facts  which 
would  support  a  conviction  for  abetment  of  forgery 
as  being  acts  dcme  to  f  adlitate  the  commission  of  the 
offence.    Ria.  v.  Padala  Vbiteatabami 

[I.  I«.  lU  3  ]ffa<L,  4 

43. Penal  Code  {Aet 

XLV  (flSeO),  ee,  466  and  611,-- A  person  cannot  be 
convicted  of  an  attempt  to  commit  an  offence  under 
section  611  of  the  Penal  Code,  unless  the  offence 
would  have  been  committed  if  the  attempt  charged 
had  succeeded.  ~  A  prisoner,  who  was  chai^g;ed  with 
attempting  to  commit  forgery  of  a  valuable  security, 
was  found  guilj^  by  the  jury  of  attempting  to  com- 
mit forgery.  The  jury  expliuned  their  miding  by 
saying  that  the  prisoner  had  ordered  certain  receipt 
forms  to  be  printed  similar  to  those  used  by  the  Ben- 
gal Coal  Company,  and  that  one  of  these  forms  had 
actually  been  printed  and  the  proof  corrected  by  him ; 
that  the  prisoner  had  had  an  intention  of  making  muh. 
addition  to  the  printed  form  as  would  make  it  a  false 
document,  and  that  he  did  this  dishoneetiy  and  with 
intent  to  commit  fraud.  The  Sessions  Judge  sen- 
tenced the  prisoner  to  rigorous  imprisonment  for  one 
year  under  sections  465  and  411  of  the  Penal  Code  for 
attempting  to  oommit  forgery.  Meld  that  the  convic- 
tion was  wrong,  and  must  be  set  aside.  In  thb  mat- 
tes OF  THE  PETITION  OE  BlABAT  Axi,  oUoe  BABU 

MiYA,  aUae  Bodiuzzttma.  Emfsbbb  v.  Biasat  Au, 
ah'ae  Babu  Miya,  aUae  Bodiuzeuica 

CLL.Bo7Cale.,d68:  8ai..B^57fi 

FOBH  OF  SUIT,  CHANGE  OF— 

See  Cases   undes  Vasiancb    bbtwbbn 

PLBADINa   AND  PBOOT. 

"FOBTHWTPH.*'  MBAinNG  OF-^ 

See  Bulbs  ojf  Supbbhe  Coubt,  Bokbat. 

[8  Bom..  O.  C 136 
See  Sequutbation  .  8  Bom.,  O.  C,  136 


FOUJDABI    GOUBT*     JUBIBDICVIOir 
dF- 

See     PO88B80IOV,    ObDIB    of    CB3XSSJkJt 
COUBT  AS  TOr-KATVBX  AVD  EeEBOT  OE 

Decision. 
[3  W.  A^  P.C^  46:  7  M>x>r^s  I.  A^  283 

FBAITD.  Col. 

1.  What    ooKSTznrTBS    Fbaxtp,    and 

Pbooe  oe  Fbavp         .        .        •    2017 

2.  Allboino  or  fuiadino  onb'e  owv 

¥jULVj> 

8.  SiVEOX  OE  FbA!79  •  «  •  . 

See  Bbnoal  Bent  Aot,  1869,  s.  80. 

C23W.B.,308 

See  SflTOFFEi^— Estoppel  bt  Debds  and 

OTBEB  DOOFMENTS. 

[I.IibB,7Bom^78 

See  Cases  inn>BB  JVBiSDionoN  of  Citel 
CovBT— Bbvbnub  ComtTS— Obdebs  of 
Reybntte  Coubts. 
See  Cases  vndeb  LiinTATxaN  Act,  1877« 

s.  18  (1871,  s.  19). 
See  Casbs  inn>BB  Lehxtatxov  Aot,  1877, 

ABT.  96  (1871,  ABT.  95;  1869, «,  10). 
See  Principal  and  Aoent— Liability  of 
Pbinoipal  in  certain  Cases. 
[Bonrke,  A.  0. 0.»  1 :  2  Hyde,  289 :  Cor^  ^ 

3  w.  B«9  262 

I.I..B^7  0alo.,ia9 

16  W.  B..  80 

1  Hay,  461 

See  Reoistbation  Act,  1877,  s.  ^0  (1866, 
s.5q). 

[4B.I..B^A.C.,8:12W.B.,466 
I.Ii.B.»6Oal0^386 

See  Relinquishment  ob  Okisbion  to 

SITS  FOB  POBTION  OF  CLAIH. 

[I.]U.B.,1A1L,643 

See  Sale  fobAbbeabs  of  Rent — Settino 
ASIDE  Sale — Other  orounds. 

[lB.]U.a,A.C.,84 

16W.B^80 

7B.IfcB^  AII..1 

2W,B.,Act2;68 

2W.B.,333 

14W.B.,169 

10  Moore'B  I.  A^  640 

17  W.  B.,  123 

24W.  B,260 

7W.B^40e 

See  Sale  for  Arrears  of  Rbtenite— Set- 
ting ASIDE  Sale— Otheb  oboxtnds. 

ri.  Ii.  B.,  6  Bom.,  73 

18  O.  Ii.  B.,  1 

I.Ii.B.,10Calo.,63 

23W.B.,82 

See  Cases  undbb  Salb  in  Execution  of 

DbOBEE— INYALID  SALBS— FbAUD. 

See  Specific  Relief  Act,  s.  9. 

[LIvB^6Bom^446 
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FBAX7D~cofi/tMM<i. 

She  TiBXAirci  MTWiw  'PtMk3>txa  and 
Proof— SPECIAL  OiiBBS .  S2  W.  B,  SSI 

See  Cabbs   ttiidbe  Ysin>(»   ahd   Pir&- 

CKAfiBE— FbAUD. 
iS00  VurDOB  ABZ)  PnXCHASBB^NOTICB. 

[LI>.B^lBoiiL»287 

50#  VbBDOB    AVB    PTTXCHAflBB— IVTALIO 

8ALBS  I.  Ii«  B.,  5  Bom.,  460 

[7W.B.,a68 

2  Agra,  901 

LL.  B^  4  Bonu,  70, 77 

6  ICoore'B  L  A^  27 

See  WiTHDBAWAL  OT  SUIT. 

[LIi.B^10  0alc^a67 

.  Prevention    of  exeoatlon    of 

.  decree  by— 

See  CiTiL  Pboobdubb  Codb,  1882,  8.  280. 
[I.  UB^  8  Bom.,  818 


Suit  tot  goods  obtained  by— 


See  OoimucT  Act,  8. 178. 

[I.L.B«8Calo«264 

See  JUBI8DI0TIOV— Caubbs  of  Jvbibdio* 

TIOR— CA1T8B  OF  AOTIOB — FbAUD. 

[LIi.R,8Calo.,284 

.      .  ■  Suit  to  reoover  money  obtained 
by^ 
See  LixreATiov  Act,  1877,  abt.  62  (1871, 
AiiT.60)         .    I.Ii.B^2Calo.,8e8 

...— 'i-  Suit  to  Bet  aside  Bale  on  ao- 
oonnt  of— 
See  Cabbb  uvdib  jTnu8DiCTiov  of  Ctvxl 
GouBT— Bbybkub  Coitbis— Obiibbb  of 
Bbtbhttb  Cown, 

1.  WHAT  CONSTITUTES  FRAUD,  AND 
PROOF  OF  FRAUD. 

1.  ■  Impatationa  of  fraud.— l>i#- 

poeal  of  allegatione  of  yVaikl.- Imputations  of 
f  nuid  ihoald  be  diBposed  of  at  the  hearing,  and  should 
not  be  left  open  to  be  disposed  of  by  the  master  on 
the  taking  of  acooants.  Lat.lbhai  Valt.abhat  «. 
Katas^z  Nakabhai    .        .    8  Bom.,  O.  C,  209 


a, Froof  of  fraud.— iVs»«mpMcm. 

piand  and  dishonesty  are  not  to  be  presumed  on 

conjecture,  however  probable.   Imdad  Am  ».  Kootht 

'^^^[8  W.  B.,  P.  O.,  24:  8  Moore's  I.  A,,  1 

It   is   often   the 


case  that  fraud  cannot  be  established  by  nositive 
proofs,  and  on  the  other  hand  it  is  not  to  be  pre- 
sumed fiom  drcnmstanoes  of  mere  suspicion.  It  is 
generally  shown  by  such  circumstantial  evidence  as 
overcomes  the  natural  presumption  of  honesty  and 
fair  dealing,  and  satisfies  a  reasonable  mind  that 
such  presumption  has  been  displaced.     Mathuba 

Pawday  v.  Ram  Ruoha  Tbwabi  

[8  B.L.  B^  A.  O.,108:  U  W.  B^482 

II 


FBAUD— cofli<tii««i. 

1.  WHAT  CONSTITUTES  FRAUD,  AND 
PROOF  OF  FRAUD<^co»eimie<l. 

Proof  of  fraud— eoB^iHMi. 

4.  — ^— ^— —  SfUt  to  eet  aeide 
honde, — ^Mere  speculation  and  probability  will  not 
in  law  support  a  finding  of  fraud.  Where  a  party 
puts  fonwd  a  charge  of  oeUnsion  witii  a  view  to 
defrand,  it  is  incumbent  on  him  to  support  it  by 
evidence  to  a  certain  reasonable  extent:  e,jf^  where 
.  a  party  admits  that  an  instrument  which  on  the  face 
of  it  appears  to  deal  with  the  property  is  written  or 
signed  by  the  owner  of  the  property,  he  can  only  get 
rid  of  its  effect  by  showing  facts  wUch  would  estab- 
lish fraud  in  its  inception,  or  show  that  it  was  not 
intended  to  be  operative  according  to  its  purport. 
Raj  Nabadt  «.  Rowshub  Mull  .  22  W.  B.,  124 
EuBBBBOODBBB  «.  Joaut  Shaha  .  26  W.  B.,  188 


8.'  '  Alleffaiion  of 

f^amd  and  6oU«fioii.— Where  a  party  alleges  the 
fraud  or  collusion  of  the  opposite  party  as  a  ground 
of  relief,  general  allegations  of  it  will  not  be  suffi* 
dent,  but  the  instances  upon  which  such  allegations 
are  founded  must  be  stated ;  as  it  is  unreasonable  to 
require  the  opposite  party  to  meet  a  general  charge 
of  that  nature  without  giving  him  a  hint  of  the  facte 
from  which  it  is  to  be  inferred.  JooMirA  PBB8HAD 
SooKOOL  0.  JOTBAX  Laxx  Mahto  .  2  C.  Ii.  B.,  28 


8. 


Oral  evidence, — 


Oval  evidence  of  witnessses  deposing  in  general  terms 
is  not  suflldent  to  estoblish  fraud  on  the  part  of  a 
former  putaeedar  in  converting  mal  lands  of  the 
putnee  in  oKoess  of  100  beeghas  into  rent-free  kmds,  so 
as  to  entitie  the  present  putneedar  to  resume  them 
m  invalid  lakheraj.  fiHiBBOOVDiniBB  Dbbia  t». 
Mahgicbd  All  •        .  W.  B.,  1884*  187 

Alii  Igr  minar  to 


teeoeer  ehare  of  oonnderaUon  paid  for  leate, — Suit 
for  the  recovery  of  a  minor's  share  of  the  considera- 
tion paid  for  a  maurasi  lease  granted  by  the  minor's 
oo-proprietors  on  their  own  behalf  and  as  his  guardi- 
ans, in  order  to  raise  monev  required  for  the  expenses 
of  the  joint  estete,  which  lease  was  cancelled  (on  the 
suit  of  the  minor  when  he  came  of  age)  so  fkr  as  his 
share  was  concerned.  Seld  that  tiie  plaintiff  was 
not  entitled  to  recover  without  proof  of  fraud,  and 
that  the  evidence  tendered  by  the  plaintiff  (namely, 
the  record  of  the  case  instituted  by  the  minor  for  the 
cancelment  of  the  lease)  was  not  admissible  to  prove 
the  allegation  of  fraud.    Dooboa  Chubbt  Bbutta- 

CKABJBB  V.  ShOSBUU  BHOOBirV  lilTTBB 

[6W.B.,8.0.C.Bef;28 

>  fraudulent  tranBaotion.— Da- 


eree  obtained  after  compromise  of  appeal. — ^A  decx^ 
of  an  Appellate  Court  obteined  after  a  compromise 
and  an  agreement  not  to  prosecute  the  appeal,  was 
held  to  be  an  adjudication  obtained  not  only  with  great 
impropriety,  but  in  effect  by  fraud.     Rajmohttb 

QO88AIN  9.  GOITBICOHUV  QOSSAIN 

[4  W.  B,  P.  C  47 :  8  Moor e'B  I.  A«,  91 


9.  --—————    Kon-payment  of 
c(«ft<.— The  mere  non-payment  of  a  debt  does  not 

3t« 
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I.  WHAT  CONSTITUTES  FRAUD,  AND 
PROOF  OF  FRAUD— con^tflMAi. 

Frattdnlent  traasacttoii— ^cm^'iiiMd. 

neoeoarily  prove  ooUiigion  between  the  debtor  and 
hii  vendor  to  defraud  the  creditor.  Fnnd  moat  not 
be  presumed  without  good  and  probable  groonda. 

KlBHBVDKUir  SUBMAH  V.  RAXDHUV  CHATTBUn 

[6W.B«S86 

10.  — -^— — ^—  Takinff  heuomee 
l0€U9, — ^The  mere  taking  a  benamee  lease,  nnaooom- 
panied  by  any  other  circnmatance  of  Buspicion,  does 
not  per  te  constitute  fraud.  Muvhoolaix  «.  Rbbt 
Bhoobuv  SiNaH  •        •        •    '    •  6  W.  B.,  888 


IL- 


•  Pmeka»9t  o5toi»- 


inff  <uieni  of  henefleial  a»  veil  as  oiiem$tile 
cwner  to  make  lie  UtU  good, — ^There  is  no  fraud  in 
a  purchaser  securing  the  assent  both  of  the  osten- 
sible and  beneficial  owners  to  his  purchase,  so  as  to 
aoquiro  a  good  title.  Kaub  Mohuv  Paul  «.  Bho- 
XANATH  Ckakladab  •        •  7  W.  B.»  188 


12. 


——————  Sale  for  arreare 

of  rent, — Benamee  pwrchaee, — Act  VIII  of  1885, — 
Plaintiff  sued  for  possession  on  a  declaration  of  his 
itmamee  right  to  a  portion  of  a  talook,  for  which  his 
mother  obtained  an  itmamee  pottah.  Afterwards  the 
original  superior  tenure  having  been  sold  for  ar> 
rears  of  rent  under  Act  VIII  ol  1885,  the  fiOiher 
of  defendant  No.  1  purchased  thoee  righto  and  inter* 
este  in  the  name  of  the  defendant,  and  then  obtsined 
from  the  semindar  a  pottah  and  settlement  of  the 
talook  as  one  coming  under  the  provisions  of  Regcda* 
tion  VIII  of  1819.  He  then  fell  into  arrears,  the 
talook  was  sold  under  the  Regulation  last  cited,  and 
he  purohased  it  benamee.  Held  that  the  legal  hif  er^ 
imoe  from  these  facte  was  that  the  conduct  of  the 
father  of  the  defendant  No.  1  was  fraudulent. 
SooBUL  Chvhpba  Paul  e.  Anus  Au 

[11W.B«8S 


la- 


— — — — — ^—  OeeT'eahutHon  of 
eaU, — Proof  cfframd, — A  valuation  of  salt,  based  on 
the  loss  which  the  owner  may  possibly  incur  on  account 
of  the  bonds  in  respect  of  the  salt  passed  by  him  to  the 
Government,  though  greatiy  in  excess  of  the  real  value 
of  the  salt,  is  not  such  an  over-valuation  as  amounte 
to  proof  of  fraud.    Habidas  Pubshotam  v,  Gaxblb 

[18BoxBu»88 

14i  '  PreawmptUm  of 

framd. — Property  left  to  endowment  inetead  of  for 
tke  enpport  ^f  the  widowe  of  the  famUff,— The  da- 
fendante  having  pleaded  that  certain  Government 
paper,  in  which  pluntiff  claimed  a  share,  had 
been  appropriated,  by  a  memorandum  of  agree- 
ment, to  the  service  of  an  idol,  and  the  agreement 
was  substantiated  by  very  strong  evidence  and  shown 
to  have  been  acted  upon  by  aU  the  parties  for  years, 
the  Privy  Council  held  that  it  could  not  be  set  aside, 
as  a  colourable  transaction  having  no  validity,  merely 
upon  the  suggestion  that  the  amount  set  aside  was 
exorlntant,  and  that  thero  might  possibly  have  been 
an  intention  to  defraud  widows  and  others.  Raj>ha 
Mohuv  Muvduij  v,  Jabooxovbb  Dassbb 

C23W.B.»888 


FBAUI>~0Ofli<»<MM(i. 

1.  WHAT  CONSTITUTES  FRAUD,  AND 
PROOF  OF  FRAUD--«oiiliMM«l. 

Vtaudnlont  tranaaetioii-^ofilt'iNiwi. 


16. 


Mortgagor  and 


mortgagee.— 'Coneimetwe  ^amd.-^lien  silence 
the  part  of  a  prior  mortgagee  on  hearing  that  the 
mortgagor  is  mortgaging  the  jwoperty  a  second  time 
is  not  such  conduct  as  will  amount  to  constructive 
fraud,  and  deprive  him  of  his  right  to  priority  as 
against  the  second  mortgagee.  Neither  does  the  mere 
fact  that,  being  aware  of  the  second  mortgage,  he 
atteste  the  execution  of  the  mortgage-deed,  amount 
to  such  conduct,  whero  his  knowledge  of  the  contente 
of  the  deed  is  not  shown.  When  a  prior  mortgagee, 
however,  attested  the  execution  of  the  deed  mort^ig- 
ing  the  property  a  second  time,  and  bong  aware  of 
the  contents  of  the  deed,  kept  silence,  and  thus  led 
the  seoond  mortgagee  to  think  that  the  property  was 
not  encumbered,  and  to  advance  his  money  on  the 
security  of  it,  which  the  seoond  mortgagee  would  not 
have  done  had  he  been  awaro  of  the  exbtenoe  of  tiie 
prior  mortgage,  such  silence  was  held  to  be  conduct 
which  amounted  to  oonstructive  fraud  on  the  part  of 
the  prior  mortgagee  and  deprived  him  of  his  right  to 
priority.    Salamat  Axi  «.  Budh  Sivoh 

[LIi.B«lAlL,808 

S.  ALLEGING  OR   PLEADING   ONE'S   OWN 
FRAUD. 


la 


Fleading  tcaxudL^D^framded 


partiee, — A  party  cannot  allege  or  plead  his  own  fraud, 
nor  can  his  ropresentetives,  nor  a  privato  purohaser 
from  him,  do  so,  unless  they  are  themselves  the  de- 
frauded parties,  and  seek  rolief  from  the  fraud. 
LuoKBB  Nabaiv  Chuoxbbbutxt  «.  Tabahokbb 
D08BBB 8W.B.,88 

PUBIKBBT  SAHOO  «.  RASHA  KiSHBK  SahOO 

[8W.B.»2ai 

ROWSHUir  BbBBBB  «.  EUBBBX  BUKBH   , 

[4W.B.,12 
Bhowavbb  Fbbbhab  «.  Ohbbdub  .  6  W.  B.»  177 

17. JSetoppel,^Partg 

pleading  frond  of  aneeetor.^The  phuntiff,  claiming 
through  the  heir  of  J.,  is  not  at  liberty  to  plead  the 
fraud  nX  A,na  against  the  defendant  in  possession, 
although  he  claims  under  the  fraudulent  conveyance. 
To  allow  him  to  do  th|s  would  be  to  violate  a  well- 
known  principle  of  law  which  does  not  allow  a  party 
to  set  up  the  fraud  of  the  ancestor  through  whom  he 
claims.  Ghubbbbb  Hossbiv  Ghowdhbt  e.  Usbb- 
xooviriBaA  Khatoon       .  .1  Hay,  628 


la 


•  Sneeeaeion  to  pro- 


pertv.-^Beetifieaiion  of  deede  made  ft-andnUntlg  hg 
predeeeieor.-'A  party  succeeding  to  the  possession  of 
the  property  is  not  entitied  to  ask  the  assistance 
of  the  Court  either  to  rectify  deeds  of  transfer  fraud- 
ulently effected  by  his  predecessor,  or  to  ask  that 
these  documente  should  be  treated  as  void  in  law. 
GoPAL  NABAiir  aliae  JuoDBO  Nabaih  v,  Gun&a 
PebshadSaueb     f  •       18W.  B.9  270 
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FBAUB— ^(NrftMMd. 

&  ALLEGING  OB  PLEADINa  ONE'S  OWN 
FRAUD    couHmted. 

Pleading  fraud-  couHmtd. 

10*  ■-  Son  nritiff  1o  rv^ 

jfoin  properijf  aUmufM  J^rtmdmUtUljf  byfaSker.'^A 
■on  oHmot  obtoin  a  decree  wlien  raing  M  heir  to  le- 
gain  proper^»  alleging  his  father's  frMid  as  the  caose 
of  action.     BmrGOOBirTTY  Dosni «.  Eibhsh  Nath 

EOT sw.B^ao 

Salbbvath  Kvb  «•  Dotal  Eeibto  Dsb 

[]3W.B^87 


ao. 


'  FUadmgfroMd^ 


99lfar  aa  rsprMmitotf«i. — ^A  par^  claiming  through 
another  is  not  at  liberty  to  plead  that  other's  fraad 
as  against  a  defendant  in  possession  who  claims 
under  the  frandolent  conveyance.  Fubbbdoovusa 
«.  BVHOKUT  •  4W.B^87 


SL 


Smk  Ay  fa(&  io 


her  moohimtr  wiikami  eomiideraiiaum^9mt  bjf  traMS- 
/er0e$Jhm  Mooillsar.— On  the  26th  Jnly  1866  M. 
execoted  a  kobala  purporting  to  oonyqr  certain  pro> 
perties  to  M,  (hat  mooktear),  whose  representatiTe 
Z^  by  a  deed  dated  15th  September  1867,  conveyed 
a  portion  of  the  property  to  T,,  who  claimed  to  be 
the  prior  purchaser  for  vilnable  consideration  withoat 
notice.  By  deed  dated  15th  September  1867,  if.  con- 
yeyed  the  property  to  the  respondents,  who  were 
in  receipt  of  rents  at  the  time  when  X,  and  Y,  insti* 
toted  soits  to  recover  possession  of  the  properly  and 
to  set  aside  the  deed,  tne  ticcadar  and  if.  being  also 
made  defendants.  BM  that  the  conveyance  by  the 
native  lady  to  her  mooktear  withoat  oonsidnation 
coold  not  be  apheld,  for  to  uphold  it  would  be  a 
denisl  of  justice  and  contrary  to  sound  policy,  even  if 
the  grantor  as  plaintiit  sued  the  mooktear  as  defend- 
ant to  set  it  aside.  Still  less  could  it  be  upheld  in  a 
esse  like  this,  where  the  perties  pleading  the  fnmd 
were  defendants  and  in  possession.  Lalla  Hitbbb 
Lal  9.  EoosDBBP  SoreH         •       10  W.  B.,  144 


S2.  — ^— — ^— —  Arwofli  aXUgfing 
kii  own  Jkrand,^B9namee  AoUyy.^Where  properly 
is  held  benamee,  end  the  ostensible  owner  assents  to 
its  being  disposed  of  to  the  prqudice  of  the  real 
o?mer,  the  latter  cannot  be  allowed  to  object^  the 
frsnd  being  a  consequence  of  his  own  act    Bbojo- 

BATH  QHO0B  e.  KOILABE  ChUHDBB  BaBBBJBB 

[8W.B,608 


S8. 


properijf  for  J^anduUni  pnrpow,  Ploa  iff. —Whan  n 
mother  conveved  property  to  a  daughter,  and  the  pro- 
perty was  afterwards  attached  in  execution  of  a 
decree  against  the  daughter,—- 27sU  that  the  mother 
could  not  obtain  a  reconveyance  of  the  property, 
en  the  ground  that  the  conveyance  to  the  daughter 
was  for  the  purpose  of  defrauding  the  niothar's  credi- 
tors, and  that  the  onus  was  on  Uie  mdttier  to  prove 
that  the  decree  against  the  daughter  was  a  fraudulent 
contrivance  to  deprive  the  mother  of  possession  of 
the  property.  Kb0HUB  Chubdbb  Sbik  o,  Vtas- 
mobbbDowia  .  7W.B..118 


FUATTD^-ooniinnod. 

2.  ALLBGING  OB  PLBADINa  ONB'S  OWN 
FBAUD— eoMlMMMd. 

neading  fraud— «ofil»iNi«i. 

S4k  ■  t^^and  om  erodi' 

tor»* — Right  ofwidom  ioariioU$  ofproport$  eaclmdod 
from  hmthand*9  iohodmU  of  intolotmojf,  — Eight  of  qgl" 
oial  Mtiffnee. — A  widow,  as  administratrix  of  her  hus- 
band's estate,  sued  to  recover  certain  articles  of  move- 
able property  belonging  to  that  estate,  which  had 
been  wxongfullv  impropriated  by  her  son.  Defendant 
pleaded  that  if  the  articles  bdonged  to  his  father's 
estate  th^  had  been  ftaudulentiy  kept  out  of  the 
father's  schedule  when  tiie  latter  had  passed  through 
the  Insolvent  Courts  and  that  the  widow  could  not 
daim  the  property,  as  she  would  thereby  be  taking 
advantage  of  her  huiPband's  fraud.  Seld  that  as  the 
official  aarignee  refused  to  make  any  claim  to  the  pro- 
perty in  dispute,  no  third  party  was  competent  to 
set  up  a  claim.  The  creoiton  had  their  remedy 
against  the  official  assignee.  The  right  of  ownership 
was  stiU  vested  in  the  plalntiif ,  notwithstanding  the 
allegedfiand.    Mavlt «. JCablt  .  14 W. B., IM 


2S. 


Snohmnd    and 


wife. — Wramid  on  erMtifor^.^Wbere  a  wife  had  col- 
luded with  her  husband  to  buy  up  a  decree  under 
which  he  and  othen  were  judgment-debtors,  and  the 
husband  subsequently  sought  to  establish  his  daim 
to  the  purchase,  on  the  ground  that  it  had  really 
been  made  with  his  own  money,  and  the  wife  pleaded 
that  the  husband's  fraud  had  disquaUfled  him,— JSsM 
that,  as  the  wife  was  a  partner  in  the  fraud,  it  gave 
her  no  advantage,  and  that  the  husband's  dEaim 
should  be  recognised,  also  because  it  exposed  the 
fraud  and  altMed  the  only  means  of  doing  justice 
to  the  other  judgment-debtors.  Sutbboolla  Siboab 
•.BbouxBdub  •    26W.B.»fil9 


sa 


Aooidomoo    of 


frtmdnloni  doed.'^Dood  9f  fyt,-^Sm  indieatn.-- 
JSotoppoL-^A  deed  of  gift,  valid  and  operative  between 
the  parties  thereto,  cannot  be  avoided  because  in 
another  suit  between  different  parties  it  has  been 
held  to  be  fraudulent  as  against  creditors.  QiMsre, — 
Whether  a  donor  can  avoid  his  own  deed  on  the 
noondof  his  own  fraud.  BAKAimaRA  Nabain  o. 
ICahabubdub  Evnwa   .  12  B.  L.  B.»  p.  C.»  488 


-  JMhndani  plead- 
-A  defendant 


27. 

ing  joinifremd,'^VoiddbU  neU.—A  defendant  may 
plead  the  joint  fraud  of  himsdf  and  the  plaintiff  as 
a  bar  to  an  action  upon  a  contract  which  the  plain- 
tiff seeks  to  enforce  by  suit.  The  distinction  between 
acts  voidable  hy  statute  and  at  common  law  discussed. 
8B8KAITA  0.  Kabdaita  •    S  Mad.,  249 

SOOKHBA  MBDHBB  V.  GUBSHOOBAX  MUHDUi 

|12W.B.,2e4 


2a< 


•  Swii  teeking  prO' 


ieeKon  from  ftamd  admiiied  bf  partieo.—A  suit 
founded  on  an  admission  of  fraud  and  seeking  pro- 
tection from  the  consequences  of  that  fraud  cannot 
be  maintained.  Alookboovsbet  Goopto  o.  Hobo 
Lal  Bot 6  W.  B.,  287 
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FRAUD— -cofiitiNfMi. 
2.  ALLBaiN€^  OB  PLEABINa  0NB!8  OWN 

Pleading  ttAxiA-^oniinmed, 

aOL  ■■■  Avaidamee       of 

deedj^audulenilv  made, — A.  penon  who  has  deliher- 
ately  ezocated  a  deed  hy  which  hia  own  property  ii 
hound  ie  not  at  liberty  to  set  up  as  a  plea  for  evamng 
ohligation  that  he  did  so  for  the  parpose  of  defeaodiog 
other  people,  hut  is  bonnd  hy  sncli  deed.  KTiiAflX 
Cbvhbhb  MzTsrai «.  Dxuv  Movbb  Dabsul 


80. 


AvoidwMe  of  deed 


f^^udulewtl^  made, — Poeseeeion, — Bat  where  there 
was  up  transfer  of  possession  dnder  the  deed,  there 
is  a  loeue  penitentia  and  he  is  entitled  to  relief,  the 
property  being  prejudicially  affected  by  other  acts. 

LAXA  MAHOMRP  v.  FUBHUTOOVISaA 


at 


SetUng  uf  •M't 


otpM  fraud  to  i^nedlidate  deedj-^K  party  cannot  set 
up  his  own  fraud  to  invalidate  a  deed  executed  hy  him* 
Nauth  Sahoy  v.  JvaDUV  Sahot    .    2  Hay,  409 

.  Framd  9f  porewk 


ihroftgh  wham  foiHff  t^ai^, — ^Where  the  agveement 
which  fonped  the  basis  of  a  suit  was  fbund  to  have 
been  entered  into  by>the  ^ntiff  ajnd  the  defeiidant's 
ancestors  in  furtherance  of  a  fraud,  it  was  held  that  the 
defendant  was. at  liberty  to  show  what  the  real  cir* 
cumstanoes  were  under  which  the  agreement  was  en* 
tered  into,  even  though  it  disclosed  the  fraud  of  hif 
own  ancestor.  Golam  Koobswi  Gbowph^t  «. 
JoxooBVinassA  JLmsBoas  •    18  W.  B^  298 


See  Sbbbkath  Bot 
Dhbxa 


aa 


Bnn>oo  BABHnniB 
.    20W.B.,112 

Pleading     em^e 


&wnfraad,^Admieei<mi — Beioppek^An-tyiA  done  by 
a  psirty  with  a  view  to  defeating  a  daim  made  against 
hitt  does  not  estop  him  from  disputing  afterwards 
the  validity  of  that  act.  Nor  does  a  statement  made 
Vf  persons  in  a  suit  and  intended  as  a  fraud  on  a 
third  pajrty,  amount,  to  an  estoppel  as  between  them, 
or  prevent  either  of  them  showing  the  real  truth  of 
the  transaction.  See  Phool  Bibeie  v.  Chor  8ura» 
Does,  18  W^  JL  4S5;  BreemalX  JOojf  v.  JBindoo 
BasMnee  Dahee,  20  W.  i2.>  112;  Byknmi  Nath 
Sen  V.  Ooboollah  Siidar,  24  IF.  2L,  39i  Dehia 
Chowdhrain  v.  Bimola  Soondaree  Debia,  21  W.  JB., 

#22.     HVXIM  MuiiUOK  «.  BAXrAV  SlBDAB 

[8C.I..B^64 


84. 


n%gU  to  plead 


fr€tud,'-CoUutive  decree, — JExeeution^ — SwU  to  de- 
elare  property  Uahle  to  attaekment  %m  execution  of 
a  decree, — Plea  that  the  decree  woe  ooUueine, — 
OivU  Procedure  Code  .(Act  XJV  of  1882),  e,  283. 
— A,  obtained  a  money  decree  against  S,,  and,  in 
execution,  attached  property  in  i£e  possession  of  C, 
who  daiiiied  to  have  purdiased  it  for  value  from 
B,  previously  to  the  date  of  the  decree.  The  attach- 
ment was  removed  on  the  motion  of  C,  A  then 
brought  a  suit  against  C,  under  section  288  of  the 
Code  of  CivU  Procedure  (Act  XIV  of  1882),  to  hare 


2l  alleging  OB  PLBADINa  ONB'S  OWN 
VKAVJ>—coniimisd. 

Pleading  tcajnA-^-eontimued. 

it  declared  that  the  property  was  liable  to  attachment 
and  sale  under  the  de<»ee.  O,  contended  that  the 
decree  sought  to  be  executed  was  a  collusive  one. 
Sold  that  C,  could  not  be  allowed  to  impeach  the 
decree  between  A  and  JB.  GoLDiAZ  o.  Jaoashath 
GALTAsxAa  ..    I.  Ii.  B.9 10  BonL,  wo 


86. 


Fraudulent 


eution  of  document,  —  Shoving  real  nature  of 
trans€Uition, — Where  a  person  who  has  executed  a 
document  (e.g,,  a  kabuUat)  for  his  own  advantage 
under  false  pretences  is  sued  upon  it,  he  is  not  pre- 
cluded from  showing  the  real  nature  of  the  transac- 
tion.   Aqbbuv  Sibjdab  V,  Bkubq  Soondubkb 

[25W.iU40 


8a Evidence  Act  il 

of  1872)f  e,  44, — Fraud  and  coUueion,^J)pcree  oo- 
tained  oy  fraud  and  eollueion  between  mortgagor 
and  mortgagee.  Effect  of,  on  property  t«  haude  of 
purchaeer  euheequent  to  decree, — A.  mortgaeed 
certain  property  to  B,,  who  instituted  a  suit  on  his 
mortgage  and  obtained  a  decree  therein.  Subse- 
quently to  such  decree  A,  sold  the  property  to  a  third 
party,  C,  B,  having  attempted  to  execute  his  decree 
against  tiie  proper^  in  the  hands  of  C,  the  latter 
instituted  a  suit  against  A,  and  B,  for  the  purpose 
of  having  it  declared  tiiat  the  property  vras  not  li- 
able to  si&sfy  the  decree  because  the  mortgage  trans- 
action' was  a  fraudulent  one  and  the  decree  had 
been  obtained  by  fraud  and  collusion.  In  such  suit 
B,  contended  that  C.  having  purchased  subsequently 
to  the  decree  was  absolutely  bound  b^  it.  Meld 
tiiat,  having  regard  to  the  terms  of  section  44  of  the 
Evidence  Act,  it  was  perfoctly  open;to  C,  to  prove 
that  the  decree  had  be^  obtained  by  fraud  and  col- 
lusion. Bhowabul  Singh  v.  Bujendra  Protab  Sahog, 
6  B,  L,  B.,  321 1  13  W.  B,,  167,  distinguished. 

NiXMOVT  MOOKHOPASETA  V,  AnfTTVISSA  BiBBS 

[L  KB.,  12  Gala,  166 
8.  EFFECT  OF  FBAUD. 


Ziflfeot  of  ftKOAr-Fraiudulewt 


87. 

joiut  eonoeganee  where  one  party  reallg  hat  an 
interest  in  the  propertg,^A  declaration  of  title  can- 
not be  granted  to  the  purchaser  under  a  kobala  from 
two  parties  where  the  conveyance  has  been  found  to 
he  fraudulent  and  collusive,  even  though  one  of  the 
parties  reidly  had  an  interest  in  the  property,  and 
transferred  it  in  the  same  conveyance.  The  con- 
veyance cannot  be  upheld  in  part,  the  effect  of  fraud 
being  to  make  it  wholly  void.  AsiAMOOKisdA  Bibbb 
•.Sagb IIW.B.,885 

Mortgage  bond. 


—-Subaequent  tubetitution  of  property  a»  eeeuritg. 
— Purchaeer,  Bight  of — L.  executed  a  bond  in  favour 
of  8,,  in  which  he  mortgaged,  amongst  other  properiy, 
a  vilh^  called  Chand  Khera,  as  security  for  the  pay- 
ment of  certain  money.  Subsequently  he  sold  the 
same  viUage  to  A,  conceal  the  fact  of  the  morti 
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FRAUD— cofiltiNM<i. 

8.  EFFECT  OF  FRAUD- -goti<»wwi. 

IBlfeet  of  ttaXiA—eoiUuwed. 

gage  to  iSl  On  this  fftcfc  ooming  to  A.*0  knowledge  he 
threatened  L,  with  a  criminal  proaecution,  where- 
apon  L,  ptopoaed  that  a  share  in  a  Tillage  called 
ludaa»  which  he  alleged  waa  hia  property,  anoold  he 
anhatitated  for  Chand  Khera  aa  aecnrity,  and  thia 
proposal  waa  accepted  hy  S.  It  aahaeqnentily  appear- 
ed that  the  ahare  in  Kelaa  did  not  hebnff  to  L.,  and 
S.  thereupon  aned  L,  and  A.  on  the  hond,  claiming  to 
enforce  a  lien  on  Chand  Khera.  X  aet  np  aa  a  de* 
fence  to  the  aoit  that  8,  had  agreed  to  aahatituto 
Kelaa  for  Chand  Khera  in  the  hond,  and  produced 
S,'s  letter  aa  evidence  of  the  agreement.  Held  that 
L.'e  fraud  vitiated  8,'s  agreement  to  auhatitnte  the 
aecurity  of  Kelaa  for  the  aecnrity  of  Chand  Khera  in 
the  bond,  and  8.  waa  entitled,  notwithatanding  A. 
might  have  purchaaed  the  latter  property  in  good 
faith,  to  the  enforcement  of  the  lien  created  thereon 
hy  ms  bond.  Savdak  Ah  Khan  v.  Laohicav  Das 
[LI>.B,SAU^6M 


89. 

tiom. 


Mitrefreienta- 


KahuUai,— CofUraet  qf  IVaaacy.— Three 
plote  of  land  were  let  to  A,  under  one  habuliat.  A. 
relinqniahed  two  plota,  but  admitted  being  in  poa- 
aeaaion  of  one,  alleging  that  the  Icabuliat  had  been 
obtained  by  fraud  and  miarepreaentation.  Seld 
that  aa  the  leaae  waa  an  entire  contract,  one  portion 
only  could  not  be  repudiated  on  the  ground  of  fraud; 
but  that,  if  the  tenancy  waa  to  be  avoided  on  the 
ground  of  fraud,  it  muat  be  avoided  in  toio,    AVAB- 

VLLAH  SEAXICH  V.  KOTLABH  CHtrKSBB  B08B 

[I.  Ii.  B^  8  Calo.  113 

S.  C.  KOYLABH    CHlfNDBB    BoBB  V.    AKABULLAH 


4a 


.  Decree  obtained 

hjf/^aud. — JndgmemU  in  rem* — Judgments  inter  par^ 
tee, — Evidence  Act,  1672,  s.  44. — Where  a  decree  in 
a  auit  haa  been  obtained  l^  meana  of  the  fraud  of  one 
part^  againat  the  other,  it  la  binding  on  partiea  and 
priviea  and  on  peraona  ropreaented  %  the  partiea  ao 
long  aa  it  rematna  in  force,  but  it  may  be  impeached 
for  fraud  and  may  be  aet  aaide  if  the  fraud  ia  proved. 
In  the  caae  of  juo^enta  in  rem,  the  same  rule  holda 
good  vrith  regurd  to  peraona  who  are  atrangera  to  the 
auit.  Where  a  deme  haa  been  obtaineid  by  the 
fraud  and  oolluaion  of  both  the  partiea  to  the  auit,  it 
ia  binding  upon  the  partiea.  It  is  aJao  binding  upon 
iSbB  priviei  of  the  partiea,  except,  probably,  where 
the  ooliuaive  fraud  haa  been  on  a  proviaion  of  the  law 
enacted  for  the  benefit  of  auch  priviea.  But  peraona 
repreaented  by,  but  not  claiming  through,  the  partiea 
to  the  auit  mav,  in  any  subsequent  proceeding,  whe- 
tiher'aa  plaintiff  or  defendant,  treat  the  previoua 
judgment  ao  obtained  by  fraud  and  coUuaion  aa  a 
mere  nullity,  provided  the  fraud  and  oolluaion  be 
clearly  eatebUahed.  The  same  rule  applies  with  re- 
gard to  atrangera  where  the  previoua  judgment  ia 
a  judgment  in  rem,  Qtutre, — ^Aa  to  the  proper  con- 
atroction  of  aection  44  of  the  Evidence  Act  (I  of 
1872).  Ahmbdbhot  Hubibhot  v,  Vullbbbhot 
Cabsumbhot  I.  Ii.  B.»  6  Bom.,  708 


FBAUD— cofli(»MM2. 

8.  EFFECT  OF  YRkXSD^-eantinned, 
BfiSdOt  of  ftaxkidL-^ontiimed, 
4L 


■  Sale  in  eweemtion 
ofdecree,-^Caneellaiionofeale.^Poioer  qf  Court  to 
refkee  to  confirm  aala.— The  purchaaer  at  a  aale  by 
public  auction  did,  by^the  exerdae  of  fraud,  and 
collusion  with  the  agSt  of  the  execution-creditor 
(though  without  the  creditor'a  peraonal  knowledge), 
aucceed  in  becoming  the  purchaaer  at  a  depreciated 
value.  There  waa  no  material  irregularity  in  publiah- 
ing  or  conducting  the  aale.  Seld  that  the  Court 
which  ordered  the  aale  had  juriadiction  to  refuae  to 
confinn  the  aale  on  the  ground  of  the  fraud  practiaed 
by  the  agent  <rf  the  execution-creditor  and  the  pur- 
chaaer. Meld  by  Kbbkak,  J,,  that  the  party  de- 
frauded ought  not  to  be  referred  to  bring  a  regular 
auit.  The  queation  ought  to  be  dedded  at  once  on 
motion  in  the  original  cauae.  Held  by  Mitttubaki 
Ayyab,  J.,  that  fnud  waa  a  valid  ground  of  relief  on 
petition  when  it  related  to  the  mode  in  which  the 
auction  waa  held,  and  the  purchaaer  waa  a  party  toit, 
but  it  waa  doubtful  whether  fraud  waa  a  ground  of 
relief  on  petition  when  it  waa  a  remote  cauae  of  the 
aale.    SuBBAJi  Bau  v.  Sbivitaba  Bau 

[LL.B^SlCacU964 

42. Oonetmetionl841 

of  17th  June  18^,-^Pnrckaee  ofdawa*.— .ThepUdn- 
tiif  purchaaed  landa  which  had  been  ple^g^  to  the 
defendant  on  a  bond,  and,  aubaequentiy,  in  order  to 
prevent  their  bdng  taken  in  execution  of  a  decree 
obtained  by  the  £fendant  for  the  amount  of  the 
bond,  the  plaintilf  purehaaed  the  decree  from  the 
defendant,  who,  notwithatanding,  took  out  execution 
againat  the  luida  and  aold  them  aa  though  the  decree 
had  never  been  aold.  In  a  auit  by  the  i^aintHf  to  re- 
cover posaeaaion  (rf  the  landa  and  for  reveraal  of  the 
execution-sale^ — Held  it  waa  no  defence  that  the  plain- 
tiif  had  not  notified  thia  purehaae  of  the  decree  to 
the  Court  in  compliance  with  Construction  1841  of 
17th  June  1842.  SiTABAic  Sahit  v.  Mohab  ICav- 
j>AB     .    B.I..B,8ap.Vol.,846:dW.B^90 

FBEIGH^F. 

8ee  Bill  ot  Lading. 

[Bourke,  O.  O^  171,  d09 

Bourke,  A.  O.  C,  100 

1  Ind.  Jur.,  N.  8.,  280 

I.IkB.,5Bom.»?13 

iSsa  Chabtbb-pabtz     ,  8B.IfcB.,840 

FBE8H  8XTrF. 

See  Cabbs  ubbbb  Bight  ov  Sirrr— Fbbse 
Suits. 

FUIjL  BBNOEL 

See  Bbbbbbvob  to  Full  Bbboh. 


Question  of  law  referred  to — 


iSiaa  Pbivt  Coubcil,  Pbactiob  of— Pbao- 

.  TIOB  A8  TO  ObJBCTIONS. 

^      ri.I>.£UlCalc298 
I..B.,8I.A.,7:a5W.B.,286 
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FULL  BENCH  BULING. 

See  Bbtiiw— Qroukd  op  Rbtikw. 

[LL.B^6AlL,ae2 
£^0  Bbyiiw— Rbtibws  avtbb  tihb. 

[B.  L.  B^  Sap.  VoL,  802 

7W.B.,406,408 

9  W.  B^  102 

#  10  W.  B^  416 

6  W.  B^  100 

I.L.B.,8Calo.,700 

1.  .....i.......^  Bflfoot  of  Full  Bench  ruling. 

'^BeiroepeeHoe  efioi, — ^A  Full  Bench  rnliiig,  as  it 
nuiket  no  new  law  bat  merely  expoundi  what  tiie  law 
is,  most  have  retroepectiYe  ae  well  as  proepective 
effect  JnesooPA  Chowdhbaiv  «.  Buitwabbb 
Tbwabu  ....    20W.B^861 

2.  ■  Decree  for  mata- 
iMMnee.— Daetffiofli  eouirarp  to  deeree.-^A  decree 
^jftrtUrittg  a  Hinda  female  entitled  to  maintenance 
^m  her  father-in-law  was  hdd  to  bind  the  latter, 
notwithstanding  a  later  Full  Bench  ruling  to  the 
effect  that  a  daughter-in-law  was  not  entitl^  to  such 
maintenance.  NuvDMoHimCHUTTOiujv.BoHiirBB 
Dbbia 22W.B^288 

8.  — — -^— — —  Qiieeiitm  ef  Umii' 
eakm, — Afplieation  in  exeeutUm  qf  deeree,'-^Deoi' 
fioa  ewUrarff  to  order  on  appUeaiumj—Th»  decree  in 
a  ioit  for  possession  of  immoTeable  property  situate 
in  the  districts  of  Shahabad  and  Oya  was  affirmed  on 
appeal  by  the  Judicial  Committee  of  the  Privy  Coun- 
cil on  the  28th  July  1871.  On  the  81st  December 
1877,  an  application  was  made  to  the  Shahabad  Court 
for  execution,  and  this  application  was  on  appeal  held 
by  the  High  Court  on  the  18th  September  1880  to 
be  barred  by  limitation.  In  the  meantime  an  i^ 
plication  for  execution  wait,  on  tbe  2Srd  August  1879, 
made  in  the  Oya  Court.  This  application  was  ad- 
mitted on  the  12th  June  1880,  and  no  appeal  was  pre- 
ferred. In  the  meantime  the  order  of  the  18th  Sep- 
tember 1880  became,  under  a  later  Full  Bench  decision, 
an  incorrect  view  of  the  law.  Held^  on  appeal  from 
an  order  made  in  proceedings  held  upon  the  applica- 
tion of  the  28rd  August  1879,  that  the  decree-holder 
was  entitled  to  proceed  with  the  execution  of  the  decree, 
and  that  the  judgment-debtor  was  not  entitled  to 
refer  to  the  order  of  the  High  Court,  dated  IStii 
September  1880,  to  show  thi^  it  was  inoperatiye. 
Bhooboona  Alumbabi  Kobb  0.  Jobbaj  SnreH 

[UC.L.B..277 
FUBLOUGH. 

See  KAGIBTBATB,  JUBISDIOTIOir  ov— 
Tbahbvbb  ov  Maoibtbatb  DUBIVG 
Tbial     .        .    LL.B^2CSala,117 


OAMBLIKa. 

Bee  Contract  Act,  s.  28— Illbgal  Cov- 

TBACT8 — QbVBBALLT. 

[L  L.  a,  7  ICad,  801 
— — —  Suit  to  recover  notes  lost  by— 
/SwTboybb     .  8B.L.B^581 


Q  A  MBTiIWCh— goa<tiMtsrf. 

1.     Pex«on  '*lbimd  gaming"  in 

common  gaming-hoiue.— 2te^  3CIU  qf  1866, 
e.  S7, — Held,  on  the  evidence,  that  there  was  sufficient 
to  'show  that  the  house  in  which  the  prisoners  were 
arrested  was  a  common  gaming-house.  A  person  is 
''found  gaming"  within  the  meaning  of  leetion  67 
of  Act  Xin  of  1856»  who,  having  been  seen  gaming 
hv  an  inspector  of  police,  is  shortly  afterwards,  in  a 
place  adjoining  the  room  in  which  he  was  seen  gam- 
ing, apprehended  by  police  constables  acting  under 
the  direction  of  such  inspector.  Bbo.  «.  Nana 
MoBOJi.    Iv BB Madhat Mobab  .SBom^Cr^l 


Common    gaming-] 


Sire  qfineimmemtt  of  gambling, — Common  gaming- 
houses are  houses  in  which  instruments  of  gambli]^ 
are  kept  or  used  for  the  profit  or  gain  of  the  owner 
tnr  occupier,  whether  by  way  of  charge  for  the  use  of 
the  instrunients  of  gaming,  or  of  the  house,  or  other- 
wise howsoever.    Qxtbbv  «.  Sujjad  Au 

[8  ir.  W.,  184 

8.  — —  Lottery  tidkets.-— 2t0<  III  of 
1867,  ee,  1  and  4, — Lottery  tickets  by  reference 
to  which  it  is  to  be  decided  whether  the  holder 
or  purchaser  wins  the  whole  or  any  part  of  any 
stakes,  are  instruments  of  gaming  within  sections  1 
and  4  of  Act  III  of  1867«  and  they  are  instruments  of 
gaming  of  a  nature  similar  to  cards.  Avovtxoub 
[12W.B.,Cr..84 

4. PabUo  gaming^honae.— Gam- 
bling is  not  ordinarily  punishable  as  an  offence ;  it  is 
only  so  punishable  when  carried  on  in  a  common 
gaming-house,  or  in  a  public  street  or  place.  Qvbbv 
«•  Skbobw BUB SnraH    .     •        •       ZTX.W^l 

QvBBH «.  SuiJAS  Au       •        •    81I',W.,184 

IJ, ^ AH  m  of  1867, 

ee,  4  and  18, — QamhUng  inpriwOe  konee, — ^The  gist 
of  the  offence,  under  section  4  of  Act  III  of 
1887,  consists  in  the  fact  that  the  house  in  which 
the  gambling  takes  phM)e  is  ^a  common  gaminff- 
honse."  The  gist  of  the  offence  under  section  ISiis 
*'the  gambling  in  a  public  street  or  place."  Gam- 
bling in  a  private  house  is  not  an  dronce  under  the 
Act.    QuBBF  «.  Ehtboo  •    S  it.  W^  280 

6L Bight  to  enter   or  aeardh 

honae.— ^0i  in  of  1867,  e,  5.— To  authorise  an  entry 
or  search  of  a  house,  under  section  6  of  Act  lU 
of  1867,  there  must  be  credible  information  before 
the  Magistrate  or  police  officer,  who  may  take  action 
under  such  section,  that  the  house  is  a  common 
gaming-house.  Uidess  a  house  is  entered  or  search- 
ed under  the  provisions  of  section  6,  the  finding 
of  cards,  dice,  &c.,  therdn  will  not  be  primd  faoie 
evidence  for  tiie  purposes  mentioned  in  Act  III  of 
1867.    QuBBK  «.  SuBBOOKH  2  N.  W.,  476 

7. Beng.  Aot  II  of  1887.— iVi^ 

Koatian  ae  to  noUfieaiion  of-^The  notification  which 
the  Government  is  empowered  to  issue  under  section  2 
of  the  Gaming  Act,  Bengal  Act  II  of  1867,  should 

rify  the  limits  of  any  town  to  which  it  is  intended 
Act  should  apply,  and  must  be  published  in  three 
consecutive  Gazettes.  YHiere  a  first  notification 
which  extended  the  Act  to  a  town  with  specification 
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OAHBUNO.— Beng.  Aot  II  of  1967— «o»- 

of  limito  to  which  H  wag  intended  to  he  sppfied,  was 
pabliflhed  only  onoe»  and  a  tabieqnent  notification 
pabliahed  three  times  extended  the  Act  to  the  town 
without  specifying  the  limits  to  which  the  Act  was  to 
apply,  it  was  neU  that  the  sobseqaent  notifications 
were  not  sufficient,  bat  that  did  not  prevent  the 
operation  of  the  Act  in  places  which  aro  shown  to  be 
nndonbtedly  within  the  town  according  to  its  cndi- 
nary  designation.  Iv  tki  mattib  ot  thb  fbtitioh 
Of  BAinn  Madkub  Koovsoo  .  21 W.  B«»  Or.,  S8 


8.  ■  1.5. —  Unamik&rUed  entry 

amd  arrut  in  ffamin^'kongB, — Evidence, — Preemmp- 
Hon, — ^Where  a  poUoe  oflloer,  nnanthorised  by  a 
Magistrate  or  District  Snperintendent  of  Police,  enters 
and  searches  an  alleged  gaming-honse,  and  arrests 
persons  fonnd  therein,  a  Magistrate  is  justified  in 
convicting  such  persons,  if  it  is  proved,  without  resort- 
ing to  the  presumption  created  bv  Bengal  Act  II  of 
1867>  section  6,  that  the  house  is  a  gaming-house. 
Kacib  Khait  «.  Pboladh  Dtttta 

CLUE.»  4  0810^660 

Mk  6  and  9,^Bifihi  to 


enter  and  eeareh  gaming^l^onee, — ^A  Depn^  Inspector 
of  Police  ii  not  authcKiised  to  enter  and  seai«h  an 
alleged  gaming-house,  unless  he  receives  authority  so 
to  &  from  a  Magistrate  or  a  District  Superintendent 
of  Police.  YHim  such  an  unauthorised  entry  and 
subsequent  arrest  of  persons  in  a  gaming-house  takes 
place,  there  being  no  other  evidence  of  an  offence 
under  section  6  of  Act  II  of  1867,  a  Magistrate  has 
no  evidence  before  him  on  which  he  can  convict  The 
evidence  required  cannot  be  presumed  under  section  6 
of  the  Act,  because  that  presumption  only  arises  when 
the  proceedings  are  authorised  by  section  6.  Sbbb- 
S4K  Chaitdba  Lbbkav  v.  Bipivdass 

[I.KB^4Cala^710 

la  _—.  Bombay  Aot  III  of  isea— 
JMry  wnder  iUegal  eeareh'Warrani, — Conviction  of 
keeping  a  common  gaming-house  upheld  where  por- 
tion  of  the  evidence  against  the  accused  consisted  of 
instruments  of  gaming  found  in  such  a  house,  which 
had  been  entered  in  pursuance  of  a  search-warrant 
illegally  issued;  there  being  sufficient  aUmnde  to 
justify  the  conviction.    Bso.  «.  Kabatak  Suhditb 

[6  Bom.9  Or«  1 


U. 


— ^—  a.  XL — Coin,^~Iniirnmeni 
of  gaming, — ^A  coin  is  not  an  instrument  of  gaming 
within  the  meaning  of  section  11  of  Bombay  Act  III 
of  1866.  An  instrument  of  gaming  means  an  imple- 
ment derised  or  intended  for  that  purpose.  Ex- 
FBB88  9.  yrriujt  Bhaiohakb 

[I.  L.  Rt  6  BonL,  19 
la,  ■  a.  14* — Common  gaming* 

hmee.—'Nnieanee, — Fenal  Code,  e,  j969.— A  common 
gaming-house  is  one  which  is  kept  or  used  for  profit 
or  gain,  and  may  constitute  a  public  nuinnce;  but 
it  cannot  be  held,  in  the  absence  of  evidence  of  any 
actual  annoyance  to  the  public,  that  every  person  who 
admits  gamblers  into  his  house,  and  aU  persons  who 
game  therein,  are  guilty  of  a  public  nuisance  within 
&e  meaning  of  section  268  of  the  Penal  Gods. 
Bie,  V.  Hau  Nagji  •    7  Bom.*  Or^  74 


OAMBLmO  AOT  (XXI  OF  1848). 

See  CA8X8  trvDiB  Covtbact— Waoibivo 
CovTBAora. 

SeelAZi  Mavdi  Chxttibs. 

[8  &  Ii.  lU  412, 41A,  note 

OA2BTTE,  QOVBBinaNT. 

See    SviDBNoi—CiTix    Casbs— MisoiL- 

LAVBOUS        DoCUICBirTS— GOTBBirKBirT 

Gabbtib  .    W.B.,1664,60 

See  Byidbhob— CanairAi  Cabbs— Ooy- 
BBVKBVT  Gazbttb    .   7  B.  !••  B^  68 

omnsBAii    oIaAuses    ooitboijda- 

TION  AOT  (I  OF  1868). 

— — — —  a.  L->" /ae^wie."— The  word  <«in. 
elude  "  in  dause  IS  and  other  clauses  of  seetiq^  1  of 
Act  I  of  1868  is  intended  to  be  enumerative,  not 
exhaustive.    ExFBBSa  v.  Baxavjitta 

[I.L.B^8Maa^5 


a.  S»  ci  & 


See  JvBiSDXOTiov  ov  btriL  CouBT— Soy* 
BBBiev  -Pbibcbs. 

[LI..B,9  0ala,636 

—  8.S,oLia 

See  Sbbtbbcb— iKFBifloincBirT. 

[18  W.  B^  Ot^  8 

—  a.a 

See  LiicxTATiov  Aot,  1877,  abt.  182. 

(X  Ii.  R,  8  Bohl,  888 

-a.  8»  OL  I.— Stamp  JeU,  ISSfi  and  1869, 


«.  8,  amd  eel.  8.—Sepeal  hg  Aet  XIV  of  1970,  Effect 
^.— By  force  of  section  3,  ckuse  1  of  Act  I  of  1868; 
the  mere  repealing  of  section  2  and  schedule  8  of  Aet 
XVIII  of  1869  bv  Act  XIV  of  1870  did  not  jpsr  ee 
revive  the  repealed  portions  of  Act  X  of  1862.  Ako- 
VTXous        ....       71Cad^Am8 


—  a.  8. 

Sm  CAVTonmrT  Maoibtbatb. 

[I.Ii.B.,81Cad,860 

Sm      SBHTBVOB— IMFBIIOHICBNT— IMVBI- 
80B1CBBT  IB  PBIAUST  OT  FiNB. 

[7  BoiiL»  Or^  76 


a.  6. 


Soe  AfPBA£— BiOHT  OB  Afpbal,  Evibot 

01  BBTBAI  OB— 


£KB.,1A]L,668 
8  0al&,66%7a7 


1. 1..: 

4  O.  Ii.  B.»  18 

I.  L.  B.,  6  Oalo,  859 : 4  O.  L.  B..  88 

I.I..B^8A1L»786 

See  EzBOiTTXOV  ov  Dbobbb— Etbbot  ov 
Bbpbal  ov  Act  fevdivg  Suit. 

[I.IvB.,8BoxiL,148 

ZJU  B.,  8  Bom.,  814, 817 

I.  Ii.  B^  4  Bonu,  168 

I.I..B,8Ma(L,96 
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GliSNSBAI*      GLAUBBB     COVSOUD^ 

TIOB*  ACT  a  OP  IBM).  ■.  B-^Mtinued. 

See  LnciTATioH  Act,  1877,  abt.  179  (1871, 

ABT.  167) — Pbbiod  tbom  which  Lxki- 

TATion  S1TN8     .  11  Bonu,  HI 

[L  L.  B^  9  Calo .  44d,  644 

I.Ii.B^liCala,66 

8ee  Offehob  oohmittbi)  bitobb  Pbitai 

GODB  OAMB  IITTO  OPBBATIOK. 

[LIi.B^S  Calo,  226 
LIi.B^lA11^589 

See  Tbaksvbb  ov  Pbopbbtt  Act,  1882. 
[LIi.B.,6AlL»262 
I.  lU.  B.,  U  Calo.,  682 
L  I..  B,  12  Calo.,  486, 505 

]•  —————  Proeeedinge,  —  Proeedmre. 
— Oiof'Z  Proeedmre  Code^  1877-829  e,  8. — Proceed^ 
itige  i%  exeeuium  of  decree  eommemoed  hrfore  Act 
X  of  1S77.— Section  6  of  Act  I  of  1868  covers 
proceedUigi  taken  in  ezecntion  of  decree  which  have 
oeen  commenced  before  Act  X  of  1877  came  into 
force.  Per  Gabth  C.  .T.— A  aait  is  a  "judicial  pro- 
ceeding," and  the  words  "any  proceedings"  in  sec- 
tion 6  of  Act  I  of  1868  include  all  poceedings  in 
any  suit  from  the  date  of  its  institution  to  its  final 
disposal,  and  therefore  include  proceedings  in  appeaL 
The  word  ''procedure"  in  section  8,  Act  X  of  1877, 
has  not  the  same  meaning  as  the  word  "  proceedings" 
in  the  above-mentioned  section.    BuirnT  SnraE  o. 

MBiDBBAVS  KoBB 

IX  Ii.  B^  8  Calo,  662 : 2  C.  I..  R,  881 

BtTBKUT  HOSSBDT  «.  MAJIDOOVI88A 

[8  Q  li.  B,  208 

Nadib  HossBDr «.  Bibsbx  Chand  Bbssasat 

2,  — _— _  Pending  proeeedinge, 
"-Sff^et  of  repeaL^-An  appeal  having  been  filed  on 
the  10th  Apnl  1879,  a  memorandum  of  objections 
under  section  661  of  the  Civil  Procedure  Code  was 
filed  by  the  respondent  on  the  18th  September  1879 
Before  the  actobl  hearing  which  tod^  place  in  July 
1880.  Held,  that  the  memorandum  under  section 
661  of  the  Code  as  amended  by  section  86  of  Act  XII 
of  1879  ought  to  have  been  filed  not  less  than  seven 
days  before  the  date  fixdd  for  hearing,  and  was  there- 
fore inadmissible.  On  an  application  for  review, — 
Reld  per  Kaolbak,  J^  distinguishing  the  case  of 
Baiamii  KulUamJi,  L  L.  B.,  2  Bom.,  148,  that  nothing 
having  been  done  and  no  proceeding  having  been  com- 
menced by  the  respondent  up  to  Slst  May  1879,  under 
the  Pkxioedure  Code  as  it  existed  prior  to  that  date, 
the  filing  of  the  memorandum  was  governed  by  the 
present  Code  as  amended,  and  it  was  therefore  inadmis- 
sible. Held  per  MinSB  J.,  that  the  appeal,  having 
been  filed  befoue  Act  XII  of  1879  was  pused,  was  a 
ptoceedi^  within  the  meaning  of  section  6  of  the 
General  Clauses  Act^  I  of  1868,  and  that  the  new  Act, 
therefore,  did  not  affect  the  appeal.  Bam  Gobivd 
Jugosbb  «.  Dbko  Buvdhu  Sbi  Chtoduv  Moha- 

PATTBB 8C.Ii.B.»281 


8,  ■     '     ■      ■      Criminal  Proeedmre  Code, 

1882,  e.  568,^Change  (fproeedure.'-JEffhei  on  pend- 
ing Irio^— <9«  was   tried  l»y  a  Sessions  Court  in 


CLAUSfiB  COHBOLIDA^ 
TlOir  ACT  a  OF  186%  a.  ^--eoniinmed. 
December  1882  on  oharges,  some  of  which  were  tri- 
able by  assessors,  others  by  jury.  Bef oie  the  trial 
was  concluded,  the  Code  of  Criminal  Prooeduie, 
1882,  came  into  force.  By  section  269  of  that  Act, 
all  such  charges  are  to  be  tried  by  jury.  By  section 
668  of  the  same  Act  the  provisions  of  that  A]ct  aio  to 
be  applied,  as  far  as  may  be,  to  all  cases  pending 
in  any  Criminal  Court  on  1st  January  1883.  Held 
that,  by  virtue  of  section  6  of  the  General  Clauses 
Act^  1868,  the  trial  must  be  conducted  under  the 
rules  of  procedure  in  force  at  the  commencement 
of  the  trial    SanriTABAOHASi «.  Qubbn 

|X  U  a,  6  ICad^  886 

4,  m  Deeean  AgrieuUuriet^  Be- 

lief Act  Amending  Aet,  XXU  ^  1882.^1>ecree, 
SweeuHon  of, — Attaehmeni. — Sale. — Proceeding. — 
Deooan  AgricnUnristy  Belief  Act,  1879. — Bff^t  of 
repeah^On  the  7th  of  September  1870,  the  applicant 
obtained  a  money-decree  against  agriculturist  defend- 
ants, and  having  made  five  applications  for  execution 
up  to  1879,  realised  a  part  of  the  judgment-debt  On 
the  2ad  of  September  1882-~that  is,  after  the  coming 
into  force  of  Act  XVU  of  1879— the  creditor  made  his 
last  application  for  recovering  the  balance  by  attach* 
ment  and  sale  of  the  lands  of  the  debtors.  On  the 
1st  of  February  1888— while  the  above  application 
nmM  pending-«-Act  XYII  of  1879  was  amended  hy 
Act  XXU  of  1882  so  as  to  prohibit  the  sale  of  the 
immoveable  prooerty  of  agrienlturists  in  execution  of 
a  decree,  even  though  su<Si  decree  was  passed  before 
the  date  of  the  Act.  Held,  notwithstanding  the  pro- 
vision of  section  6  of  the  General  CUmses  Act,  I  of 
1868,  and  the  attachment  of  the  lands  before  the  com- 
ing into  operation  of  Act  XXII  of  1882,  that  the 
order  for  sale  having  been  made  sabsequentiy«  was 
lUegal,  and  should  be  set  aside.  Shitiuic  Udasam 
«.  KoHPiBA    •  .  I.Ii.B^8BoiiL»840 


5. 


-^— ^—  ZinUiaiion  Act,  1871, 
Oferaiion  of. — Appeale  and  applieaiion9.--The  Li- 
mitation Ac^  1871,  came  into  operation  from  1st  July 
1871,  with  ren>ect  to  appeals  and  applications,  and 
was  not  oontroUed  by  the  General  Clauses  Consolida- 
tion Act,  1868,  section  6.  Gobikb  Lakshvak  v. 
Nabataiv  Mabbbhtab  •  •  .11  BosLt  111 
Balkbibhva  «.  Gaitbsh  .  11  Bom.*  116^  note 


6, JjimitoHon  Acta,  1871  and 

1877.'—JBjfect  ^  repeal.— JijAvt  section  6  of  Act  I 
of  1868,  the  repeal  of  Act  IX  of  1871  by  Act  XV  of 
1877  did  not  idf eet  any  proceedings  commenced  be- 
fore the  repealing  Act  came  into  force.  7a  re  Baianei 
KaUanji,  L  Z.  B.,  2  Bom.,  148,  followed.  Bbhabx 
LaZ£«.  Gobibi>hak  LaXiL 

{I.  U  B«9  Gala,  446: 12  aU  B^  481 

7. 


■  ■  '  '  '  '  B^gietraHon  Aeta.^Bffhet 
of  repeal  of  Joi.— By  section  6  of  the  General 
Clauses  Act,  a  suit  is  to  be  governed  by  the  Registra- 
tion Law  in  force  at  the  institution  of  the  suit,  and 
not  by  .-that  which  may  be  in  force  when  it  comes 
on  for  hearing.  Oohba  Sikoh  v.  Ablakbi  Koobb 
£I.li.B^4Cala,6d6:  dC.UB^48A 
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CUkUBSB     OOBSOXJBiA^ 
TlOir  ACT  (I  O]^  186^  a;  8— om^immcI. 

8l  — ^ ■'  Repeal    cf    JHeffutraHon 

Aeif  VUl  9f  1971,  ^  HI  of  1877,'-Proe99diimg9i^ 
B^d  tlMt»  under  the  piovinons  of  section  6  of  Act  I 
of  1868  (the  General  Clanaes  Aet)»  proceedings  most 
be  goferoed  by  the  Act  in  force  at  the  time  when  they 
were  institated.  Uahoxid  Hossbhtv.  HadziAb* 
MTtLAS  .        .  .  I.  Ifc  R,  8  Calo^  727 

a stamp  Act,  X  of  1862,  #. 

S.-^Offlnee  under  Stamp  Aei  1862.—Bj  section  6 
of.  Act  I  of  1868,  an  oif ence  committed  ohder  flection  8 
of  Act  X  of  1862,  whilst  that  enactment  was  in 
force,  is  still  an  offence  and  may  be  tried  under  that 
enactment.    Avovyxoub     .        .  7  MacU  Ap;,  9 


la 


"Bffeei   of   repeoiL — 


I^ioeeediasiB.^Se»ffal  Meni  Aet  (Vniitf  18^), 
a.  5.-^The  words  ''any  proeeedingB  oommenoed  be* 
ftxre  the  repcsriing  Act  shall  have  ooma  into  openb- 
tian''  in  section  6  of  the  General  CkMues  Act  (I  of 
2868)  indnde  aa  appeal  against  i^  decree  made  befioDe 
the  psaning  of  the  repealing^  Act^  as  snoh  appeal  most 
be  OQDsidBrBd  a  prooMding  in  the  original  suit.  In  a 
suit  between  haidloid  and  tenant  a  decree  was  passed 
by  the  lower  Appdtote  Goort  on  the  28th  of  July 
188&  Under  the  provisions  of  the  Act  then  in  foroe» 
namehr,  Bengal  Act  Vni  of  1869,  section  102,  aseoond 
appeal  to  the  High  Gonrt  was  prohibited.  That  Act 
waa.repsaled  by  Act  VIII  of  1886,  which  eama  into 
force  on  the-  1st  of  November  1886^  this  latter  Act 
aDowing  an  appeal  to  the  ffigh  Comtin  suits  shnilaa 
to  the-oneinqiiestion.  A  s^ond  appeal  to  the  High 
Oaart  in  that  soitl  waafiled  on  the  18th  of  November 
1886.  ffeld  that  no  appeal  ky.  HuBBOBinn>ABC 
Dan  «.  BBOfOBABL  Dab  Mavji 

CI.UB^18Oa]0^88 

CUiA^STWAI^  "Bia/HT  TO  APPOnrF-- 

See  Dbolasatoby  Dbcbbb,  Suit  vob— 
Mwn»LXiATfaou8  Svira. 

[9B«Ii.BHl8,notB 


GHATWAIiI  TBinTBXL 

1. If  atare  of  ienxae.'-Perpeittal 

iemmre, — Ghatwali  tenures  are  perpetual  holdings 
sabject  to  condition  of  service.  LBBLAinnn>  Siitgh 
eu  MoKOBinr/Air  Snr&H .  .  6  W.  B^  101 

Sk  .    ■  Ckaieram  iemure* 

— Qrtnd.  efgkaimaU  tenmre^ — In  the  absence  of  long 
usage  a  ghatwali  grant  confers^  mece  ohakeiatt  hoUU 
ing  or  interest.    Dr  sa  Sabwak  Sivgh 

[SIncL  Jiir.,]Sr.8.,149 

a  Gha^ewaU    of 

Kkmrruekpore, — Perpetual  hereditary  teuure. — ^The 
g^iatwals  of  Khurrodcpore  hold  a  perpetual  heredi- 
tazy  tenure  at  a  fixed  jumnut  payable  in  money  and 
eervioeb  and  cannot  be  -evicted  l^  the  semindar  ex* 
oept  for  misoondnct.  MuifBTniJiTir  SiK€^fi  v.  Lxx- 
i.AHinn>  SiHGH    .  •        .    8  W.  B«»  84 


4.  — — ^— — — ^—  Sight  of  reeump' 
Hon  when  eerviee  not  regatrsd— In  the  absence  of 
express  words  to  the  oontmxy,  ghatwali  lands  held 


GfiATWAIiI  *raan7B1B.— Nature  of  ten- 
ure— continued* 

under  a  lease  which  neither  confirms  nor  reeognises 
the  pre-existing  status  of  the  ghatwals,  nor  confers 
on  them  any  right  other  than  that  of  holding  the 
lands  at  a  fixed  rate  as  long  as  ghatwal  service  is  re- 
quired from  them,  are  resumable  by  the  aemindar 
when  tiiat  service  is  no  longer  required.  Lbblahunb 
SiveH  «.  Sabwak  SivaH  .  6  W.  B^  298 

5.  . '• = Jtight    to    hold 

tenure  on  eeeeaMon  of  eerviee, — ^When  ghatwals  hold 
land,  not  under  a  snnnud  conveying  an  hereditary  in- 
defeasible right,  but  on  payment  of  a  quit-rent, 
with  enjoyment  of  the  profits  of  the  land  in  lieu  of 
wages,  such  possession,  however  long,  would  not 
entitle  them  to  hold  the  land  at  a  fixed  jumma,  or  to 
retain  a  portion  of  the  land  after  they  have  ceased  to 
perform  the  duties  for  which  the  land  was  assigned 
to  them.    LxBLANinn)  Sutgh  e.  Nvsbbbb  Sikgh 

[8W.B^80 

Q. -.     Suoceesion    to     ghatwali 

tenure. — Female  holder. — Succession  to  ghatvralis 
is  regulated  solely  by  the  nature  of  the  ghatwali 
tenure,  which  descends  undivided  to  the  party  who 
succeeds  to  and  holds  the  tenure  as  ghatwal.  A 
woman  is  not  incapable  of  holding  a  ghatwali  tenure. 

KrSTOOBA  KOOXABBB  V,  HOVOHUB  DlO.   GoTBBN- 

ksirr  «.  Mohohub  Dio  .       •    W.B.y]86^88 


7. 


Deeeetd  of  ghat* 


walieetaiee, — Aeittlis.— A  ghatwali  estete  is  not 
necessarily  heii  by  males  to  the  exdnsion  of  f  emaleu 

DODBGA   PBBBHAn    SlHOB     «.    DOOBGA     EoOBBn 

[SOW.B^IM 

>  Servioee  diepeneed 


wi^A.-— Although  in  custom  the  ghatwali  tenure 
descended  from  father  to  son,  no  succession  was  legal 
or  valid  till  confirmed  by  the. zemindar  and.zeported 
hy.  )um  to  the  Government  authorities*  Where 
Govemmentt  has  dispensed  with  the  services  of  the 
ghatwals»  the  semindar  is  under  no  obligation  to 
continue  to  i^point,  and  mav».  on  a  vacancy  ^conr* 
ring,,  settie  the  tenure  as   he  pleases.     Mah&ub 

HOBBBIB  e.  VAUkWT  KUHABI 

[1  B.I>.  B,  A.  C^  180: 10  W.  R,  179 
9. 


■  Power  of  Commie' 

eioner  of  Sevenue. — Diequalifioation,—A  Commis- 
sioner c$  Bevenue  is  not  warranted  by  law,  on  the 
demise  of  a  ghatwal,  in  considering  the  eligibility  of 
rival  claimants  to  the  tenure  (a  peipetual  and  descend- 
ible one),  and  in  rejecting  the  claims  of  the  natural 
heiron  considerations  purely  moral, — e.g.,  his  having 
evinced  a  want  of  filial  respect  and  dutiful  feeling 
to  his  father.  Lall  Dhabbb  Bot  c.  Bbojo  Lall 
Sikgh lOW.  B.,401 


10, , Suit  fbr  khas  poBeeesian  of 

ghatwali  lands.— XaMif  in  deoenaialUf settled 
eetatej^A.  suit  for  khas  possession  by  Government 
will  not  He  in  respect  of  ghatwali  lands  admittedly 
included  in  a  decennially-settled  estate.     Gapha- 

DKUB  BaBBBJBB  «.  GOTSBITMBHT    .  8  W.  B.9  888 


IL 


Ohatwal  becoming  default- 


er*—i^y  Reg,  X2aXofl814.'-Tran»fer  of  tenure. 
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OHATWAIJ      TBNUBSL-Ohatwal    be- 
coming dfifSAQlter— coM^'flMiMi. 

— When  a  ghatwal  becomes  a  defaulter,  it  is  in  the 
power  of  the  authorities,  aocording  to  BegahUaon 
XXIX  of  1814,  to  traiiflf  er  his  tenure,  and  that  power 
is  not  pat  an  end  to  by  the  money  being  offered 
before  the  tenure  ii  actually  made  over  to  another 
person.  Chittbo  Nabain  Sikgh  Tikait  «. 
Absistaitt  ComassiONiB  ov  Sovthas  Fib- 
Guinr  AH8 14  W,  B.,  MS 


la. 


•  Resumption  and  Aesess- 


ment— J«i^.  13i»g*  I  of  1793,  $,  8,  cL  tf.— The  ghat- 
wali  lands  in  the  Bemindari  of  Ehurruckpore  are 
not  liable  to  resumption  and  re-assessment  under 
dause  4,  section  8,  Regulation  I  of  1798,  relating  to 
thannah    or   police    establishments.     LlBLAifinBrD 

SlVSH  V,  OOYIANICBHT  07  BbITOAL 

[4  W.  B^  p.  C^  77 : 6  Mbore^s  J.A^Wl 


la 


—————  M^immpiion  •f 
^ermee  tetmr: — In  1775  a  rent-free  sanad  was 
granted  to  JC  for  haying  put  down  wild  elephants, 
the  consideration  in  future  being  to  cultivate,  and 
keep  up  a  body  of  men,  and  take  care  of  the  xyots. 
M.  died  and  a  fresh  suiad  was  in  1786  granted  to 
jr.  and  M.,  they  being  thought  to  be  his  heirs;  but 
in  1807,  Jf.V  true  heirs  having  established  their 
title,  the  Qovemment  gave  them  a  fresh  sanad  in 
lieu  of  the  one  to  K»  and  J2.,  recitingr  the  circum- 
stances ;  both  these  sanads  were  to  cultivate,  keep  up 
a  body  of  men,  keep  off  elephants,  and  attend  to  the 
safety  of  the  lyots.  JIM  that  this  was  not  a 
service  tenure  that  could  be  resumed,  and  the  subject 
of  service  tenures  was  explained.  Fobbbs  «.  Mm 
Mahombb Taxi  •       .    5B.Ii.B^5S8 

n4W.R.,P.C^S8 
lBMoore'Bl.A.,488 


OHATWAIjI    TJttJBI  U  BJB,—* ABseflsment  of 
rent— ooaltmwi. 


14.  ■      Termt  impl^i^ 

hmreditar^  tenmre.'—Cknuimetion  of  ^roR^.— -Suit 
for  resumption  of  a  ghatwali  tenure.— -&U[  that  the 
sanad  in  this  case  was  personal  to  the  grantee,  and 
that  it  did  not  confer  on  his  descendants  or  repre- 
sentatives a  hereditaiy  transferable  and  permanent 
tenure  at  a  fixed  rate.  Held  also  that  the  clearest 
and  most  precise  definition,  such  as  istemrari  and 
maurasi,  with  the  addition  of  nuslun  ba  nudnn 
(from  generation  to  generation),  would  be  necessary 
to  support  the  appeal.    SoHA  v.  Lbblahuio)  Sikgh 

[6W.B,890 


US. 


ABBBMrnent  of  rent.— ^«i- 


donee  of  ^ant.^I^ormer  diemUeal  of  ewU  for 
rent. — Long  possession  (presumably  from  the  De- 
cennial Settlement)  and  gradual  cultivation  by  a 
ghatwal  on  pavment  of  a  quit-rent  (and  not  merely 
possession  witnout  cultivation)  are  evidence  of  an 
implied  grant  which  protects  the  ghatwal  from  en- 
hancement or  assessment  on  the  land  so  cultivated. 
An  adjudication  by  a  competent  Oourt  mads  sixty 
years  ago  dismissioff  the  landlord's  daim  to  rent  from 
the  ghatwal  is  evidence  of  the  highest  order  as  to 
the  right  of  the  ghatwal  in  a  suit  brought  by  a  land- 
lord for  a  declaration  of  right  to  take  rent  m  future. 
Ebskutb  v.  MAinoK  SnraH  Ohatwal 

[ew.B..io 


le. 


SmU    to  aeeeee 


ghatmoL'—Aet  Xqfl869^  m.  8  and  i5.— Where  it 
was  admitted  that  the  ghatwal  defendant's  tenure 
dated  from  a  time  anterior  to  the  Decennial  Settle- 
ment, and  before  the  creation  of  the  aemindari,  the 
defendant  is  protected,  whether  under  section  8  or 
under  section  16,  Act  X  of  1869,  from  any  fresh 
assessment.    Ebbkikb  «.  Ootbbvmbht 

[8W.B.,S8S 

17.    ■  BnhAnoement    of    rent— 

EeredUarg  ieumre,'^8erfneei,  Ceeeaiion  of,— Act  XI 
qfl869,  9,  87, — ^The  pluntiff,  an  auction-purchaser 
A  a  Eemindari  at  a  sale  for  arrears  of  revenue,  sued 
in  1868  to  eject  the  defendants  from  certain  mousahs 
included  in  the  aemindari,  and  which  were  held  by 
the  defendants  under  a  ghatwali  tenure,  on  the 
ground  that  the  service  for  which  the  grant  was 
made  was  no  longer  required,  and  that  the  sanad  or 
grant  oontuned  no  words  of  inheritance.  The  de- 
fendants proved  that  the  grant  was  made  in  the  year 
1748  to  M,,  after  whose  death  the  land  was  in  the 
possession  of  Jf.'«  heir-at-law  prior  to  the  Perma- 
nent Settlement ;  and  that  he  uid  his  ancestors  had 
enjoyed  uninterrupted  possession  in  direct  succes- 
sion  from  a  period  prior  to  the  Permanent  Settle- 
ment at  a  quit-rent  of  fi61  per  annum.  The 
Collector  appeared  on  behalf  of  the  Government^ 
and  stated  that  the  ghatwali  services  had  not  been 
dispensed  with  by  the  Government,  but  might  be 
required  at  any  time.  Held,  the  plaintiff  was  not 
entitled  to  qect  the  defendants.  Per  Vmkooc^,  C. 
J*. — The  case  falls  within,  and  is  protected  by, 
section  87  of  Act  XI  of  1869.  Per  Tbbtob  and 
Jaokbov,  J'.r.— Section  87  of  Act  XI  of  1869  does 
not  apply  to  the  case.  QiMsri^— Is  the  aemindar 
entitled  to  enhance  the  rent  ol  a  ghatwal  in  lieu  of 
service?  Kooldbbp  Nabaiv  Siboh  «.  Mohadbo 
SiBGE    B.I..B,8iip.Vo].,60e:  .6W.R^18e 

Held  on  appeal  to  the  Privy  GouncU, — A  pur- 
chaser at  an  auction-sale  cannot,  where  lands  are 
held  under  an  hereditary  ghatwali  tenure  oriffinally 
created  before  the  Decennial  Settlement  and  at  a 
fixed  rent,  resume  those  lands  on  the  suggestion 
that  the  ffhatwati  services  are  no  longer  required. 
The  omisBon  of  words  of  inheritance  does  not  show 
oondusively  that  a  sanad  is  not  hereditary :  it  being 
shown  that  a  ffhatwaU  tenure  had  descended  from 
father  to  son  lor  several  generations,  it  was  held 
that  it  was  an  hereditary  tenure.  Kooldbbp  Na- 
baiv SnrOKv.  GovBBVMBBT  or  In>u 

CUB.I..B^71 
141Coore'8LA.,M7 


la 


Oramie  prior  to 


Permanent  SeHlmnenL^Beng,  Meg,  fill  ofJ798, «. 
51,  eU  l.Snhameemeni  ^  rent.  Suit  for,— When 
grants  of  land  had  been  made  inrior  to  the  Perma- 
nent Settlement  on  ghatwali  t^ure  at  a  fixed  rent, 
and  the  Government  subsequently  dispensed  with 
the  services  on  the  nart  of  the  aemindar,— ^0/d^ 
in  a  suit  by  the  semindar  to  enhance  the  rents,  that 
as  long  as  the  ghatwals  were  able  and  willing  to  per- 
form the  services,  the  semindar  had  no  right  to  en- 
force payment  of  an  enhanced  rent  on  the  ground 
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QHATWALI  TKEn7BXL--Bnliiuioement  of 

rent — MmHwmed, 
that  the  ler^ces  were  no  longer  reqaired.  The 
ghatwmls  are  dependent  talookdm  within  the  mean* 
ing  of  IU^g;n]ation  VIII  of  1798»  and  are  protected 
from  enhancement  hy  danse  1  of  section  51  of  that 
Regnhktion.  Lbblavuvd  SnraK  «.  UxnnLUVJxnx 
SivGH    •        •        •        .    LIi.B,8Calo.,S61 


10. 


»Me»umpiiom, — 


JP»reh€uer  ai  amoium-^ale,  SighU  if, — Beng,  Reg. 
XLIVo/l?93.—]Snkano9m0fU  of  retU.-^M^knd  of 
rw€mue, — ^Where,  prior  to  the  Permanent  Settle- 
ment, grants  of  land  had  heen  made  on  ghatwali 
tenure  at  a  fixed  rent,  and  the  Qovemment  anbee- 
qnently  dispensed  with  the  performance  of  1^  ghat- 
waU  services  on  the  part  of  the  lemindar, — Meld,  in 
a  snit  hy  the  lemindar  to  resume  the  lands,  that  as 
long  as  the  ghatwals  were  willing  and  ahle  to  per> 
form  the  services,  the  lemindar  had  no  right  to  pat 
an  end  to  the  tenure  on  the  ground  that  the  services 
were  no  longer  required.  A  purchaser  at  a  sale  for 
arrears  of  Gk>vemment  revenue  is  not  entitled,  undw 
Begdation  XLIV  of  1798,  to  cancel  a  ghatwaU 
tenure  created  subsequently  to  the  Permanent  Settle- 
ment. Q*<Br0,— Whether  he  would  he  entitled  to 
enhance  the  rent.  Where  lands  granted  on  ghat- 
wali tenure  were,  in  aoooidanoe  with  a  decision  of 
the  Special  Commissioner,  resumed  by  Government, 
who  made  a  settiement  with  the  ghatwals,  under 
which  the  latter  continued  to  pay  to  the  Govern- 
ment half  the  sum  assessed  as  revenue,  reserving  the 
other  half  to  themselves,  and  the  resumption  proceed- 
ings were  subsequentiy  reversed  by  the  Privy 
Council, — Setd  that  the  ghatwals  were  entitied  to  a 
refund  of  the  sum  paid  b  v  them  to  Government,  less 
the  sum  which  the  semindar  ought  to  have  received 
from  them  for  rent  during  the  time  they  had  paid  to 
Government.  Lbbulntjhd  SnroH  e.  Kmsommxrus 
Sivea.  MmroBUHJUirSnrbH  v,  liSBLANUirD  Sikoh 

[18  B.  Ifc  R»  1S4 
I..  B.  I.  A.,  Sup.  Vol,  181 


sa 


Bmmmption.'r-0(mpeneaUon, 


-In  the  Khurruckpore  ghatwali  mehals  the  profits  of 
the  lands,  minme  the  quit-rent  paid  to  the  zemindar, 
represented  the  remuneration  given  to  the  ghatwals 
for  police  services.  Government  illegally  resumed 
tboee  lands,  dispensing  with  the  services  of  the 
ghatwals,  and  settled  the  tenures  with  the  ghatwals 
at  half  the  rent  current  in  that  part  of  the  country. 
The  resumption  proceedings  having  been  set  aside, 
it  remained  to  determine  to  whom  and  in  what  pro- 
portions Government  diould  refund  the  half  jumma 
taken  by  it  as  rent  from  the  ghatwals  during  the  pe- 
riod of  settlement.  Seld  that,  inasmuch  as  the 
ghatwali  rendered  no  service  during  the  period  of 
settlement,  the  moiety  of  the  jumma  retained  by  them 
was  ample  compensation  for  any  loss  they  might 
have  sustained,  and  the  semindar  was  entitled  to  re- 
ceive the  whole  of  the  moiety  taken  by  Government, 
partiy  as  quit-rent  due  to  him,  and  partly  as  compen- 
sation for  loss  of  the  ghatwals'  services  daring  the 
continuance  of  the  settlement.    Lbblaitund  Sihoh  o. 

GOTBBNMBHT  •  »     2  B.  Ife  B^  A.  C,  114 


21. 


Aoquiflitioxi  of  land.— Ccmm- 


peneaiion, — Where  land  forming  part  of  a  ghatwali 


QHATWAU    TBNUBH— Aoqili8lti0ii    of 
land^-^conHnmed. 

tenure  in  the  district  of  Beerbhoom  was  taken  up  for 
public  purposes, — Held  that  neither  the  lemindar  nor 
the  under-tenants  of  the  ghatwal  could  cUum  a  pro- 
portionate share  in  the  compensation-money  payable 
for  such  land.  The  money  so  obtained  carries  with 
it  all  the  incidents  of  the  original  ghatwali  tenure, 
and  the  ghatwal  for  the  time  being  is  entitied  only 
to  the  interest  accruing  therefrom  daring  his  life- 
time. Bam  Choitdbb  Sihoh  v.  Johbb  Jukka 
Ehak       .    14B.Ii.B.,Ap.,7:2dW.B.,876 

28.  DlnniMal    of  ghatwaL^ 

Juriedietion  of  Civil  Court, — ^The  Civil  Coarts  cannot 
interfere  to  reinstate  a  ghatwal,  who  has  been  dis- 
mlMedby  the  police  authorities,  in  the  land  which  be 
formerly  held  as  ghatwal.  The  right  to  possess  the 
land  depends  on  the  tenure  of  the  office.  Dbbbb 
Nasazh  SiireH  «.  Sbbb  Kishbk  Sbiit 

[1 W.  B.,  881 


2a 


Mieeaitduct   of 


gkatwal, — FoffoiUire  of  iomre  on  diemieeal, — ^The 
dismissal  of  a  ghatwal  will  carry  with  it  the  forfeit- 
ure of  his  tenure.  Sbobraist  ov  Statb  v,  Pobait 
Snren  •        .    I. !«.  B.,  5  Calo.,  740 

24k  •_— .  Arrears  of  rent^  liiability 
of  BUOCeuor  tor.—Sennce  temire, — A,,  the  holder 
of  a  service  tenure,  subject  to  a  quit-rent  to  the  le- 
mindar, died,  leaving  bis  rent  for  tiie  last  three  years 
unpud.  B.t  his  son,  succeeded  him  in  the  tenare. 
Beld  that  the  semindar  could  not  sue  JB.  as  A/s  suc- 
cessor in  the  tenure  for  AJe  arrears  of  rent.  Ni]>- 
MONBB  SivaK  V,  Madbub  Sivoh 

[1B.I..  B.,  A.  a,  186 

See  NiLKOvn  Szhgh  v.  Bukbonatk  Sivoh 

[10W.B^286 

28. 


Debts  of  deceased  hplder» 

Iiiabilityfbr.— The  rents  of  a  ghatwaU  tenare  are 
not  liable  for  the  debts  of  the  former  deceased  holder 
of  the  tenare.    Butodb  Rax  Sbik  e.  Dbptttt  Com- 
xissiovBa  or  thb  Sovthal  PBBouinrAHs 
[6  W.  B^128:  B.  O.  on  review,  7  W.  B.,  178 


28. 


•  Power  of  alienation.— TVaat- 


fer  of  tenure. — A  ghatwal  cannot  give  a  pottah  of  his 
tenare  binding  a  subsequent  gluitwaL  The  rights 
and  interests  (2  each  ghatwal  in  his  tenure  last  only 
for  his  life.  JooBSWUB  Sxbxab  o.  Ndcai  Kabka- 
ZAB  .        .        .  .    l&Ii.B.,8.ir.,7 


27. 


Seg.  XXIX  of 


1814,^AUonation  hg  ghatwal  in  Beerbhoom,^ 
JSyeeimeni  bg  Court  of  Warde,--k  ghatwal  of 
Bieerbhoom  granted  a  lease  to  A*  After  A,  and 
his  heirs  had  been  in  possession  of  the  lands  under ' 
the  lease  for  sixty  years,  a  surburakar  appointed  by 
the  Court  of  Wards  for  the  estate  of  the  heir  of  A,'e 
lessor,  then  a  minor,  entered  upon  the  lands,  and 
^ected  the  person  then  in  possession  under  the  lease. 
Seld  that  notirithstanding  the  ghatwals  of  Beer- 
hhoom  (independentiy  of  t£e  recent  Statute)  had  not 
the  power  of  alienation,  still,  having  an  estate  in  per- 
petuity so  long  as  the  services  were  performed  and  tiie 
rent  paid,  the  lease  could  not  be  regarded  as  a  nullity. 
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QSiATWAU.  TmrUBK— Power  qf  aitai- 

and  tlie  aaxbankar  wm  not  jnitiftBd  in  i^jeotliig  the 
tenant  without  legal  procesa.    Bwookakl  Dao  «. 

DbPUXT  COMKZ88IOVBB  OV  BBBSBHOOK,      DBPUT7 
OOMMIBSIOVIB  OV  BlBBBHOOK  «.  BuVOOLA£L  BbO 

1  Ind.  Jur^  0. 8. 84: 1  Hay*  SOO 


^MT&Aoofli. — LeasM  ^afUed  bg, — ^Permanent  leaaea 
grmnted  by  the  ghatwala  of  Beerbhoom  prior  to  the 
Decennial  Settlement^  for  the  dne  perf onnanoe  of  the 
police  dntiea  for  wluch  the  lands  were  originally 
granted  to  the  gfaatwals,  and  which  have  heoi  held 
from  generation  to  genention*  cannot  he  let  aaide  at 
the  inatance  of  the  preaent  airdar  ghatwala.  The 
oreatbn  of  aoeh  nnder-tenures  is  not  beyond  the 

Sowers  of  the  ghatwala.     Mukubbhaboo  Dbo  «. 
osTOOBA  Kochtwabbb  .    6  W.  &,  SIS 

S9.  I  ■  Power  of  croai- 

Hig  imemmbramee9,^A  ghatwal  in  the  diatrict  of 
Beerbhoom  ia  not  oompetent  to  grant  a  lease  of  the 
whole  or  a  portion  of  his  ghatwali  tenure  in  perpe- 
tuity. Gfaatwali  tenurea  in  Beerbhoom  are  grants  of 
land  by  the  Qovemment  to  individuals  for  the  per- . 
f onnanoe  of  certain  police  dntiea.  These  tenurea  are 
heritable,  but  the  incomes  arising  from  tiiem  cannot 
be  charged  or  encumbered  by  the  ghatwal  in  poaaes- 
sion  so  as  to  Innd  his  successor.  O&iirT  «.  BabOSI 
Dbo  .    6B.Ii.B.,en:  16W.B.,88 


80.- 


of  Sfhai' 
wal  io  ffrtmt  mokwrrari  iMun.^^mt^MMri  Uaio9, — 
Any  presumption  that  there  may  be  againat  the  right 
of  a  ghatwal  to  grant  mokurrari  leases  cannot  hold 
good  against  such  leases,  when  granted  in  good  faith, 
for  the  clearance  of  Jungle.  Datibs  v.  Dbbbb 
Mahtoob  .    18  W.  R,  878 


8L 


— ^— — — —  Sale  or  atttuh* 
moni  im  Baeeutio*  of  decree. — Ghatwali  tenures  are 
not  liable  either  to  sale  or  attachment  in  execution  of 
decrees.  The  surplus  proceeds  of  such  a  tenure  col- 
lected during  the  lifetime  of  the  judgment-debtor 
are  liable  to  be  taken  in  execution  as  being  personal 
proj^erty,  but  profits  accumulated  after  the  death  of 
the  judgment-debtor  are  not  so  liable.  Kvstooba 
KooKABBB  a.  BnroDBBAic  Sbib  •  4  W.  B«y  Kia^  4 


82. 


Ghaiwaie     qf 


Kkmruekpore. — The  lands  of  the  ghatwala  of  Khur- 
mckpore  are  not  capable  of  alienation  by  private  sale 
or  otherwise,  nor  liable  to  sale  in  execution  of  de- 
crees, except  with  ^e  consent  of  the  semindar  and 
hu  approval  of  the  piihshaser  as  a  aubstitate  for  the 
out-going  ghatwal  Lbblahubd  Snr g^h  v,  Dooboa- 
Burrr         .        •        .        •    W.B«]884»249 


8a 


Sale    of  righte 


and  uUerett  in  ghatwaU  tenure. — ^The  proprietor  K. 
of  a  ghatwali  talook  in  Bhagulpore  sold  one  mouzah 
out  of  it  to  defendant  L,  Some  time  afterwards  E.*e 
right  waa  sold  in  execution  of  a  decree,  and  purchased 
by  plaintiff  C,  who  obtained  a  sunnud  from  the  semin- 
dar as  ghatwaL  Subsequently,  the  semindar  having 
compounded  with  Qovemment  for  a  money  payment 
in  lieu  of  ghatwali  scrvicesi  gave  O.  a  mokurrari 


CQXATWAXJ  TENUBX.— Poirar  of  i^ieiiP 
ation.-- cow^tfNfsd. 

pottah  of  the  ghatwali  estate.  O,  then  aued  L.  for 
possession  of  the  mouaah  pnrchaaed  by  the  latter. 
Seld  that  f.  had  no  power  to  aell  the  whole  of  the 
ghatwali  estate  to  L.  without  the  consent  of  the  le- 
mindar;  and  that  when  he  aold  a  part  the  intereat 
which  he  conveyed  oonld  not  be  higher  than  what  he 
himself  had ;  accordingly  when  his  entire  rights  and 
interests  were  sold  those  of  Q,  oeaaed.  *  jer«{<lthat  the 
aemindar,  by  gfranting  a  frarii  g^hatwaU  sannad, 
appointed  the  grantee  to  the  office  of  ghatwal,  and 
msallowed  the  sale  made  by  f  .  to  G.  Lalla  Qoo- 
MAir  BvKQH  9.  Gbaht    .  U  W.  B^  202 


84. 


NaUHre  qf  enoh 


ienmre,^-^Sale  of  ienmre.'-^MiedeearipHon  in  pro^ 
ekmaHomofeaie.-^Ben9.  Seg.XXXXV  qf  1814.-^ 
In  the  area  of  a  aemindari  were  included  at  the  ?er- 
'  manent  Settlement  the  monzahs  which  made  up  the 
mahal  of  a  jaghb,  theanooaaaioa  to  which  waa  anlject 
to  the  aanction  oi  Goverament^  the  jaghiidar  being 
boond  to  rander  pohiio  aenioea.  One  third  of  the 
revenue  assessed  upon  the  jaghsr  mehal  waa  retained 
by  the  jaghirdar,  fbrming  no  part  of  the  aemindari 
on  which  the  jumma  of  the  latter  was  fixed. 


assets  on  wucn  tne  jumma  of  toe  latter  was 
Per  jAOKBom,  J^.— Where  a  jaghir  ia  held  by  a  person 
snlgect  either  to  the  appotntment  or  uppmieXiA  Gk>v^ 
emment^  and  with  an  additional  burden  of  public 
doty  to  tiie  Qoveranent»  each  a  jaghir  cannot  be  at- 
tached and  s(M  in  aatialhctkm  of  the  debts  of  the 
ja^rdar'a  predeoeaaor  in  title  aa  land  ooming  into 
hia  poaaession  from  the  hands  of  the  deeeaaed  jaghir- 
dar, aa  the  appmntment  and  approval  of  the  Qov- 
emmestfdeprive  the  jaghir  of  the  character  of  simple 
heritable  property.  Per  AiSBlXM,  J.  ^dissenting). — 
The  fact  that  the  Gofemment  could  dismiss  a  ghat- 
wal, and  so  cot  off  the  deseent,  does  not  destroy 
the  generally  hereditary  character  of  the  holding*  or 
make  such  landa,  when  included  in  the  Permanent 
Settlement,  police  lands  resumable  by  Government 
under  ehuise  4^  aection  8  of  Regulation  I  of  1798. 
Per  Whitb,  J, — Where  a  tenure  is  held  under  ser- 
vices which  are  not  private  or  personal  to  the  zemindar, 
but  aie  of  a  public  nature,  a  proclamation  issued  for 
the  sale  of  the  tenure  describing  it  as  an  ordinary 
rent-paying  one  and  ignoring  the  important  fact  that 
the  tenure  is  a  service  one,  is  bad,  and  jb  such  a  mis- 
description of  the  tenure  as  would  vitiate  a  sale  held 
under  such  a  proclamation.    Bukbovath  Sikoh  «. 

MnUCOKI  SiVGH 

[LU  B^  6  Oala» 880:  4 O. U B^  088 

MM  on  appeal  to  the  Privy  Council  that  whether 
tide  jaghir  waa  a  ghatwali  tenure  or  not,  within  the 
meaning  of  the  term  aa  applied  in  Regulation  XXIX 
of  1814  (the  zemindari  being  Pachit,  adjoining,  and 
at  one  time  included  in,  Birbhum),  the  jaghhr  waa 
analogoua  to  snch  tenure  as  described  in  the  preamble 
to  the  Regulation,  feld,  also,  that  the  natore  of  the 
tenure  had  not  been  altered  by  the  Permanent  Settle- 
ment»  after  which  the  aervices  due  by  the  jaghirdar 
remained  as  before  public  services,  and  continued  to 
be  due  to  the  Government  That  the  semindar  be- 
came entitled  only  to  the  rent  or  revenue  which  waa 
previously  due  to  the  Government,  and  in  respect  of 
which  he  was  assessed,  and  did  not  become  entitied  to 
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OHATWAU  VmrUBBr-Power  <tf  aliens 
ation — couHmmed, 

the  tervieet  in  respect  wfaereof  the  one  third  of  the 
rent  or  revenue  was  allowed  as  compensation  to  the 
jagbirdar.  That  the  jaghir*  though  hereditaiy,  was 
not  subject  to  the  ordinary  roles  of  inheritance  accord- 
ing to  the  Hindu  or  the  Mahomedan  law,  but  was 
held  upon  the  condition  of  approval  of  the  heir  by 
the  Government  Thns  were  precluded  both  division 
of  the  jaghir  mehal  upon  the  death  of  the  holder* 
and  alienation  during  his  life.  It  followed  thiA  tiie 
jaghir  mehal  was  not  liable  to  attachment  and  sale  in 
execution  of  a  decree  a^pinst  the  father  and  predeces- 
sor in  estate  of  a  jaghirdar  so  approved*  as  assets  hy 
descent  in  the  possession  of  the  hotter.  L§elanwnd 
8i»ffk  V.  OovemmetU  of  Bmigal,  6  Moart^9  L  A^ 
101,  followed.  NiLMOVi  SiiraH  Dbo  «.  Bmju>- 
VATK  SxuftH       •        •       L I4.  IL»  9  Calo.  187 

86.  ■     "  Sx^efUum     of 

deeroe.'^AtUukmmU.'^Shikmi  Sfkaiwali  UmHr€.^A. 
shtkmi  ghatwali  tenure,  held  under  the  saperior  ghat- 
wal,  is  not  liable  to  be  aM  In  execution,  nor  are  its 
pnooeeds  liable  to  attachment  for  saiasfaction  of  the 
debt  due  from  its  holder.  Ballt  Dobbt  «.  GAVn 
Dbo   ....       I.  LB^  9  Gale., 


da 


OkatwaU 


in  Kkwrr%ekport» — TrantferabtlUpof^ka^aUtofh 
9Hre9, — Mitaitkara  law  inoppUcahlB  toghaiwM  tfiw- 
fire.'-Familjf  cuHominappUedbUtoghaiwaU  iemure, 
— ^A  ghatwali  tenure  in  Khnrruckpore  is  transfer- 
able if  the  semindar  assents  and  accepts  the  trans- 
fer. Such  assent  and  acceptance  may  be  presumed 
from  the  fact  of  the  zenundar  having  made  no  objec- 
tions to  a  transfer  for  a  period  of  over  twelve  yean, 
and  when  such  a  &ct  has  been  found  a  Court  ought 
to  recognise  such  a  transfer.  In  a  .suit  brought  to 
recover  possesuon  of  a  ghatwali  tenure  sitoiSied  in 
Khnrruckpore  which  had  been  brought  to  sale  in  exe- 
cution of  a  decree  against  the  previous  ghatwali  and 
purchased  by  the  defendants,  the  plaintUb  sought  to 
rely  on  the  Mitahshara  law  and  certain  family  miAom 
for  the  puipose  of  establishing  thdr  right.  The  lower 
Court,  applying  such  law  and  custom,  found  that  the 
tenure  was  transferable  and  that  it  was  joint  ances- 
tral property,  and  gave  the  plaintiffs  a  decree  for  two 
thirds  of  the  property,  and  the  defendants  a  decree 
for  the  remaining  one  third,  holding  that  to  be  the 
extent  of  the  previous  ghatwali  interest  which  had 
been  purchased  by  the  defendants.  Ssld,  on  appeal, 
that  the  decision  of  the  lower  Court  was  erroneous; 
that  in  dealing  with  a  ghatwali  tenure  the  Court 
must  have  regutl  to  the  nature  of  the  tenure  itself 
and  to  the  rules  of  law  laid  down  in  regard  to  such 
tenures  and  not  to  any  particular  school  of  law  or  the 
customs  of  any  particular  family;  and  that  a  ghatwali 
being  created  for  a  specific  purpose,  has  its  own  par- 
ticular incidents  and  cannot  be  subject  to  any  system 
of  law  affecting  only  a  particular  chus  or  fiunily. 
Akvnso  Bai  «.  Kall  Pbosad  Sutgh 

[LIi.B.*10  0alo^677 

Bee  CoBTBAOT  Act,  8.  BS^IixiaAL  Covtbaots 

-GniBALLT      .    I.UB.,SA1L,488 

[I.  UB^  6  AIL,  818 


ikm^'oomiiimod. 

Sw  CoiTTBAOT  Act,  8.  25. 

[I.L.B.,SA1L,80!1 

JSe$  CA8I8  VVDBB  Hindu  Law— Gift. 

JSee  HiBDU  Law— Jonrr  Familt— Powbb 

OV   AliIBVATIOir   BT    MUCBBBS — OTHBB 

MBMBBB8        .      I.Ii.B«lAll.,4a9 
Set  HiNiNr   Law— Widow— Ibtbbbst  iv 

ESTATB  OV  HVBBAXD— Bt  DbBD,  (HVT, 

OB  Will       •    L  I«.  B,  6  CMo^  684 
[XI..B.,lCalo.,lM 

See  Hindu   Law— Widow— Powbb8  of 

Widow— PowBB  ov    Dibfositioit   ob 

AuxKATiOB       .    6  W.  B^  F.  O.*  181 

[LL.B.,7Bom.,4ai 

LL.B^lMa(U807 

See  HiBDU  Law— WiLii— FowBB  ojr  Dia- 

BOBITIOir— DUHBBI0ON. 

[I.X..RplBoaGDL»Ml 

See    CA8B8  UVDBB  Mahoxbdav   Law- 
Gift. 


—  To 

See    CA8X8    UNDBB    HlBDU    LAW— WXLL 

— CoBSTBUcnoir  of    Wills— Spboial 

CA8BB  of  COHSTBUOTIOir — ^TbU8T8,  PBB- 
FBTUITIBB,  AND  Bb<^B8T8  TO  A  ClA88. 

See  Will— CovBTBUonoir. 

[I.  L.  B.,  4  Gala,  804»  870 


•Void  for  remoteneM* 


See  Cabbs   ukdbb   Hindu   Law— Will 

— CoVBTBUOnON     OF     WiLLS — SFBGIAL 
CA8B8  OF  CONBTBUOTION— RB1COTBNB88. 

Sabdequent  eonditton  at- 


taehed  to  gjttt-^Void  eoudition.^To  a  gift  ^vest- 
ing the  donor  of  all  his  interest  in  certain  property, 
a  condition  cannot  afterwards  he  attadied.  Where  a 
gift  completed  hy  transfer  rested  on  a  valid  considera- 
tf  on  at  the  time  when  it  was  made,— JIsM  that  even 
assnming  that  a  condition  conld  he  afterwards  im- 
ported into  the  transaction,  and  that  condition  an 
immoral  one,  this  wonld  not  invalidate  the  gif  t^  the 
general  rale  of  law  heing  that  a  gift  to  which  snch 
a  condition  is  attached  remains  a  good  gift  while  the 
condition  u  void.  A  gift  of  villages  was  complete, 
heing  followed  hy  trsnsfer  of  possession.  After- 
wards in  a  petition  to  the  Collector  for  "dakhil  kha- 
ri j  "  hetween  the  parties,  the  donor  stating  the  gift 
added  that  it  was  on  certain  conditions,-*^(»M  tiiat 
the  petition  must  he  treate^^s  ineffective  for  the 
purpose  of  adding  any  condition.  Bax  Sabup  «. 
Bbla  «...  I.I«.B.,8A1].,818 
[B.aii.B^UI.A.»44 

Affirming  the  decision  of  the  High  Court  in  Laoh- 
XI  Kabain  v.  Wilatati  Bboak 

|XUB.,2AU.,488 


S.  ■   OonBtnuitioii  of  gift  as  to 

quantity  of  estate  giTen*— 6^  whem  operative 
withoui  delivery  of  poueeeiou, — ffindu  Law, — The 
ral9  as  to  the  construction  of  the  language  in  which 
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OIFT.r--Con8tniotion  of  gift  as  to  quantity 
of  estate  gLveiL—coniimued. 

ft  gift  is  made,  independently  of  the  "Transfer  of 
Property  Act/'  Act  IV  of  1882  (which  may,  or  may 
not,  have  heen  expressed  so  as  to  hiy  down,  in  favoar 
of  absolute  gifts,  a  role  more  positive),  is  that  inde- 
finite words  of  gift  are  calculated  to  convey  all  the 
interest  of  the  grantor,  it  being  also  necessary  to  read 
the  whole  of  an  instrument  in  order  to  gather  the  in- 
tention. A  gift  being  thus  expressed, — "  I  put  a  stop 
to  my  interest  in  those  talnqs,  and  withdraw  my  en- 
joyment thereof,  and  I  make  them  over  to  yon," — 
Meld  that  this  must  be  read  with  what  preceded  it, 
VIS.,  "  in  order  that  you  may  perform  those  religious 
ceremonies,  celebrate  the  festivals  satisfactorily,  and 
may  provide  for  your  own  support,  by  having  the  pro- 
perty under  your  anthorily  and  control;"  and  that 
the  words  of  gift  must  be  taken  to  be  limited  by  the 
purpose  of  the  gift;  the  whole  taken  together  show- 
ing that  the  donor's  intention  was  thi^  the  donee 
should  take  the  property  for  life  only.  Meld  also 
that^  consistently  with  md  authorities  in  the  Hindu 
law,  a  gift,  where  the  donor  supports  it,  the  person 
who  disputes  it  claiming  adversely  to  both  donor  and 
donee,  is  not  invalid  for  the  mere  reason  that  the  do- 
nor has  not  delivered  possession;  and  that  where  a 
donee  or  vendee  is,  under  the  terms  of  the  gift  or 
sale,  entitled  to  possession,  there  is  no  reason  why 
such  gift  or  sale,  though  not  accompanied  by  posses- 
sion, whether  of  moveable  or  immoveable  property 
(where  the  gift  or  sale  is  not  of  such  a  nature  as 
would  make  the  giving  effect  to  it  to  be  contrary  to 
public  policy),  should  not  operate  to  give  the  donee 
or  vendee  a  right  to  obtain  possession.  Kalidab 
MvLUOK  o.  Kavhaya  Lal  PmiDrF 

[I.L.B.,UOale.,iai 

Gift  of  land  in  oonaideratlon 


of  performance  of  servioeBw— JVit2«r«  io  per- 
form eervieee, — OhligaUim  to  restore  land, — i£foo- 
eable  gift, — FlaintiiPs  father  and  defendant  entered 
into  an  agreement  in  1850,  by  which  the  former  deli- 
vered over  certain  binds  to  the  latter  in  consideration 
of  his  promises  to  perform  certun  services.  Plaintiff 
brought  this  suit  for  restoration  of  the  land,  alle^ng 
that  defendant  had  failed  to  perform  the  services. 
Defendant  denied  failure  to  perform  and  pleaded  that 
the  contract  was  not  revocable.  Keld,  in  special  ap- 
peal, reversing  the  decisions  of  the  lower  Courts,  that 
the  question  was  whether  there  was  in  this  case  the 
offer  of  one  performance  for  the  other,  and  whether 
the  continuous  performance  of  the  services  on  the  one 
side  was  the  presupposition  of  the  continuous  exist- 
ence of  the  gift  on  the^other,  or  whether  there  was  a 
mere  gift  with  a  charge  upon  it,  the  primary  intent 
being  to  give;  that  tUs  was  a  question  of  construc- 
tion; and  that,  in  the  present  case,  taking  the  agree- 
ment and  counterpart  together,  there  was  clearly  a 
covenant  for  the  hereditary  performance  of  the  ser- 
vices.   KAcaua  Subkata  e.  Bbkgal  Saktafpaiya 

C7MacU167 

4,  .^-'— —  Gift  of  Oovernment  promia* 
BOry  notes.— ifecMn^y  of  e/mdweemBni^'—InU^iU^, 
—The  plaintiffs,  Jf.  and  it.,  were  Parsis,  and  were 
married  in  the  year  1851.    The  defendant  was  the 


OIPT.— Gift  of  GoTemment    Fromiaaory 
Notes— eofi^tiNMi. 

widow  of  JB.  Jf.,  who  was  the  father  of  the  phuntiff 
is.  The  plaintiffs  sued  to  recover  from  the  drfendant 
certain  Government  promissory  notes  which  they 
alleged  had  been  presented  fay  A.  to  Jf.  at  her  mar- 
riage for  her  sole  and  separate  use.  They  alleged 
that  the  said  notes,  then  of  the  nominal  value  of 
Bl,500,  were  endorsed  in  the  name  of  the  said  B,  and 
had  been  deposited  by  him  for  safe  custody  with  Jf/s 
grandfather  J, ;  that  the  said  B,  during  his  life  used 
foom  time  to  time  to  receive  the  said  notes  from  J*., 
and  draw  the  interest  thereon  for  J£  ;  that  B.  died 
in  1864b  and  that  after  his  death  the  defendant,  who 
was  his  widow  and  executrix,  used  to  draw  the  inter- 
est for  Jf. ;  that  in  1869  she  obtained  possession  of  the 
said  notes,  and  had  ever  since  continued  in  possession 
thereof,  informing  J;he  plaintiffs  that  ^e  was  duly 
keeping  them  and  collecting  the  interest  for  Jf . ;  that 
the  plaintiffs  had  been  living  with  the  defendant  until 
shortly  before  the  present  suit,  and  having  then  se- 
parated from  her,  had  called  upon  her  to  hand  over 
the  notes  and  the  accumulated  interest,  which  she  re- 
fused to  do.  The  defendant  denied  that  her  husband 
j9.  had  presented  Jf.  with  Qovemment  notes  for  her 
separate  use.  She  alleged  that  the  notes  which  had 
b<»n  deposited  by  B,  with  J,  were  her  own  separate 
property,  and  not  Jf.'«  ;  that  she  and  her  husband  had 
dealt  from  time  to  time  with  them,  and  that  no  interest 
was  ever  paid  to  the  plaintiffs,  or  either  of  them,  or 
for  their  benefit.  She  further  stated  that  some  of  the 
notes  which  had  been  deposited  with  J,  had  been  dis- 
posed of  by  i?.  in  his  lifetime  with  her  consent;  that 
m  1869  she  obtained  the  remaining  notes  from  J. 
and  sold  them,  and  applied  the  proceeds  to  her  own 
benefit.  At  the  hearing  it  was  proved  that  on  the 
occasion  of  the  plaintiff's  marriage,  presents  were 
made  to  Jf.  both  by  her  own  famUy  and  by  that  of 
the  bridegroom  it.  Two  accounts  were  then  opened  in 
the  books  of  the  firm  of  J,  N.  4*  Or.,  of  which  Jf.'« 
grandjbtther  J,  was  a  partner,  one  of  which  showed 
her  acquisitions  from  her  own  family  and  the  other 
her  acquisitions  from  the  famUy  of  her  husband.  The 
latter  account  contained  an  entry  (under  date  August 
1854)  to  the  effect  that  the  father-in-law  of  Jf .  had 
bought  two  Oovemment  notes  for  Rl,600  in  M.'e 
name,  and  had  obtuned  the  interest  on  them,  which 
was  duly  credited  to  her.  Other  documents  were 
produced,  proved  to  be  in  the  handwriting  of  B.  and 
J,,  in  which  the  said  Qovemment  notes  were  alluded 
to  as  the  property  of  Jf .  and  as  having  been  purchased 
with  her  moneys.  In  1864  B.  died  without  having 
endorsed  the  notes  over  to  Jf.  or  to  any  one  in  her 
behalf,  and  they  remained  in  his  name  in  the  hands 
of  J.  until  1869,  when  the  defendant  got  possession  of 
them.  Seld  that  the  notes  not  having  been  endorsed 
to  Jf .  there  was  no  valid  gift  of  them  to  her  by  jB. 
If  B,  intended  to  bestow  the  notes  as  a  gift  only> 
without  any  intention  that  his  purpose  should  be 
effected  otherwise  than  1^  a  substitution  of  ownership, 
his  purpose  remained  unrulfilled,  and  the  Court  could 
not  fulfil  it  for  him.  Witiiout  endorsement,  or  some- 
thing equivalent,  a  gift  ol  Qovemment  stock  cannot 
be  completed.  Where  a  particular  form  of  transfer 
\a  prescribed  by  law,  a  transfer  in  another  form  la 
as  inefficacious  inter  vivos  as  in  a  will.     Seld,  farther 
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OIFT.— Gift  of  Government  promiBSory 
notes— coti<«mMi. 

that  having  regard  to  the  general  practice  among 
PaniSf  the  oondact  of  B.  in  relation  to  the  notes 
■bowed  that  it  was  his  intention  that  the  property 
should  be  enjoyed  in  sole  and  separate  use  by  If.  and 
her  children.  Among  Parsis  a  gift  may  be  made  to 
the  separate  use  of  a  married  woman,  or  of  a  woman 
about  to  be  married.    Mbbbai  «.  Fbbozbai 

[LL.B^5BonL,268 

GOMASTA. 

See  BBiraAL  Rbitt  Act,  1869,  8.  80. 

[10W.IL,51 

iew.iL.i4a 
aow.iudse 

See  CiYTL  Pboobdubb  Codb,  1882,  as.  87, 
88,  417,  482  (1859,  8. 17) 

[6B.I^B^AmU 

See  Ibsoltbht  Act,  8.  9. 

[I.L.IL,6Galo..6a6 

See  PbikoipJlL  AJn>  Agbkt— Authobitt 

OB  AoBjras     .    Bourke,  A.  O.  C,  48 

[Marsh,  282, 884 

2  Agra,  275 

UW.B.,48 

GOOD  PAITH. 

See  Dbtamatiov  .  I.  L.  B.,  4  Gale  124 

[4  W.  B.,  Cr.,  22 

2N.W.,478 

I.  lu  B^  8  AIL,  842, 664, 816 

L  Lu  B.,  4  Bom.,  298 

I.L.B.,9Bonu,269 

GOODS  OBTAINED  BY  OFFENCE  OB 
FBAUD. 

See  CoBTBAOT  AOT,  8. 178. 

[LL.a,dCale^264 

GK>OD8  OF  DANGEBOUS  NATUBE, 
CABBIAGE  OF. 

Sei  NBeLioBBOB      .  I.  Ii.  B^  1  All,  60 

GOODS  PIiEDGBD  BY  INSOIiVENT, 
ASTD  BE-DEIilVEBED  TO  HIM  ON 
COMMISSION  SALE. 

See  Ikboltbbot— Obdbb  avd  Dispo0itk>v. 
[L  L  B.,  8  Calo.,  68 

GOODS,  SEIZUBE  OF,  IN  POSSESSION 
OF  FliEDGEE. 


See  Bailkbnt 


5B.I..B.,Ap.,81 


GOODS  SOU)  AND  DELIVEBED. 

1, . Action  tor.^Prinoipal  amd  agent, 

—JDeUverv  5y,  and  payment  to,  unauthorised  agent, 

The  defendant,  through  a  broker,  purchased  from 

the  plsdntifls  certain  goods,  to  be  paid  for  by  cash  on 
delivery,  and  before  removal  Both  the  defendant 
and  his  broker  knew  that  the  plaintiffs  had  a  separate 
cash  office  where  payments  for  goods  of  the  descrip- 

II 


GOODS  SOLD  AND  DELTVEBSD.— Ae» 

tfbn  for — continued. 
tion  purchased  were  usoally  made,  and  the  brokei* 
knew  that  the  delivery  derk,  whose  duty  it  was  to 
deliver  the  goods,  had  no  aathority  to  do  so  without  a 
special  order  from  the  plaintiffs.  A  portion  of  the 
goods  was  paid  for  at  the  cash  office,  and  delivery 
thereof  obtained  from  the  delivery  clerk  in  the  usaal 
way.  For  the  remainder  of  the  goodp,  the  broker  on 
behalf,  bat  without  the  knowledge,  of  the  defendant, 
paid  the  delivery  clerk  and  ob&ned  delivery  from 
him  of  the  goods  without  any.  order  for  delivery  hav- 
ing been  given  by  the  plaintiffiB.  The  plaintiffs,  a 
year  subsequently,  discovered  that  the  d^vexy  clerk 
had  embezzled  the  money  so  paid  to  him.  Held  that 
they  were  entitled  to  recover  the  balance  of  the  price 
of  the  goods  from  the  defendant  in  an  aetion  for 
goods  sold  and  delivered.  Maoxbvbib,  LtalI,  v,  Shib 
Chubdbb  Sbaii         .  .  12  B.  L.  B,  860 

2.  — — — ^  Agreement  fbr  sale  of  goods. 
— Place  of  deUverg. — In  the  absence  of  any  agree- 
ment as  to  deliveiyt  goods  agreed  to  be  sold  are  to  be 
delivered  at  the  place  at  which  thev  are  at  the  tdme  of 
the  agreement  for  sde,  or,  if  not  men.  in  existence,  at 
the  pkoe  at  which  they  are  to  be  produced.  Distinc- 
tion between  an  ordinary  contract  for  sale  of  goods 
and  a  contract  to  pay  an  existing  debt  in  specific 
articles  pointed  out.  DASABKia  Nabsi  «.  Saxlbkan 
Dasbi 6  Bom.,  A.  C,  127 

GOODS  AND  CHATTELS. 

See  Skalii  Cau8B   Ck>UBT,   Fbbsidbbot 

TOWKB— JUBJSDIOTIOK— JiOVBABLB  PbO- 

PBBTY     .        •    L  L.  IL,  4  Oalo.,  946 
[IOB.L.B.,448 

GOONDAISH  LANDS. 

.  Meaning  of  goondaislL—Goonda- 

ish  lands  are  lands  which  in  some  way  or  other  have 
been  taken  up  by  the  holders  of  the  lands  measured  at 
the  time  of  the  Government  survey  as  something  which 
they  a  had  right  to  annex  to  the  surveyed  lands.  As- 
BAKOOLLAH  V,  Sabfbb  Ali     .         .  SQ.  W.  B.,  185 

GOBABANDI  TENUBE. 

«. Nature  of  tenure,  Transferabili" 

tyot— Onus  prohandi.— The  onus  lies  upon  a  plain- 
tiff claiming,  in  virtue  of  a  purchase  of  the  tenure  from 
the  former  holder,  to  be  entitled  to  possession  of  gora- 
band!  lands,  to  prove  that  such  lands  are  transferable. 
Per  curiam :  there  are  no  decided  cases,  nor  is  there 
any  evidence  to  show  either  that  gorabandi  rights  are 
more  extensive  than  rights  of  occupancy,  or  if  more 
extensive,  extensive  in  this  particular  direction, — that 
is  to  say,  that  they  are  transferable.  CHUTrBBBHUJ 
Bhabti  V,  Jahbi  Pbobad  Singh  .4  C.  L.  R,  288 

GOVEBNHENT. 


Application  by,    to  protect  re- 
venue when  not  a  party  to  suit. 

See  DBCBBB— AliTBBATION  OB  AMENDMENT 

OF  Dbcbbb    .  a  C.  L.  B^  4t61 
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OOVERIOCENT— <*afi/tmfw{. 

lilablUty  of— 

See  Right  of  Suit— Acts  dovb  ik  Ex- 

BS0I8B  OV  SOTBBBiaN  P0WBB8. 

[LIi.B^lCala,U 

■  Power  of,   to  extend  time    for 

appeal. 

See  Act  XXVIII  op  1860. 

[I.  Ii.  IL,  1  MadU  102 
I.  Ii.  B^  7  MadU  280 

— — —  Provision  in  Act  fbp  benefit  of— 
See  BoKBAT  Act  II  of  1868. 

[L  Lu  B.,  2  Bom.,  628 

—  Bight  oi;  to  Court  fees. 

See  Pavfbb  Suit— Suits. 

[I.I..B.,lBom.,7 
I.  li.  a,  2  AIU 196 
LIj.  B.,lAlL,6e6 
2  B.  L.  B.,  Ap.,  22 

Bight  of;  to   island  in   navi- 
gable river. 


See     ACGBBTIOV— NbW     BOBKATION       OF 

Alluyial  Laitd- Chubs  ob  Islakdb 
IN  Nayiqablb  Riybb. 

[6  B.  lb  B.,  Ap^  98 

14B.Ii.B.,219 

7  W.  B.,  108 

20  W.  B.,  278 

28W.B.,110 

L.B.,7LA.,78 

■  Sanction  to  or  prohibition  of 

adoption  by. 

See  Hibdu  Law— Adoptiok. 

[I.  L.  B.»  1  Bom.,  807 

QOVERNICENT      AND        ZEMTESDAB, 
KABULIAT  BETWEEN— 

See  Spboipio  Pbbpobkancb — Spboifio  Pbb- 

POBMANOB  NOT  ALLOWBD. 

[I.  UB.,  8  Gala,  484 

GOVEBITMENT     CUBBENGY     NOTE, 
THEPT  OP 

See  Contbaot  Act,  s.  76. 

[I.  UB.,  8  Gala,  879 
lC.L.a,889 
See  Cbihinal  Pboobdusb  Codb,  1882,  s. 
620  (1872  8.  419). 

[LL.B^8Cala,879 
1  0.  L.  B.,  888 


Porgery  of  ourrenoy  note.— JVb- 

tice.—Deloif, — ^A  perton  who  receiyes  a  forged  cur- 
rency note  in  payment  ia  not  (in  order  to  entitle  himaelf 
to  be  paid  a  second  time),  upon  discovering  the  forgery, 
bound  to  give  immediate  notice  of  it  to  the  person 
from  whom  he  receives  the  forged  note^  the  rule  relat- 
ing to  forged  acceptances  on  bills  of  exchange  not  ap- 
plying. Semble,—Tha.t  if  the  delay  in  communicating 
the  fact  of  the  forgery  of  the  note  were  so  great  as  to 


OOVEBNMElfT  OTJBBEia'GY  NOTB^ 
THEPT  OP.— Porgery  of  currency  note 
— contiiNted, 
damnify  the  payer  of  it  in  his  remedy  agunst,  or  in 
his  power  of  tracing,  the  peiBon  from  whom  he  re- 
ceived his  note,  such  delay  would  be  a  good  defence 
in  an  action  brought  upon  the  original  consideration. 
Mathbwb  v.  Gibidhabilal  Fatbchand 

[7  Bom.,  0. 0.,  I 

GOVEBNMENT  OPPIGBB8,  AGTS  OP— 

1. BindiTig  effect  dtr-Conttruo- 

turn  of  eanad.—Beng.  Meg,  VII of  1822,  t.  6,  el  3^— 
Where,  by  a  sanad,  a  grant  was  made  of  certain 
mouzahs,  specified  as  containing  an  estimated  number 
of  bighas,  a  recognition  by  the  revenue  authorities  and 
Civil  Courts  of  the  grantee  being  entitled  to  forest 
land  as  part  of  that  grant,  although  much  exceeding 
the  estimated  area,  waa  held  to  be  binding  on  Govern- 
ment, and  not  to  be  an  error  within  the  meaning  of 
Regulation  VII  of  1822,  section  6,  clause  8.  Zahub- 
buddin  v.  Collbotob  op  Gobucxpobb 

[4  B.  L.  R,  F.  G.,  88 ;  18  W.  B.,  F.  G.,  81 

2.  — «— ^—  Special  GommisBioner.— 2>0- 
cree  under  Act  IX  of  1869  directing  offiew  to  put 
pttrtg  in  poeteesion. — ^Where,  by  a  decree  of  the  spe- 
cial Commisnoner's  Court  established  under  Act  IX  of 
1859,  a  decree  was  made  directing  property  to  be  made 
over  to  a  claimant,  the  proceedings  of  officials  making 
over  that  properl^  were,  when  followed  by  a  suit 
against  Gk)vemment  to  obtain  possession  of  a  portion 
<^  that  property,  in  which  suit  the  Ctovemment  raised  . 
no  question  as  to  the  propriety  of  the  decree^  or  of  the 
making  over  of  the  bulk  of  the  property  under  it,  held 
to  bind  the  Government  as  to  the  rig^t  of  the  decree- 
holder  to  the  property.  Sbobbtabt  ob  Statb  v. 
Khanzasi     .  .    6  B.  Xh  B.,  F.  G.,  812 

8,         ■  Batlfleation  by  Government. 

— Excete  of  authority, — ^The  acts  of  a  Government 
officer  Innd  the  Government  only  when  he  is  acting  in 
the  discharge  of  a  certain  dutv  within  the  limits  of 
his  authority,  or,  if  he  exceed  that  authority,  when  the 
Government  in  fact  or  in  law,  directly  or  by  implica- 
tion, ratifies  the  excess.  Collbotob  ov  Mabulipa- 
TAK  «.  Cayalt  Vbnoata  Nabainafah 

[2  W.  B.,  F.  G^  81 : 8  Moore's  I.  A.,  629 

QOVEBlTMLIiLNT  FLEADEB. 

Officer  prosecuting  case.  Duty  o£ 

— Diecrepancies  of  witneeeeefor  proeeeution, — ^It  is 
the  duty  of  the  Government  pleader  or  other  officer, 
who  conducts  the  prosecution  before  the  Court  of  Ses- 
sions, to  point  out  to  the  Court  any  glaring  discrepancy 
between  the  evidence  being  given  by  a  witness  before 
the  Court  of  Sessions  and  that  previously  recorded  by 
the  committing  officer.  Qubbn  v.  Gonbbha  Moonpa 
[20  W.  a,  Gr.,  88 

QOVEBmCENT  FB0MI880B7  NOTE. 

See  Dahaobs — ^Mbasubb  and  Assbssicbnt 

OB  Damaobb— Bbbaoh  OB  Coktbact. 

[L  Ij.  B.,  2  AU.,  768 

See  Gift    .        .  L  L.  B.,  6  Bom.,  288 

See  Lachbs        .        .     .  18  W.  B.,  68 
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OOVEBmCESErP  FBOHI880BY  ISOTEA 

eoniimued, 

L Benewal   of  note.— Loss  of 

megoUabilUy  hp  note  beeominff  covered  vnth  en- 
dorsememts. — **AlUmge'' — In  a  suit  by  a  Hindu 
widow  as  tlie  bolder  and  last  endorsee  <n  a  Oovem- 
ment  promissory  note  of  tbe  5|  per  cent,  loan, 
1859-60,  to  enforce  renewal  of  tbe  note,  it  appeared 
that  in  tbe  advertisement  of  the  loan  in  tbe  Gazette, 
it  was  stated  tbat  "  tbe  practice  and  rules  beretof  or^ 
in  ose  in  regard  to  tbe  renewal,  &c.,  of  promissory 
notes  will  be  adbered  to  in  respect  of  tbe  promiBsory 
notes  of  tbis  loan/'  tbat  it  was  tbe  practice  of  tbe 
GoTemment  to  inrist  on  tbe  production  of  tbe  pro- 
missory note  wben  tbe  interest  due  on  it  was  applied 
for,  and  to  endorse  tbe  payment  of  such  interest  on 
tbe  back  o£  tbe  note ;  that  tbe  note  of  wbicb  renewal 
was  sougbt  bad  in  consequence  become  so  covered 
with  endorsements  tbat  a  slip  of  paper  bad  been 
attached  to  it  by  tbe  Qoverament  for  tbe  pnrpose  of 
allowing  furtber  endorsements  on  payment  of  inter- 
est to  &  made;  and  tbat  in  consequence  of  having 
this  paper  attached,  and  being  covered  with  endorse- 
ments, tbe  note  was  practici&y  unnegotiable.  Tbe 
defence  was  that  tbe  Government  bad  a  discretion  as 
to  granting  or  refusing  renewal,  and  bad,  on  objec- 
tion made  by  tbe  reversioners,  exercised  that  discre- 
tion in  refufluig  to  renew  the  note.  Tbe  lower  Court 
dismissed  tbe  suit  on  tbe  ground  tbat  tbe  plaintiff 
had  fuled  to  show  any  l^pal  right  to  renewal  against 
tbe  Government.  Held  on  appeal  tbat  tbe  practice 
of  insisting  on  endorsement  of  payments  of  interest 
on  the  note  as  a  preliminary  to  recapt  of  interest 
thereon  having  rendered  it  practically  unnegotiable, 
the  Government  were  bound  to  renew  tbe  note. 
MojncoHiKBB  Dbbi  V,  Sbcbbtaby  ov  Statb 

[18B.L.B^868:  22W.B^108 

2. Theft    of    note.— i%re&a*sr, 

R^hts  of.—TUle,-^Ia  tbe  month  of  October  1878,  a 
Government  promissory  note  for  BIO/XX)  was  sent 
from  the  A.  treasury  to  the  Public  Debt  Office  for 
en&cement.  Tbe  note  was  dulv  received  at  tbe 
office,  and  its  receipt  was  entered  m  tbe  proper  book. 
Tbe  honness  of  tbe  Public  Debt  Office  is  carried  on 
by  certain  officers  of  tbe  B.  Bank.  The  note  was 
stolen  from  tbe  office,  and  endorsed  over  by  tbe  thief 
to  a  person  who  sold  it  to  C.  for  fall  value.  The 
note  Dore  two  blank  endorsements  prior  to  tbat  of 
tiie  thief.  In  tbe  same  month  C.  applied  to  the  B. 
Bank  for  a  loan,  which  the  Bank  agreed  to  make 
upon  the  securi^  of  C/s  promissonr  note,  and 
the  deposit  of  Government  notes.  The  form  of 
application  for  tbe  loan  specified  by  their  numbers 
the  notes  which  were  to  be  deposited.  One  of 
these  was  the  stolen  note.  Before  finally  agreeing 
to  the  advance,  tbe  officers  of  the  Bank  in  charge  of 
tiie  Loan  Department  sent  tbe  application,  showing 
the  nnmbers  of  the  notes,  to  tbe  Public  Debt  Office, 
and  reonved  it  back  with  a  memorandum  upon  it  to 
the  effect  that  the  notes  were  not  stopped.  On  the 
28Td  October  the  loan  was  made,  and  tbe  securities 
were  given.  Shortly  afterwards  tbe  theft  was  dis- 
covered, and  tbe  note  was  stopped.  In  November 
the  Bank,  at  tbe  request  of  C,  sent  the  note  to  tbe 
Fnblic  Debt  Office  for  payment  of  interest,  and  tbe 
note  was  detained  by  tbe  Superintendent.    The  Bank 

11 


aOVBBNMENT    FBOMI8SOB7   ISOTE, 

— ^Theft  of  note— coiUinned, 
then  required  C  to  repay  tbe  amount  of  his  loan. 
This  he  refused  to  do  unless  all  bis  securities  were 
handed  over  to  him.  In  a  suit  by  the  Bank  agunst 
C.  upon  his  promissory  note, — Held,  that  be  was  not 
entitled  to  r^se  payment  until  tbe  stolen  note  was 
given  up  to  him.  Per  Gabth,  C,  J,— The  Public 
Debt  Branch  of  tbe  B.  Bank  is  as  much  a  Govern- 
ment office  as  if  it  were  carried  on  separately  under 
the  management  of  Government  officers.  The  note 
was,  therefore,  stolen  whilst  virtually  in  tbe  banda 
of  the  Government,  and  was,  wben  detained|by  tbe 
Superintendent  of  tbe  Public  Debt  Office,  held  by 
him  as  tbe  agent  of  tbe  Government  on  behalf  of  tb» 
true  owner  at  tbe  time  when  it  was  stolen,  and  tbe 
Bank  bad  no  right  or  power  to  take  it  in  their  pri- 
vate capacity  out  of  tbe  bands  of  the  Public  Debt 
Office.  When  an  instrument,  such  as  the  note  in 
question,  has  been  stolen,  the  person  from  whom  it 
was  stolen  has  a  good  title  to  it»  not  only  as  against 
the  thief,  but  as  against  any  person  who  subsequently 
becomes  tbe  holder,  unless  such  person  can  prove 
tbat  tbe  instrument  bad  become  negotiable  at  tbe 
time  it  was  stolen,  and  tbat  he  bad  obtained  it  bond 
fide  for  value  without  notice  of  tbe  theft.  In  tbia 
case  tbe  note  was  stolen  whilst  in  the  custody  of  tbe 
Public  Debt  Office  before  C.  bad  any  title  to  it.  Tbe 
Bank,  therefore,  as  agents  for  tbe  Government,  on 
behalf  of  tbe  true  owner,  from  whom  and  on  whose 
behalf  they  received  it,  bad  primd  fade  a  better 
title  than  the  thief  or  any  one  claiming  through  him, 
and  C,  in  order  to  rebut  that  primd  faeie  case,  would 
have  to  show  tbat  he  was  a  bond  fide  holder  for 
value.  In  order  to  do  so  be  would  have  to  prove  tbat 
tbe  note  at  tbe  time  when  it  was  stolen  was  a  nego- 
tiable instrument,  and  tbis  he  bad  failed  to  do,  as  be 
had  not  proved  that  tbe  endorsements  prior  to  tbat  of 
the  thief  were  genuine.  Bake  of  Bengal  v.  Mbn- 
las     .    LI«.R,5Cala,6M:5  0.I«.B.,686 

Bight  of  Hindu  widow  with 


oertifleate  to  negotiate  notea.— A  Hindu  widow 
holding  a  certificate  under  Act  XXYII  of  1860  to 
collect  debts  due  to  tbe  estate  of  her  deceased  son, 
who  bad  been  idlowed  to  draw  interest  on  certain 
Government  promissory  notes,  which,  though  entered 
in  tbe  certificate,  stood  apparently  in  tbe  name  of 
her  late  husband,  having  applied  for  authority  to 
negotiate  those  promissory  notes, — Held  that  she 
was  bound  to  show  bow  ^e  got  possession  of  those 
notes.  Ik  thb  kattbb  of  thb  pbtitiok  of  Bidya 
SooKBirKBB  DossEB        .       .       15  W.  B^  267 

GOVBBlOOairF     BIGHTS^     BV.T.F.ARF. 
OP— 

See    CoKVisOATioK     of     Propebtt    ik 
OuDH    .        .    L  li.  B^  4  Calo.,  727 

OOYBBlSn£ENT     SEOXTBITISS,     SALE 
OP— 

See  COKTBACT— COKTBACTS  FOB  GOVEBN- 
XSKT  SBOFBITIBS  OB  ShABBB. 

ri.lKB.,9Cale.,791 
Cor^  1:3  Hyde,  131 
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QOVBBNMENT     8ECUBITIB8»     8AIJES 

OF^eoniinmed, 

See  Etidbvob—Pabol  Eyidbvcb — Vast- 

IVa  OB    COKTSASICTIHO    WbITTBB   Ih- 

BTBUJCBBTS      .    L  L.  B^  9  Calo,  791 

QOVEBXTMEXfT  SOIjIGITOB,  FEB80N 
APPOINTED  BY,  TO  ACT  AS  PBO- 
8ECUTOB  nsr  POLICE  COUBTS. 
See  Public  Sbbyaitt. 

[LI..B^8Calc«497 

GOVEBNOB  OF  BOMBAY  IN   COXTET- 
CIU 


L  Powers    of    Iiegislatiire.— 

Jwriedietion  jtf  Courte  in  mofkesil. — Cauree  of 
Ugialatiofu — The  Qovemor  of  Bombay  w  Council  haa 
power  to  pa08  Acts  limiting  or  regnlating  the  joris- 
diction  of  the  Courts  in  the  mofusnl  eetablished  l^ 
the  local  Leg^ialatnre,  and  such  Acts  are  not  void 
because  their  indirect  effect  may  be  to  increase  or 
<i{niiniah  the  occasious  for  the  exercise  of  the  appel- 
late jurisdiction  of  the  High  Court  The  poUcy  of 
Government,  as  shown  in  its  course  of  legidation  of 
recent  yean  with  reference  to  judicial  institutions,  as 
compared  with  its  policy  at  tiie  time  when  the  SI- 
phinstone  Code  was  passed,  reviewed.  Pbucbhavkab 
Bagsttnaxeji  V,  GoYBBinuKT  ov  Bokbat 

[8  Bom,  A.  C^  196 

2.  Power  to  malLe  laws.— Xaws 

affleeiing  tmtharitp  of  High  Couri,— The  Bombay 
Legislative  Conndf  has  authori^  to  make  laws  rogu-. 
laluig  the  rights  and  obligations  of  the  subjects  of 
the  iS^mbay  Government,  but  not  to  affect  the  author- 
ity of  the  High  Court  in  dealing  with  them  when 
made.  ColiiBCtob  or  Tbaka  v.  Bhabkab  Maha- 
dbyShbth   •  •    I.  la.  B.,  8  Bom,  864 

GOVEBirOB  OF  MADBA8  IN   COXTET- 
CH^ 

Power  of,  to  pass  Act  affeotixig 


Imperial  8tatate. — It  is  beyond  the  power  of  the 
local  Legislative  Council  to  pass  an  Act  in  any  way 
affecting  the  provisions  of  a  Statute  of  the  Lnperial 
Ftoliament  Aboo  Sait  &  Co.  v.  Abbott.  Aboo 
Sait  &  Co.  «.  Daia     .  *     •       .a  HacL»  489 


GBANT. 

1.  CovsTBVOTioir  ov  Gbavts 

2.  Powbb  to  gbabt 

8.  GBAVTB  bob  MAINTBKAirCB 


CoL 

2062 
2068 
2061 


4.  Powbb  ot  Aijbnatiov  bt  Gbavtbb   .  2062 
6.  Bbsumption    OB     Rbtocatiov     OB 

Gbavts 2068 

See  Casbs   itvdbb  Pbkbions   Aot,  1849 
AVD  1871. 

See  Casbs  ukdbb  Psbsobittion. 


by  Government. 


See  Pbxsioks  Act,  1871. 

[I.I..IUlBom.,76 


See  Savad 


I.  Ii.  B.9  4  Bom.,  648 

[6  Bom.,  A.  C 101 

L  li.  B.,  1  Bom.,  588 


—  by  wife  in  absence  of  husbancL 

^SIOS    TiTLB— EVIDBKOB    AND     PbOOB     OV 
TITLB — LOKO  POSSBSSIOH. 

[L  li.  B.,  4  Calc  887 

—  ftee  of  revenue. 

See  PxBSiOKS  Act,  1871,  s.  4. 

[L  la.  B.,  1  BonL,  76 
LL.B.,7Mad.,191 


in  lien  of  maintenanoe. 


See  Rbsuxvtion—Right  to  Rbsuvb. 

[a8W.R,8a6 

I.  li.  B.,  3  Calc  798 
I.  li.  B.,  6  Calo,  118 


politieal  pension  in  lien  of— 


See  Pbnbions  Act,  1871. 

[I.IuB.,aBom^846 

—  prior  to  Permanent  Settlement. 

See  Ghatwaii  Tbbvbb. 

[I.  Lu  B.,  8  Gala,  861 

See  Obvs  Pbobavdi— RBSUKmoir  avd 
AssBSBMBKT     .  I.  Ii.  B.,  8  Calo,  601 


—  of  land  fbr  building. 
See  Cabtobxbhts. 

[I.  L.  B.,  8  AH,  699 
LL.B.,6A1L,148 


of  land  revenue. 


See  Pbvsions  Act,  1871,  B.  4. 

|T.L.B.,4BonL,487 

XI..B.,6Bom.,406 

I.  Ii.  B.,  6  Bom.,  809, 787 

I.Ij.B^8Bom.»99 

1.  CONSTBUCTION  OP  GRANTS. 

L Grant  of  fireehokL— JSTumIv  law. 

— Worde  of  inheriianee. — By  the  Hindu  law,  no 
words  of  inheritance  are  neceBsary  to  para  the  free- 
hold interest  in  land  to  the  heirs.  AvuimoKOHBT 
DossBB  V.  Dob  d.  East  Ibdu  Covpaby 

C4W.B.,F.C.,61 
8  Moore's  I.  A.,  48 

2. 1  Omission  of  words  of  inherit- 

anoe. — StipfUaUon  for  retemHon  reit^firee, — ^A 
zemindar  on  giving  np  a  f oor-anna  share  which  he 
had  theretofore  held,  hut  had  mortgaged,  stipulated 
for  the  retention  of  tiie  holding  in  suit  rent-free  for 
maintenance.  Held  the  retention  of  the  holding 
was  intended  not  only  for  the  benefit  of  the  proprie- 
tor himself,  and  to  inure  during  his  life  only,  but 
also  for  the  benefit  of  his  heirs.  Words  of  inherit- 
ance are  neither  neoessary  nor  customary  in  such 
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OBAJSTP^coiUinued. 
1.  CONSTRUCTION  OF  aBANTS— c<Ai^tjM«fi. 

OmiBsion  of  words  of  inherltaiioe— eo»- 
tiwued, 
CMOS,  and  no  inference  is  to  be  drawn  from  their  ab« 
sence.    GmraA  Dbbv  v.  Luohxttn  Pbbshad 

[1 N.  W.,  147 :  Ed.  1878^  ase 

8.  --— — — — — ^  Proof  of  heredi- 
tary futtwre  of  grant, — ^The  absence  of  words  of  in- 
heritance in  a  deed  of  grant  of  land  is  not  of  itself 
condnsive  to  show  that  such  grant  was  not  intended 
to  be  in  perpetuity ;  bat  the  hereditary  character  of 
the  tenure  may  be  inferred  from  evidence  of  long  and 
uninterrapted  enjoyment^  and  of  the  descent  of  the 
tenure  from  father  to  son.  Qtav  SiirdH  v.  Pbbtum 
Sjkoh  .  1 N.  W^  Fart  0,  p.  78 :  Ed.  1878»  186 

Hereditary  teniire.-^7VaM- 


fer  of  tenure  granted.^  Bege.  XIII  of  1795  and 
XXXVII  of  i79d.— Grants  which  are  hereditary 
**  nuslan  bad  nuslan  butnnn  bad  butnun  "  are  declared 
transferable  by  gift,  sale,  or  otherwise,  under  the 
terms  of  section  15,  Regulation  XIII  of  1795,  and 
section  15,  Regulation  XXXYII  of  1793.  Keld  that 
the  grant  in  this  case  was  not  for  the  benefit  of  the 
famUy,  but  was  confirmed  to  the  grantee's  son  only. 
The  nunily  could  have  no  other  cbdm  upon  him  than 
a  natural  obligation  to  help  them,  and  their  title  to 
succeed  to  the  g^nt  could  only  accrue  in  regular  suc- 
cession.   BiTHUL  Bhat  v.  Lalla  Baj  Eishobb 

[aA«ra»a84 

-  Mafee  birt  tenure. 


— ^Whatever  the  words  "  mafee  birt  tenure  "  may  have 
imported  originally,  the  primd  facie  meaning  of  the 
words  has  come  to  be  an  hereditary  tenure.  Mahbn- 
DBA  SnrOH  V,  JOKHA  BlSQK .  19  w.  B^  P.  C* 211 

Meaning     of 


"  talook."—Wh&te  the  word  "  talook  "  occurs  in  a 
grant  without  any  sort  of  qualification  and  restric- 
tion, it  refers  primd  faeie  to  a  hereditary  interest. 
Absakoollah  V,  Ealbb  MoHvir  Mookbbjbb 

[i8w.ia^4e8 

KbISHHO  CHinrSBB  GOOFSO  9.*^1TTDtrB  Au 

[22  W.  a,  828 


7. 


Ambiguity  in  doonment  ex- 
plained by  reference  to  another  doonment. 
— Amlnguitg  in  date. — In  a  suit  to  recover  posses- 
sion of  immoveable  property  under  a  grant  from  the 
Raja  of  P.  on  the  ground  uiat  the  grant  was  prior 
in  time  to  the  grant  from  the  same  grantor  under 
which  the  defendants  professed  to  hold,  it  was  found 
that  the  plaintiff's  grant  was  dated  '*25th  Falgoon 
in  the  year  16."  Beld  that  the  meaning  of  the 
words  "  in  the  year  16 "  might,  for  the  purpose  of 
showing  it  to  be  a  document  more  than  80  years  old, 
be  shown  by  reference  to  another  grant  signed  by  the 
same  officer,  from  which  it  appeared  that  the  "  year 
37"  meant  the  d7th  year  of  the  Raja  of  P.,  and 
that  it  corresponded  with  1186  B,  8.  Equitablb 
Coal  Cokpakt  v.  Gokssh  Chx7Hdbb  Banbbjbb 

[9  C.  Ii.  B^  278 

Inaam-i-altamgba  grant— 


Grants  for  religious  and  charitable  purposes  or  for 


QUANT^eontinued, 
1.  CONSTRUCTION  OP  QRAKTS-^onUnued., 
Inaam-i-altamgha  z^ant-^eontinued. 

rendering  miUtarg  eervieee, — ^A  grant  in  inaam-i- 
altamgha  to  JT.  and  his  children,  '<and  their  descend- 
ants in  lineal  succession,  for  generation  after  genera- 
tion, in  perpetuity  and  for  ever,"  which  was  unburden- 
ed with  any  condition  as  to  prospective  service,  and 
free  from  any  religious,  charitable^  or  other  trust, 
held  to  confer  an  alienable  estate.  Grants  of  land 
revenue  for  religious  and  charitable  purposes,  or  for 
the  future  condition  of  civil  or  military  service  of 
the  estate  considered  and  to  some  extent  classified; 
and  the  enactments  and  authorities,  historical  and 
legal,  relating  to  the  question  of  their  alienability, 
mentioned.    KBismrAHAY  Gavbsh  v.  Bangbay 

[4Bom,A.O,l 

9,  .  Grant  for  servioe  performed. 
— Jaghir,  —  Sanad, — Alienation, — Sale. — On  the 
22nd  of  September  1880,  the  British  Government 
made  a  psAt  to  A,  B,  in  the  following  terms : 
"  In  consideration  of  the  active  and  zealous  perform- 
ance of  the  duties  entrusted  to  him  by  Government,  the 
Honourable  the  Governor  in  Council  hereby  gives  and 
bestows  upon  A,  B.,  son  of  D„  and  his  heirs  for  ever, 
as  jaghir,  the  following  four  villages  :  Bhestan  and 
Sonari  in  the  Chorasi  lirgana,  Eumwada  and  Boriach 
in  the  Chikhli  Pargana,  in  the  ziUa  of  Surat^  with  the 
jama  and  moglai  of  the  same — now  yielding  an  aver- 
age net  sum  of  rupees  two  thousand  nine  hundred 
and  ninety-two,  one  quarter,  and  ninety-six  reas. 
The  revenue  of  the  said  villages  hereafter,  whether 
more  or  less,  to  be  collected  by  the  said  A.  B.  and 
his  heirs  from  the  5th  of  June,  1880,  and  such  law- 
azims  or  haks  as  are  at  present  settied  on  those  vil- 
lages are  to  be  disbursed  by  the  said  A.  B.  in 
the  same  manner  as  heretofore."  ffeld,  having  re- 
gard to  the  hingnage  of  the  grant  and  to  the  object 
with  which  it  was  made,  fH«.,  to  reward  the  past 
services  of  the  grantee,  that  the  introduction  of  the 
words  "as  jaghir"  was  not  intended  to  control  tiie 
right  of  alienation  inherent  in  the  operative  terms 
of  the  grant.    DosiBAi  v.  Ibhyabdas  Jagjitabdab 

[L  Lu  B.,  8  Bom^  681 

10.  —  Grant  for  an  indefinite  pe- 
riod.— Interest  of  grantor  in  property. — Duration  of 
grant. — Bulee  of  construction. — The  rule  of  construc- 
tion that  a  grant  made  to  a  man  for  an.  indefinite 
term  inures  only  for  the  life  of  the  grantee  and  passes 
no  interest  to  his  heirs,  does  not  apply  in  cases 
where  the  term  can  be'  definitely  ascertained  by  re- 
ference to  the  interest  which  the  grantor  himself  has 
in  the  property,  and  which  the  g^rant  purports  to 
convey.    Lbehbaj  Rot  v.  Ktjnhya  Sivoh 

[I.  Lu  R.,  8  Calo.,  210 :  L.  R^  4 1.  A.,  228 

U. 


Grant  for  partieolar  put' 

poae^—Bnilding.^Foffeiture.—A.  received  from 
B.  the  use  of  hb  ground  rent-free,  which  he  thus 
acknowledged  in  writing :  "  Building  a  house  theie- 
on,  I  slufi  enjoy  so  long  as  I  and  my  kinsmen 
live  therein.  I  shall  have  no  right  to  sell  the  ground 
to  another."  A  house  was  built  on  the  site  and 
inhabited  by  A.  and  his  heirs  for  several  yean,  until 


Digitized  by 


Google 


<    2055    ) 


DIGEST  OF  GASES. 


(    205C    ) 


QJtAJSrr—coniinued, 

1.  CONSTRUCTION  OP  GRANTS— con/trnMci. 

Chrant  for  parUeular  piixpo0e--oofi^MM«i 

it  was  destroyed  by  fire,  when  the  heirs  oommenoed 
to  build  a  new  house  upon  a  portion  of  the  groond, 
having  llued  another  portion  of  it  for  building  upon, 
and  luivinff  mortgaged  the  whole  of  it  Held  that 
the  heir  of  B,  was  entitled  to  recover  possession  of 
the  ground,  as  the  conditions  of  the  grant  had  not 
been  observed,  and  that  the  word  *<seU"  must  be 
construed  as  prohibiting  alienation  of  any  kind. 
Balaji  J.  Rahalkas  9.  Naaatan  Bhat 

[8  Bom^  A.  C^  68 


12. 


■  Grant  to  one  of  members  of 


Joint  family. — Subjection  of,  to  righU  of  other 
membert, — In  a  suit  for  division  of  a  village  between 
members  of  the  same  family,  the  defendant  alleged 
that  a  former  division  reUed  upon  by  the  plaintiff 
was  merely  nominal,  and  never  intended  to  be  carried 
out;  and  also  that  the  village  was  in  1836  granted 
to  his  father  for  his  sole  use,  and  both  these  allega- 
tions were  found  against  defendant,  who  appealed  on 
tiie  ground  that  the  village,  which  is  inam,  was 
granted  to  defendant  for  his  sole  use  in  1S57  on  the 
deatii  of  his  father.  Seld  that  the  grant  to  defend- 
ant was  not  a  new  grant,  and  was  subject  to  the 
rights  of  the  other  members  of  the  family.  Nattax 
Ybnkatabatnuk  alias  Balakonda  Vekkata  Na- 
SAYAKA  Row  V,  Nattak  Rakaiya  alia*  Bala- 
KovDA  Rama  Row   •        .  2MadU470 


la 


Umited  grant — Prescriptive 

right  of  inamdare  to  recover  f^om  thilatridare  the 
revenue  formerly  paid  by  latter  to  Oovemment, — Go- 
▼omment,  l^  an  indenture,  dated  25th  January  1819, 
conveyed  to  A.  and  B.  and  their  heirs  and  assigns  cer- 
tain villages  in  the  Island  of  Salsette  with  the  excep- 
tion of  such  spots  of  shilatri  tenure  as  might  be 
therein  or  on  any  part  thereof  which  could  only  be- 
come the  property  of  A,  and  S,  on  their  purchasing 
the  same  trom  the  proprietors.  Since  1819  the  hold- 
ers of  these  shilatri  lands  had  pud  to  the  grantees 
and  their  heirs  assessment  (or  rent)  at  a  fl^ed  rate 
which  before  the  grant  they  used  to  pay  to  Oovem- 
ment. In  a  suit  brought  by  an  heir  of  A,  and  B»  in 
1868  to  recover  an  enlumced  rent  or  assessment  levied 
on  these  lands, — Meld  that  though  the  language 
of  the  exception  was  so  large  that  it  might  have  been 
construed  to  exclude  any  right  on  the  part  of  the 
grantees  to  receive  rent  (or  revenue),  yet  that  as  the 
defendant  or  his  predecessors  had,  ever  since  1819, 
paid  to  the  plaintiff  and  his  predecessors  the  revenue 
paid  before  that  time  to  Government,  that  revenue 
passed  under  the  indenture  of  1819  to  the  grantees 
in  the  deed.  Dadabbai  Jahanoibji  v,  Ramji  bik 
Bhau 11  Bom.,  182 


14. 


Grant  of  mortgaged  vil- 


lages.— Provision  for  grant  of  others  in  ceue  of 
redemption. — ImpUed  confirmation  of  father*s 
grant  by  son, — In  1846,  A,  granted  a  pottah  of  a 
certain  village,  which  had  been  mortgaged  to  him,  to 
his  illegitimate  son  Bi,  promising,  in  the  event  of  the 
mortgagor  redeeming  the  estate,  to  make  over  to  B,  in 
lieu  ^  the  village  granted  other  villages  yielding  an 
equal  revenue,  and  in  1847  confirmed  the  grant,  mak- 


OiBLAWS—coniinned, 

1.  CONSTRUCTION  OF  GRANTS— eofliltMMii. 

Grant  of  mortgaged  villages— eofOimtstf. 

ing  it  rent-free.  On  AJs  death  the  grant  made  by 
him  was  confirmed  by  his  legitimate  son,  the  appel- 
lant, in  certain  pottuis,  in  which,  however,  no  re- 
ference was  made  to  the  provision  in  the  earlier 
grant  by  the  father  for  the  substitution,  in  the  event 
of  tiie  mortgagor  redeeming,  of  villages  yiel^ng  an 
equal  revenue.  After  the  passing  df  Act  XIU  of 
1866  the  mortgagor  obtained  a  decree  for  redemption 
and  ousted  B,  Held  by  the  Privy  Council  that  the 
appellant  was  bound  by  his  father's  agreement  in  the 
pottah  of  1846  to  make  over  to  B,  villages  yielding  a 
revenue  equal  to  that  of  the  village  wfich  had  been 
redeemed.  BurAi  BAHASOoa  SnroH  v.  Bkysok 
Bux  SiKGH  .  6  C.  If.  B.,  81 


16. 


Bnplied  grant  when  inten- 


tion to  grant  is  not  completed.— -Jnfea^koii  to 
aive  further  deed  of  grant, — ^Where  a  piece  of  land 
IS  held  partiy  by  a  permanent  lease  and  partiy  by  an 
amulnama,  granted  almost  simultaneously  and  in- 
tended eventually  to  be  changed  for  a  lease,  and  there- 
upon the  whole  piece  of  land  is  thrown  into  one  com- 
pound«  and  occupied,  and  new  buildings  are  erected 
thereupon  with  tiie  consent  of  the  lessor,  and  there  is 
no  failure  on  the  part  of  the  lessee  to  comply  with 
the  terms  of  the  grant, — Seld  that  the  permanent 
grant  was  to  be  impliedly  extended  to  the  entire 
premises  in  question,  notwithstanding  that  no  lease 
was  formally  granted  with  respect  to  the  remaining 
portion  as  originally  contemplated.  PimPOKOKiui 
DOSBBB  V.  DWABKAITATH  BiSWAS  .  26  W.  IL*  886 

Grant  by  gemindar.— Jfoig. 


18.  

Beg,,  1802,  XXV,  e,  B,— Inam.— Tenancy  not  deter- 
minable at  will  ofgrantof^s  successor. — Regulation 
XXV  of  1802,  section  8,  imposes  restrictions  on  alien- 
ations only  to  secure  the  intereste  of  the  public 
revenue,  and  under  it  the  semindar  has  no  power  to 
disturb  grante  otherwise  valid  made  by  his  predeces- 
sor, or  tities  to  inams  acquired  by  prescription.  An 
inam,  existing  under  a  grant  made  in  1811,  became  in 
1868  the  subject  of  arrangement  between  the  zemin- 
dar, who  had  succeeded  the  gprantor  in  the  zemindari, 
and  the  inamdars.  This  reralted  in  what  was  either 
a  confirmation  of  the  original  g^rant  on  terms  more 
favourable  to  the  zemindar,  or  a  new  grant  of  an 
estate  in  aU  respecto,  save  as  to  the  rent»  similar 
to  the  previously  existing  estate,  which  was  a  tenancy 
in  perpetoity.  Subsequentiy  the  son  and  successor 
of  the  grantor  of  1863  claimed  to  have  determined 
the  tenancy  by  a  notice  to  quit.  Sold  that  it  was 
not  determinable  by  such  notice.    Mahasaja  of 

VlZIAHAGBAlC  V.  SUBYANABAYANA 

[L  KB.,  9  Mad.,  807 
L.  a,  18  L  A.,  82 


17. 


Grant  firom  Qovemment- 


Madras  Beg.  IV  of  1831.— Ancient  and  permanent 
<eiM(re«.— Regulation  lY  of  1881,  Madras  Code, 
which  must  be  strietiy  construed,  applies  only  to 
suite  brought  to  try  the  validity  of  grante  emanating 
from,  or  confirmed  or  affected  by,  the  direct  act  and 
order  of  the  Qovemor  in  Council.  A  written  order 
under  that  law  is  not  necessary  in  a  suit  brought  by 


Digitized  by 


Google 


(    2057    ) 


DIGEST  OP  CASES. 


(    2068    ) 


ORANT—cotUiwued, 

1.  CONSTRUCTION  OF  GBASTB-^onHmued. 

Grant  from  OoYeTxaieDtr—cotUimied, 

%  person  who  claims  to  hold  under  an  ancient  and 
permanent  tenure  in  existence  before  the  Dewany. 
BsBTT  V.  Ellaita 

[12  W.  B,  88 :  13  Moore's  L  A^  104 


18.- 


—  Grant  in  Baranjam,— Jis^Mr. — 
Grant  of  revenue. — Orani  of  eoil. — Peneione  Act, 
XXIII  oflS71,-^Evid9nce,^Bnrden  of  proof, —In^ 
partibilUjf, — PrimogenUnre, — The  grant  in  jaghir 
or  saranjam  is  very  rarely  a  grant  of  the  soU,  and 
the  burden  of  proving  that  it  is  in  any  particular 
case  a  grant  of  the  soil  lies  very  heavily  upon  the 
party  alleging  it.  It  is  for  the  Qovernment  to  de- 
termine how  saranjams  are  to  be  held  and  inherited, 
and  in  cases  where  the  Civil  Courts  have  jurisdiction 
over  claims  relating  to  saranjams,  in  consequence  of 
the  non-applicability  of  the  Pensions  Act,  XXIII  of 
1871,  or  otherwise,  they  would  be  bound  to  determine 
such  claims  according  to  the  rales,  general  or  special, 
laid  down  by  the  British  Oovemment.  In  the  ab- 
sence of  such  rules  the  Courts  would  be  guided  by  the 
law  applicable  to  impartible  property.  SembUf — That 
a  saianjam  is  impartible,  and  on  the  death  of  the 
eldest  son  descends  to  his  son  in  preference  to  his 
rarviving  brother.  Bam  Chakdba  Mahtbi  v.  Ybk- 
xATaAoMABTBi  .    L  la.  R,  6  Boxn,  688 


19. 


Grant  of  aemindari  lands.— 

hereditary  mokurrari  tenure. — Death  of  grantee 
vnthout  heirs. — Escheat. — Lands  belonging  to  a  ze- 
mindari  granted  by  the  zemindar  under  an  absolute 
hereditary  mokurrari  tenure,  do  not,  on  the  death  of 
the  grantee  without  heirs,  revert  to  the  zemindar; 
nor  does  the  zemindar,  under  such  circumstances, 
take  by  escheat  a  tenure  subordinate  to  and  carved 
out  of  his  zemindari.  Where  there  is  a  failure  of 
heirs,  the  Crown,  by  the  general  prerogative,  will 
take  the  property  by  escheat  subject  to  any  trusts  or 
charges  affecting  it;  and  there  is  nothing  in  the 
nature  of  a  mokurrari  tenure  which  should  prevent 
the  Crown  from  so  taking  it  subject  to  the  payment 
of  the  rent  reserved  under  it.  Sokxt  Koobb  «. 
HnonTT  Bahadoob 

[I.L.B.,l^Galo.,891:  26W.B^889 
I«.IU8LA.»82 


80. 


■^— —  R^nt  due  to  ss- 
mindar. — Maganam  in  hands  of  separate  persons. — 
Apportionment  of  rent.-^Madras  Reg.  XXV  of 
1802,  s,  9. — ^The  rent  duetto  a  zATP^^d^^  from  tne 
gnmtee  of  a  maganam  or  cUvision  of  the  zemindari 
is  not  a  charge  upon  the  maganam.  It  is  a  debt 
due  to  the  zeminds^,  and  nothing  more.  When  the 
zemindar  instituted  the  suit  for  rent  the  maganam 
was  in  the  possession  of  third  parties,  who  had  be- 
come owners  of  different  portions  of  it  by  purchase. 
The  zemindar  sought  to  mi^e  all  dt  them  jointly 
and  severally  liable  for  the  entire  amount  of  rent  due 
to  him.  The  lower  Court  apportioned  the  rent  upon 
the  several  villages  in  the  hands  of  the  purchasers. 
-^Held  that  in  the  absence  of  a  subdivision  under 
section  9  of  Begulation  XXV  of  1802,  the  appor- 
tionment might  not  be  binding  upon  the  Oovem- 
ment, but  it  did  not  follow  that  it  might  not  bs  good 


QBAJSrr—e&mtinued. 

1.  CONSTRUCTION  OF  OBANT&— continued. 

Grant  of  semindari  IsatSiB— continued. 

as  between  the  parties  to  the  suit,  and  that  there  was 
no  foundation  for  the  contention  that  the  purchasers 
were  jointiy  and  severally  liable  for  the  rent  fixed 
upon  the  whole  maganam.  ZBMnrDABi  or  Rakvad 
V.  Raxaxaity  Ammal      .    LL.B.,aMad.,284 


2L 


Grant  of  semindari  land 


rent-firee.— Bm;^.  Beg.  XZX  o/ i7»5.— ReguUtion 
XIX  of  1798  refers  to  grants  to  hold  land  free  of 
revenue,  not  to  grants  made  by  a  private  individual 
free  of  rent.  A  party  holding  under  a  joutuck  grant 
from  a  zemindar  containing  no  reservation  of  rent  is 
entitled  to  hold  rent-free.  Kaiibshubbb  Dabsbb 
V.  CouBT or  Wabds    .        .        .    12W.B.,261 

2.  POWER  TO  GR^NT. 

Grant  of  rent-flree  tenure. 


-^Jaghirs.^Fo%Der    before  Permanent   Settlement. 

^  zf^miff^^^^r  had  no  power  before  the  Permanent 

Settlement  to  grant  a  rent-free  tenure,  or  a  tenure  at 
a  less  rent  than  the  share  of  the  produce  payable  to 
Government  for  revenue ;  nor  had  he  power  to  grant 
jairhirs.    NnJCONKT  SiNGH  «.  Govbbnic bht 
^^  [8  W.  R,  121 

S.  C.  on  appeal  to  Privy  Council  .  18  W.  IL,  821 

28.   — —    ^^-  -^^  ^f 

1793,  s.  lO.'-Orant  for  pubUe  purposes.— Ment.-^ 
Bevenue.—A  zemindar  in  1880  granted  rent-free*  22 
bighas  of  land  out  of  his  zemindari  to  A.,  who  was 
to  make  a  tank,  the  use  of  which  was  to  be  devoted 
to  the  pubUc  In  Pebruajy  1862,  a  successor  to 
the  grantor  in  the  zemindari  sought  to  resume  the 
hind,  on  the  ground  that  the  original  "rent-free" 
grant  was  null  and  void,  it  having  been  made  with- 
out the  sanction  of  Government.  Held  per  Nobkak, 
PuKDrr,  and  LsynrGB,  JJ.  (Tbbvob  and  Loch,  JJ., 
dissenting),  such  a  grant  was  vaUd.  It  was  not 
within  the  meaning  of  Regulation  XIX  of  1793,  sec- 
tion 10.  •*  Rent  to  the  zemindar  "  and  *«  Revenue  of 
Government*'  distinguished.  PiaiBUBDW  v.  Ma- 
DHUBUDAir  Pal  Chowdhbt  «,„  «    ,- 

[B.  L.  IL,  Sup.  YoU  75 :  a  W.  B.,  16 

OverruUng  Hubebhabaih  GoflBAiw  «.  Shotcbhoo- 

HATH  MUKDLB  .  .  .  .     1  W .  B.,  6 


24. 


Beng.  Beg.  XIX 


of  1793,  9.  lO.-Besumption.—BBni'-Bewnue,^ 
Weld  p^  Pbaoook,  a  J.,  and  L.  S.  Jackson  and 
MACFHBBBOK,  JJ.  (Batlbt,  Nobmak,  and  Sbton- 
Kabb.  JJ*  dissenting)— The  words  "exempt  from 
^^^e"  ii««tionlO:RegulationXIX of  1793,  refer 
onlv  to  grants  free  from  the  payment  of  revenue  to 
Government,  and  do  not  include  granto  or  leases  by  a 
lemindar  exempt  from  the  payment  of  rent.  There- 
fore a  rent-free  gr^t  made  by  a  zemindar,  and  d 
foHiorione  by  a  maurasi  ijaradar,  of  a  specific  portion 
of  land  after  a  permanent  settlement  of  the  estate  to 
which  it  belongs,  is  valid  as  •fir«»?«»V*hegiantor  and 
his  heirs  or  agwnst  a  purchaser  of  the  estate  by  pri- 
vate  sale,  and  is  not  liable  to  be  resumed  under 
that  mxdon.      Held  per   Batlbt,  Nobmak,  and 
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QUANT— eofUinued, 

2.  POWER  TO  GKAJST—eonHnued. 
Grant  of  rent-free  tenure— co«h'flNMi{. 
Sktov-Kabb,  J  J.,  contra.  Mahoked  Akil  «.  AsAD- 

UKVI88A  BiBI.     MUTTTLALL  SbIT  QwTU.  V.   DBSH- 

kabBoy  .  B.Ij.B.ySup.VoL»774:9W.B^  1 


26. 


EffM  of  grant 

certain  quantity  of 

to  his 


(tgaintt  anction-pnrehater. — A 
seer  land  was  given  by  a  Mahomedan 
daughter,  on  tibe  occasion  of  her  marriagey  to  be  held 
by  her  as  seer, — ^that  is  to  say,  free  from  payment  of 
rent,  but  not  free  from  paj^ment  of  revenue.  Seld 
that  a  zemindar  was  competent  to  make  such  grant, 
and  his  act  is  binding  on  the  auction-purchaser, 
whose  right  is  only  to  receive  the  revenue-rate  from 
the  grantee.    AmcuD  Oollas  «.  Mxthoo  Lall 

[8Agra,186 


26. 


'  Grant  fbr  pabllo  purposes. 
— Liability  to  aitessment  of  rent, — ^A  grant  for  a 
road  used  annually  for  the  Rath  Jattra  is  vaUd  and 
not  assessable  with  rent,  the  grant  being  for  a  public 

purpose.        HUBBBHABAIV    GOBBAIN   O.    ShITKBHOO 

Nath  MuirDTTL        .        .        •        «    IW.B.,6 


27. 


Tank    granted 


euheeq^ent  to  1790,-^^  tank  granted  subsequently  ' 
te  1790  is  liable  to  resumption  in  the  abs^oe  of 
proof  of  its  having  been  either  the  condition  of  the 
grant  or  the  intention  of  the  g^rantor  that  the  tank 
should  be  a  public  benefit  &ich  a  case  does  not 
come  within  the  ruling  of  the  Full  Bench  in  Pwtr- 
nddin  v.  Mudhneoodnn  Pal  Ckowdhry,  B,  L.  2., 
iStep.  Foi.,  76,      JUBOONATH  SiBOAB  «.  BOVOKALBI 

MiTTBB 2  W.  Bh  205 

ChUKSXB  EAVT  CkXTOKBBBUTIT  «.  BUKKOO  Bb- 

HABBB  Chundbb  .  .    8  W.  B^  177 


2a 


Supplg  of  voter 


to  villagerej^om  welle  to  be  dag, — Bnilding  templee. 
— Power  to  retume  and  aeeeet  grant, — ^Where  the 
manager  of  a  Goal  Company  had  aUowed  persons 
to  settle  on  the  lands  of  the  Company,  on  conditions 
about  which  a  dispute  arose,  and  the  Company  sought 
to  assess  the  land  with  rent,  and  the  tenants  claimed  to 
hold  it  rent-free,— £tf2d  by  the  High  Court  that  in  the 
case  of  one  plot  on  which  the  tenant  had  agreed 
to  dig  wells  and  had  done  so,  the  water  which 
the  villagers  on  ti^e  Company's  estate  drew  from  the 
said  wells  was  in  the  nature  of  a  fur  consideration 
for  the  land ;  and  that,  though  the  land  was  assessaUe 
with  rent,  the  Company  could  not  assess  it  so  lonff 
as  the  villagers  were  supplied  with  water.  In  r^gaid 
to  another  plot,  however^  in  which  some  temples  had 
been  erected, — Reld  that  the  temples  did  not  in  any 
way  further  the  objects  of  the  Company,  and  could 
not  be  treated  as  fair  consideration,  and  that  the 
Company  could  assess  the  plot.  Bbvgal  Coal  Cok- 
PAinr  V,  HuBDTAL  Mabwabbb     .  26  W.  B.,  246 


29. 


Grant  of  land  rent-f^ree.— 


Seng,  Beg,  XTXofl793,  t,  lO.-^Beg,  XH  of  1795, 
,.  10,— Act  XVIIIof  1873,  S9,  80,  96,^ Act  XIX 
of  1873,  #.  79. —The  plaintifF  in  this  suit  claimed  the 
possession  of  certain  land  in  virtue  of  a  grant  thereof  to 
him,  not  merely  of  the  proprietary  right  in  such  land. 


QiBANT—eontinaed, 

2.  POWBR  TO'  QRAJn—eoHHimed. 

Grant  of  land  rent-free— ^oNitmMtf. 

but  of  the  rents  of  the  same  undiminished  by  the  pay- 
ment of  the  revenue  asswsed  thereon,  which  the 
grantor  took  upon  himself  to  pay.  Held  by  Stvabt, 
C.  J,,  FBAB80N,  J.,  and  Ojj}nxLD,  J,,  that  the 
grant  was  nuU  and  void  and  liable  to  resumption, 
with  reference  to  section  10  of  Regulation  XIX 
of  1798,  and  Bcffulation  XLI  of  1795,  and  section  80 
of  Act  XVIII  of  1878,  and  section  79  of  Act  XIX  of 
1878.  Per  Spakkib,  J, — That  the  question  whether 
the  grant  was  null  and  void  with  reference  to  those 
Regulations  and  Acts  ^d  not  arise,  as  the  grants  on  the 
fiMits  found  by  the  Court  below,  was  not  one  within 
the  terms  of  those  Regulations.  JAaAWATH  Pav- 
BAT  V.  Pbao  SnrOH    .        «  1. 14.  Bh  2  AIL,  646 


80. 


Beng,     Beg. 


XIX  qf  179$,  e.  lO.-^Aet  XVUI  of  1873,  ee. 
80, 96  (e),-^Aet  XIX  of  1878,  ee,  79, 241  (A).— The 
plaintifls  in  this  suit,  femindars  of  a  certun  village, 
sued  for  the  possession  of  certain  hmd  in  such  village, 
alleging  that  it  had  been  assigned  to  a  predecessor  of 
the  defendant  to  hold  so  long  as  he  and  his  successors 
continued  to  perform  the  duties  of  village  watchman, 
and  the  defendant  had  ceased  to  perform  those  duties 
and  was  holding  as  a  trespasser.  The  defendant  set 
up  as  a  defence  to  the  suit  that  he  and  his  predeces- 
sors had  held  the  land  rent-free  for  two  hundred 
years,  and  that  he  held  it  as  a  proprietor.  Meld  that 
such  assig^nment  was  not  a  grant  within  the  meaning 
of  Regulation  XIX  of  1798.  Pubav  ICal  v.  Padma 
[LI..B.,2A1L,782 


8L 


Hereditary  grant,  Preeump- 


tion  6L  —  Allowance.  — Long  et^ogment, —  Title. 
—Bom,  Beg.  V  of  1827,  e.  1.  — Where  the  plain- 
tiff's ancestors  had  enjoyed  an  allowance  during  four 
successive  generations  for  a  period  extending  over  more 
than  a  century,  the  legal  presumption,  in  the  absence 
of  the  original  grant,  is  that  such  grant  was  hereditary. 
The  allowance  having  been  continued,  by  the  British 
Government  to  the  plaintiff's  grandfather,  for  the 
same  reason  for  which  a  village  (admitted  to  be  held  on 
hereditary  tenure)  had  been  continued,  and  having 
been  paid  to  the  plaintiff's  grandfather  up  to  his  de- 
cease, and  afterwards,  as  a  matter  of  course,  to 
the  plaintiff's  father,  it  was  held  that  the  enjoyment 
of  the  plaintiff's  grandfather  and  father  was  proprie- 
tary enjoyment ;  and  as  this  enjoyment  had  continued 
uninterruptedly  for  more  than  thirty  years,  that, 
under  Regulation  Y  of  1827,  section  1,  a  statutoxy 
and  indefeasible  title  to  the  allowance  had  been 
acquired.  l>S8Ai  Kaltabbata  Hvbakatbata  v. 
QovBBNiCBVT  or  BoKBAT         .   6  Bom.»  A.  C.»  1 

-  Hereditary  oharltable  grant 


^AUovoanoe  for  tempU.-^Bom.  Beg,  V  of  1827, 
e,  1, — Where  a  charitable  srant  in  connection  with  a 
temple  was  proved  to  have  been  enjoyed  by  the  incum- 
bent and  those  under  whom  he  held  in  regular  succes- 
sion for  more  than  thirty  years,  it  was  held  that  the 
grantee  had  acquired  a  right  of  property  in  it  under 
Regulation  V  of  1827,  section  1.  By  Wabdbn,  J, — 
Independently  of  the  origin  or  nature  of  the  grant. 
By  GiBBS,  J. — In  the  absence  of  it  being  shown  to 
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QBAJSiT-^eonHnued. 

2.  POWER  TO  GBAST-^eoniinued. 

Hereditary  charitable  zrajit^eonHnued, 

ha^e  been  •  personal  grant,  and  by  the  oondact  of 
€K)vemment  in  paying  to  the  lerenl  generationa  in 
raccefldon.  Goijaotob  or  Khboa  «.  HuusKikirKirB 
TiKAX  .6  Bqdl,  a.  C^  28 


8.  GBAirrS  FOR  MAINTSNANCB. 


8a 


Nature  of  tenure.— JB«nMip« 


iian  and  atieutMiU  of  Imndt.—lD.  a  loit  for  aneu- 
ment  of  rent  on  certain  YiUageB  the  defendant  ad- 
mitted that  the  villages  formerly  belonged  to  the 
phdntifPs  predecessor,  but  were  given  over  to  them 
for  their  maintenance.  Meld  that  under  these  drcom- 
stsnces  the  defendant's  tenancy  was  a  mere  tenancy- 
at-wiU,  which  the.plaintiif  s  predecessor  had  a  right  to 
determine  at  any  time.  GOTBBnCBVT  v.  Lall  Mo* 
HUH  Kauth SHay^lSe 

34^  __  Grant  by  B^Ja  of  Faohete. 

— Duration  and  ejf^i  of  weh  gtamU, — ^A  grant  by 


a  former  Raja  of  Pktehete  of  a  pergnnna,  part  of  the 
semindari  or  raj  of  Fktchete,  to  a  member  of  his 
family,  KM  to  be  a  grant  for  maintenance  only,  and 
resumption  was  decreed  to  the  Raja  in  possession. 
StnMt^ — Grants  made  by  the  predecessor  of  the  Raja 
in  possession,  whether  in  fee  or  for  mi^ntenance,  in- 
ure only  during  the  lifetime  of  the  grantor,  and 
are  notoinding  on  his  successor.  QyMft^ — Whether 
the  zemindari  of  Pachete  constitutes  an  indivisible 
estate  of  inheritance  and  as  such  inalienable.  Ak- 
nvDLAL  Snra  Dio  «.  Dhibbaj  Oubboop  Nabatav 
Dio        ....     6  Moore's  I.  A.9  82 


86. 


Duration  of  maintenanoe 


grant. — Power  of  gemindar  to  returns  ^rant  for 
fnaintenanee. — Possession  of  successors  of  grantee, 
— Land  held  as  a  maintenance  grant  is  resumable 
by  the  semindar  at  the  death  of  the  grantees 
whether  it  \b  in  the  hands  of  more  immediate,  or  in 
those  of  more  remote,  members  of  the  familv ;  the 
nature  of  such  a  grant  being  to  make  suitable  pro- 
vision for  the  immediate  members,  while  it  prevents 
the  zemindari  from  being  completely  swallowed  up 
by  continuous  demands.  The  successors  of  such 
grantee,  paying  rent  to  the  zemindar,  cannot  be 
regarded  as  holding  adversely  to  him.  WooDOY- 
ASITTO  DSB  «.  Makoovd  Kasaiv  Asitto  Dbb 

[a2W.B^286 


86. 


—————  Cfharge  on  ss- 
mindari. — ^A  maintenance  grants  claimed  to  be  here- 
ditary, held  to  be  for  life  only.  Lekraf  Uoy  v.  ZWa- 
Aya  8\ngh,  1 L,  £,,  8  Calo.,  210,  quoted.  A  mainte- 
nanoe grant  which  the  donor  directs  to  be  paid  by 
his  agent  out  of  the  revenues  of  a  certain  zemindari 
does  not  form  a  charge  on  that  zemindari.  Bib 
Chvbdbb  Mahiokta  Bahasoob  V,  IsHAH  Chun- 
dbb  Thaxicb  8  C.  la.  B«y  417 


87. 


ValMs  of  land 


enkaneed  hy  irrigation, — Where  a  zemindar  granted 
to  his  mother,  in  lieu  of  maintenance,  two  villages, 
the  income  of  which,  upon  the  introduction  of  irri- 
gation, was  greatly  enhanced  without  any  expendi- 


QUAJSTT— continued, 

8.  GRANTS  FOR  MAINTENAKCE-^a<t4i«e<f. 

Duration  of  maintenanoe  grant— coa^iansi. 

ture  or  labour  on  the  part  of  the  grantee, — Seld,  in 
a  suit  by  the  grantee  for  damages  against  parties 
claiming  to  have  been  put  in  possession  of  the  lands 
of  the  two  villages  by  tiie  successor  of  the  grantor — 
(1)  that  in  the  absence  of  express  words  to  the  con- 
trary the  grant  inured  for  the  grantee's  life ;  (2) 
that  as  the  provision  was  reasonable  the  grant  was 
binding  nn  tiie  successor  of  the  grantor;  (8)  that 
the  introduction  of  irrigation  not  having  been  con- 
templated at  the  time  of  the  grant,  might  entitle  the 
present  zemindar  to  revise  and  re-adjust  the  terms 
of  the  grant,  but  was  no  ground  for  dispossessing 
the  grantee.    Bhatakakxa  v,  Raxasaki 

[L  LB.,  4  Mad.,  198 

88.  ■  Presumption  of 

nature  otgra/eifrom  long  undisturbed  possession, — 
Successive  enjoyment  f6r  three  generations,  without 
interference,  of  land  granted  1^  a  zemindar  to  a 
member  of  his  family  in  lieu  of  maintenance,  justi- 
fies the  presumption  that  the  original  grant  was 
intended  to  be  absolute.  Salub  Zakikdab  v,  Pbd- 
DA  Paxib  Raju     .        •    I.  Ii.  B.,  4  Mad,  871 

4.  POWER  OF  ALIENATION  BY  GRANTEE. 


88. 


BurviYOTBhip.^  Bights   of 


widow, — Or  ant  hg  Qovemmeni  for  maintenanoe  of 
familg, — ^The  lands  of  three  brothers  having  been 
confiscated,  the  Qovemment  afterwards  assigned  re- 
venue-paying binds  for  the  benefit,  in  certain  pro- 
portions, of  the  minor  son  of  the  eldest  brother,  also 
of  the  widow,  minor  Bon,  and  daughter  of  the  young- 
est brother  (both  these  brothers  being  then  de- 
ceased) ;  and  the  second  brother,  who  survived,  was 
put  into  possession  of  a  proportionate  part  of  the 
property.  Seld  by  the  Pnvy  Oouncil  that  the 
widow  of  the  youngest  brother,  on  the  deaths  of  his 
son  and  daughter,  became  by  survivorship  sole  owner 
of  the  estate  so  assigned  for  their  and  her  benefit;  so 
that  an  alienation  cS  part  if  made  by  her  could  not  be 
set  aside  at  the  instance  of  the  second  brother,  who 
failed  to  show,  on  the  above  state  of  things,  that  the 
estate.was  heritable  property  of  the  son,  as  whose  uncle 
and  heir  he  claimed.  Nabpat  Sikoh  «.  Mahokbd 
Ali  HuBSAur  Ehab        .       I.  Lu  B^  11  Calc,  1 


40. 


AUenatlon  by  semlndar.— 


Validiig  of,  against  his  successor, — ^A  grant  of  a 
portion  of  a  zemindari  by  the  zemindar  in  favour  of 
his  sister  cannot  operate  independently  of  her  claim 
to  maintenance,  so  as  to  bind  his  successor,  though 
the  alienation  may  be  binding  as  against  the  grantor 
during  his  life.     Malayabata  Nayavab  v,  Oppay 

lMad.,849 

-  Charge  in  favour  of  stranger. 


4L 

— Perpetual  annuitg, — ^A  zemindar  has  no  more 
power  to  charge  a  perpetual  annni^  in  favour  of  a 
stranger  on  t£e  income  (of  the  zemindari  than  he 
has  to  alienate  tiie  corpus.  Nabatanoa  Dbyit  v, 
Habischahsava  Dbyv  1  Mad.9  455 

See  SvBBABATVLV  Natak  V,  Rama  Rbbdi 

[1  Mad.,  141 
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QUAlSlT^continued, 

4.  POWER  OF  ALIENATION  BT  GRANTEE 
•j-continued, 
42.  — — — — i  Oraat  by  holder  of  appan- 
age.— Zecue  for  miwing  pwyosef. — ThoTigh  the 
holder  of  a  yonnger  brother's  appanage  has  no  power 
of  complete  and  absolute  alienation  of  property,  of 
which  he  has  only  a  limited  tenure  for  maintenance, 
BtiU  a  lease  gpranted  by  him  is  good  as  between  him 
and  the  grantee  and  those  claiming  under  the  gpran- 
tor,  at  least  during  the  grantor's  life.  IGning 
leases,  like  leases  for  buil£ng,  are  among  those 
which  the  regulations  particularly  favour  as  being 
in  their  nature  such  as  to  require  a  long  time  for 
profitable  working.     Gobdov,  Stuabt,  &  Co.,  v. 

TiKAITKBB  SOOLAB  EOWABEB   .  W.  B.,  1864,  370 


4a. 


Grant  ftom  person  with 


only  temporary  interest— ^otZore  to  prove 
right  of  occupancy, — In  a  suit  to  recover  possession 
of  debiutter  land  where  plaintiff  relied  upon  a  mau- 
rasi  pottah  which  had  been  granted  by  or  with  the 
permission  of  apoojaree  no  longer  in  office,  the  prin- 
cipal defendant  claiming  under  a  lease  from  the 
existing  poojaree, — Held  that  plaintiff  could  not 
succeed,  in  the  absence  of  evidence  of  a  right  of  occu- 
pancy, under  section  6,  Act  X  of  1869,  and  his  title 
was  bad  as  based  upon  a  grant  from  a  person  who 
had  only  a  limited  or  temporary  interest  in  the  land. 
QooRoo  Pbsshad  Rot  «.  Ram  Loohun  Paijeay 

[13W.B.,24I 


44. 


Grant  by  military  authori- 


ties  of  cantonment  IsisudL-^Reawmption  hy  Gov- 
erument.—'Where  Qovemment  had  permitted  the 
military  authorities  to  use  certiun  land  for  canton- 
ment purposes,  which  land  was  subsequently  resumed 
by  the  Government,— -JTuW  that  the  military  autho- 
rities had  no  power  to  make  a  gprant  of  the  land 
given  for  military  purposes  for  a  period  longer  than 
the  land  would  remain  in  their  possession,  and  that 
no  term  of  limitation  had  expired  te  bar  the  or^nary 
right  of  Qovemment  as  a  landlord  to  demand  rent. 

RAXOHANS  9,  GOLLBOTOB  OV  HiBZAFOSB 

[8  Agra,  7 

6.  RESUMPTION  OR  REVOCATION  OP 
GRANTS. 


45. 


Mokorarri   grant  in  per- 


petuity.— Might  of  resumption  in  grantor, — A  mo- 
kurrari  tenure  granted  in  perpetuity  cannot  be 
resumed  by  the  grantor,  even  if  the  grantee  dies 
without  leaving  heirs.  HncMUT  Bahadtjb  «.  Soo- 
WBET  KooEB         .        .        .        16  W.  B^  649 


46. 


Grant  of  moknrarri  pot- 


tah.—Po<o«r  to  reeume  on  death  of  grantor.-^A  mo- 
kuiarri  pofctah  granted  by  a  Raja  of  Tipperah  to  a 
member  of  his  family  is,  by  recognised  custom, 
resumable  on  the  death  of  the  grantor.    Roop  MooN- 

^BBB  EOOBBBE  «.  BSBB  ChUVDB      JoOBBAJ 

[0  W.  B.,  808 


47. 


Amaram  grants — Sight   to 


resume, — Arreart  of  aeseeement,  Liabilitg  for, — An 
amaram  grant  is  resumable  at  the  pleasure  of  the 


GBAKT— eon^tiHfsdf. 

6.  RESUMPTION  OR  REVOCATION  OP 
OBASTS--^o»tinued. 

Amaram  g^tait--eontinmed, 

zemindar.  The  'grantees  of  such  a  grant,  when  re- 
sumed, if  they  remain  in  possession  without  payment 
of  the  assessment  which  they  are  lawfully  bound  to 
discharge,  are  liable  to  be  sued  for  such  arrears  of 
assessment.  Unidi  Rajaha  Raji  Vbneatapebu- 
MAL  Rauzb  «.  Pbmmasamt  Vbkkatadby  Naidoo 
[4  W.  B.,  F.  G.»  121 :  7  Moore's  L  A.,  128 


48. 


•  Annual  allowance  for  paiki 


knot. — Allofoanee  attached  to  hereditary  offiee,- 
Bight  of  Qovemment  to  reeume, — ^An  annual  allow- 
ance for  palki  huq  (palanquin  allowance)  to  the 
holder  of  the  hereditary  office  of  Desai  of  Broach 
held  under  a  jaghir  g^nt  charged  by  former  native 
Govemmente  in  the  land  revenues  of  that  pergunnah, 
is  incident  to  the  tenure  of  Desai  and  is  not  resum- 
able by  Qovemment.  Qovbbkmbkt  of  Bombay  v, 
Dbbai  TTiT.T.TAwttAT  Hakoomittbai 

[14  Moore's  LA.,  651 


48. 


Grant  by  Government  by 


proclamation. — JStevocation  of,  by  proclamation, 
—  Content, — Meeumption,  Power  of, — Government 
cannot,  by  issuing  a  subsequent  proclamation,  resume 
a  g^nt  made  by  a  previous  proclamation,  inasmuch 
as  it  cannot,  any  more  than  a  private  person,  without 
the  consent  of  the  donee,  revoke  a  gift  actually  made. 

COLLEOTOB  OB  RATBAGIBZ  V,  YtAKKATBAY  NaBAY- 

AN  SiTBYB      ...        .8  Bom.,  A.  C,  1 
-  Constmetion  of  gift.—2W5aZ 


60. 

euetom. — Evidence  of  intention, — In  view  of  the 
circumstances  under  which  an  oral  lease  of  villages  at 
a  favourable  rate  of  rent,  and  of  indefinite  duration, 
was  made  by  the  proprietor,  a  talukdar,  in  favour  of 
her  daughter,  it  was  held  not  to  be  a  lease  for  life, 
but  to  be  resumable  at  the  lessor's  pleasure.  The 
parties  belonged  to  a  tribe  (Ahban)  appearing  to  be 
Mahomedan,  but  in  regard  to  inheritance  and  main- 
tenance, having  customs  of  ito  own,  which  permitted 
the  resumption.  There  was  no  evidence  of  the  les- 
sor's intention  contemporaneous  with  the  making  of 
the  lease;  but  her  will,  executed  within  two  years 
after  and  made  known  to  the  Government  to  show 
the  future  succession  to  the  taluk,  contained  a  bequest 
of  the  same  villages  to  the  lessee,  with  express  reserva- 
tion of  power  to  alter  this  disposition.  Seld  that 
this  was  evidence  bearing  on  the  question  of  inten- 
tion.   Najbak  Bibi  v.  Chaitd  Bibi 

[L  li.  Bh  10  Gale,  288: 18  G.  I<.  B.,  401 
L.  B.,  10  L  A.,  188 


61. 


Effect  of  resumption  and 


settlement  on  lakhiraj  tenures.— After  re- 
sumption and  settiement  a  lakhiraj  estate  becomes, 
to  all  intente  and  purposes,  a  separate  semindari  held 
from  Government  in  perpetui^,  the  proprietors  of 
which  are,  in  accordance  with  the  Full  Bench  ruling  of 
the  14ibh  December  lS67^]l£ahomed  Ahil  v.  Aeadu- 
niiea  BiH,  B,  L,  J2.,  Sup.  Vol,  774  {9  W,  S,,  i)— 
capable  of  granting  portions  rent-free;  the  grantor 
taking  such  land,  with  the  risk  of  losing  it  again,  in 
the  event  of  the  whole  estate  being  sold  i^r  default 
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6.  EESUMPTION  OR  REVOCATION  OF 
QRANTS— e<m^'iM(«<{. 

Sffect  of  reeumption  and  settlement  on 
lakhiraj  tenures — oonHnMed. 

on  the  part  of  the  zemindar.    Dabeb  Pbbbhad  v. 
Jot  Lajll  Chowdhby         .        .    12W.B.,86QL 


62. 


Qrant  by  Hindn  Sovereign 


to  mndn  temple.'^Nibandha.-^Antattha  Sadil- 
var, — KheHj  Jamabandi  Parbhare  Paiki, — JZeZi- 
gicmt  penalty  for  rMifmp^tofi.— The  Peiahwa,  by  a 
sanad,  dated  1790,  granted  to  m  ancestor  of  the 
plaintiffs,  for  the  support  of  a  Hindu  temple,  an 
annual  cash  allowance  of  R360  out  of  the  **  Antastha 
Sadilvar''  and  three  khandis  of  rice  out  of  the 
"Kherij  Jamabandi  Fbrbhare,"  to  be  levied  from 
certain  mahals  and  forts  mentioned  in  the  sanad. 
The  allowances  were  paid  till  the  death  of  the 
plaintiffs'  father  on  the  26th  December  1859,  when 
the  Collector  of  Thana  stopped  tiiem.  On  the  23rd 
Beoember  1870,  thia  plaintilb  sued  to  establish  their 
right  to  the  grant  and  to  recover  six  years'  arrears  of 
the  aUowanoes.  Seld  that  the  grant  was  irresum- 
able,  inalienable,  and  perpetual.  It  was  not  a  grant 
from  the  revenues  of  the  State  at  huge  or  even  of  the 
zilla,  but  was  made  up  of  certain  small  special  grants 
charged  upon  the  Antastha  Sadilvar,  produced  by 
certain  special  localities  in  the  siUa.  Thus  the  grant 
was  essentially  localised,  and  whatever  there  might 
have  been  of  contingency  or  variability  in  the  levy  or 
application  of  the  Antastha  Sadilvar  previously  to 
the  making  of  the  g^nt»  such  contingency  or  vari- 
ability ceased  to  the  extent  of  the  grant  from  the 
moment  of  its  being  made  to  a  Hindu  temple.  The 
religious  penalty  for  the  resumption  of  a  royal  grant 
made  for  Hindu  religious  purposes  is  sometimes  ex- 
pressed in  the  grant  and  sometimes  omitted  from  it. 
But  its  omission  does  not  in  any  wise  derogate  from 
the  durability  of  the  grant.  The  Hindu  law  implies 
the  religious  penalty  for  resumption,  albdt  not  ex- 
pressed in  the  sanaol  A  pension  or  other  periodical 
payment  or  allowance  granted  in  permanence  is  ni- 
bandha,  whether  secured  on  land  or  not.  Quare, — 
Whether  a  private  individual  as  well  as  a  royal  per- 
sonage may  create  a  nibandha.  Collbotob  of 
Thaita  V,  Habi  Sitasam  .  I.  L.  B.,  6  Bom.,  646 

GBATUITIBS,  SUIT  TO    BEGOVEB, 
FBOM  INTBUDEB    UST   OFFICE. 

See  Right  ot  Suit— Oftiob  ob  Emolu- 
ment .    I.  Ij.  B^  2  Bom.»  470 

GBATUITY,   NON-DELIVEBT   OF— 

See  Attaohmbnt— SuBjBOTfl  ov  Attach- 

MEKT — ^ANFUITT  OB  PENSION. 

[I.  li.  B.,  8  AIL,  684 


GBATUITY  ALLOWED  BY  GOVERN- 
MENT. 

See  Attachment— Subjects  of  Attach- 
ment— Annuity  ob  Pension. 

[L  L.  B.,  6  AU.,  178 


GBAZING. 

See  PA8TUBAOB,  Right  to— 

[L  L.  B.,  2  BonL,  UO 

OBIEVOU8  HUBT. 

See     Cases    undbb    Hubt  —  Obieyous 
Hubt. 

See  Sbntbkob — CuMULATnni  Sentences. 

[L  L.  Bn  6  AU.,  121 

I.  L.  B«  7  AIL,  414 

OBOWING   CB0F8. 

See  Limitation  Act,  1877,  abt.  48  (1871, 

ABT.  48)      .    L  L.  B.,  4  Gala,  666 

See  Sale  fob  Abbbabs  of  Rent— Un- 

DBB-TBNUBBB,  SaLE  OF — 

[L  L.  B^  4  Calo.,  814 
See   Small   Cause   Coubt,  Mofussil— 

JUBISDICTION— MOTBABLB  PbOPEBTY. 

[6  B.  L.  B.,  194 

5  Bom.,  A.  C^  90 

24W.B^894 

OUABANTEE. 

L  ■  Contract  ot—StaMe  of  Fraude 

(29  Car.  iJ.),  c.  3,  9.4.— 21  Cho.  III.,  c.  70,  #.  17,— 
A  contract  of  gaarantee  iB  a  "  matter  of  contract  and 
dealing  "  within  the  terms  of  section  17  of  21  Qeorge 
111.,  chapter  70,  and  therefore  such  a  contract  made 
by  a  Hindu  is  not  affected  by  section  4  of  the  Statute 
of  Frauds.    Jaoadamba  Dasi  v.  Gbob 

[6  I.  L.  B^  689 

2.  — ^^— —  Appropriation  of  payments. 

— Guarantee  on  advance  to  limited  company. — In 
consideration  that  the  phiintiffs  would  advance  a 
certain  sum  to  a  limited  company,  two  of  the  direct- 
ors agreed  that  the  pUuntiif s  should  repay  themselves 
the  amount  "  from  the  first  moneys  received  by  them 
on  account  of  the  said  company,"  and  each  of  them 
agreed  to  hold  himself  personally  responsible  for  the 
payment  of  half  the  amount  of  any  deficiency  of  the 
amount  realised  by  the  plaintiffs  in  the  manner  above 
described.  At  this  lime  the  plaintiffs  were  the 
bankers  of  the  company,  and  were  reguhwrly  paying 
and  receiving  money  for  them.  The  plaintiffs,  in- 
stead of  applying  the  first  moneys  coming  to  their 
hands  in  liquidation  of  the  amount  advanced  under 
the  guarantee,  applied  such  moneys  towards  the  pay- 
ment of  other  debts  due  to  themselves  from  the  com- 
pany. In  an  action  against  the  executrix  of  one  of 
the  directors, — Held,  upholdmg  the  decision  of  the 
Court  below,  that  the  plaintiffs,  as  between  them* 
selves  and  the  guarantors,  were  bound  to  appropriate 
the  first  receipts  to  the  payment  of  the  guaranteed 
debt ;  and  that  as  they  had  not  done  this,  the  guarantee 
was  discharged.    Nioholls  v.  Wilson 

[L  L.  B.,  4  Calo.,  560:  8  C.  L.  B.»  861 

CtlBtom. — Trade  cuetom  in  Bea- 


8. 

war. — Payments  madehy  arathdare. — Ratification. 
— By  a  custom  of  Beawar,  a  merchant  coming  there 
from  another  district  is  allowed  to  trade  only  in  the 
name  and  in  the  credit  of  some  local  arath  or  bank- 
ing firm  which  gurantees  his  dealings,  and  to  which. 
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GUABAITFEE.— Custom— oo»<tfi«6if. 

on  the  ooncloBion  of  tranBactions,  »  panri,  or  memo- 
randam  l^reof,  ib  lent  by  the  Btzanger-merchant. 
C.  coming  to  Beawar  made  several  pnrchases  in  ac« 
oordanoe  with  tiie  above  costom,  using  the  firm  of  8, 
^  Jf.  aa  his  araih.  On  leaving  Beawar,  he  sent 
8.  Sf  M,  tk  panri,  in  which  all  his  porchases,  except 
the  last  and  larsest,  under  which  he  had  taken  no 
delivery  and  had  made  no  payment,  were  entoed. 
On  application  by  the  vendors  in  the  last  transaction 
to  &  4*  Jf  .  as  guarantors  of  C.  to  make  good  the 
purchase-money,  they  at  first  refused  on  the  ground 
that  the  transaction  was  not  entered  in  the  panri  sent 
them,  but  afterwards  they  consented  to  pay  the 
vendors  the  amount  of  the  loss  occasioned  by  C/« 
fulure  to  pay  and  take  delivery.  In  a  suit  by  8,  4* 
Jf.  against  C,  to  recover  the  amount  so  paid, — HbUL 
that  if  the  plaintiffs  were  cognisant  of  and  allowed 
thdr  names  to  be  used  in  the  last  transaction,  as  was 
shown  to  have  been  the  case  in  previous  transactions, 
they  were,  according  to  the  custom,  liable  to  the 
vendors,  and  consequently  entitled  to  recover  over 
from  the  defendant  what  they  had  paid ;  and  that  even 
if  there  was  no  actual  authority  given  at  the  time  of 
the  transaction,  stiU,  as  the  defendant  had  used  the 
names  of  the  plaintiffs  as  his  guarantors,  and  had  held 
them  out  as  Ibble  to  pay  on  his  behalf  for  the  goods 
he  purchased,  they  were  thereby  authorised,  if  thev 
thought  fit,  to  make  the  subsequent  payment  which 
they  did  on  behalf  of  the  defendant,  or  (in  other 
words),  to  ratify  the  use  which  the  defendant  had 
made  of  their  name,  and  were  not  deprived  of  their 
right  to  do  so  by  their  having  for  a  time  repudiated 
liability.    SsTH  Saxub  Mttll  o.  Chooa  Lall 

'  [I.  Lu  B^  6  Gale  421 

L.Bh6I.A^288 

4,  I  Oondition  precedent—  Charter- 

part^.^Damages,Me(uure  o/.— The  defendants,  Jf. 
Q-,  &  Co*9  entered  into  a  contract  of  guarantee,  with 
the  plaintiffs,  P.  omA  C.  N.  C,  ^  Co.,  which  was  con- 
tained in  the  following  letter :  "In  consideration  of 
your  paying  us  on  account  of  C,  the  owner  of  the  ship 
Caroline,  chartered  by  you  to  load  at  Rangoon  with 
timber,  as  per  charter-party  executed  by  him  and  your 
good  selves,  dated  this  day,  the  sum  of  &21,600,  to 
be  paid  in  advance  and  in  part  freight  of  the  said 
vessel  payable  as  follows :  .vts.,  B18,000  at  Calcutta, 
and  BS,500  at  Bombay  for,  the  disbursement  of  the 
vessel  there;— we  hereby  guarantee  and  engage  to 
hold  you  harmless  against  all  losses,  damages,  and 
consequences  arising  from  the  non-performance  of  any 
of  the  acts,  covenants,  or  agreements  to  be  done, 
kept,  observed,  or  performed  by  or  on  the  part  of 
the  said  C,  in  terms  of  the  said  charter-party ;  and 
we  further  agree  to  allow  you  interest  at  the  rate  of 
10  per  cent,  per  annum,  to  be  charged  by  you  for  the 
said  advance  in  the  event  of  its  being  refunded  by 
us.  We  also  agree  to  see  the  voyage  performed  l^ 
the  said  vessel  in  full  terms  and  conditions  of  the 
said  charter-party  this  day  executed  by  C,  in  your 
favour."  To  this  the  pUdntiffs  replied  on  the  same 
day :  "  In  consideration  of  your  having  guaranteed  to 
keep  us  harmless  for  the  advance  made  by  us  to  C, 
owner  of  the  ship  Caroline,  against  freight  of  that 
vessel,  to  be  earned  by  her  on  the  anticipated  voyage 


GUARAirrEB.— Condition  precedent— eo»- 

tinued, 

from  Rangoon  to  Bombay,  with  a  cargo  of  timber,  as 
per  charter-party  executed  this  day  between  oursdves 
and  the  said  C  as  per  your  letter  of  guarantee  dated 
this  day,  we  hereby  agree  and  engage  ourselves  to 
make  you  over  a  mortgage-bond  on  tibe  British  barque 
Moulmein  of  805  tons,  executed  in  Moulmein  hy  the 
said  C  in  favour  of  if.  jB.  of  Rangoon,  for  certain 
debts  due  to  him  by  the  said  C,  duly  transferred  to 
you  free  from  N.  B'e  daim  on  the  said  barque  Moul- 
mein *'    The  charter-party  was  of  even  date,  and  was 
made  by  C  on  the  one  put  and  the  plaintiffs  on  the 
other  part,  and  it  was  thereby  agreed  that  the  ship 
Caroline,  '*  being  tight,  strong,  and  staunch,  and  in 
everv  way  fitted  for  the  voyage,  and  now  at  Bombay, 
shall  with  all  convenient  despatch  proceed  to  the  port 
of  Rangoon  in  British  Burma,  or  so  near  thereto  as  she 
may  siJely  get,  and  there  load  from  the  charterer's 
agents  or  their  order  a  full  and  complete  cargo  of  tim- 
ber," &C.,  "and being  so  loaded  shall  proceed  to  Bom- 
bay," &C.,  "  and  deliver  the  same  on  being  paid  freight 
in  the  manner  below  at  and  after  the  rate,"  &c.,  '*  the 
act  of  Qod,  Ac,,  excepted."    The  freight  to  be  paid 
as  follows  :  <*  BI8,000  in  Calcutta  on  the  ugning  of 
this  charter-part^,  fi8,600  also  in  advance  at  Bombay 
towards  defraying  the  disbursements  of  the  vessel  at 
that  port,  and  the  balance  to  be  paid  by  transfer  on 
account  aoid  to  credit  of  N.  B,  of  Rangoon,  for  money 
due  and  owing  to  him  bv  the  said  C.,"  Ac.    '*  And 
the  said  C.  hereby  binds  himself,"  Ac.,  '*  that  the  said 
vessel  Caroline  shall  be  ready  to  leave  Bombay  with- 
out any  delay  immediately  upon  the  disbursements 
being  satisfied;  and  in  case  she  cannot  leave  the  said 
port  of  Bombay  within  such  time  as  shall  be  con- 
sidered reasonable,  or  is  otherwise  detained  either  at 
Bombay  aforesaid  or  at  Rangoon,  except  for  or  by 
such  causes  as  the  act  of  Qod,"  &c^  **  then  and  in 
such  case  this  charter-party  shall  be  considered  null 
and  void,  and  the  said  cluurterers  shall  be  entitled  to 
recover  horn  the  said  C,  his  heirs  and  representatives, 
the  afbresud  sum  of  R21,600,  together  with  interest 
thereon,  calculated  from  the  date  hereof,  at  the  rate  of 
10  per  cent,  per  annum.    The  charterers  to  have  the 
option  of  cancelling  their  charter-party  in  the  event 
of  the  vessel  arriving  at  Rangoon  in  a  disabled  state, 
and  the  time  for  repurs  to  make  the  ship  seaworthy 
in  every  respect  exceeding  twenty-five  days.    Penalty 
for  non-performance  of  this  agreement,  the  estimated 
amount  of  freight."    The  pliantiffs  were  acting  on 
behalf  of  N.  B.,  and  the  defendants  on  behalf  of  C. 
during  the  whole  of  this  negotiation,  and  C.  was  at 
the  time  largely  indebted  to  N,B,    The  ship  Carolina> 
turned  out  to  be  unseaworthy,  and  the  charter-party 
was  not  carried  out.    In  an  action  by  the  plaintiffs 
against  the  d^endants  on  the  guarantee, — Held  that 
the  covenant  to  transfer  the  mortgage  of  the  Jfoii/- 
mein  was  independent,  and  not  a  condition  precedent 
to  the   plaintiff's  right  of  action.    Seld,  also,  on 
the  facts,  that  the  representation  in  the   charter- 
party  that  the  Caroline  was,  while  lying  at  Bombay, 
*' tight,  strong,  and  staunch,''  ^>  amounted   to  a 
contract  that  the  ship  should  be  so,  and  the  de- 
fendanto*  guarantee  covered  it    SM  also  that  the 
defendants  not  being  parties   to  the  charter-party, 
and  not  having  bound  themselves  to  any  assessment 
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of  damagesy  were  not  called  on  to  pay  the  penalty 
specified  in  the  last  clause  of  the  charter-paiiy,  but 
that  the  damages  against  them  must  be  the  actual 
damages  which  the  plaintiff s  on  N,  B*9  behalf  suffered 
in  consequence  oi  C.'#  breach  of  contract, — ^that 
is,  il21,600  naid  under  the  contract,  and  the  balance 
of  freight  that  would  have  gone  to  reduce  Jf.  B*9 
debt  and  interest  on  both  sums  from  the  date  of  the 
contract.  The  pUdntiffs,  however,  claimed  a  less 
sum  than  these  damages  would  amount  to,  and  there* 
fore  the  phuntiff s*  daim  was  decreed  in  full.  Pbv8- 
TOMm  Dhuvjbbbhot  v.  GBxeoBT 

[1  Ind.  Zxa^  K.  8«  412 


6. Surety. — BiMolowwe.^  MtUerial 

faet^CatUraet  Aet,  «.  142,— M.  was  dedazed  flie 
highest  bidder  at  a  sale  of  an  abkari  fkrm  for  three 
years,  and  his  bid  was  accepted  subject  to  his  fur- 
nishing the  securibf  requireid  by  the  conditions  of 
sale.  Having  f uled  to  furnish  security,  the  farm  was 
refold  at  a  loss  of  fi4^875,  and  Jf  .  became  indebted  to 
Government  in  that  amount.  On  the  re-sale,  M,  was 
again  declared  purchaser,  and  being  unable  to  furnish 
the  necessai^  security,  N,  was  accepted  as  his  surety 
for  the  due  fulfilment  of  the  conditions  of  the  lease  to 
be  performed  by  M,  N.  did  not  enquire  and  was  not 
informed  by  the  Ck>llector  as  to  the  debt  due  by  if. 
when  he  executed  the  surety  bond.  SM,  in  a  suit  to 
enforce  this  bond  (which  was  executed  before  tiie  Con- 
tract Act,  1872,  came  into  force)  against  if.,  that  N, 
was  not  discharged  by  reason  of  the  fact  that  the  in- 
debtedness of  JIf.  was  not  disclosed  to  him  by  the  Col- 
lector. Sbobbtabt  ov  Statb  70B  India.  «.  Nua- 
M BXAM  PiLLAi  .    L  Ii.  B.,  6  Mad.»  406 


6.- 


-  Intention  of  parties.— ^ofi^/lds 
endMffonr  io  perfbrm  et^agememt, — Penalty, — ^When 
a  third  person  voluntarily  consents  to  incur  liability 
on  account  of  another,  and  binds  himself  in  a  penalty 
for  the  due  performance  of  his  engagement,  the  nice 
technicalities  of  English  law  are  not  applicable,  but 
the  real  intention  of  the  parties  must  be  looked  to. 
In  this  case,  there  having  been  a  bond  fide  endeavour 
on  the  part  of  the  respondent  fairly  to  pcof orm  his 
engagement,  and  there  having  been  a  disposition  on 
the  part  of  the  appeUant  to  throw  obstacles  in  the 
way  of  the  performance,  in  order  to  obfaun  payment 
of  the  penalty  consequent  on  non-performance,  the 
appeal  was  dismissed.  Rax  Gopal  Mookbbjbb  v. 
Mabbbtk 

[2  W.  B.,  P.  C  48 : 8  Moore  »•  L  A^  SS8 

•  TTnaaoertained  amount— IVo- 


GTTABANTISB--ooii<tflNM(l. 
9.  —  Beoommendation 


to     lend 


mue  io  patf  debt  of  another.— A  promise  to  pay  a 
debt  of  a  third  person  may  be  binding  although  the 
amount  may  not  be  ascertained  at  the  time.  Pba- 
BBB  Lall  Shaha  v.  Wooxbbs  Chvvdbb  Mozooic- 
DAB 8W.B.,140 

&.  ■  Sffeot  of  guarantor  aigniT^g 

▼onoher  aa  surety. — Where  a  surety  for  the  pay- 
ment of  the  price  of  goods  sold  to  another  person 
signs  as  voucher  for  them,  that  fact  does  not  alter  his 
position  as  mMtfty  or  make  him  primarily  responsible 
for  them.    AQUI1.AB  v.  W00MB8H  Chuhdbb  Shaw 

[a2w.B.,aoe 


money. — iMHlity  to  repay, — ^A  mere  recommenda- 
tion by  one  party  to  another  to  lend  money  to  a  third 
party  does  not  operate  as  a  guarantee  nor  render 
the  first  party  liable  to  repay  the  loan.  Juogat 
Indab  Nabaut  Bot  Csowbhbt  v.  Nutabdtbb 
DA88BB  ...  .    a4W.B.,44d 


10. 


Constmotion    of    contract 


guaranteeing  conduct  of  person  employed 
as  agent  of  the  guarantor.— Xtodi^'fy /or  loee 
reiulHnff  J^om  eueh  agenfe  mieeondmei  towarde  hie 
employer, — Upon  the  construction  of  an  agreement 
guaranteeing  an  employer  against  loss  by  the  miscon- 
duct of  a  person  employed  as  agent  of  the  guarantor, — 
Held  that  the  loss,  to  be  recoverable  in  a  suit  against 
the  guarantor,  must  be  shovm  to  have  arisen  from 
misconduct  on  the  part  of  the  agent  in  connection 
with  the  business  of  the  agency,  and  to  be  within  the 
scope  of  the  agreement.  The  kheBanchi  of  a  District 
Treasury  guaranteed  the  Government  against  loss 
arising  from  the  misconduct  of  the  stamp  darogah, 
appointed  as  his  agent.  The  latter  became  a  party  to 
frauds  by  putting  off  upon  the  public  forged  stamps, 
in  addition  to  the  genuine  ones  issued  from  the  Trea- 
sury, into  which,  nowever,  all  the  proceeds  of  sales 
were  paid.  The  darogah,  on  whose  indent  the  stamps 
were  issued,  made  the  proceeds  appear  to  correspond 
in  his  accounte  with  the  value  of  the  stamps  issued  to 
him;  but,  under  cover  of  the  above  payment,  he  mis- 
appropriated certun  genuine  stamps.  Held  that  al- 
though the  guarantor  might  not  be  responsible  in 
respect  of  the  forgery  of  the  stamps,  yet  he  was  re- 
sponsible on  his  agreement  by  reason  of  the  misap- 
propriation of  the  genuine  stamps,  and  the  &lse  ac- 
counte rendered ;  and  that  losses,  which  in  the  first 
instance  were  caused  by  the  forgery,  were  brought 
within  the  scope  of  the  agreement  by  the  fact  of  such 
misappropriation  and  false  accounting.  Sbi  Kishbv 
V.  Sbcbktabt  or  Sxaxb  vob  Ibdia  nr  Couvcn 

ri.I..B.»12Cala,148 
I..B.»12I.A«,142 
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i900  Cabbs  vbsbb  Hiitdv   Law— Guab- 

SIAK. 

See  Lbttebb  or  Adiokistbatigk. 

[LI>.B.,4Calc.,87 
See  Cabbs  vbsbb  Lucixaxiov  Act,  1877, 

8.  7  (1871, 8. 7). 
See  LvHATio  4  B.  L.  B.,  Ap.,  M 

[10  B.  Ii.  B.,  8e4 
See  Cases  vitsbb  Mahokbdab   Law— 

GUABDIAB. 

See  Cabbs  uhsbb  Mihob. 
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QJJABJyiAN—continued. 

ad  litem. 

See  Majobitt  Act,  b.  3. 

[I.  Ii.  B.,  1  Calo^  888 

See  LuKATio        .  I.  L^  lU,  6  MacL,  880 

See  Pbactiob— CnriL  Casbs— Intbebooa- 

TOBIBS.         .    I.Ia.B.,l(>Boixu,167 


Alienation  by — 


See  LiMiTATiOK  Act,  1877,  s.  7  (1871,  a.  7). 
[I.I..B.,4Cal(^e28 


—  Ancestral  business   carried  an 

fbr  benefit  of  infonts  by— 
See  Hindu  Law—Joint  Family— Dbbts 
AND  Joint  FakiiiT  Business. 

[L  Ii.  B.,  8  Calc,  788 

—  of  child  of  Christian  father  and 

Mahomedan  mother. 

See  Custody  of  Childben. 

[10  B.  I..  R,  P.  C^  126 

—  Order  rejecting  application  for 

removal  of — 

See  Appeal— Acts —AoT  XL  op  1858. 

[7  B.  I..  B.,  Ap^  8 

1.  APPOINTMENT,  &o. 


L Application  to  appoint  goar- 

dian.— ifiwor.— uic<  IX  of  1861,  w.  1  and  6.— Pre- 
vious appUcaUon  which  had  been  refiued, — ^A  Court 
is  not  precluded  from  entertaining  &  fresh  application 
for  the  guardianship  of  a  minor  under  section  1,  Act 
IX  of  1861,  by  the  circumstance  that  a  previous 
application  of  the  same  sort  has  been  refused.  Nehalo 
«: Nawal  .        .        .        .I.Ii.B,lAlL,438 

•  Infant. — Power  of 


2. 


Sigh  Court, — AppUealion  ly  petition  without  suit,— 
On  an  application  made  on  petition  without  suit  for  the 
appointment  of  a  guardian  of  the  person  and  property 
of  an  infant,  the  Court  Receiver  was  appointed  Re- 
ceiver, and  tiie  property  was  ordered  to  be  handed 
over  to  him  with  liberty  to  him  to  sell  it  and  invest 
the  proceeds  in  Government  paper,  and  the  matter 
was  referred  to  the  Judge  in  chambers  for  enquiry  as 
to  the  proper  person  to  be  appointed  guardian.  In 
THE  xattbb  op  Bittan     •  I.  Ii.  B^  2  CalCy  857 

8.  — i— — —  Onardianship  of  female 
minor,— Mahomedan  Law, — Seng,  Reg,  X  of  1793, 
9.  21.— Act  XL  of  1858,  e,  aT.—Act  IX  of  1861,— 
The  effect  of  section  21  of  Regulation  X  of  1798, 
and  of  section  27  of  Act  XL  of  1858,  is  that  no  per- 
son other  than  a  female  shall  in  any  case  be  entrust- 
ed with  the  g^uardianship  of  a  female  minor.  Seld, 
therefore,  where  a  Mahomedan  mother  had  by  marry- 
ing a  stranger  forfeited  her  right  to  the  guardian- 
ship of  her  children,  that  in  the  case  of  her  female 
children  their  g^ndmother  was  entitled  to  be  appoint- 
ed g^rdian  to  the  exclusion  of  male  relatives.  And 
the  fact  that  the  proceeding  in  which  the  right  is 


QiUAMDlAJSf— continued, 

1.  APPOINTMENT,  &o.—oonHnued. 
Ghiardianship  of  female  mhiOT—eoniimed, 
sought  to  be  established  is  under  Act  IX  of  1861  does 
not  affect  the  rule.    Fuzbbhitn  v,  Eajo 

[I.  L.  B^  10  Cale«  15 

Qoardianship  of  estate  of 


minor  paying  revenue  to  GoTemment— 
Madras  Reg.  V  of  1804,  s,  20.— Madras  Reg,  X  of 
1831,  s,  3. — Minor, — Estate  paging  revenue  to  Got- 
eminent, — Jurisdiction  of  District  Court, — ^A  Dis- 
trict Court  has  no  jurisdiction  under  section  20  of 
Rcfpilation  V  of  1804  and  section  3  of  Regulation  X 
of  1831  to  appoint  a  guardian  of  the  estate  of  a  minor 
when  the  estate  pays  revenue  to  Oovemmeni.  Ex 
paste  SuBBAiiAKTAS         •  I.  Ii.  B^  6  Mad^  18T 

Guardianship  of  children  of 


deceased  husband.— ^c<  XV  of  1856,  s.  3,— Re- 
marriage of  Hindu  widow, — On  the  re-marriage  of  a 
Hindu  widow,  if  neither  she  nor  any  other  perwm  has 
been  expressly  constituted  by  the  wiU  or  the  testa- 
mentary disposition  of  the  deceased  husband  the 
goardian  of  the  child,  and  such  child  has  property  of 
his  own  sufficient  for  his  support  and  education  whilst 
a  minor,  such  child  should  ordinarily  be  regarded  as  a 
child  *'  who  has  neither  father  nor  mother  "  in  the  sense 
of  section  3  of  Act  XV  of  1856,  and  in  such  a  case  a 
proper  nuUe  relative  of  the  deceased  husband  should 
ordkiarily  be  appointed  guardian  of  such  child  in 
preference  to  his  re-married  mother.  Ehttshaxi  v. 
Rani  .  I.  Ii.  B.»  4  AIL,  10& 

Guardianship  of  minor  co- 


Bh&reTB,  —  Aet  XL  of  1858,—  Guardian  and 
minor, — Relation  of  manager  of  Joint  estate  to  eo^ 
sharers  under  age, — ^A  co-sharer  in  ancestral  family 
estate,  under  the  Mitakshara  law,  the  oo-proprietora 
being  minors,  though  he  may  have  power  to  manage 
the  estate,  is  not  in  consequence  the  guardian  of 
such  minors  for  the  purpose  of  binding  them  by  the 
execution  of  a  bond  charging  the  estate :  nor  is  the 
eldest  male  member  of  the  &aaily,  being  of  full  age, 
guardian  of  such  minors  for  the  purpose  of  defending 
suits  brought  against  them  for  money  advanced  in 
respect  of  the  estate,  unless  he  has  obtained  a  certifi- 
cate of  administration  under  Act  XL  of  1868,  section 
8.  That  Act  shows  that  he  is  not  guardian  of  the 
minors,  the  care  of  whose  persons  and  property 
(unless  taken  under  the  proteetion  of  the  Oboit  of 
Wards  by  section  2)  is  subject  to  the  jurisdiction  of 
the  Civil  Courts.  Dubgapbbsad  v,  Ebshopsbsad 
SiNaH  .  I.  Ifc  B^  8  Cala»  656: 11  C.  X<.  B^  SIO 

[Ii.B^8I.A^a7 


7. 


•  Guardian  ad  litem.— Cinm^  m 


whieh  suit  is  proceeding,  —  Guardians  ad  litem 
should  always  be  appointed  by  the  Court  in  which 
the  litigation  is  pending.    Asosruova 

C5Mad^Ap^8 

Appointment    of 


mother  where  there  is  not  male  reUiHve  suitable, — 
In  the  absence  of  a  competent  and  unobjectionable 
male  relative,  ready  and  willing  to  act  as  goardian 
ad  litem  of  an  infant,  the  mo(£er  of  the  infant  may 
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1.  APPOINTMENT,  iaO.-'CatUinmed. 

Ooardian  ad  Utein-^ontinHed. 

be  appointed  such  guardian,  if  there  be  no  objection 
to  her  on  any  ground  bat  tiiat  of  her  sex.     Ik  thb 

MATTIB  07  DAKAPPA  BIN  SUBBAY  .  1  Bom^  134 


a 


AppoiiUmefU    h^ 


Judge  im  defauU  of  relaHve.-'Aet  XL  of  1868.— 
Civil  Procedure  Code,  1882,  #.  448.— -U  no  friend  or 
relative  of  a  minor  defendant  is  willing  to  take  oat  a 
certificate  onder  Act  XL  of  1858,  and  appear  as 
guardian  for  the  infant^  the  Judge  should  appoint 
an  officer  of  Courts  or  some  respectable  nominee  or 
nominees  of  the  minor,  g^uardian  to  defend  the  suit. 
Sahaji  bin  Kueoji  v.  Maruti,  11  Bom.,  182  ;  and 
Dhomha  Lahekmau  v.  Kuta,  6  Bom.,  219,  cited  and 
followed.  I88UB  Chuvdbb  Gttpto  «.  Nobo  Ebibto 
OxTFTO 7C.Ij.  B.,407 


10. 


Next  fHeud. — 


TTnoU.'-Nephew.'^liahomedan  Zoio.-— The  rule  of 
Mahomedan  law  that  an  uncle  cannot  be  the  guardian 
of  the  property  of  a  minor,  does  not  prevent  an  uncle 
from  representing  his  infiuit  nephew  under  the  Code 
of  Civil  Procedure  as  next  friend  in  a  suit.  Abdul 
Babi  0.  Babh  Bbhabi  Pal         .    6  C.  la.  B.,  418 


IL 


•  Suit  ag  ax  net 


person  not  appointed  guardian  hg  Court. — Neither 
the  Code  of  Civil  Procedure  nor  the  proviso  of  sec- 
tion 3  of  Act  XL  of  1858  gives  a  plaintiff  any  power 
to  institute  a  suit  against  a  person  named  by  himself 
as  guardian  ad  Utem  on  behalf  of  a  minor,  nor  when 
he  has  done  so  do  they  give  to  the  Court  the  power 
of  transferring,  by  a  mere  order  made  ex  parte,  such 
an  irregular  proceeding  into  a  suit  against  the  minor. 
QxTBu  Chubn  Chuoxbbbuttt  «.  Kali  Kissbn 
Tagobs        .  .    I.  la.  B^  11  Gala,  402 

12. Minora  Act,  XX 

of  18e4.^Aet  Xr  of  1880,  s.  8.— Appointment  of 
guardian  ad  Utem. — Civil  Procedure  Code,  1877, 
9S.  466-468. — Coete. — ^Where  no  administrator  of 
the  estate  of  a  minor  is  appointed  under  Act  XX  of 
1864,  there  is  no  objection  to  the  appointment  of  a 
guardian  ad  litem  under  section  443  of  the  Civil 
Procedure  Code  (Act  X  of  1877,  as  amended  by  Act 
XII  of  1879)  for  the  purpose  of  defendii^  a  suit 
agunst  the  minor.  Act  XX  of  1864^,  section  2,  has 
no  bearing  on  the  case  of  a  next  friend  or  guardian 
ad  litem  not  claiming  charge  of  the  minor's  estate. 
Neither  Act  XX  of  1864  nor  the  Civil  Procedure 
Code  (Act  X  of  1877,  as  amended  by  Act  XII  of 
1879)  empowers  any  Court  to  appoint  a  person  against 
his  or  her  will  to  be  a  next  friend,  g^uardian  ad 
litem,  administrator  of  the  estate,  or  guardian  of  the 
person  of  a  minor.  Section  458  of  the  Civil  Proce- 
dure Code  (Act  X  of  1877)  is  not,  so  far  as  regards 
payment  of  costs,  applicable  to  any  person  appointed 
to  act  as  guardian  ad  litem  without  hu  previous  assent. 
Section  8,  clause  b,  of  Act  XY  of  1880  preserves 
jurisdiction  to  a  Court  to  try  a  suit  against  a  miuor, 
notwithstanding  the  appointment  of  one  of  its  officers 
to  be  the  minors  guardian  ad  litem.  The  decision  in 
Mohun  lehwar  v.  Haku  Mupa,  J.  L,  B.,  4  Bom.,  688, 


QiUABDlA3S[--eontinued. 

1.  APPOINTMENT,  ^o.-^ontimud. 

Quardian  ad  Utem— continued. 

is  superseded  by  Act  XY  of  1880,  section  3,  clause 
b,  in  so  far  as  that  decision  affected  officers  of  the 
Court  appointed  guardians  act  litem  under  section  466 
of  Act  X  of  1877,  as  amended  by  Act  XII  of  1879. 
Jadow  Mulji  9.  Chhagak  RAICHAIO) 

[I.Ii.B.,6Bom.,808 


18. 


-  Nasir  of  Covxi.'—Minors'  Act, 


XX  of  1864.-'Bombag  Civil  Courts  Acts,  XIV  of 
1869  and  X  of  1876.— Officer  of  Government.— CoU 
lector.— Public  Curator  under  Act  XIX  of  1841.— 
The  nasir  of  a  Civil  Courts  who  is  appointed  guar- 
dian of  the  estate  of  a  minor  under  Act  XX  of 
1864^  is  not  an  officer  of  Qovemment  within  the 
meaning  of  section  82  of  Act  XIY  of  1869,  as 
amended  by  section  15  of  Act  X  of  1876.  An  officer 
of  Government,  in  order  to  come  within  those  enact- 
ments, must  be  a  party  to  a  suit  in  his  official  capa^ 
city.  The  only  officers  of  Qovemment  whom  Act  XX 
of  1864  oontemphites  as  guardians  of  the  estate  of 
a  minor  in  their  official  capacity,  are  the  Collector 
of  the  district  and  the  public  curator,  appointed 
as  suoh  under  Act  XIX  of  1841.  A  Sulx>rdinate 
Judge  who,  under  section  456  of  the  Civil  Procedure 
Code  (Act  X  of  1877,  as  amended  by  section  78 
of  Act  XII  of  1879),  appoints  the  nazir  or  any  other 
officer  of  his  Court  to  act  as  guardian  of  a  minor 
plaintiff  or  d^endant  in  a  «ait  in  his  Court,  has 
no  jurisdiction  to  hear  it  and  pass  a  decree  against 
that  officer  as  guardian  ad  litem  of  the  minor. 
Trimbah  Nimbafi  v.  Sbdvram,  I.  L.  B.,  4  Bom., 
642,  note,  followed.  MOHAir  Ibhwab  v.  Hakxt  Rupa 
[LI^  B.,4BonL,6d8 


14. 


Certificate  of  administra- 
tion of  minor's  eBtate,— The  Minors^  Act,  No. 
XX  of  1864. — Default  in  appearance  as  indicating 
consent. — Procedure.  —An  order  for  the  issue  of  a  cer- 
tificate of  administration  to  any  particular  individual 
under  Act  XX  of  1864  ought  not  to  be  made  until 
it  is  ascertained  whether  that  individual  is  willing  to 
take  it.  Where  an  order  for  the  issue  of  a  certificate 
of  administration  was  made  on  default  of  the  mother 
of  the'infant  to  appear  and  show  cause  why  the  certi- 
ficate should  not  be  issued  to  her, — Seld  that  such 
default  in  appearance  ought  not  to  be  accepted  as 
an  assent  to  the  issuing  of  the  certificate  to  the  non- 
appearing  party.  If  no  relative  or  friend  of  the 
minor  can  be  found  who  is  willing  to  take  out  a 
certificate,  the  District  Judge  should  name  some 
officer  of  his  Court  or  some  respectable  nominee  of 
the  suing  creditor  of  the  infant.  Babaji  v.  Mabittx 
CI.I..B^5BonL,810 


2.  DITTIES  AND  POWERS  OF  GUABDIANS. 


15. Filing  aoooonts  of  estates. 

— Pagment  of  debts  barred  bg  lapse  of  time. — 
Guardians  appointed  by  Civil  Courts  ought  to  file 
the  accounts  of  their  estates  annually  as  required 
by  law.  A  g^uardian  is  not  necessarily  accountable 
for  sums  pud  by  him  in  discharge  of  debts  barred 
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2.  DUTIES  AND  POWERS  OP  GUARDIANS 
— eonHnued. 

Filing  acooontB  of  eBtateB—eowHimed, 

by  limitatioiu     Chovdhby  Chuttbbbal  SniGH  «. 

GOTXBKMEVT  .  .  8  W.  B^  57 


16. 


Acoounts  and  inventoTy.— 


Minors'  Ad  {XX  of  1864),  w.  6  and  15.— The  pe^ 
Bon  appointed  adnunistrator  to  a  minor's  estate 
under  section  6  of  the  Bombay  Minors'  Act  (XX  of 
1864)  is  not  liable  to  furnish  an  inventory  and  ac- 
counts under  section  16  of  the  Act.     Vallakdhab 

HlBAOHAim  O.  GOKALDAB  TBJIBAK 

[8  BonLy  A.  O^  80 

17, Property  of  minor  in  hands 

of  Cowet.—Brotker'*  right  to  recetv9  and  apply 
/iffidf.— Where  the  Court  has  taken  the  property  of  a 
minor  into  its  own  hands,  the  guardian  appointed 
by  the  Court,  and  not  the  brother,  is  the  right  party 
to  receive  and  apply  the  money  nanted  by  the  Court 
to  defray  the  expenses  of  the  kumobade  and  mar- 
riage of  the  ward.  Hokbmothonath  Dbt  v. 
AUBHOOTOSH  Dbt    •       .  1  Ind.  Jvx^  N.  &^  M 

18.  — —  Testamentary  guardian.— 
Beffulation8  previous  to  Act  IX  of  1861,— -Power 
of  District  Cowrt  over  guardian  deriving  author-^ 
itg  from  will,— A  testamentary  guardian  applied 
to  the  District  Court  for  permission  to  remove  his 
wards  for  the  purpose  of  having  them  educated. 
Held  that  as  the  guardian  derived  his  authority 
from  the  will  of  the  minor's  father,  and  did  not 
come  within  the  meaning  of  the  Regulations  and  Acts 
previous  to  Act  IX  of  1861,  he  could  not  thus  apply 
to  the  District  Court.  Sabhadbt  Aitanoae  v. 
PxBiA  Natchiab  alias  Pabwatha  Vubthani 
Natohiab 8Mad^84. 

19, Arrangements  fbr  minor's 

education.^  Coifoctor  as  guardian,— -Act  XL  of 
1898,  s.  id.— A  Collector  appointed  guardian,  under 
section  12,  Act  XL  of  1868,  has  power  to  make  ar- 
rangements for  a  minor's  education,  and  is  not  so 
far  amenable  to  the  jurisdiction  of  the  Civil  Courts. 
Raicskdha  Bhuttaohasjbb  v.  Collbctob  OB  Raj- 

BHAYHYB 14W.B,ll8 


ao. 


—  Acts  of  guardian  as  repre- 


sentatlve  of  minor  in  nvit— Admissions  in 
suit  bg  or  against  minor, — It  is  incumbent  upon  a 
Court  which  is  called  upon  to  try  an  issue  between 
a  person  of  mature  years  and  an  infant^  to  take  care 
that  facts  essential  to  hiiL  adversary's  case  are  not 
unadvisedly  admitted  on  behalf  of  the  infant  The 
Court  should  take  nothing  as  admitted  agunst  an  in- 
fant party  to  the  suit  unless  it  is  satisfied  that  the 
admission  is  made  by  some  one  competent  to  bind 
the  infant,  and  fuUy  informed  upon  the  facts  of  the 
matter  in  litigation.    Abdul  Htb  v.  Banbb  Pbb- 

8HAD  •  •  •  •  ^  ™'  ^•»  *«® 


SL 


Improper    con- 


duct of  suit  brought  against  minor,— Fraud,— Sup- 
pression  qffacU  in  favour  of  minor,— B„  "for  self 
and  as  guardian  of  C.>  a  minor,"  was  defendant  in  a 


QUABPT  k'H^eontinUied, 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— eowtinued. 

Acts  of  guardian  as  representative  of 
minor  in  suit — continued, 

suit  for  debt  brought  by  A,  In  that  suit»  a  part 
payment  of  the  debt  by  B,  to  A,  on  account  m.  C, 
was  suppressed,  a  personal  decree  was  given  against 
the  minor,  and,  in  execution  of  that  decree,  certain 
property  belonging  to  the  minor  was  sold.  Held,  in 
a  subsequent  suit  by  the  minor,  that  the  latter  was 
entitled  to  have  the  decree  and  the  subsequent  sale 
set  aside,  as  against  a  purchaser  with  notice,  on  the 
ground  of  fraud.  GsiBH  Chuvdbb  Mooexbjbb  v, 
MiLLBB 8  O.  Ii.  B^  17 


22.  — — — ^— ^— —  Decree  against 
minor.  Sale  under.-:- Suit  to  set  sale  aside  on  <U- 
taiwing  mtyoritg,  Ground  for, — Procedure, — Whero 
a  decree  has  been  made  against  an  infant  duly  re- 
presented by  his  guardian,  and  the  ini^t  on  attain- 
ing his  majority  seeks  to  set  that  decree  aside  by  a 
separate  suit,  he  can  succeed  only  on  proof  of  fraud 
or  collusion  on  the  part  of  his  guardian.  If  the  in- 
fant desire  to  have  the  decree  set  aside  because  any 
available  good  ground  of  defence  was  not  put  for- 
ward at  the  hearing  by  his  guardian,  he  should  apply 
for  a  review.  If  the  decree  wero  an  ex  parte  one, 
the  proceduro  adopted  Bhould  be  that  given  in  the 
Civil  Proceduro  C^e  for  setting  aside  ex  parte  de- 
crees. Ra&hubab  Dtal  Sahu  V,  Bhikta  Lal 
MiSBBB   •  .  I.  Ii.  B.,  12  Calo^  68 

Sale   under  de- 


28.  ————— — — 

cree  in  suit  where  minor  is  not  properlg  represent- 

^. A  nle  under  a  decree  in  a  suit  in  which  the 

minor  was  not  properly  represented  is  not  valid. 

JUNGBB  LAU^  «•  SHAK  LaJsL  MiBBBB 

C20W.B^120 

jl^  .««__— —^.^—  Power  of  lawfktl 
guardian  to  set  aside  decree  obtained  6y  unauthor- 
ised guardian.— Held  that  a  decree  obtained  agauist 
a  minor  and  his  property  represented  by  an  unauthor- 
ised guardian  may  be  set  aside  by  a  lawful  guardian 
without  imputation  of  fraud  or  collusion,  and  that 
such  decree  would  have  no  effect*  and  will  not  be 
landing  on  the  minor  or  against  his  propfflty^ 
Khoobhaxo  V,  Svbookh    .        .       1  Agra,  175 

25. -—  Acts  of  guardian  how  flar 

binding  on  Toinor.—Pagment  before  oerHfleat& 
granted,— Held  that  the  act  of  the  guardian  waa 
binding  on  the  minor,  unless  it  be  proved  that  it  waa 
an  unreasonable  one,  and  that  the  payment  by  the 
debtor  before  any  certificate  was  obtained  was  not  an 
invaUd  payment    Motbb  Ram  Sahoo  «.  Khhlbb^ 

OOLLAH *  Agra,  3KM» 


26.  • Power  of  dealing  with  pro- 

perty  of  miaor.— Brother  managing  famxf^,— 
Power  of,  to  act  for  minor,— k  l>wt^e',  "^"^ Jf 
manager  of  the  family  property  and  for  the  benefit 
of  the  minors,  although  he  has  not  obtained  a  certi- 
ficate of  guardianship  under  Act  XL  of  1858,  iwjy 
make  a  temporary  alienation  of  the  famUy  property 


Digitized  by 


Google 


(    2077    ) 


DIGEST  OF  CASES. 


(    2078    ) 


GUARDIAN— continued. 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— contiiHud, 

Power  of  dealing  with  i>roperty  of  minor 

— eontiuMed, 

for  necessary  purposes  and  for  the  benefit  of  the 
minors.    Lalla  Sbbtul  Psbshad  «.  Chaitd  Khak 


27. 


>  Sale  hjf  guar' 


dian  wiihoui  ceriificaie,-^Ini>alid%ty  of  sale, — Me- 
fund  of  purehaee-monet^ — A  sale  made  by  a  guar- 
dian without  the  sanction  of  the  Court,  required  by 
Act  XL  of  1858,  section  18,  is  made  without  power, 
and  is  therefore  invalid,  even  if  the  purchnser  has 
acted  honestly  and  paid  a  fair  price.  In  such  a  case, 
where  possession  was  ordered  to  be  restored  with 
mesne  profits,  it  was  made  contingent  on  repayment 
to  the  purchaser  of  so  much  of  the  purchase-money 
as  had  been  applied  to  the  benefit  of  the  minor's 
estate.  Subut  Chundxb  Chattsbjxb  «.  Ashoo- 
TOBH  Chattsbjbb  .  M  W.  IU,  46 


2a 


Sale  by  g%a/r^ 


dian, — De facto  and  de  Jure  guardian, — Transaeiion 
henefieial  to  minor, — Where  a  deed  of  sale  was 
executed  by  a  de  facto  guardian  of  certain  minors, 
and  the  consideration-money  was  duly  applied  for 
the  benefit  of  the  property,  and  the  transaction  was 
found  to  be  a  necessary  one  and  beneficial  to  the 
minors,  the  mere  fact  that  the  manager  was  not  de 
jure  guardian  is  not  sufficient  to  invalidate  the  trans- 
action.   GimoA  Fbbshad  v,  Phool  Singh 

[10  B.  I..  B.,de8^  note:  10  W.  B^  106 

29.  --^-— --— —  Alienation  hy  de 


facto  guardian  without  certifleate  under  Act  XX  of 
i^^— Alienations  for  family  purposes  af  the  ances- 
tral estate  by  a  Hindu  widow  ^the  mother  of  a  minor 
son),  though  she  was  not  appointed  an  adnunistratrix 
under  Act  XX  of  1864,  upheld  as  made  by  a  defaeto 
manager.  Bai  Ambit  «.  Bax  Maitik  .  12  BouL,  78 

80.  Powere  of  defaeto 


guardian  to  grant  leaeea, — A  de  facto  guardian  has 
not  in  that  capacity  larger  powers  than  one  appointed 
under  Act  XL  of  1858,  and  is  therefore  not  com- 
petent to  grant  a  lease  for  ten  years  without  an  order 
of  Court  previously  obtained.  Ehbttub  Nath  Dass 
V.  Ram  Jadoo  BHxrriACHABJBB    .    24  W.  B.,  40 


8L- 


-Powere  of  defaeto 


guardian,'^Minor,—Aot  XL  of  1868.-~So  greater 
powers  can  be  exercised  by  a  <{0  facto  guardian  who 
has  not  legally  completed  his  right  to  manage  a 
minor's  estate,  than  can  be  exercised  by  a  guardian 
duly  appointed  under  Act  XL  of  1858,  with  reference 
to    which    Act   his    powers  must   be   determined. 

ABHA88I  BbOUH  V,  RAJBOOP  EoOKWAB 

[I.Ii.B^4Calo.,88:2aL.B^248 
82,  Alienation    hg 


guardian  without  certificate. — Return  of  prvpertg  to 
ward, — ^An  alienation  by  the  natural  guardian  of  a 
ward's  immoveable  estate  made  without  having  ob- 
tained a  certificate  under  the  Minors'  Act  is  invalid. 
The  Court,  while  declaring  such  an  alienation  invalid, 
will,  under  special  circumstances,  order  the  ward  to 

II 


QTJABDIAN— continued, 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— oonHnued, 

Power  of  dealing  with  property  of  minor 

— continued, 

repay  the  amount  of  the  purchase-money  paid  to  the 
guardian,  before  setting  aside  the  sale  and  directing 
the  alienated  property  to  be  made  over  to  the  ward. 
Bai  Kbbab  v,  Bai  Ganoa      •    8  Bom,  A.  O,  81 

See  MuTHOOBA  Dobb  v.  Kahoo  Bbhabbb  SnrGH 

[21W.B.,287 


88. 


Oompromiee  bg 


guardian  with  certificate, — Proof  of  sanction  of 
Court, — Before  accepting  a  compromise,  affecting 
rights  in  immoveable  property,  tendered  in  special 
appeal  by  a  guardian  appearing  under  a  certificate  on 
behalf  of  a  minor,  the  Court  requires  the  certificate- 
holder  to  procure  the  consent  of  the  Court,  by  which 
the  certificate  was  g^ranted,  to  the  filing  of  the  compro- 
mise.    SHBOKtrNDUM  SiNOH  9,  KAHSA  EoOBB 

[6N.W.»178 

84,  '  Traneaction   hg 

guardian  without  sanction  of  Court,— Act  XL  of 
1868,  s,  18, — A  suit  to  recover  possession  of  the  plain- 
tiff's share  of  certain  ancestral  property,  which  had 
been  pledged  bv  her  mother  as  guar^an  and  other  re- 
latives during  ner  minority  for  a  sum  of  money  lent 
on  a  bond,  on  which  the  obligee  afterwards  obtained 
an  ex  parte  decree  declaring  the  property  mortgaged  to 
be  liable  in  satisfaction  thereof,  having  been  dLnniss- 
ed  by  the  first  Court,  the  order  of  dismissal  was  upheld 
by  the  lower  Appellate  Court:  the  pliuntiff  then 
preferred  a  special  appeal.  Seld  that,  although  the 
guardian  had  not  obtained  the  sanction  of  the  Court 
under  Act  XL  of  1858,  section  18,  the  irregularity 
ought  not  to  prevail  where  the  mortgage  transaction 
was  a  proper  one,  and  there  was  subsequently  a  decree 
in  a  suit  in  which  the  minor  was  represented  under 
which  the  property  was  sold.  AHTiTTOOVirissA  v, 
GoLUOK  Chuitdbb  Sbit  .       22W.  B.,77 


85. 


'AH  XL  of  1858, 


s,  18, — Sale  without  sanction  of  Court — Transac- 
tion for  benefit  of  minor's  estate,— In  order  to  save 
certain  property  from  sale  in  execution  of  a  decree 
obtained  upon  a  mortgage  executed  by  the  father  of 
three  brothers,  of  whom  one  was  a  minor,  the  other 
two  brothers,  one  of  whom  had,  under  Act  XL  of 
1868,  obtained  a  certificate  of  guardianship  to  the 
minor  brother,  executed  a  mortgage  of  certain  other 
property  in  order  to  raise  money  and  pay  off  the  de- 
cree-holder. Upon  the  latter  mortgage  the  mort- 
gagee obtained  a  decree  and  sold  the  properties  covered 
thereby.  No  sanction  had  been  obtained  by  the 
guardian  to  encumber  the  minor's  estate.  Meld,  on 
the  authority  of  Ahflttoonnissa  v.  Goluck  Chunder 
Sen,  22  W,  B„  77,  that  the  transaction  having  been  a 
proper  one,  the  minor  was  not  entitled  to  have  the 
sale  set  aside  on  the  ground  that  sanction  had  not  been 
obtained  under  section  18  of  Act  XL  of  1858,  to  the 
mortffaee.    Til  Kobb  «.  Rot  Ajtund  Kibhobb 

[10  C.  Ii.  B^  547 


Sa Act  XL  of  1858, 

s,  18,— 'Power  of  guardian  of  minor  to  mortgage 
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QTJARDlAN—eofUinued. 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— continued. 

Power  of  dealing  with  properly  of  minor 

— continued. 

minor's  property. — Rate  of  interest. — A  guardian  to 
whom  a  certificate  had  been  granted  under  Act  XL  of 
1858  haying  obtained,  under  section  18,  an  order 
of  a  Court  authorising  the  raising  of  money  by 
mortgage  of  the  minor's  immoveables,  mortgaged 
accordingly.  In  the  order  so  obtained,  the  rate 
of  interest  at  which  the  money  was  to  be  raised 
was  not  specified.  On  a  question  whether,  there 
being  no  proof  of  the  necessity  or  expediency  of 
agreeing  to  pay  interest  at  a  rate  so  high  as  eighteen 
per  cent.,  the  agreement  to  pay  at  this  rate  was  right- 
ly set  aside  by  the  High  Coxat,  which  decreed  interest 
at  twelve  per  cent.  Seld  that  the  proper  con- 
struction of  the  order,  and  the  one  most  favourable  to 
the  lender  regarding  the  rate  of  interest,  was,  that  the 
guardian  was  authorised  to  borrow  only  at  a  reason- 
able rate  of  interest ;  and  that  consequently  the  decree 
of  the  High  Court  was  right.    GAKaAPESSnAi)  Sahu 

V.  AlAHAItANI  BiBI 

[L  I..  B.,  11  Calo.,  879 :  lU  B,^  IS;!.  A^  47 


87. 


-Minor,  Interest  of. 


not  represented. — Partition  of  joint  property  in 
which  minor  was  interested. — In  a  suit  between  co- 
proprietors,  plaintiffs  sought  to  recover  exclusive  pos- 
session of  a  mouzah  which  they  claimed  to  have  de- 
rived in  a  partition  made  some  years  before,  and  to 
have  enjoyed  it  under  the  terms  of  that  partition  un- 
til they  were  dispossessed  from  it  by  defendant  No.  1, 
one  i>.  N.,  who,  on  the  other  hand,  denied  that  he  had 
more  than  a  4-anna  share,  alleging  that  plaintiffs  were 
not  entitled  to  the  whole  mouzah,  and  that  the  parti- 
tion had  been  fraudulent  and  had  been  effected  while 
he  was  a  minor.  It  appeared  that  no  formalities  had 
been  observed  in  coming  to  the  partition,  and  no  re- 
cord preserved  of  the  proceedings  except  a  list  re- 
presenting the  result  arrived  at;  that  the  division 
was  effected  simply  on  reference  to  a  thakbust  map, 
an  average  rental  per  bigah  taken  as  the  basis  there- 
of, and  a  number  of  bigahs  allotted  in  proportion  to 
each  individual's  share.  None  of  the  ordinary  pre- 
cautions were  taken  for  the  protection  of  the  interest 
of  minors.  Held  that  the  partition  was  not  made  in 
such  way,  and  under  such  circumstances,  as  to  be  in 
itself  obligatory  on  the  minor,  who  had  the  option  of 
repudiating  it  when  he  came  of  age  or  within  a 
reasonable  period  after  that  date.  Held,  also,  that  the 
minor  could  only  be  held  to  have  accepted  the  parti- 
tion if  he  had  acted  in  such  a  way  to  the  plaintiffs  as  to 
lead  them  naturally  to  suppose  ^that  he  had  done 

so.     KaIiBB   SUKKUB   SAKNYAIi  v.   DBNmrDSONATH 

Sanntai         .  .        .        28"W.B.,e8 


88. 


•  Refusal  of  Court 


to  sanction  compromise  on  behalf  of  minor, — The 
acts  of  guardians  on  behalf  of  minors  must  show  the 
strictest  good  faith,  and  must  be  based  on  considera- 
tions of  actual  necessity  and  advantage,  not  on  calcu- 
lations of  possible  benefit.  In  this  case  the  Court 
refused  to  sanction  a  compromise  effected  between  the 
guardian  and  the  widow  by  which  the  minor  received 


GUAUBlAN—continued. 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— continued. 

Power  of  dealing  with  property  of  minor 

— continued. 

immediate  possession  of  half  the  property  as  consider- 
ation for  the  surrender  of  the  reversion  of  the  other 
moiety,  no  interest  or  advantage  to  him  being  shown 
in  the  arrangement.  BoDH  Mull  o.  Qousbb 
SvirKXTB 6W.  B.,16 

89. 


Power  of,  to  alien- 
ate minor*s  lands  in  perpetuity. — A  g^uardian  can- 
not g^nt  his  ward's  lands  in  perpetuity  except  on 
clear  proof  of  benefit  to  the  minor.  Oddotto 
Chxtndbb  Eooirpoo  «.  PsosiriTvo  Koomab  Bhut- 

TAOHABJEB 2  W.  B.,  886 


40. 


Power  of    com- 


promise.— Onus  of  proof — Where  it  is  alleged  that  a 
deed  of  compromise  was  beneficial  to  a  minor  in  a 
transaction  involving  a  surrender  of  the  minor's  title 
in  a  large  estate  for  a  very  inadequate  maintenance, 
and  her  waiver  of  the  rights  of  appeal  and  cross-ap- 
peal, the  onus  of  proving  that  such  a  deed  was  bene- 
ficial to  the  minor  is  on  the  party  making  the  allega- 
tion.    ROBHAK  JaHAK  «.  EKABT  HoSSBIir.     ElTABT 

HossBiv  V.  RosHAK  Jahah  .      6  W.  "SLf  6 

•  affect  onminof^s 


41. 

estate  of  bonds  for  money  raised  for  minor's  benefit, 
— A  minor's  estate  is  not  liable  under  bonds  contract- 
ed by  his  guardian  otherwise  than  for  the  minor's 
benefit,  and  without  legal  necessity.  Deofuttbb 
KooirwAS  V,  Dhamoo  Lall  11  W.  B.,  240 

42. 


Power  of  mother 
to  compromise. — ^A  mother  as  guardian  has  no  power 
to  make  a  compromise  on  behalf  of  a  minor  daughter, 
unless  the  compromise  is  beneficial  to  the  daughter's 
interests.    RousHAK  Jahak  v.  Enabt  Hosseik 

[  W.  B.,  186^  88 

Test  of  validity 


4a 

of  transaction, — The  test  of  the  validity  of  a  trans- 
action effected  by  a  guardian  is  whether  it  was  be- 
neficial to  the  minor.  Lalla  Boodmull  v.  Lala 
QOUSEB  SUNKUB  ...         4  W.  B.,  71 

44. 


■  Power  of  bindiny 
minor^s  estate  for  debt.^Salein  egeecution  of  decree. 
—A  sale  in  execution  of  a  decree  against  an  adoptive 
mother  is  gfood  as  against  the  adopted  son,  when 
made,  not  personally,  but  as  guardian  of  the  adopted 
son,  and  not  for  a  personal  debt,  but  for  payments 
made  bv  co-sharers  of  Qovemment  revenue  on  ac- 
count of  the  adopted  son  to  preserve  their  joint  pro- 
perty. The  estate  of  the  adopted  son  is  not  liable  for 
a  debt  without  proof  that  the  debt  is  other  than  per- 

SOqaL        BOOFMOKJOOBBB     ChOWDHSANBE   V,  RAH- 

lall  Sibcab.  Gbbbbh  Chundeb  Lahobee  v.  Ram- 
lallSiboab        ....    IW.  B.,144 


45. 


Mother. — Power 


to  bind  sons. — ^A  mother  can  bind  her  sons  acting  in 
good  faith  as  their  guardian.    Makbul  Alx  «.  Mas- 

NAJ>  BlBBE 

[3  B.  L.  B.,  A.  C,  54  :  U  W.  B.,  808 
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O'UA'RDlAN'-caniifimtd, 
8.  DUTIES  AND  POWERS  OF  GUARDIANS 

— COfl^tlMMd. 

Power  of  dealing  with  property  of  minor 

— conHnuedL 


46.- 


>  BMnquithmenthff 


guardian  of  portion  of  property, — A,  sued  J^.  to  re* 
cover  iKMeession  of  an  hereditary  jote,  of  which  he 
alleged  he  had  heen  digpowewod  by  B,  during  his 
minoriyt.  jB.  raised  the  defence  of  relinquishment 
by  A* 9  grandmother  and  guardian.  The  Munsif  de- 
cided against  A.  on  the  merits,  and  his  decision  was 
upheld  by  the  Judge.  Seld  on  special  appeal  thikt 
to  make  the  relinquishment^  if  anv,  valid  against  A,, 
it  ought  to  have  been  shown  that  it  was  for  A'$  be- 
nefit.  Decision  of  the  lower  Court  reversed.  Kbdab- 

VAXH  MOOEBBJBB  V,  MATBJnAlfAXE.  DUTT 

[1 B.  Ii.  lU  A.  O^  17 :  10  W.  R^  09 

In  the  same  ease  on  review,  LooH,  J,,  held  that  the 
judgment  of  the  High  Court  on  special  appeal  must 
be  reversed  as  being  ultra  virw,  for  that  the  question 
of  injury  to  the  minor  was  not  urged  in  the  Court 
below  ;  no  issue  was  raised  on  that  point,  and  even  if 
the  reUnquishment  of  the  jote  by  the  guardian  did 
turn  out  to  the  disadvantage  of  the  minor,  that  was 
not  suffident  ground  for  setting  aside  the  act  of  the 
guardian  as  invalid,  provided  that,  at  the  time  it  was 
done,  it  appeared  to  be  for  the  interest  of  the  minor 
and  was  done  in  good  faith.  Gloybb,  J".,  held  that 
the  conclusion  of  the  High  Court  on  special  appeal 
was  justified,  but  he  was  willing  to  remand  the  case 
to  the  Judge  below  to  find  the  fact  whether  or  not  tiie 
relinquishment  by  the  guardian  was  made  in  good 
faith  for  the  interests  of  the  minor.  Hathusakatk 
DuTi  9.  Kbdabkath  Mookbbjeb 

[aB.I..B^A.C.,128 


47. 


Suit  on  account 


9iated,-~Limitation  Act,  1877,  art,  $4, — TVamaotion 
for  benefit  of  minor, -~A  suit  upon  an  account  stated 
.against  a  minor  cannot  succeed  unless  it  be  shown 
that  the  act  of  the  guardian  in  the  matter  of  the 
settlement  of  the  account  is  beneficial  to  the  interests 
of  the  minor.    Abvddin  Hobsaik  v,  Llotd 

[18  a  L.  lU  ua 


4a 


Preemption, 


Power  to  aseert  right  of — The  guardian  of  a  minor 
is  competent  to  assert  a  right  of  pre-emption  and  to 
refuse  or  accept  an  offer  of  a  share  in  pursuance  of 
such  a  right,  and  the  minor  is  bound  by  his  guardian's 
act  if  done  in  good  faith  and  in  his  interest  Lal 
Bahadua  SiiroK  V.  Duroa  Singh 

[I.  I..  B^  8  AIL,  487 


40. 


Setting    aside 


award  made  on  behalf  of  minor  eons, — ^An  arbitration 
award  as  to  division  of  property  left  to  minor  sons 
alleged  to  give  effect  to  the  wishes  of  a  father  regard- 
ing a  partial  division  of  his  property  after  his  death, 
was  set  aside,  so  far  as  it  affected  those  sons,  on 
proof  that  the  partition  was  injurious  to  them.    Bam- 

irAKAIV  PoftAMAiriOK  «•  SBBBinTTTT  DOSSBB 

[1  W.  B^  280 

II 


QJJABiylAN— continued. 

2,  DUTIBS  AND  POWERS  OF  QUARDUNS 
— continued. 

Power  of  dealing  with  property  of  minor 

— continued. 


60. 


Acts  of  guardian 


ae  sole  proprietor, — Any  act  done  by  the  widow,  and 
any  decree  given  against  her,  as  sole  proprietor  of  the 
lands,  and  not  as  guardian,  would  not,  if  she  were 
found  to  have  been  holding  actually  as  guardian,  bind 
the  minors.    Bahub  Ah  o.  Sooxba  Bibbb 

C18W.  B,  68 


6L 


Sale  ^  expect' 


aneg  bg,  on  behalf  of  iiii«or.---Qikertf,— -Whether  a 
mere  expectancy  can  be  the  subject  of  a  sale,  and  if  so, 
of  a  ssle  by  a  guardian,  acting  or  purporting  to  act 
on  behalf  of  an  infant.  DooLi  Chand  v.  Bibj 
Bhookuv  Lal  Awasti  .    6  C.  I«.  B^  628 

62. 


Power  to  bind  in- 
fant,— Division  of  property, — Fraud. — A  division  of 
property  took  place  in  1837  between  A.,  the  mother 
and  guardian  of  the  pliuntiff,  and  B,,  the  husband  of 
two  diildless  widows,  who  became  defendants  in  a  suit 
to  recover  possession  of  the  property  on  the  ground 
that  the  division  did  not  bind  the  plaintiff.  Seld 
that  there  being  no  proof  of  fraud,  nor  that  undue 
advantage  was  taken  of  plaintiff's  minority,  and  in  the 
absence  of  proof  of  gross  inequality  in  the  distribution 
of  the  property,  the  division  was  valid  and  binding 
upon  the  phiintiff.    Nallapa  Bbddi  v.  Bilaxxal 

[2  Ma(L,  182 

Suit  for  parti' 


68. ^ .      _ 

tion  of  family  property. — A  suit  on  behalf  of  a  minor 
for  partition  will  lie,  if  the  interests  of  the  minor  are 
likely  to  be  prejudiced  by  the  property  being  left  in 
the  hands  of  the  coparceners  from  whom  it  is  sought 
to  recover  it  Kaxakshi  Akmal  o.  Chibdakbaea 
Rbddi 8  Mad.,  84 

CHOZALuraAM  PxLLAi  V.  Syajotab  Pillai 

[IKad.,  106 

Pabtathi  v.  Haitjata  Kaxavtha 

[6  MacUl9d 


64. 


.  Potoer  to  bind  in- 


fant,— Beferenoe  of  question  as  to  property  to  panoh- 
ay  at, — ^AU  acts  of  the  guardian  of  a  Hindu  infant, 
which  are  such  as  the  ii^ant  might,  if  of  age,  reason- 
ably and  prudently  do  for  himself,  should  be  upheld. 
Such  a  guardian  may  bind  his  ward  by  referring  to  a 
pancha^  of  their  caste  a  question  of  customary  par- 
tition. Where  a  sudra  died  leaving  two  wives,  one 
with  an  only  son  and  infant,  and  the  other  with  two 
sons, — Held  that  the  guardum  of  the  infant  might 
refer  the  question  whether  the  deceased's  estate  should 
be  divided  according  to  Patni-bhaga  or  Putra-bhaga. 
Tbmxaxal  V,  StTBBAMAL       •        .    2  Mad.,  47 

66.  ■  Sale    by    guar- 


ckaa. — Compromise, — Onus  probandi, — A  suit  by  the 
plaintiff's  guardians  for  the  plaintiff's  mother's  share 
in  certain  dower  resulted  in  a  decree  for  B62,913  cal- 
cuhitod  on  the  allegation  in  the  pUdnt  that  such  share 
was  a  third  of  the  entire  amount  of  dower.    That 
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QlJABBlAlSl'-eoMtinued. 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— eontitmed. 

Power  of  dealing  with  proi>erty  of  minor 
— eofUinued. 

suit  having  been  sold  by  the  plaintifPa  s^ardianB  for 
the  alleged  sum  of  R5I,000,  the  plaintiff  brooght  the 
present  snit  to  set  aside  that  sale  as  collusive.  S^d 
that  it  was  incumbent  on  the  defendants  in  this  suit 
to  prove  that  thev  paid  the  RSl^OOO  to  the  phuntifP 
when  he  came  of  age,  or  at  least  that  the  money 
reached  the  plaintiff's  hands  when  he  came  of  age. 
Abdool  Ali  «.  MozumB  Au  Chowdhbt 

[16  W.  B^  P.  C^  22 


5a 


Suit    on    bond 


executed  hy  mother  for  debts  which  son,  then  a  minor, 
might  be  litible  to  pajf,—'A  bond  executed  by  a  widow 
in  possession  of  a  zemindari  was  held  binding  on  the 
adopted  son  of  the  kite  zemindar,  the  inference  from 
the  evidence  being  that  the  bond  was  given  for  debts 
which  the  defen(£nt  (the  adopted  son),  as  owner  of 
the  zemindari,  might  be  liable  to  pay,  and  that  b^  his 
own  acts  he  hiad  admitted  that  he  actually  was  liable 
to  the  payment.    Chbtty  Coluic  Coomaba   Vbn- 

OATAOHBLLA  RADDYAB  V,  RXTKdABAKWBY  ItBNOAB 

[4  W.  lU  P-  C^  71:  8  Moore'B  I.  A^  819 


67. 


NeeeeeHy      for 


borrowing 4 — Mortgage  by  de  facto  guardian  or 
nager  without  de  jure  title, — Under  the  Hindu  law, 
the  right  of  a  bondflde  incumbrancer  who  has  taken 
from  a  de  facto  guardian  or  manager  a  charge  on 
lands  created  honestly  for  the  purpose  of  saving  the 
estate,  or  for  the  benefit  of  the  estate,  is  not  (pro- 
vided the  circumstances  would  support  the  charge  had 
it  emanated  from  a  ds  faeto  and  de  jure  manager) 
affected  by  the  want  of  union  of  the  de  facto  with 
the  de  jure  title*  Under  the  Hindu  law,  the  power  of 
a  manager  for  an  infant  heir  to  charge  an  ancestral 
estate  is  a  limited  and  quidified  one,  to  be  exercised  in  a 
a  case  of  need,  or  for  the  benefit  of  the  estate.  Where 
the  charge  is  one  that  a  prudent  owner  would  make  in 
order  to  benefit  the  estate,  the  bondjtde  lender  is  not 
i^ected  l^  tiie  precedent  mismanagement  of  the 
estate.  The  lender  is  bound  to  enquire  into  the  neces- 
sities for  the  loan,  ajid  to  satisfy  himself  that  the  ma- 
nager is  acting  for  the  benefit  of  the  estate.  But  if 
he  does  so  enquire  and  acts  honestly,  the  real  existence 
of  an  alleged  sufficient  and  reasonably  credited  neces- 
sity is  not  a  condition  precedent  to  the  validity  of  his 
charge,  and  he  is  not  bound  to  see  to  the  application  of 
the  money.  The  mere  creation  of  a  charge  by  a  ma- 
nager, securing  a  proper  debt,  cannot  be  viewed  as 
improvident  management;  and  a  bond  fide  creditor 
should  not  suffer  when  he  has  acted  honestly  and  with 
due  caution  but  is  himself  deceived.     HuirooMAir 

FbBSHAD  PAKDBT  «.  MvirBBAJ  KOOVWABBS 

[6  Moore's  I.  iL,  888 :  18  W.  R,  81,  note 


58. 


AUenaition  made 


by  guar diati.'- Suit  to  eet  aeide, — ^A  suit  brought  by 
a  Hindu  widow  as  guardian  of  her  minor  child,  to  set 
aside  alienations  made  by  her  late  husband,  the  minor's 
father,  is  governed  by  the  princinle  laid  down  by  the 
Privy  Goundl  in  the  case  of  Qiriharee  Lull  v.  Kan^ 


QVABiyiAJSl— continued, 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— continued. 

Power  of  dealing  with  property  of  minor 

— eontinucd. 

too  LalU  14  B.  L.  B.,  187 :  22  W,  B„  66,  etc,  that 
the  estate  is  not  exempted  from  liability  unless  the 
alienations  were  illegal  or  made  for  an  immoral  pur- 
pose.   SAirjooaBB  KooiB  «.  Hub  Pxbsha]) 

[24  W.  lU  274 


58. 


Bond  fide  pur^ 


chaser.  What  eonstiiutes, — In  a  sale  by  a  guai^ian 
of  a  minor  without  necessity,  the  purchaser  cannot 
be  sud  to  have  acted  bondflde  unless  his-  belief  that 
the  sale  was  neoessaiy  had  been  arrived  at  after  due 
care  and  attention.    Shbo  Pbbshad  Ram  «.  Tha- 

XOOB  PBB8HAD.     OOUB  PUSHAD  NABAIH  9.  SHBO 

Pbbbhad  Rax     .  •    6  W.  B.,  108 


60. 


Furoh<uer  from 


guardian, — ^Where  a  purchaser  of  immoveable  pro- 
pertv  deals  with  a  person  having  a  qualified  power  of 
deabng  with  that  property,  it  lies  upon  the  purchaser 
to  give  some  reason  of  the  need  which  actuallv  exist- 
ed, or  was  alleged  to  exist,  for  the  sale.  Vadali 
Rakakbistnaxa  v.  Mavda  Affaita 

[2MfML,407 

MOOTHOOBA  Doss  «.  KAVOO  BbHABBB  SinGH 

[21W.B^287 


ei 


Suit  to  set  aside 
sale, — Proof  of  necessity  for  sale, — In  a  suit  to  set 
aside  sales  made  by  a  minor's  guardians,  on  the 
ground  that  the  sales  were  not  justified  by  any  re- 
cognised legal  necessity,  the  onus  is  on  the  defend- 
ant to  prove  the  necessity.  Nature  of  proof  suffi- 
cient to  discharge  such  onus  explained.  Looioo 
SiMOH  «.  Rajbvdub  Laha  .        .    8W.B.,d64 

Sale    by,  guar^ 


dians, — Onus  of  proof, — Purehaser, — Sold  that  the 
onus  of  proving  that  a  sale  by  his  guardians  of  a . 
minor's  proper^  was  necessary  and  for  his  benefit 
lies  upon  the  purchaser,  and  that  adequacy  of  price 
is  an  important  point  to  be  considered  in  determining 
this  question.  Dagdu  bin  Davd  Tbli  Pabdbbhi 
V.  Shbxh  Sahbb  Yalad  Badbttddiv  Eajcblb 

[2 Bom, 868:  2ndScU848 

6a 


■  Onus  of  proof — 

PurchMcr, — ^Where  the  phuntiff  was  a  minor,  and 
his  interest  could  not  primd  facie  be  alienated, — 
Seld  that  the  onus  of  proving  that  due  enquiries 
were  made  as  to  the  necessities  for  the  loan,  and  that 
it  was  incurred  by  the  manager  for  the  benefit  of  the 
estate,  lay  on  the  alienee.  It  is  not  necessary  to  show 
that  such  necessities  actually  existed,  but  that  rea- 
sonable enquiry  was  made  as  to  the  existence  of  such 
necessities,  and  the  object  for  which  the  loan  was 
intended.    Poolxtndbb  Singh  «•  Ram  Pbbshad 

[2  Agra»  147 


64. 


Transaction   by 


guardian, — BesponsibiUty  of  lender  to  guardian  of 
a  minor,— A  lender  to  the  manager  of  a  minor's 
estate  is  bound  to  satisfy  himself  that  the  loan  is  for 


Digitized  by 


Google 


(    2066    ) 


DIGEST  OF  CASES. 


(    2086    ) 


2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— continued. 

Power  of  dealing  with  property  of  minor 
— eonHnmed, 

the  benefit  of  the  estate.    Lallah  BmrsBBDHUB  «. 

BiNSBSBBBI  DUXT  SUTGH 

[lInd.Jnr^N.8.,165 


65. 


— Though  the  lend- 
er of  money  borrowed  by  the  giur^^^^  ^  ^  minor 
for  the  payment  of  a  family  debt  is  bound  to  enquire 
into  the  necessity  for  the  loan,  and  to  satisfy  himself 
as  well  as  he  can  that  the  guardian  is  acting  for  the 
benefit  of  the  estate,  yet  if  he  does  so  enquire  and 
acts  honertly*  the  real  existence  of  an  alleged  suffi- 
cient and  reasonably  created  necessity  is  not  a  condi- 
tion precedent  to  the  validity  of  his  charge,  and  he  is 
not,  under  such  circumstances,  bound  to  see  to  the 
application  of  his  money.    Maha  Bbbb  Pbbshad 

SlKGfi  f>,  DUICBBBBAX  OfADHYA 

[  W.  B^  1864^  168 

Radha   Kibhobb  Mookbbjbb  e.  Mibtooitjot 
Gow      .  .        .    7W.  B^28 


66. 


Sale    bjf    ffuar^ 


dian. — Pmrek€uer, — Qraunda/or  reversal  <jf  stUe. — 
Although  purchasers  are  not  bound  to  look  to  the 
application  of  the  purchase-money,  or  to  enquire 
whether  there  were  goods  sufficient  to  redeem  the 
mortgage,  and  so  to  obviate  the  necessity  of  a  sale 
of  a  minor's  property,  yet  the  purchaser  not  proving 
necessity  or  not  satisfying  himself  of  the. existence 
of  necessity,  and  the  unwillingness  of  the  minor's 
mother  to  dispose  of  the  property  in  his  minority, 
are  sufficient  legal  grounds  for  reversal  of  the  sale. 
GoMAiir  SiBCAB  9.  Pbanbath  Goofto 

[1 W.  lU  14 


67. 


AUenaUan  of  mi' 


mor^M  properijf  Inf  inUrveniitm  of  Court, — Suit  to  set 
aside  dtienation.^-rFurehoMer  of  minor's  property, — 
An  alienation  of  property  during  the  owner's  mi- 
nority is  open  to  be  questioned  when  the  minor 
comes  of  age,  even  if  it  was  effected  partly  through 
the  intervention  of  a  Civil  Court,  e,g.,  under  a  decree 
on  foreclosure  proceedings.  A  party  justifying  a 
title  so  obtained  against  a  minor  must  show  not  only 
that  he  was  acting  honestly  in  the  transaction,  but 
that  facts  existed  at  the  time  of  the  mortgage  such 
■as  would  reasonably  support  the  conclusion  that  there 
was  a  necessity  for  the  alienation,  and  that  the  mort- 
gagor had  authority  to  give  a  good  title  as  the  mi- 
nor's agent.  BuzBUHa  Sahot  Siitoh  «.  Matttoba 
Chowphbaut   .  .        •    22W.  B^1I8 

Bale  of  mimor^s 


property  by  guardiam, — Proof  of  legal  neoessityfor 
sale, — The  mother  and  guardian  of  two  minors  bor- 
rowed Bl,000  ostensibly  for  their  marriage  ex- 
penses. The  lender  of  the  money  obtained  an  ex 
parte  decree  against  the  minors,  and  in  execution 
attached  their  estate,  when  the  mother,  in  order  to 
jave  it  from  sale,  sold  half  the  estate  for  82,600, 
out  of  which  she  satisfied  the  decree.  One  of  the 
juinors  subsequently  brought  a  suit  against  the  pur- 


OXJABSOJLB'-eontinMed, 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 

— eontimued. 

Power  of  dealing  with  property  of  minor 
~~eontineLed, 

chasers  to  set  aside  the  sale.  Held  that  it  was 
obligpfttoiy  on  tlte  defendants  to  prove  that,  in  selling 
the  property^  the  mother  acted  under  an  unavoidable 
necessity  in  the  interests  of  her  minor  sons,  and  that 
the  deciee  against  the  minors  was  such  as  would 
bind  their  interests.  LoOTV  HOBSBIK  v.  Dubbxtk 
LallSaeoo     ....    2dW.B^424 


69. 


Oumrdian     and 


minor »— Sale  of  minor's  property, --Legal  necessity, 
— Where  a  guardian  convened  the  property  of  her 
minor  son  by  a  deed  of  sale  in  which  she  did  not  in 
terms  describejherself  as  his  guardian, — Seld  that  the 
omission  was  immaterial,  since  it  clearly  appeared 
from  the  deed  that  it  was  the  minor's  property  which 
formed  the  subject  of  sale.  Hunooman  £ersaud  v. 
Bahooee  Munraj  Koonweree,  6  Moore's  I,  A,,  393  ; 
and  Jadoonath  Ckuekerbutty  v.  Ikseedie,  11  W,  S,, 
20,  followed.  A  widow,  guudian  of  her  minor  son, 
being  left  after  her  husband's  death  in  a  state  of 
extreme  poverty,  sold  the  entire  property  of  the 
minor  for  less  than  one  fourth  of  its  resi  market 
value,  by  a  sale-deed  reciting  that  the  object  of  the 
sale  was  the  minor's  maintenance  and  marriage.  It 
was  found  that  the  sale  was  obtained  by  the  vendee 
by  taking  advantage  of  the  guardian's  poverty,  and 
that  there  was  nothing  to  show  that,  in  purchasing 
the  propertv,  he  had  satisfied  himself  of  the  actual 
existence  of  the  necessities  for  which  the  sale  pur- 
ported to  be  made.  Meld  that  the  recital  in  the 
deed  of  the  objects  of  sale  was  in  itself  no  evidence 
of  the  necessity  of  the  alienation.  Eajlakhi  Dehia 
V.  Gakul  Chandra  Chowdhry,  3  B.  L,  R.,JP,  C,  67, 
followed.  Seld,  also,  that  the  needy  circumstances 
of  the  minor  did  not  by  themselves  constitute  a 
sufficient  legal  necessitv  for  such  an  alienation. 
Undeor  the  Hindu  law,  the  maintenance  or  marriage 
of  a  minor  may  be  a  legitimate  cause  for  the  aliena- 
tion of  his  property  by  the  guardian,  but  cannot 
justify  a  Court  of  Equity  in  upholding  a  bargain 
obviously  imprudent  and  reckless.  The  best  test  is 
whether  the  alienation  would  have  been  reasonably 
and  prudentiy  made  by  the  minor  himself  had  he 
been  of  full  age.  Sela,  further,  that  upon  such  an 
alienation  being  set  aside  in  consequence  of  a  suit 
brought  by  the  minor,  the  vendee  was  entitled  to  be 
recouped  by  the  plaintiff  to  the  extent  of  any  portion 
of  the  purchase-money  which  had  been  appropriated 
to  the  hitter's  benefit.  Param  Chandra  Pal  t. 
Karunamayi  Dasi,  7  B,  L,  B.,  90;  Bai  Kesar  v.  Bai 
Qanga,  8  Bom,,  A,  C,  31 ;  Kuvarji  v,  Mali  Saridas, 
L  L,  B,,  3  Bom,,  234  ;  and  Qadgeppa  Desai  v.  Apaji 
Ji^amrao,  L  L.  B,,  3  Bom.,  237,  referred  to.  Ma- 
XUKDI  V.  Sababsukh  .    I.  la.  B.,  6  All.,  417 

70. Sale  hy  guardian 


for  minor,— Necessity,— 'Bona  fides,^Whdn  neither 
want  of  enquii^  nor  malajldes  is  shown,  the  ex- 
istence of  legal  necessity  must  be  presumed,  and 
the  acts  of  the  guardian  considered  to  be  the  acts  of 
the  minor.     Qucertf,— Whether  the  same  rule  strictiy 
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2.  DUTIES  AND  POWERS  OP  GUARDIANS 

— continued. 

Power  of  dealing  with  property  of  minor 

— eoniinued. 

applies  to  the  relation  of  the  head  pf  a  family  and 
his  descendants  holding  vested  rights  in  his  estate,  in 
regard  to  alienations  by  the  head  of  the  family  to 
which  the  descendants  did  not  expressly  consent. 
Sbbtul  Pbbshad  Sutgh  v.  Oovb  Dyal  Singu 

(lW.B^28a 


7L 


Sale  of  minor^t 


property  for  traneaetiona  by  guardian  not  for  benefit 
of  minor. —  Want  of  necessity. — Ground  for  setting 
aside  sale. — In  1850  the  guardian  of  a  minor  (his 
step-mother)  by  an  ikramamah  among  other  things 
charged  the  minor's  ancestral  estate  with  the  pay- 
ment of  R27>000  in  favour  of  L.,  the  amount  of  his 
alleged  claim  agiunst  the  estate,  respecting  which  an 
appeal  was  then  pending,  but  to  which  estate  he  was 
himself  a  debtor,  undertaking  at  the  same  time  to 
prosecute  certain  claims  against  M.,  L.  agreeing  to 
advance  money  for  that  purpose  and  to  resist  certain 
claims  brought  by  M.  against  the  minor's  estate.  In 
February  1861,  M,  having  obtained  judgment  against 
the  estate  for  B26,986,  and  taken  out  execution 
thereon,  the  estate  was  advertised  for  sale  on  the 
20th  of  that  month.  To  prevent  the  sale  X.  advanced 
the  amount  of  the  judgment-debt,  and  on  the  19th 
of  that  month  commenceid  a  suit  against  the  guardian, 
in  which  he  claimed  the  R26,986,  the  amount  ad- 
vanced by  him,  and  the  R27,000  agreed  to  be  paid 
him  by  the  ikramama,  and  the  further  sum  of 
Bl,d64  alleged  to  have  been  paid  by  him  for  the 
proceedings  against  M,,  making  together  R56,841. 
On  the  following  day  the  guardian  filed  a  confession 
of  judgment  admitting  the  debt,  hypothecating  the 
minor's  estate,  and  undertaking  to  pay  the  same  by 
instalments,  with  the  exception  of  the  fi27,000,  at  6 
per  cent,  interest,  The  instalments  not  being  paid, 
X.  in  1858  took  out  execution  on  the  judgment,  and 
under  the  execution  put  up  the  estate  for  sale,  and 
became  the  purchaser  himself.  On  the  minor  attaining 
his  majority  he  brought  a  suit  to  set  aside  the  sale, 
impeaching  the  transaction  as  fraudulent  and  ooUu- 
sively  obtuned  by  L.  from  his  late  guardian.  The 
Courts  in  India  set  aside  the  sale  on  the  ground  of 
fraud,  and  decreed  the  restitution  of  the  estate,  with 
mesne  profits  and  damages,  subject  to  the  repayment 
l^  wav  of  reduction  of  the  R26,986  at  5  per  cent.  Upon 
appeal  such  decree  affirmed  by  the  Judicial  Committee, 
JU-si  on  the  ground  that  the  transaction  was  fraudu- 
lent and  GoUusive  and  prejudicial  to  the  estate  of  the 
minor,  there  being  no  evidence  to  show  the  necessity 
for  the  guardian  obtaining  the  pecuniary  assistance 
sought,  or  to  justify  her  submitting  to  L.*s  extraor- 
dinary terms  contained  in  the  ikramamah,  by  allowing, 
withbut  consideration,  his  doubtful  claim  against  the 
mmorfs  estate,  to  which  he  really  was  a  debtor  him- 
self ;  and  secondly,  that  L.  who  set  up  the  charge, 
h%d  failed  to  relieve  himself  of  the  burden  which  Sie 
Hindu  law  cast  upon  him  of  showing  that  he  had  at 
least  good  gpround  for  supposing  that  the  transaction 
was,  for  the  benefit  of  the  minor's  estate.  In  setting 
aside  the  ikramamah  and  sale,  interest  was  allowed 


QVARDlAS-^onHnmed. 

2.  DUTIES  AND  POWERS  OF  GUARDIANS 
— continued. 

Power  of  dealing  with  property  of  minor 

^-continued, 

to  L.  on  the  B26,000  advanced  by  him  at  the  rate  of 
6  per  cent,  contracted  for  in  the  ikramamah  in 
Ueu  of  5  per  cent,  awarded  by  the  Sndder  Court. 
Such  a  mo^fieation  of  the  decree  of  the  Court  below, 
held  not  sufficient  to  deprive  the  respondent  of  his 
costs  of  appeal.  The  case  of  Alt  Sossein  v.  Badal 
Khan,  8.  JD.  A.,  H.-  W,  P.,  IB^,  19th  May,  where  it 
was  held  that  there  is  no  difference  to  be  made  between 
an .  innocent  purchaser  and  one  tainted  with  fraud 
which  had  brought  about  an  execution  sale,  observed 
upon  and  dissented  from.  Lalla  BvysBEDHUB  «. 
BiKDBSSBXB  DuTT  QiSQJL  .  10  Moore'B  !•  A.,  464 

72. 


— — — — ^  Loan  by  guar- 
dianfor  marriage  expenses  of  minor, — Legal  neees' 
sity, — ^The  marriage  of  a  Hindu  minor  is  a  legitimate 
cause  of  expense  in  regard  to  which  his  guazdian  can 
bind  him,  unless  it  is  shown  that  the  amount  of  the 
loan  was  extravagant  for  the  purpose,  considering 
the  sodal  or  pecuniary  drcumstances  of  the  minor,  or 
that  it  was  not  dulv  applied  and  expended.    JuG- 

GBBBVB  SiBOAB  V.  NlLAMB(7B  BiSWAB 

[8W.IUai7 


7a 


Sale  by  guar* 
dian. — Onue  ofproofofbonafides  of  purchaser. — Pur* 
chasers  from  a  guardian  must  show  that  they  acted 
bondAde.    BirvNOO  Pavdby  «•  Baxbh  Ali 

[8N.W«2 

74. 


.» . ^— —    Decree, — Legal 

necessity,^The  existence  of  a  decree,  which  may  at 
any  time  be  executed  against  ancestral  property,  is  a 
clear  necessity  for  contracting  a  loan,  and  ample 
justification  to  any  one  coming  forward  to  lend 
money  on  the  mortgage  of  the  proper^.    Pubicbbub 


Ojha  v.  Goouuib 


76w 


[W.IU446 


Sale  by  guardian 


on  behalf  of  minor. — Eepayment  of  purchase-money 
before  minor  allowed  to  recover  estate.^  The  sale  by 
S.'s  mother  of  his  share,  during  his  minority,  in  the 
estate  of  his. deceased  father,  was  rightly  held  to  be 
invalid;  but  his  claim  to  recover  possession  of  the 
share  from  the  purchasers,  who  had  redeemed  a 
mortgage  existing  on.  the  estate  created  by  his  father, 
without  tendering  payment  of  his  share  of  the  mort- 

«-debt,  was  properly  dismissed.     Pana  Ali  v. 

>ixHoBBBXv  .        .    7N.'W.,201 


7a- 


— ^■^— ^—  Sale  by  guardian. 
Swii  on  majority  to  set  aside  saU.^Refumd  of 
sale-proceede. — ^The  plaintiff  on  coming  of  age  sued 
to  set  aside  a  sale  of  hiB  ancestral  property  which 
had  been  made  by  his  guardian  during  minority.  No 
legal  necessity  was  proved,  but  it  appeared  that  he 
had  had  the  benefit  of  the  sale-proceeds.  A  decree 
was  passed  in  his  favour,  but  subject  to  the  condition 
that  he  should  first  refund  the  proceeds  of  sale. 
Paban  Chandba  Pal  v.  Kabunamayi  Dasi 

[7  a  U  B.,  80:  16  W.  lU  208 
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2.  DUTIES  AND  POWERS  OP  GUARDIANS 
— continued. 

Power  ofkdealing  with  property  of  minor 
— continued. 

AOOORBB   HUBSIHUB   ChUBN  «.  GUNGA   PBBSAD 

Opadhya  .    W.  B.,  1864,  208 

SiKDAB  Dtal  Singh  v.  Ram  Buddun  Singh 

[17  W.  B^  454 

MuTHoosA  DcMsa  V,  Eanoo  Behabbe  Singh 

[21  W.  B„  287 


3.  RATIFICATION. 


77. 


Sale  by  guardian. — Acqu4ee» 


eemee^  after  minor  comes  of  age, — The  conveyance 
of  property  while  the  owner  is  a  minor  is  not  neces- 
sarily inoperative ;  if  the  sale  is  effected  hy  the  guar- 
(Uan,  and  acquiesced  in  by  the  minor  when  he  comes 
of  age,  it  may  be  valid  notwithstanding.  Eumub- 
ooDiN  «.  BhadhocI    .        .        .    11  W.  B.,  184 


78. 


Delay  qf  minor 


•n  coming  of  age  in  repudiating  act  of  guardian. — 
Mere  delay  on  the  part  of  a  waa^,  after  attainment 
of  majority,  in  repudiating  an  alienation  made  by 
his  guardian,  cannot  be  treated  as  a  ratification  of 
the  guardian's  act,  but  only  as  evidence  of  ratification. 
Raj  Nabaik  Deb  Chowdhby  v.  Kassbb  Chundbb 
Chowdhby 

[10  B.  I».  B.,  824:  18  W.  B.,  404 


78. 


CSontraet    by   gn^rdian.-- 


Delay  of  minor  on  coming  of  age  in  repudiating  con- 
tract.— Long  delay  in  repudiating  a  contract  by  a 
minor  on  his  attaining  majority,  when  such  delay  is 
whoHy  unaccounted  for,  is  sufficient  ground  for  in- 
ferring a  ratification  of  the  contract.  Boidonath 
DiY  V.  Raxkishobe  Dbt 

[10  B.  Ii^  B.,  826,  note:  18  W.B.,  188 

Doobgaohvbk  Shaha  «.  Raknabain  Doss 

[10  B.  Jm  B.,  327  note:  18  W.  B.,  172 


80. 


Act    of    guardian     after 


majority  of  minor. — Perton  remaimng  minor  as 
far  as  public  are  concerned. — Acquiescence,^ Evi- 
dence of  necessity  for  loan. — Where  a  party  after 
attuning  full  age  aUowed  his  mother  to  give  him  out 
to  the  world  as  a  minor,  and  as  his  guardian  to  mort- 
gage his  ancestral  property,  and  permitted  the  mort- 
gagee to  retain  possession  for  five  years, — Held  that 
he  could  not  afterwards  turn  round  and  repudiate 
arrangements  which  were  made  for  his  benefit,  and 
for  which  an  innocent  party  had  given  valuable  con- 
nderation.    Pubmxshub  Ojha  v,  Goolbee 

[U  W.  B.,  446 


8L 


•  Mode  of  ratifloation.— iSfttt^  to 


set  aside  sale  made  by  mother  as  guardian, — Minor 
acting  for  mother  informer  suit, — In  a  suit  to  set 
aside  a  sale  effected  by  plaintiff's  mother  during  his 
minority,  it  appearing  that  plaintiff,  eleven  months 
after  attuning  his  majority,  signed  for  his  mother  a 
written  statement  in  another  suit,  to  the  effect  that 
the  property  had  been  sold  by  her  to  the  defendant. 


QVAJEiBlAN^eontinued. 

3.  RATIFICATION— <?o»«»iw<l. 

Mode  of  T&ttQo&ISon-— continued, 

and  that  he  in  that  suit  conducted  his  mother's 
defence,  which  was  that  the  purchaser  from  her  was 
entitled  to  what  he  claimed,  i^  was  held  that  he  must 
be  considered  to  have  acquiesced  in  and  ratified  the 
sale.    Ebbulkbibto  Dass  v.  Ram coohab  Shah 

[9  W.  B.,  671 


82. 


Transaotibn  prejudicial  to 


estate. — Formal  ratification.  Necessity  of. — The 
guardian  of  a  minor  as  manager  of  the  minor's 
estate  is  bound  in  duty  to  abstain  from  entering 
into  any  arrangement  beneficial  to  himself  and 
detrimental  to  the  estate ;  and  if  any  such  arrange- 
ment has  been  entered  into,  it  is  incumbent  on 
him  immediately  after  the  minor  comes  of  age  to 
obtain  from  him  not  an  accidental  but  a  distinct 
formal  ratification.  Pbosunno  Coomab  Ghttttttck 
r.  WooMA  Chubn  Mookbbjbb     .  20  W.  B.,  274 

•  Duty  of  minor. — Compromise, 


88. 

Suit  to  set  aside. — Proof  of  fraud. — It  is  not  incum- 
bent upon  a  guardian  to  contest  every  claim  made 
against  the  infant's  estate.  The  Judicial  Committee, 
reversing  the  finding  of  the  Courts  below,  refused  to 
set  aside  a  compromise  (confirmed  by  a  decree  of 
Court)  by  the  former  guardian  of  the  plaintiff  of  a 
claim  against  his  estate  for  debt  after  sixteen  years, 
the  plaintiff  having  failed  to  prove  that  the  suit  was 
fictitious,  and  the  compromise  fraudulent  and  collu- 
sive.   Lbkbaj  Roy  v.  Mahtabchund 

[10  B  Lu  B.,  86 
14  Moore'B  I.  A.,  898 :  17  W.  B.,  117 

84. Beoeipt  of  rent  under  lease. 


— Acquiescence  in  lease  by  guardian, — ^Where  minors, 
after  coming  of  age,  receive  rents  under  a  lease  which 
was  granted  by  their  guardians  during  their  minority, 
they  thereby  ratify  the  lease  and  cannot  afterwards 
repudiate  it  Rah  Chundbb  Sibcab  v.  Pban 
Gobind  Boishktjb         .        •        .26  W.  B.,  71 


86. 


Apparent  acqniesoence.- 


Compromise  by  mother  for  minor  sons. — The  transac- 
tions into  which  guardians  enter  on  behalf  of  their 
wards  must  secure  to  the  latter  some  demonstrable 
advantage,  or  avert  some  obvious  mischief,  in  order  to 
obtain  recognition  in  the  Courts.  Where  a  compro- 
mise was  alleged  to  have  been  entered  into  by  a 
mother  on  behalf  of  her  two  minor  sons  on  the  one 
hand,  and  an  adult  member  of  the  family  on  the  other, 
agreeing  to  give  the  latter  more  than  had  been 
awarded  by  a  judicial  decision,  it  was  held  that  the 
compromise  was  not  binding  on  the  minors.  Apparent 
acquiescence  in  such  a  compromise  by  one  of  the 
minors  after  arriving  at  majority,  though  evidence 
against  him,  is  not  evidence  of  a  conclusive  character 
when  not  continued  for  any  considerable  time. 
Dhabmaji  Vaman  v.  Gtjbbay  Shbinivas 

[10  Bom.,  811 

4.  DISQUALIPIED  PROPRIETORS. 

86. Suits  by,  and  against,  dis- 
qualified proprietors.— uic<  XIX  of  1873  (N,- 
W,  P.  Land  Revenue  Ac(),  s.  205.— Act  VZU  of 
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4.  DISQUALIFIED  FB.OFBlF^OBS-^aonHnued. 

Suits   by,  and  against  disqualified  pro- 
prietors— continued. 

1879,  «.  25.— Under  section  205  of  Act  XIX  of  1873, 
M  amended  by  section  28  of  Act  YIII  of  1879,  a  dis- 
qualified  proprietor  whose  property  is  in  chai^  of  the 
Court  of  Wards  must  sue  and  m  sued  in  «the  Civil 
Courts  by  and  in  the  name  of  his  guardian,  where  a 
guardian  has  been  appointed,  or  by  and  in  the  name  of 
the  Collector  of  the  district  in  which  the  suit  is 
brought,  where  a  gpiardian  has  not  been  appointed, 
whether  or  not  the  suit  has  for  its  object  to  set  aside 
an  act  done  by  the  ward  before  the  date  when  his  pro- 
perty came  under  the  charge  of  the  Court  of  Wsjds. 
Shbo  Dial  Chaubbt  v.  Collbotob  ov  Oorakhfub 
[I.I..B.»5A1L,264 


87. 


Power  to  enter  into  oon- 


tracts.— ^c<  nil  of  1879,  «.  23,  24,— Act  XIX 
of  1873  {N,'W.  P.  Land  Revenue  Act),  e.  205.— A 
suit  was  brought  against  a  disqualified  proprietor  for 
money  due  on  a  bond,  given  while  her  property  was 
undeor  the  superintendence  of  the  Court  of  Wards.  The 
Collector  was  made  a  defendant  to  this  suit  "  because 
the  property  of  the  defendant  obligor  had  come  under 
the  superintcoidence  of  the  Court  of  Wards  before 
the  execution  of  the  bond."  Held  that  the  Collector's 
status  in  the  suit — ^namely,  as  representative  ad  litem 
of  the  defendant — was  sufficiently  described  to  entitle 
him  to  raise  the  question  of  the  legal  capacity  of  the 
defendant  to  enter  into  the  bond.    The  mere  dis- 

Suidification  of  a  proprietor  to  manage  his  estate 
oes  not  carry  with  it  a  general  and  absolute  disquali- 
fication to  enter  into  any  contracte  at  all.  Held, 
therefore,  where  a  person  whose  property  was  under 
the  superintendence  of  the  Court  of  Wards  borrowed 
money  and  gave  a  bond  for  the  payment  of  the  same, 
and  was  sued  on  the  bond  in  the  name  of  the  Collec- 
tor, that  the  Court  was  competent  to  make  a  decree 
against  such  disqualified  proprietor.  Colleotob  ov 
Bbitabbs  9.  Shbo  Pbabad    .  I.  Ii.  B^  6  AIL,  487 


5.  LUBILITT  OF  GUARDIANS. 


88.  — — Aot  of  guardian  in  proper 

management  of  minor's  estate.*— Where  an 
act  done  by  a  guardian  is  one  arising  natuitUy  out  of 
the  management  of  the  minor's  esti^  and  especially 
where  it  is  concurred  in  by  other  co-sharers  of  the 
same  property,  the  liability  for  such  act  attaches  not 
to  the  guardian  but  to  the  estate.  Gibbbwab  Sikoh 
9,  MuDDVv  Lall  Da88  .    16  W.  B.,  252 


80. Omtrdiaa  ad  litem.— Ccwl#, 

LiaMit^  for, — ^Where  a  guardian  ad  litem  of  an 
infant  had  been  guilb^  of  groes  misconduct  in  putting 
executors  to  pr<raf  of  a  wul  which  he  wished  to  upset 
for  his  own  private  purposes,  and  which,  the  evidence 
shows,  was  to  his  knowledge  duly  executed  by  the 
testetrix  in  a  sound  state  of  mind, — Held  that  he  was 
liable  for  the  ooete  of  the  suit.  Goolak  HooBBnr 
NooB  Mahombd  v.  Fatxabai 

[I.  Ji.  B ,  8  Bom.,  801 


OVABJyiAJX-eontinued. 
6.  LIABILITY  OP  QVARmAVS— continued, 

00. LiabiUty    of    widow    as 

guardian^ — Pereonal  UabiUiy  and  at  representidg 
heire  of  hmband.'^k  widow  defending  a  suit  aa 
gfuardian  of  her  minor  son  cannot  be  made  liable 
in  her  own  person  as  well  as  representing  the  heirs  of 
her  husband.  Bbojo  Mohok  Mojuxdab  v.  Roodbo 
Nath  Submah  Mojuxpab      .     15  W.  B.,  102 

OL  — ^— —  Betaining  attorney  for 
minor. — lAability  of  minor  for  coett, — Privity 
of  eontraet.^li  a  guardian  or  next  friend  of  aa 
in&nt  retain  an  attorney  to  act  for  the  infant,  no 
contract  is  created  between  the  attorney  and  the 
inf^t  upon  which  the  attorney  can  sue  the  infant  for 
ooste.  Radha  Nath  Boss  v.  Suttopboboko  Ghosb 
[2  Ind.  Jur.,  N.  8.,  260 


02. 


liability  of  guardian  for 


tOTta.—Torte  committed  by  wtiior.— Guardians  of 
a  minor  cannot  be  held  personally  liable  for  torte 
committed  by  such  minor.  LucmcAir  Dabs  «, 
NabAyah 8  K.  W.,  101 


oa 


Bight  to  suit  for  torts  to 


minor.— i9«fte  by  father  for  pereonal  injury  to 
eon.'^A  father,  as  guardian  of  his  minor  son,  can  sue 
to  recover^  damages  for  personal  injuries  received  by 
the  son.    Modhoo  Soodttv  v,  Eabmoolah  Biswas 

[0  W.  B.,  327 

9^  Liability  of  guardian  on 

security-bond.— iif<  XL  of  1858,—iSuit  on 
minor^e  behalf  againet  guardian's  euretiee.— Assign- 
ment of  securUy-bond.—Act  IX  of  186U- Succes- 
tion  Act  (X of  1865),  *.  257.— B,  having  been  granted 
by  a  District  Court  a  certificate  under  Act  XL  of 
1858  in  respect  of  the  estete  of  a  minor,  the  Judge  of 
such  Court  called  on  her  to  furnish  security,  and  cer- 
tain persons  accoidingly  gave  security-bonds  to  the 
Judge  on  her  behalf.  Subsequently  S.'s  certificate 
wa«  taken  from  her,  and  was  granted  to  A.,  who 
brought  a  suit  on  the  minor's  behalf  agunst  B/s 
sureties  for  the  value  of  the  property  intrusted  to  B, 
The  security-bonds  in  question  were  not  assigned 
by  the  Judge  to  A,  Held  that,  inasmuch  as  the 
plaintLff  was  seeking  to  enforce  contracte  which  were 
never  made  with  him  or  any  other  person  in  the 
character  of  legal  representetive  of  the  minor,  he  had 
no  legal  status  to  maintain  the  suit.  Also  that  no 
equiteble  righto  were  created  in  the  minor  by  the 
bonds,  which  would  render  the  suit  mainteinable. 
QM4ir0,— Whether  the  Judge  of  a  District  Court  is 
competent  to  call  upon  a  person  to  whom  he  grante  a 
certificate  under  Act  XL  of  1858  to  furnish  security ; 
and  whether,  where  he  has  done  so,  and  security-bonds 
have  been  given  to  him,  he  can  assign  them  in  the 
manner  provided  in  section  257  of  the  Succession  Act, 
1865.    AxAB  Nath  v.  Thakub  Das 

(X  KB.,  5  AIL,  248 

06. liUbility  of  guardian  for 

malversation.— Sua  on  behalf  of  son  to  get  rid  of 
guardian, — A  mother  brought  a  suit  on  behalf  of  her 
minor  son  to  recover  from  her  step-son,  the  managing 
member  of  the  family,  the  minor's  share  in  the 


Digitized  by 


Google 


( 


) 


DIGEST  OP  CASES* 


(    2094    ) 


GTTABDIAN— co»MjmmcI. 

6.  LIABILITY  OF  GJJAKDlA:SQ--eonHmwd. 

Isiability  of  guardian  for  malTerBation— 
oomti$imed. 

£umly  property.  Held  that  the  only  ground  upon 
wbich  such  a  rait  could  be  nuuhtained  was  that  of 
xnalversation.  The  Court  might  relieve  the  minor 
from  his  brother's  authority  and  appoint  another 
guardian,  but  a  case  requiring  reUef  must  be  made 

out.      AXIMBNAMMAL  V,   ABUNAOHELLAM   PiLLAI 

[8Ka(L,69 


HABEAS  CORPUS,  WRIT  OF— 


1. Power  of  High  Court  to  isaue 

-writ  into  the  mofkissil. — Eabecu  Corpus  Act, 
31  Car,  IL^  e,  2.— Beg,  III  of  1818,— Warrant  of  or- 
rest  of  Governor  General  in  OouneiU— On  an  ap- 
plication to  the  High  Court  to  issue  a  writ  of  habeae 
eorpne  to  the  Superintendent  (a  European  British 
subject)  of  the  Alipore  Jul, — Held  that  the  Supreme 
Coiurt  had  power  to  issue  writs  of  kabeae  corpus  to 
persons  in  the  mofussil,  and  that  the  same  power  is 
oontinned  to  the  High  Court.  As  the  person  against 
whom  the  writ  was  applied  for  had  acted  under  the 
written  order  of  the  Governor  General  in  Council,  the 
Court  would  not  direct  the  writ  to  issue.  In  bb 
AiCBBB  Khav  .  *         .    6  B.  la.  R^  802 

On  appeal  in  the  same  case,  it  was  held  that,  assum- 
ing the  power  of  a  Judge  of  the  High  Court  to  issue 
»  writ  of  habeas  corpus,  and  assuming  the  right  of 
appeal  against  an  order  refusing  such  writ,  it  ap- 
pearing ^t  ihe  prisoner  was  in  custody  under  a  war- 
rant in  the  form  prescribed  by  Regulation  III  of 
1818,  the  detention  was  legal.  The  detention  to  be 
legal  need  only  be  covered  by  an  actually  existing 
warrant  of  the  Cbvemor  General  in  Council  in  tl^ 
form  prescribed,  without  regard  to  the  lawfulness  of 
the  arrest    In  bb  Ambbb  Khan  .6B.Ii.R^4ro 

S. Aoonsed    becoming    insane 

during  oriminal  tei&h^DeienUon  in  Innatie 
aejflnm  after  r^aining  sanity, — An  accused  person 
having  become  insane  during  his  trial  was  pUced  in  a 
lunatic  asylum  and  was  detained  there  after  becom- 
ing sane.  Meld  that  such  detention  was  not  illegal, 
and  he  was  not  entitled  to  his  discharge,  but  should 
be  made  over  to  the  authorities  for  continuation  of 
hiatriaL    In  thb  icattbb  ov  Eldbbd 

|1  Hyde,  178 


8. Return  to   writ— Custody  of 

prisoner  in  jaiL-^Eetum  by  Sheriff, — The  SJIeriff 
need  not  specify  in  his  return  on  a  habeas  corpus 
that  the  prisoner  has  been  continuously  in  his  custody, 
and  a  prisoner  who  has  not  been  transferred  by  the 
Sheriif  to  the  custody  of  the  jailor  by  a  separate 
warrant,  and  is  brought  up  on  the  writs  by  the  Sheriff, 
is  to  be  considered  as  in  the  custody  of  the  Sheriff. 
Sfbtbb  V,  TAN8SBN  .    Bourke,  O.  C,  28 

4.  '  j^pdavit  to  con- 

trovert return, — Amemiment  of  return, — Custody  of 
minor,— 66  Geo,  III.,  c.  iOO.— The  return  to  the 


HABEAS  CORPUS,  WRIT  OF. -Return 
to  writ'^eontinued. 

writ  of  habects  corpus  must  be  taken  to  be  true,  and 
cannot  be  controverted  by  affidavit.  In  England,  56 
George  III.,  chapter  100,  section  4,  allows  affidavits  to 
be  used  to  controvert  the  return  in  criminal  matters, 
but  that  sti^tute  does  not  apply  to  this  country.  The 
return  to  a  writ  of  habeas  corpus  can,  however,  be 
amended.  A  girl  under  sixteen  years  of  age  has  not 
such  a  discretion  as  enables  her,  by  giving  her  con- 
sent, to  protect  any  one  from  the  criminal  conse- 
quences of  inducing  her  to  leave  the  protection  of  a 
lawful  guardian;  but  where  the  return  to  a  writ  of 
habeas  corpus  stated  that  the  girl  was  above  the  age 
of  sixteen  (though  her  mother  stated  her  to  be  of  the 
age  of  thirteen  years  and  nine  months),  the  Court  held 
that  she  was  of  years  of  dtscretion  to  choose  for  her- 
self under  whose    protection    she    would    remain. 

QUBBN  V,  VAUaHAN.    In  THB  MATIBB  OT  GANBSH 

SuNDABz  Dbbi  4        •        •    5  B.  Iii  R.,  418 

But  see  in  thb  icattbb  ov  Khatua  Bibi 

[6B.I..R.,557 

where  it  was  held  that  the  return  to  a  writ  of  habeas 
corpus  is  not  necessarily  conclusive,  and  does  not 
preclude  enquiry  into  the  truth  of  the  matters  alleged 
therein,  although  56  George  III.,  cUuse  100,  does  not 
apply  to  this  country. 


6.  — ^— ^— Mahomedan    law, 

-^Husband  and  toife, — Custody  of  wife, — On  an  ap- 
plication for  a  writ  of  habeas  corpus  to  bring  be- 
fore the  Court  M,,  a  female  infant,  who  was  alleged 
to  be  in  the  unlawful  custody  of  S,,  a  Mahomedan,  it 
was  stated  that  M,'s  father  was  a  Jew  by  birth  who 
had  embraced  the  Mahomedan  faith  many  years  ago, 
but  had  since  returned  to  the  Jewish  persuasion ;  that 
her  mother  was  a  Mahomedan  woman ;  that  she  was 
detained  by  8,  on  the  allegation  that  she  was  married 
to  him,  but  that  the  alleged  marriage  was  invalid  by 
reason  of  the  want  of  consent  of  her  father;  and 
that  she  was  of  the  age  of  about  nine  years,  and  had 
not  attained  puberty:  and  a  writ  was  thereupon 
granted.  The  return  stated  that  M,  being  then 
about  ten  vears  of  age,  was  married  with  the  consent 
of  her  mother  to  8,  ;  that  after  the  marriage  M,  and 
her  mother  had  lived  with  8,  until  her  mother,  at  the 
instigation  of  the  father,  had  left  the  house  of  8,, 
taking  M,  with  her ;  that  8,  had  thereupon  instituted 
a  charge  against  the  father  and  mother  for  enticing 
away  and  detaining  JIf.,  on  which  the  Police  Magis- 
trate considered  the  marriage  proved,  and  ordered  her 
to  be  delivered  into  the  custody  of  8,  The  High  Court 
refused  to  consider  the  custody  illegal,  and  ordered 
the  writ  to  be  quashed.  In  re  Khatija  Sibi,  6  B,  L, 
B.,  667,  distinguished.  In  thb  icattbb  ob  Mahim 
Bibi 18  B.  I..  R.,  160 


6. 


ConsOtuHon      of 


Small  Cause  Courts, ^Privilege  from  arrest.^The 
Small  Cause  Court  in  the  Presidency  town  is  not  a 
Court  of  co-ordinate  jurisdiction  with  the  High  Court, 
but  a  Court  of  inferior  jurisdiction  and  subject  to  the 
order  and  control  of  the  High  Court  Therefore, 
where,  on  a  prisoner  being  brought  up  to  the  High 
Court  on  a  writ  of  habecu  corpus  ad  subjiciendum, 
the  return  of  the  jailor  stated  that  the  prisoner  was 
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HABEAS  COBFXTS,  WBIT  OF.—Betom 
to  writ — continued, 

detained  under  a  warrant  of  arrefltiBtaed  in  execution 
of  a  decree  of  the  Small  Gause  0)urt.  Seld  that  the 
return  was  not  conclusive,  but  the  prisoner  was  entitled 
to  show  by  affidavit  that  he  was  privileged  from  ar- 
rest at  the  time  he  was  taken  into  custody.    Iir  thb 

M ATTBB  av  OmBITOLALL  DbT 

[LIi.B^lCala,78 
HASrDWBITING. 

See  EVIDENCB— ClTIL  Cabbs-  'Misoblla- 
NEOXTS  DOOTJMBNTS— HakDWRITING. 

[8  a  Lu  B^  480 

See  Eyidbnob — Csiminal  Casbs— Hand- 

w&ixura         f  1  B.  li.  B^  A.  Or.,  18 

TL  Ii.  B^  10  Calc,  1047 

HAQ. 

See  l>VTim       .    2  Bom.,  2nd  Ed.,  76 

[a  Bom.,  263:  2iid Ed., 288 

7Bom.,  A.C.,  60 

See  LnczTATiON  Aot,  1877,  abt.  144  (1859, 

B.  1,  OL.  12) — ^llTTBBBST  IK   IXMOYBABLB 

Pbofbbtt  .    18  B.  li.  B.,  264 

See  PBirsioiTB  Aot,  1871,  ss.  3  &  4. 

[I.  Xa.  B.,  6  Bom.,  408 

LL.  B.,  1  Bom.,  208 

I.  Ii.  B.,4  Bom.,  487, 448 

See  Zbmikdab,  Bi&htb  of — 

[Agra,  F.  K,  88:  Ed.  1874» 48 

HATH-CHITTA,  EITFBY  IN^ 

See  Stamp  Act,  1869,  soil  II,  abt.  5. 

[I.  Ii.  B.,  4  Calo.,  886 
26W.B.,881 
HATH-CHTFTA  BOOK. 

See  £vn>BNOB-~CiyiL  Cabbs— AocoiTtfTfl 
AVD  Aoooujtt  Books. 

[1  Ind.  Jur^N.S^  868 
HATS. 

See  Dbolabatobt  Dbobbb,  Suit  fob^ 
Obdbbs  of  Cbimikal  Coubt. 

[L  L.  B.,  6  Calc,  7 
See  KinsANOB— Uksbb  Cbiminal  Pboob- 

DUBB  CODBB. 

[6  B.  Ii.  B.,  Ap.,  82,  note 

8  B.  Ii.  B.,  74 

18  W.  B.,  Or.,  22,  87 

8  N.  W.,  18 

20  W.  B.,  Or.,  68 

21 W.  B.,  Or.,  28 

22  W.  B.,  Cr.,  24 

4  C.  L.  B.,  410 

10  a  Ii.  B.,  484 

I.IaiB«,6Calo.,7 

HEIB,  AFFIJCATION  BY,  I'OB  EXE- 
CUTION. 

See  CbBTIFIOATB  of  ADMimSTBATIOK— 
BiOHT  to  sub  OB  BZB0T7TB  DbOBBB 
WXTHOUT  CbBTIFICATB. 

CI.I..B.,1A1I,888 


HEIB,  DEVISE  TO— 

See  Hindu  Law— Will— Cofstbuctioic 
OF  Wills— Gbnbbal  Rulbs. 

[I.  L.  B.,  1  Mad.,  262 

HEIB  OF  DEOBASED  DEBTOB. 

See  Cabbs    ukdbb   Mahoubban  Law^ 

Dbbts. 
See  Cabbs   vkdbb   Ebfbbsbntatiye   of 

Dbosasbd  Pbbsok. 

HEIB,    BIGHT    OF,  EXFECTA19T   ON 
DEATH  OP  WIDOW. 

See  Attachicbnt — Subjects  of  Attach- 
uevt — Joikt  Fakilt  and  Kbybbsion- 

AUY  ImTBBBSTS. 

[7  KK  B.,  841, 848,  note 
6  W.  B.,  84 

HEBEDITABY  OFFICE. 

S^  Mahombdan  Law — Custom. 

[L  L.  B.,  1  Bom.,  688 

See  Mahoicbdan  Law— Kazi. 

[L  Lu  B.,  1  Bom.,  888 
I.Ii.  B.,8  Bom.,  72 

HEBEDITABY  OFFICE,  SDIT  FOB— 

See  Account,  Suit  fob— 

[L  Lu  B.,  1  Mad.,  848 

See  Limitation  Act,  1877,  s.  28  (1871,  s. 
29)        .        .     I.Ii*B.,lMad.,843 

See  Limitation  act,  1877,  abt:  124  (1871, 

ABT.  12S)        .    I.  L.  B.,  1  Mad.,  843 

[6  Bom.,  187 

9  Bom.,  99 

6  Mad.,  801 

I.  Ii^  B.,  6  Bom.,  487 

HEBEDITABY  OFFICES. 

Bam,  Reg.   V  of  1827,  *.  4,—Li- 

miiation,'-^Qrant  hy  Oovemment  in  inam, — The 
gmnt  of  a  Tillage  in  inam  by  the  Oovemment  cannot 
deprive  the  meymoodan  of  their  hereditary  rights. 
To  entitle  the  person  in  possession  to  the  enjojrment 
of  the  office  and  receipt  of  the  dues  from  the  village, 
it  is  not  essential  that  the  duties  of  the  office  should 
have  been  actually  peif  ormed,  if  the  party  was  pre- 
pared to  discharge  them  when  required.  Claims  to 
recover  arrears  of  such  dues  are  limited  by  section  4^ 
Regulation  Y  of  1827,  of  the  Bombay  Ckxle,  to  12 
years.  Bebka  Sbuitkub  v.  Jamasjbb  Shapobjm 
[6  W.  B.,  P.  C 121: 2  Moore's  I.  A.,  28 

HEBEDITABY  OFFICES    ACT    (BOM- 
BAY). 

See  Casks  undbb  Jubisdiotion  ov  Civil 
CoubT'Otficbs,  Bioht  to — 

See  LnOTATiOK  Aot,  1877,  abt.  62. 

-   [I.L.B.,10Bom.,886 

iSmBxs  JrDiOATA*— Obdbbs  in  ExBOunoir 
OF  Dbobbb     .    I.  L.  B.,  8  Bom.,  828 
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HKHKPgTABY    OimCES  AGT  (BOK* 
BA.Yy-'-eimtimied. 

See  SvpxBiNXBirDBiroi  ov  Hi&K  Cauvt 

— CiTZii  F^MOXDimB  Cods,  1882,  b.  622. 

|Xli.IU8BoiXL»264 

1. Alienatdon    of  vatazi.— ^om. 

Jteff.  XVI  of  18a7t  9.  20,^A  mortgage  by 
a  vatandar  of  vatan  property,  executed  at  &  time 
when  Begnlalion  XYI  of  1827  was  still  in  force,  was, 
in  its  inception,  void  against  the  heir  of  the  said  va- 
tandar;  nor  cUd  it  become  in  any  way  validated 
against  the  heir  by  reason  of  the  repeal  of  that  Bega- 
lation  by  Act  III  (Bombay)  of  1874  Eaxu  I^ASAY- 
AK  KuLXAuri  V.  Hasmapa 


S. Som.     Meg. 

XVI  of  isa7t  '.  20.—Adveree  poeeegnen,—^ 
sale  by  a  vatandar  of  vatan  property,  executed  at  a 
time  when  Begulation  XYI  of  1827  was  still  in  force, 
was,  in  its  inception,  void  against  the  heir  of  the  va- 
tandar  j  nor  did  it  become  in  any  way  the  more  valid 
against  such  heir  by  reason  of  the  repeal  of  that  Be- 
gulation by  Act  III  (Bombay)  of  1874  Adverse  pos- 
aessiion  onlv  begins  to  run  against  the  heir  from  the 
time  when  he  is  entitled  to  succeed  to  the  possession 
of  the  vatan  property, — m.,  from  the  date  of  the 
death  of  the  vatandar.  Batlojibat  «.  BajiYAN- 
TftAT  VjonATBaH    .        •    I.  Ii.  B^  5  Bom,  437 


a Bom.     Ueg. 

XVI  of  1837, — Mortgagg  of  vaian  propertg.— 
Mertgagor^e  life-interMt.-~Oik  3rd  December  1856, 
certain  vatan  property  was  mortgaged  by  the  deceased 
defendant  to  the  plaintiff,  who  obtained  a  decree 
oa  the  mortgage  in  1861,  and  attached  the  rents  and 
profits  of  the  vatan  on  the  6th  October  of  the  same 
year.  On  his  (defendant's)  death  in  1869  his  son 
succeeded  to  the  estate,  and  obtained  a  removal  of  the 
attachment  before  1874.  The  pluntiif  thereon  ap- 
plied for  a  fresh  attachment  of  the  property.  Meld 
that  the  mortgagor,  having  only  a  life-interest,  the 
vatan  came  into  the  hands  of  his  son  free  of  the  mort- 
gage.   JAejiYAHSAB  Jayebdaa  «.  Imdad  Ali 

[I.  Ii.  B.,  6  Bom.»  2U 


■  88.  6,  7,  10,  Id.—QffleicUor^s  remu- 

meratwn. — Civil  procett, — Fotoer  of  Colleeior. — The 
power  of  the  Collector  to  procure  the  removal  of 
the  process  of  the  Civil  Court,  or  to  get  the  Court 
to  set  eaade  a  sale  under  section  18  of  the  Bombay 
Henditaiy  Offices  Act,  No.  Ill  of  1874,  extends 
to  any  vatan,  or  any  part  thereof,  or  any  of  the 
profits  thereof,  assig^ied  or  not  assigned  as  remu- 
neiatlon  of  an  offidator ;  but  the  exemption  from  lia- 
bility to  the  process  of  the  Civil  Court  extends  only 
to  such  vatan  property  or  profits  thereof,  as  have 
been  assigned  as  remuneration  of  an  officiator.  NiL- 
ZAJiTS  AvAjri  Kaboupi  V,  Baszjnga 

[I«  la.  B.,  e  BOXEL,  104 

88. 9, 28,  and  64.— IVitoar.— iSAs<#a- 

nadi,—Lea9e — Alienation  of  talvar  lands, — Bom, 
JUg.  XVI  of  1827,  m.  19  and  20.— Act  XI  of  1848, 
#.  15. — In  1866  the  defendant  took  a  lease  of  lands  per- 
taining to  a  talvar  or  shetsanadi  vatan  (the  holders 
of  which,  under  Begulation  XVI  of  1827,  sections  19 
and  20,  and  Act  XI  of  1848,  section  15,  are  heredi- 


HlgBiynrPABY    offices  AGT    (B01fl& 
BAT),  88.  9,  adp  and  Q^^-etrntiemed. 

tary  district  or  village  officers)  from  the  last  owner, 
who,  as  sole  occupant  of  the  talvar  office,  was  entitied 
exclusively  to  the  emoluments  attached  to  it. 
When  the  Vatan  Act  (Bombay  Act  UI  of  1874)  came 
into  operation,  no  order  as  regards  remuneration 
was  made,  but  the  plaintiff,  subject  to  objection,  was 
i^pointed  to  officiate.  The  plaintiff  thereupon  sued 
to  eject  the  defendant.  Held  that  the  lease  to  the 
defendant  as  a  partial  alienation  was  invalid  under 
Begulation  XVI  of  1827,  section  20;  that  the  invali- 
diiy  thereof  was  not  removed  by  the  Collector  not 
beuig  called  upon  to  declare  it  to  be  null  and  void 
under  section  9,  clause  1,  of  Bombay  Act  III  of  1874; 
and  that  the  plaintiff,  as  life-owner,  was  entitied  to 
possession.  Pubshottax  Talyab  v.  MxTDKAiraA- 
GATDA  Shxdakxatda        .  L  Ifc  B.»  7  Bom.,  420 

1. 8.  lO.-'CerHfieate  of  Collector,— 

Juriediotion  of  Civil  Court, — ^A  certificate  under 
section  10  of  Bombay  Act  in  of  1874,  stating  that  a 
vatan  has  been  assigned  to  an  officiator  as  his  remu- 
neration, and  granted  by  the  Collector  to  save  a 
vatan  from  attachment  before  judgment,  does  not  ex« 
dude  the  jurisdiction  of  the  Civil  Court  to  make  a  de- 
cree notwithstanding  that  the  decree  may  be  rendered 
inoperative  by  the  Collector  issuing  a  fresh  certificate. 
Shiddsbhyab  v.  Baxohahpsa  Bao 

[I.  I..  B.,  6  Bom.,  468 


2. 


OBrH/ieate  of  Collector. — 


Bemoval  of  attachment  made  bg  Civil  Court,— The 
applicant  held  a  decree,  dated  the  28th  June  1861, 
agunst  Ismail  AUi  Khan  and  another  for  Il8,956-18-7« 
of  which  he  had  ah-eady  recovered  B2,742-4-5.  On 
the  24th  December  1866  he  applied  to  the  Court  of 
the  Subordinate  Judge  at  Pen  for  the  attachment  of 
the  proceeds  of  a  certain  vatan,  belonging  to  the 
judgment-debtors,  in  satisfaction  of  the  balance 
fil,214-9-2  due  to  him,  and  under  his  decree,  on  the 
7th  February  1868,  the  Court  attached  the  proceeds 
tg  a  prohibitoiy  order  to  the  Mamlatdar  of  Pen. 
While  this  attachment  was  pending,  the  Collector,  on 
the  18th  December  1878,  sent  a  certificate  to  the 
Court,  and  informed  it  that  the  proceeds  of  the 
vatan  were  not  liable  to  attachment  under  sections  10 
and  18  of  Bombay  Act  III  of  1874.  The  certificate 
referred  to  the  profits  of  the  vatan  which  had  accrued 
due  before  the  passing  of  the  Act,  and  also  to  those 
which  had  been  subsequentiy  assigned  by  the  Collec- 
tor as  remuneration  of  the  officiator.  The  Court  on 
receiving  it  removed  the  attachment,  and  dismissed 
the  application  on  the  11th  January  1879.  The  order 
was  affirmed  in  appeal.  On  an  application  to  the 
High  Court  under  its  extraordinary  jurisdiction, — 
Held  that  the  Collector  was  authorised,  by  the  first 
part  of  section  10  of  the  Vatandars*  Act,  to  inform 
the  Court  by  his  certificate  that  a  portion  of  the  pro- 
fits attached  had  been  assigned  by  him  as  remunera- 
tion to  the  officiator,  and  that  the  Court  was  bound, 
on  receiving  it,  to  remove  the  pending  attachment. 
Held,  also,  that  the  arrears  due  at  the  date  of  the 
Act,  and  which  had  not  been  assigned,  fell  within  the 
latter  part  of  the  section.  The  High  Court  accord- 
ingly dismissed  the  application  with  costs.  Jagjitak 
V.  Ismail  Alli  Khav      .  I.  la.  B^  4  Bom^  426 
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Certificate  of  Collector,-— Bom,  Reg,  XVI  of  1827, 
e,  j8(?.— Previously  to  the  year  A.D.  1818,  JK.,  the 
great-grand&ther  of  the  plaintiif,  settled  aocounts 
with  Budrapa,  the  father  of  the  defendant,  in  respect 
of  dehts  due  by  himself  (S.,)  and  his  ancestors.   The 
amount  found  due  to  Budrapa  was  E20,000,  and,  as 
security  for  this  sum,  22.,  by  deed  datod  AJ).  1818, 
mortgaged  to  Budrapa  certain  vatani  lands,  and  also 
an  annual  allowance  of  ii200  received  by  him  (22.)  on 
account  of  a  nteum.  Under  this  deed  these  properties 
were  to  be  held  by  Budrapa  in  Ueu  of  interest  until 
repayment  of  the  principal  of  it20,000.    A  dispute 
subsequently  arose  as  to  the  amount  of  the  rueum, 
and  A.,  the  son  and  successor  of  S.,  the  mortgagor, 
having  by  attachmeYit  interrupted  Budrapa's  posses- 
sion (as  mortgagee)  of  the  vatani  lands,  he  (Bud- 
rapa) presented  a  petition  of  compliant  to  the  Sub- 
Collector  of  B.,  who  issued  an  order,  on  the  10th 
November  18S0,  to  the  Mamlatdar,  directing  him 
to  require  the  parties  to  refer  their  disputes  to  arbi- 
tration.   The  arbitration  took  place,  and  on  the  20th 
August    183  L  both  parties   executed   a   rajinama 
(exhibit  No.  20),  which  set  forth  the  terms  of  settle- 
ment agreed  upon.    Budrapa  was  to  hold  the  mort- 
gaged lands  and  rueum  (annual  allowance)  for  fifty 
years.    At  the  end  of  that  period  the  principal  debt 
and  all  interest  thereon  was  to  be  deemed  to  have 
been  paid  off,  and  the  lands  and  rueum  were  to  be 
surrendered  to  the  mortgagor  or  his  heir.    Under 
this  rajinama   the  mortgagee  held    uninterrupted 
possession  of  the  mortgaged  property  until   A.I>. 
1872.    A^  one  of  the  signatories  of  the  rajinama, 
died  in  1848,  and  was  succeeded  as  vatandar  by  S„ 
and  22.  again  was  succeeded  by  the  present  plaintiff, 
who^in  1872  brought  this  suit  agtunst  the  defendant 
(Budrapa's  son)  to  recover  possession  of  the  mort- 
gaged property.    The  Subordinate  Judge  held  that 
the  mortgage  of  A.D.  1818  was  not  genuine,  and 
that  the  rajinama  of  A.I>.  1881,  being  an  alienation 
of  vatoni  property  after  the  passing  of  Begulation 
XVI  of  1827,  section  20,  was  invalid  as  against 
vatandars  subsequent  to  the  grantor.    He  therefore 
made  a  decree  for  the  pluntiff .    On  appeal  the  Assist- 
ant Judge  held  that  the  mortgage  of  A.D.  1818 
was  genuine,  but  he  agreed  with  the  Subordinate 
Judge  in  regarding  the  rajinama  as  a  fresh  aliena- 
tion of  vatani  property^  and,  therefore,  invalid  as 
against  the  pluntiff,  having  been  executed  since  the 
passing  of  B^ulation  XVI  of  1827,  section  20.    He 
therefore  affinned  the  decree    of  the  Subordinate 
Judge.    The   defendant  thereupon  filed  a    special 
appeal  in  the  High  Court,  which  on  the  29th  Sep- 
tember 1875f   reversed  the  decrees  of  the  Courte 
below,  holding  that  the  rajinama  was  not  a  fresh 
alienation  of  vatani  lands,  but  a  compromise  of  a 
dispute  in  regard  to  an  alienation  by  way  of  mort- 
gage in  A.I>.  1818  of  vatan  lands,  and  that  the 
rajinama   was  therefore    valid,  and  ought   to    be 
exif orced,  and  was  not  affected  by  Begulation  XVI 
of  1827,  section  20.    Previously  to  tiiis  decree  of 
the  High  Court  the  plaintiff  had  applied  for  execu- 
tion of  the  Subordinate  Judge's  decree,  and  had  been 
put  into  possession  of  the  mortgaged  property  on  the 
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9th  June  1873.  The  decroea  of  the  lower  Courte 
being  thus  reversed  bv  the  High  Court*  the  defend- 
ant in  1876  presented  a  petition  to  the  Subordinate 
Judge,  praying  a  restoration  of  the  mortgaged  pro- 
perty to  hb  possession.  The  plaintiff  did  not  oppose 
his  application,  but  the  Subordinate  Judge  refused 
it,  on  the  ground  that  he  had  lecdved  a  certificate 
from  the  Collector,  issued  under  section  10  of  Bom- 
bav  Act  111  of  1874,  stating  that  the  property,  the 
subject  of  the  application,  formed  part  of  a  vataa. 
On  appeal,  the  Assistant  Judge  affirmed  the  order 
of  the  Subordinate  Judge,  being  of  opinion  that  the 
receipt  of  the  certificate  by  the  Subordinate  Judge 
compelled  him  to  refrain  from  giving  effect  to  t£e 
decree  of  the  High  Court.  Thereupon  the  defend- 
ant filed  a  special  appeal  in  the  High  Court.  Meld 
that  the  certificate  of  the  Collector  was  unlawfully 
issued,  and  that  the  Subordinate  Judge  should  pro- 
ceed to  give  effect  to  the  decree  of  the  High  Court 
of  the  29th  September  1875  by  reinstoting  the  de- 
fendant in  possession  of  the  premises  mentioned  in 
the  rajinama.  The  certificate  which  the  CoUector 
is  authorised  to  issue  under  section  10  of  Bombay 
Act  III  of  1874  should  be  sent  to  the  Court  by 
whose  decree  or  order  the  vatan  is  affected,  in  the 
maimer  mentioned  in  the  section.  The  Collector's 
certificate  in  this  case,  th«?ef  ore,  had  not  been  isnied 
to  the  proper  Court  The  restitution  of  the  mort- 
gaged property  to  the  defendant  in  whose  possession 
it  was  at  the  commencement  of  this  suit  in  1872,  and 
until  the  execution  of  the  erroneous  decree  of  the 
Court  of  first  instance  in  1873^  was  not  such  a  pass- 
ing into  the  ownership  or  beneficial  possession  of 
any  person  not  a  vatandar  of  the  same  vatan  as  is 
meant  by  section  10  of  Bombay  Act  III  of  1874 
The  alienation  of  the  vateni  property  to  Budrapa 
having,  in  1831,  received  the  sanction  of  the  author- 
ised  officer  of  Government,  section  10  of  Bombay 
Act  III  of  1874  did  not  apply, — ^the  intention  of  the 
Act  being  that  whenever  the  alienation  of  an  heredi- 
tary officer's  vatan  has  received  the  sanction  of  Qov- 
emment,  the  Collector  should  not  issue  his  certi- 
ficate. The  words  "  without  the  sanction  of  Qovem- 
ment"  in  section  10  of  the  Act  qualify  the  whole 
section.  Bombay  Act  III  of  1874  does  not  author- 
ise the  Collector  to  issue  his  certificate  for  the  pur- 
pose  of  preventing  the  rectification  of  a  Subordinate 
Court's  decree  by  the  High  Court,  or  the  reinstate 
ment  of  a  person  in  possession  of  which  he  has  been 
deprived  l^  the  execution  of  the  erroneous  decree  of 
a  Subordinate  Court.    Baokapa  v,  Amjvqotda 

[I.Ii.B^6BoiiL.,283 

and  88. 25  and  58^— :Bspre- 

eentative  vatandar. — Attachment. — Jnriedietum  of 
Revenue  and  Civil  Courte. — iLee  judicata. — A  decree 
of  the  District  Court  at  Sholapur,  made  in  1863,  de- 
clared the  plaintiff  to  be  an  hereditary  deputy  vatandar 
of  a  certain  deshpande  vaten  vested  in  the  defend- 
ants as  hereditary  vatandars,  and,  as  such  deputy,  en- 
titled to  receive  a  certain  sum  annually  out  of  the 
income  of  the  vaten.  The  plaintiff  received  moneys 
from  time  to  time  under  iu  decree.  He  was  no^ 
however,  sabsequentiy  to  the  deoree,  registered  and 
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treated  as  "a  repreeentatiye  Yatandar"  under  Bom- 
bay Act  lU  of  1874,  lection  66.  In  1875  plaintiff 
made  a  darkhast  for  the  attachment  of  a  certain 
amount  belonging  to  the  yatan  for  arrearB  dne  to 
him  under  his  decree.  The  money  ytbe  accordingly 
attached.  Subsequently  the  Collector  issued  a  oerti- 
flcate  to  the  Subordinate  Judge,  who  had  attached  it, 
for  the  remoYsl  of  the  attachment  under  Bombay 
Act  III  of  1874,  section  10.  The  Subordinate  Judge 
accordingly  ordered  it  to  be  removed,  and  his  order 
was  affirmed  by  the  Assistant  Judge  on  appeaL  The 
pbiintilf  thereupon  preferred  a  special  appeal  to  the 
High  Court  Meld  that  the  lower  Courts  had  no 
option  but  to  raise  the  attachment  on  receiving  the 
Collector's  certificate.  fsZcJ,  also,  that  as  the  plaintifF 
having,  accordhig  to  law  as  it  stood  in  1863,  succeed- 
ed in  then  establishxng  his  right  to  be  an  hereditary 
deputy  deshpande,  he  was  entitled  to  the  benefit  <rf 
section  56  of  Bombay  Act  III  of  1874.  His  status 
as  hereditary  depnl^  vatandar  was  a  fact  which 
neither  a  Revenue  nor  a  Civil  Court  could  properly 
ignore  or  reopen.  It  was  rst  Judicata,  Gk>PAL 
Hankavt  Gukastb  9.  Sakhjuiax  Qovikd 

[L  Ii.  R.,  4  Bom^  264 


88.88-86. 


See  HiVDV  Law— Adoption^Bbquisitbs 
vos  Adoftiok— Sanotiov. 

[L  la.  B.,  1  Bom.»  807 

HEREDITARY      OTVICE8    REOULA- 
TION  (Mad.  Reg.  VI  of  1881*)  8.  8. 

— ^—   8»it  for  emolwnente   attached    to 
>  of  kamam  in  unsettled  diitrieU. — A  suit  for 


the  emoluments  attached  to  the  office  of  kamam  in 
an  unsetUed  district  is  barred  by  the  operation  of 
section  8,  Regulation  VI  of  1831.    Collbotob  ov 

KiBTVA  V,  KALAYAOnVTA  CHUnrAKBAOIT 

t[6  Mad.,  880 

HEREDITARY  TENURE. 

See  Cabbs  uvdbb  Ghatwali  Tbbitbb. 

See  CA8B8  VFDBB  Gbabt. 

See  Cabbs  vhdbb  Lbabb — Covbtbitction. 

See  Unbbttlbd  Polliax. 

[14B.I..R.,F.C.,116 

• 

HIDDEN  TREASURE. 

See  Cabbs  uitdbb  Tbbabubb  Tboyb. 

HIGH  AND  LOW  WATER  MARE,  TI- 
TLE  TO  liANDS  BETWEEN— 

See    Spboifio    Pbbvobicavob— Sfioivio 
Pbbvobxaitob  al&owbd. 

[9B.Ia.B.,ia8 

HIGH  COXTRT,  N.-W.  P.,  E8TABLI8H- 
IQSNT  OB" — 

See  RBrasBBOB  bbom  Suddeb  Covbt  at 
AOBA    .        .    6  B.  Ii.  R.,  P.  O.,  288 
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1.  High  Covbt,  Calcutta 


(a)  Civil 
Ih)  Cbixival 


8.  High  Coubt,  Madbab 

U\  CiTIL       . 

Ih)  Cbucibal 


High  Coubt,  Boxbat 

!a)  Cmst 
h)  Cbixikal 

See    Coktbmpt 
Obkbballt 
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OP  CouBT— Cohtbmptb 

I.L.R.,4Calo.,866 

X  Ii.  R.,  7  Bom.,  1, 6 

Ii.  R.,  10  Calo,  lOe 

8  W.  R.,  Op.,  a 

See  Cabbs  uvdbb  Jubibdiotion  ov  Cbi- 

MIKAL  COUBTB. 

See  Cabbs  ukbbb  Sufbbibtbhdbbcb    ov 
High  Coubt. 

1.  HIGH  COURT,  CALCUTTA, 
(a)  CiTiL. 

L lasne  of  writ  of  fieri  fkoiafl. 

— Swit  begun  in  Supreme  Court-r24  ^  US  Vie.,e, 
J04,  e.  12. — In  an  or^Unary  snit  commenced  in  the 
High  Coort,  a  writ  dtfierifaeiat  could  not  issne  except 
within  the  limits  of  tiie  Coorfs  original  jurisdiction ; 
bat  in  a  snit  originally  commenced  in  the  Supreme 
Court,  the  High  Court  had  power,  under  24  and  26 
Victoria,  chapter  104,  section  12,  to  issue  tkjlerifaciae 
beyond  the  limits  of  its  original  jurisdiction,  and  to 
sell  under  it  property  situi^ed  thore.  Movomotho 
Nath  Day  «.  Gbbbbdbb  Chubdbb  Ghobb 

[a4W.R.,888 
Gbibh  Chubsbb  Dobs  «.  Bbojo  Jibuv  Bobb 

[8C.Ii.R.,4 

2. Cause  of  aotlon  arisizig  in 

diatriot  in  whloh  Britiah  sabjeota  were  sab- 
jeot  to  Bapreme  Court-^The  High  Court,  pre- 
viously to  the  issue  of  the  order  in  Council,  No.  4366, 
dated  22nd  November  1865,  had  jurisdiction  in  cases 
in  which  the  cause  of  action  arose  in  a  district  in 
which  British  subjects  were  formerly  subject  to  the 
jurisdiction  of  the  Supreme  Court  iHDiAir  Cabbt- 
ivo  Co.  o.  McCabthbt  .        Cor.,  118 

8. 


Irresnlarity  in  title  of  suit— 

Immaterial  mistake, — ^Where  a  suit,  cognisable  by 
the  High  Court  by  reason  of  the  testamentary  and  in- 
testate  jurisdiction  of  the  Court,  was  wrongly  entitled 
as  being  brought  in  the  ordinary  original  civil  juris- 
diction,— Held  that  the  Court  had  jurisdiction  to  en- 
tertun  the  suit.  '  It  was  a  mere  blunder  which  the 
Court  could  correct  Totluok  Nattth  Dabs  « 
Mbonauth  Dabb  a  Ind.,  Jur.,  IT.  8.,  245 


4. Power  of  execution  of  decree. 

— Execution  out  of  jurisdiction.-^The  High  Court, 
in  the  exercise  of  its  civil  jurisdiction,  had  not  the 
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continued, 

1.  HIGH  COURT,  CALCUTTA-^iJoirftjMwrf. 
(a)  CiYIL — cofUiiHted. 
Power  of  ezeoution  of  deoveo—eoniinued. 
power  to  execute  its  own  decree,  or  serve  its  own  pro- 
cess, out  of  the  local   limits  of  such    jnrisdictron. 
Sagobb  Dittt  V,  Ram  Chukdbb  Mittbb 

[lH;yde,186 

Ctvil     Procedure 


Code  (Act  X  of  1877),  e,  6^.— Although  the  High 
Court  in  its  Appellate  Side  does  not,  as  a  general  role, 
execute  its  own  decrees  or  orders,  yet  this  circumstance 
in  no  way  affects  the  vitality  of  its  jurisdiction  in 
this  respect,  and  it  cannot  therefore  be  included 
among  Courts  which  have  ceased  to  have  jurisdiction 
to  execute  decrees  as  spedfied  under  section  640  of  the 
Code  of  Civil  Procedure.  Hubbo  FIsbbhao  Rot  v, 
Bhfpbkdbo  Nabaut  Dtttt 

[I.  I..  R^  6  Oalo,  aoi:  7  C.  Ii.  R.,  79 

Power  to  reUeve  Judgment- 


debtor  in  Small  Oauae  Court— The  High 
Court  is  not  authorised  by  law  to  interfere  for  the  re- 
lief of  a  necessitous  judgment-debtor  whose  salary  has 
been  attached  in  execution  of  a  decree  of  a  Small 
Cause  Court    Habbis  v.  Bbitaut 

[15  W.  B^584 

Appellate    JuriBdiotion  of 


Higb  Oourt.— Xato  in  Subordinate  Courte. — ^The 
High  Court  in  its  appellate  jurisdiction  is  bound  to 
administer  the  law  as  it  subsists  in  the  subordinate 

Courts.     COLLBGTOB  OB  ThAVA  V.  BhASEAB  MaHA- 

2>BV  Shbth   .  .    I.  Ii.  B^  8  Calo^  264 

Sonthal    'PergaDnahB.-^Aet 


XXXni  of  1866,  9, 2.'-(Xvil  Procedure  Code  (Act 
XIV  of  1889),  M.  1  and  S,  —An  appeal  lies  to  the 
High  Court  ftom  the  Sonthal  Perg^uimahs  in  all  civil 
suits  in  which  the  matter  in  dispute  is  over  B1,000 
in  value.  Sobbojit  Roy  v,  GomssH  Pbosad  Mia- 
8BB    .  •    L  Ii.  B^  10  Calo.,  761 

•  Appeal  in  erimi» 


nal  etteee* — ^The  High  Court  has  no  jurisdiction  toen- 
tertun  appeals  in  civil  suits  tried  in  the  Sonthal  Per- 
gunnahs.  SuBDHABBB  LoLL  V.  MAirgooB  Ally 
Ehab    ....    LI«.R^dCala,208 

(i)  Cbixxval. 
10.  — .— i.^—  Appeal  in  oriminal  oase.— 


Superintendent  of  Cach<tr.— The  High  Court  had  no 
jurisdiction  to  hear  an  appeal  from  a  conviction  and 
sentence  by  the  Superintendent  of  Cachar  in  his  ca- 
pacity of  Magistrate  of  the  district  Qubbb  v.  Ra- 
DHABisHBV  SBur   .        .      W.  R.,  Id64»  Cr.,  18 


IL 


Meuieion. — Sup^ 


erintendeni  of  Tributary  Mehale, — Ogfbnee  commit- 
ted ont  of  BriHeh  India,^Th»  High  Court  has  no 
power,  either  by  way  of  appeal  or  revision,  to  inter- 
fere with  a  sentence  passed  by  the  Superintendent  of 
the  Tributary  Mehals  when  exercising  jurisdiction 
over  offences  committed  in  Hohurbunj,  a  place  not 
situated  within  the  limits  of  British  India.  Empreee 


HIGH    COXTRT,    JXmiBBICTIOir    OF— 

eontinmed. 

1.  HIGH  COURT,  CALCnTTA-«MiiMM(l. 

(b)  CnnmAir—eonHnued. 

Appeal  in  oriminal  oaae— continued. 

V.  Xediub  Mahajnn,  L  L,  R»,  8  Cale.,  986:  and 

Hureee  Makapairo  v.  Dinabundhu  Patro,  L  L.  E., 

7  Cole.,  623,  referred  to.    Empbbss  v.  Httbbo  Kou 

[I.I..B.,9  0alo.,268 

3.  HIGH  COURT,  MADRAS. 
{a)  CrviL, 
Power  to  sell  immoveable 


IS. 


property  out  of  Jurisdietion.— Z^ato  befo^  1866, 
^Prior  to  1865  the  High  Court  of  Madras  had  power 
to  execute  a  decree  in  a  partition  suit  between  Hindu 
inhabitants  of  Madras,  by  selling  immoveable  proper- 
ty situated  in  Chingleput  District  JAMimA  Bhai 
AxiCAL  r.  SAJ>AaoPA  .  I.  Ii.  R.,  7  KacU  66 
Reversing  on  review— Sadaoopa  o.  IfAxnirA 
Bhai  Ajocal    .        .    I.  L.  R.,  6  KacU  54 


la 


Complaint  against   Gover- 


nor and  Council  of  Madras.— ;9i  Geo.  III.,  o. 
70,  9.6;  89  &■  40  Geo.  III.,  e,  79,9.  3;  4  Geo.  IV., 
e.  71, 9.  i7.— Section  3  of  89  A:  40  George  III.,  chapter 
70,  which  provides  that  the  Gk)vemor  and  Council  at 
Madras  shall  enjoy  the  same  exemption  and  no  other 
from  the  authority  of  the  Supreme  Court  at  Madras 
as  b  enjoyed  by  the  Governor  General  and  Council 
from  the  jurisdiction  of  the  Supreme  Court  at  Calcutta, 
did  not  conifer  on  the  Supreme  Court  at  Madras  a 
jurisdiction  over  the  Governor  and  Council  of  Madras 
similar  to  that  conferred  by  21  George  III.,  chapter 
21,  section  6,  on  the  Suprome  Court  at  Calcutta  over 
the  (Governor  General  imd  Council.  Held,  thereforo, 
the  High  Court,  Madras,  had  no  jurisdiction  to  enter- 
tain an  application  based  on  a  complaint  of  certain 
acts  of  the  Governor  and  Members  of  the  Council  of 
Madras  alleged  by  the  complainant  to  be  injurious  and 
oppressive.    Ik  bb  Wallace  .  L  la.  B.»  8  lCad«,  24 


14. 


(J))  CanoHAL. 
Jurisdiotion  under    Iiooal 


Kotr-Offence  under  Madrae  Act  I  of  1866.— Act 
making  offence  triable  by  MagietrcUe. — Power  ofLo* 
oal  Legielature. — ^The  prisoner  was  committed  to  a 
Criminal  Sessions  of  the  High  Court  for  supplying 
liquor  without  a  license,  an  act  made  punishable  by 
Madras  Act  No.  I  of  1866.  Held  that  the  Hijgh 
Court  had  no  Jurisdiction,  inasmuch  as  the  Act  which 
creates  the  ofrenoe  dedares  it  to  be  punishable  by  a 
Magistrate.  Hollowat,  J.,  dissented  from  the  judg- 
ment. Qikere,^ Whether  the  Local  Legislature  has 
power  to  enact  that  a  European  British  subject  shall 
be  punishable  by  a  Magistrate  on  summary  convic- 
tion for  an  offence  newly  created  by  the  Local  Leg^- 
laturo.    RxeivA  o.  Dohoohub       .    6  Mad.,  277 


16. 


8.  HIGH  COURT,  BOMBAY. 
(a)  Civil. 

Sxereiee  of  ex- 


traordinaryjuriedietion. — Superintendence  of  Migh 
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HIGH    COUBT,    JURISDICTION    OF— 

continued. 
8.  HIGH  COURT,  BOHlBAY—coiUtnued. 
(a)  Civil — continued. 
JuriBdlction  under  Iiooal  Act — conHnued. 

C&mrt  under  *.  15,  24  and  25  Vict,  c.  104.— Bom. 
Reg.  II  of  1827,  s.  5,  cl.  2.—Mamlaidare  Courts. 
— Bombatf  Act  V  of  1864: — Distinction  between 
the  High  Court's  extraordinary  jurisdiction  under 
daiise  2  of  section  6  of  Regulation  II  of  1827, 
and  its  general  power  of  superintendence  under 
section  15  of  Statute  24  and  25  Victoria,  chapter 
104,  pointed  out,  and  the  occasion  for  the  exercise  of 
the  former  stated.  The  Mamlatdars'  Courts,  consti- 
tuted under  Bombay  Act  V  of  1864,  are  Subordinate 
Civil  Courts  within  the  meaning  of  clause  2,  section  6, 
Regulation  II  of  1827.  The  High  Court  has  there- 
fore power,  in  the  exercise  of  its  extraordinary 
jurisdiction,  to  set  aside  an  order  made  by  a  Mamlat- 
dar  under  Bombay  Act  V  of  1864.  Mahadaji 
GoTEHD  i>.  SoKTJ  BIN  Davlata       .    9  Bom^  a^ 


la 


Power  of  High  Court  as 


CSourt  of  orifi^al  JurlBdiotion.— The  High 
Courts  are  not  Courts  of  .ordinal^  original  dvil 
jurisdiction  over  the  whole  of  the  territories  of  the 
presidencies  to  which  they  belong,  and  there  is  no 
presumption  in  favour  of  jurisdiction  beyond  what  is 
found  expressly  conferred  by  the  Charters.     SuGAir- 

OHAHD  SHIVBAS  «.  HULCHAND  JOHABIMAIi 

[12  Bom^  118 


17. 


Inhabitant  of  Baroda  car- 


rying on  buBinesa  in  Bombay  by  mtminu— 
Charter  of  Supreme  Court,  Bombay,  e.  41. — Subjec- 
tion to  process  of  Migh  Court. — ^An  inhabitant  of 
Baroda,  who  carries  on  the  business  of  a  banker  at 
Bombay  by  a  munim,  and  has  a  place  of  business  there, 
u  constructiTely  an  inhabitant  of  Bombay,  and  as  such 
is  subject  to  the  orders  and  process  of  the  High  Court 
in  the  exercise  of  its  Equity  jurisdiction,  as  provided 
by  section  41  of  the  Charter  of  the  late  Supreme  Court, 
and  continued  to  the  High  Court  by  the  Act  under 
which  it  was  established.  Hxtbivallab  Dab  Eal- 
UAN  Das  v.  UTTAiccHAim  Manikohand.  In  bb 
GoPALBAY  Mtbal  .    8  BOHL,  O.  C,  286 

(5)  Cbixival. 


18. European  British  subject. 

— Offence  eommitted  in  foreign  territory. — Penal 
Code. — A  European  British  subject  is  liable  to  be 
tried  in  the  High  Court  of  Bombay  for  an  offence 
agiunst  the  Penal  Code  committed  in  the  territories 
of  a  Native  Prince  in  alliance  with  Government 
upon  charges  framed  under  the  Penal  Code.  Bsa. 
9.  CHUJt      ....    8  Bom.,  Cr.y  92 


19. 


Criminal  oases   sent  firom 


Zansibar.—^^a^  6  if  7  Vic.,  o.  94.Stat.  28^29 
Vie.,  c.  lie.-Stat.  29  ^  30  Vic.,  c.  87.— Order  in 
Council  of  9tk  August  1866,— The  High  Court 
at  Bombay  has  jurisdiction  to  try  a  prisoner  accused 
of  having  committed  murder  at  Zanzibar,  and  sent 
by  the  British  Consul  at  Zanzibar  for  trial  to  Bom- 
bay.   Emfbbss  v.  Dossaji  Gulam  Hfbbik 

[I.  Ii.  B.»  8  Bom.,  834 


HXGH    COURT,    JITBISDICTION    OP— 

continued. 

8.  HIGH  COUET,  BOUBkY—conUnued. 
(i)  CBiHnrAL — continued. 

Court  of  Judicial  Superin- 


20. 


tendent  of  Railways  at  Secunderabad.- 
Sanction  of  proceedings.— Subsequent  sanction. 
Effect  of — Irregular  commitment  accepted  by  High 
Court.— Criminal  Procedure  Code  {X  of  1882),  ss. 
197  and  532. — Power  of  Court  of  Judicial  Superin- 
tendent of  Railways  to  commit  to  Migh  Court. — 
Charges  preferred  by  Advocate  Oeneral.— Letters 
Patent,  1865,  cl.  24. — European  British  subjects, — 
The  provisions  of  the  Code  of  Criminal  Procedure  (X 
of  1882)  apply  to  the  Court  of  the  Judicial  Superin- 
tendent of  Railways  in  His  Highness  the  Nizam's  Do- 
minions held  at  Secunderabad.  Where,  after  a  magis- 
terial inquiry,  a  European  British  subject,  being  a  pub- 
lic servant  within  the  meaning  of  section  197  of  the 
Criminal  Procedure  Code  (X  of  1882),  was  commit- 
ted for  trial  to  the  High  Court  of  Bombay  by  the 
Judicial  Superintendent  of  Bulways  in  His  Highness 
the  Nizam's  Dominions  without  any  previous  sanction 
having  been  obtained  as  required  by  that  section, — 
Held  that  the  proceedings  were  illegal  and  without 
jurisdiction,  and  that  a  sanction  subsequently  obtained 
was  of  no  ^ect;  but  held,  also,  that  the  provisions 
of  section  582  of  the  Criminal  Procedure  Code  ap- 
plied, and  that  the  Judge  presiding  at  the  Criminal 
Sessions  of  the  High  Court  had  power,  in  his  discre- 
tion, to  accept  the  commitment,  and  to  proceed  with 
the  trial  of  the  prisoner.  Per  Sab^bnt,  C.  J. — The 
Court  of  the  Judicial  Superintendent  of  Railways  in 
His  Highness  the  Nizam's  Dominions  is  subordinate 
to  the  High  Court  of  Bombay  in  all  criminal  matters 
relating  to  European  British  subjects.  Per  Batlbt, 
J. — The  Court  of  the  Judicial  Superintendent  of 
Railways  in  His  Highness  the  Nizam's  Dominions  b 
not  subject  to  the  superintendence  of  the  High  Court 
of  Bombay  within  the  meaning  of  clause  24  of  the 
Letters  IVitent,  1865,  and  a  prisoner  committed  by 
the  former  Couxt  for  trial  by  the  High  Court  cannot 
be  tried  on  charges  preferred  by  the  Advocate  (Gene- 
ral under  that  clause.  Qvbbn-Empbbss  v.  Mobton 
[I.  I..  R,  9  Bom.,  288 


2L 


European  British  subjects 


at  Secunderabad. — Criminal  Procedure  Code, 
1882,  s.  526.— Act  III  of  1884,  s.  II.— Transfer  of 
criminal  ease. — ^The  High  Court  of  Bombay  having 
been  vested  by  notification  of  the  Governor  General  of 
India  in  Council,  No.  178  of  23rd  September,  1874, 
with  original  and  appellate  criminal  jurisdiction  over 
European  British  subjects,  being  Christians,  resident, 
amongst  other  places,  at  Secunderabad,  outside  the 
Presidency  of  Bombay  and  within  tiie  territories  of 
His  Highness  the  Nizam  of  Hyderabad,  the  Canton- 
ment Magistrate  of  Secunderabad,  in  his  character  of 
a  District  Magistrate*  is  subordinate  to  the  High 
Court  in  criminal  matters  relating  to  Christian  Eu- 
ropean British  subjects  in  Hyderabad  within  the  con- 
templation of  section  626  of  the  Code  of  Criminal  Pro- 
cedure, ActX  of  1882,  as  amended  by  Act  III  of  1884, 
section  11 :  and  the  High  Court  possesses,  by  virtue 
of  the  appellate  jurisdiction  so  verted  in  i<^  the  power 
of  transferring  a  criminal  case  pending  in  the  Can- 
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HIGH    COURT,    JURISDICTION    OF- 

continued. 

8.  HIGH  COURT,  BOHHB AY— eotUinued. 

(b)  Cbihikal — continued. 

European  BritUh  subjeots  at  Seounder- 
&bid—eoiUinued. 

tonment  Magistrate's  Coart  either  to  itself  or  to  any 
criminal  Court  of  equal  or  superior  jurisdiction.  The 
High  Court,  by  an  order  under  section  526  of  the  Cri- 
minal Procedure  Code  (Act  X  of  1882),  transferred  the 
present  case  of  defamation  from  tiie  Court  of  the 
Cantonment  Magistrate  at  Secunderabad  to  the  High 
Court  for  trial,  on  the  ground  that  no  machinery  for 
a  trial  by  jury  existed  at  Secunderabad.  Quebn^Em- 
PSB89  V,  Edwasds  .        •    L  Ii.  R^  9  Bom.,  888 

HIGH  COURT,  POWER  OF— 

See  CoKTiOTiON .   I.  L.  R.,  8  Calo^  660 
See  English  Coiciiittbb. 

[10  a  li.  R.,  79, 80, 82,  note 

See  Casbs  itkpbb  Bbyisiov— Cbucihal 
Casbb. 

See  Casbb  trvDBB  Sbhtbvcb— Powbb  ov 
High  Coitbt  as  to  Sbntbvobs. 

See  Casbs  ttitdbb  Supebiktbndbncb  ob 
High  Coitbt. 

See    Casbb  ukdeb  Tbaitsvbb  of  Civil 

Casb. 
See  CA8B8  uhdbb  Tbahsfeb  of  Cbiminal 

Case. 


To  appoint  guardian. 


See  GnABDiAV—ApFonmfBiiT,  &o. 

[I.Ii.R^aCalc^d57 


To  enlarge  time  for  appeaL 


See  Apfbal  to  Pbivt  Couhcil— Pbaotiob 

AVD  PbOOBDXTBB. 

[I.L.R,2Calc.,128^a7a 

28  W.  a,  220 

I.  li.  &•  6  AIL,  250 

I.  Ii.  a,  10  Calc,  667 


To  hear  appeals. 


See  Bbbtgal  Civil  Coitbts  Act,  1871. 

CL  L.  R.,  8  Calc,  862 

See  Lbttbbs  Patbkt,  ol.  16. 

[L  Ii.  R^  8  Calc,  662 

—  To  interfere  with  verdiot  of 

Jury. 
See  Cases  vndbb  Rbvisiok— Cbihibal 

0^]|g_ VbrSIOT  of  J17BT  AKD  MlSDlBBO- 
TIOV. 

See  Casbs  uvdbb  Vbbdiot  of  Jubt— 
Powbb  to  ihtbbfbbb  with  Vbbdicts, 


To  iasiie  mandamm. 


See  Casbs  undeb  Mandamits. 
See  Tbansfbb  of  Cbihival  Case— Qbbtb- 
BAL  Cabbs      .    I.  li.  R.,2  Cala,  278 


HIGH  COURT,  POWER  OV—eoiUxnued, 

To  reduod  amount  of   recogni- 

aanoes. 
See  Rbcx>gkizangb  to  keep  Peaob^-Fob- 

FBITUBB  OF  RbOOGNIZAKCES. 

[LLRn  8  Cala,  767 

19  W.  R.,  Or.,  1 

8  O.  I..  R.,  72 

HIGH  COURTS'  PROCEDURE  ACT,  1875 
(CRIMXETAIi). 

See  Cbimikal  Pbocbdube  Code,  1882,  ss. 
266—336. 


.147. 


See  Cases  undeb  Tbansfbb  of  Cbiminal 
Case — Genbbal  Cases. 


HIKDU  LAW. 

See  CoKVEBTS 


.  1W.R.,P.C.,1 
[9  Moore's  L  A.,  195 
X  I«.  R.,  2  Mad^  209 
2  Agra,  61 

See  Majobitt,  Age  of — 

[I.  li.  R.,  1  Calo.,  108 

See  OwvBBS&iP,  Pbesumftiok  of— 

[I.I..R.,9Mad^l75 

See    Sfecifio    Pebfobhance-— Specific 
Pebfobmance  hot  allowed. 

[L  li.  R^  1  Calc  74 

See  SuooBSSioir  Act,  b.  331. 

[L  li.  R.,  2  Mad,  209 

HINDU  LAW-ADOPTIOIT.  Col. 

1.  Bbquisites  fob  Adoptiok         .        .  2109 

(a)  Sanction         ....  2109 
(6)  AUTHOBITY        .  .  •  .  2109 

(o)  Cbbbiconibs     .         .        .         .2111 

2.  Who  may  ai>opt      ....  2114 
8.  Who  mat  bb  adopted      «        .         •  2125 
4.  Second,  Simui/tanboits,  and  Condi- 
tional Adoptions  .        .        .        .  2134 

6.  Effect  of  Adoption  .        .  2137 

6.  Failubb  of  Adoption  ob  Omission 

to  exebcise  Powbb       .        •        .  2144 

7.  Effect  of  Invalidity  of  Adoption  .  2145 

8.  Evidence  of  Adoption     .        .        '.  2146 

9.  Doctbinb  of  factum  valbt  as  bb- 

gabdb  Adoption    ....  2148 

See  Hindu  Law— Cttstom. 

CLIi.R.,llCalo.,468 

See  Hindu    Law — Gift— Constbuctiow 

OF  Gifts        .    I.  li.  R.,  5  Bom.,  680 

[I.  li.  R.,  11  Calc,  468 

See  Hindu  Law— Revebsionebs— Powbb 
OF  Bbvbbsionbbs  to  bbstbain  Waste 

AND     SBT      ASIDB     ALIENATIONS— WrO 

MAY  BUB        .     I4  Ii.  R.,  6  Calc  764 
[U  C.  L.  R.,  193 
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HINDU  lAAW—ADOPnOJU—eoniinMed. 

See  HzHDU  Law— Will—Powbb  of  Dib- 

F08ITI0]f--GBKBBALLT. 

[6  Bom^  A.  O^  224 
1  Hyde,  228 
See  CA8S8  xrsDER  Oinrs     Fbobaksi-— 
HiHDV  Law— AsoPTioK. 

1.  BBQUISITES  FOB  ADOPTION, 
(a)  SAvcnoK. 

1. Gift  and  aooeptanoe.— Fa2ui 

adoption, — To  oonstitnte  a  valid  adoption  there  must 
be  a  gift  and  an  acceptance.  Collbctob  ov  Subat 
«.  Dhxbbhingji  Vaghbaji    .        •  10  Bom^  286 

See  Ebnohawa  «.  Nihqapa 

[10  BosL,  266»  note 

8. Sanction  of  mllng  power.— 

Adoption  otkerwiee  valid, —  Consent  of  ruling  power, 
— Sueeeesion  to  eeroiee  waian, — A  lormal  adoption 
IB  not  invalid  because  it  has  not  received  the  sanction 
of  the  ruling  power,  and  (where  the  ruling  power  does 
not  interfere)  an  adoption  without  such  sanction 
entitles  the  adopted  son  to  succeed  to  property  of  the 
nature  of  a  service  watan.  Raiichaitdba  Vasudby 
«.  Najtaji  Timaji  .  .7  Bom.»  A.  C^  26 

8L  — ^-— — .  Sanction  of  Government. — 
Adoption  hy  Knlkami,—Aoi  XI  of  1843.— Bom. 
Act  ni  of  1874^  ee.  83,  34,  and  ^6.— The  sanction  of 
Oovemment  to  an  adoption  by  a  Kulkami  or  his 
widow,  or  by  a  oo-parcener  in  a  Kulkamiship  or  his 
widow,  is  not  necessary  to  give  it  validity,  nor  has 
Qovernment  any  right  to  prohibit  or  otherwise  intor- 
Tene  in  such  an  adoption.  Najbhab  Gk)TiHD  Euir 
XABin  V.  Nabatak  Yithal  .  I.  la.  B.»  1  Bom.,  807 

4»  Beglatratlon. — Seqnisiie  for 

9alid  adoption, — According  to  Hindu  law,  neiwer 
registration  of  the  act  of  adoption  nor  any  written 
evMenoe  of  that  law  having  been  completea  is  essen- 
tial to  its  validity.   SUTBOoauv  Stttputtt  v,  Sabitba 

dts 6  w.  B.9  P.  c,  loe 

(h)  Atohobitt. 

5.    Adoption    made    without 

auQlorlty. — Invalid  adoption,— There  can  be  no 
gift  in  adoption  where  there  is  an  absence  of  author- 
ity, the  attempt  to  give  being  a  mere  nullity.  There 
is  nothing  in  such  an  attempted  transaction  to  set 
aside,  it  should  simply  be  dedared  null  and  void  ab- 
imiio.    Laxshkapfa  v.  Ramaya  .  12  Bom^  864 

6l Mode  of  giving  authority.— 

Verbal  oaMort^y.— According  to  Hindu  law  a  power 
to  adopt  may  be  given  verbally.  Soovdbb  Kookabbb 
Dxbba  v.  Qudadhus  Febshad  Tbwabbb 

[4  W.  a,  P.  C^  116: 7  Moore's  I.  A^  M 


7. 


Aheenoe  of  prohi- 


hition.'^Preeumption, — Permission  io  adopt, — Seld 
that  the  dodarine  of  Hindu  law  that  a  **  permission  b 
to  be  presumed  in  the  absence  of  prohibition"  (Dat- 
taka  Chandrilca,  section  1,  verse  82)  relates  to  a  giver, 
and  not  to  a  receiver  in  adoption.  Tabiki  CHUiur 
Chowphbt  v.  Saboda  SmrDABi  Dabi 

[8  a  L.  B.,  A.  C 146: 11 W.  R.,  468 

U 


HXNDU  LAW— ADOFTION-c(0n<t»tf«(2. 

L  REQUISITES  FOB  ADOPTION-coiiWaiwrf. 

(h)  AUTHOBITT — continued, 

B, Power  to  adopt—Presumption  of 

amthority, — Proof  of  power  to  adopt, — Adoption  on 
contingency, — Circumstances  under  which  a  Court  will 
require  strict  proof  of  power  to  adopt,  and  under  which 
it  will  assume  the  power  to  have  been  given.  The 
acquiescence  of  parties  interested  in  opposing  an 
adoption  is  not  primd  facie  evidence  of  ite  validity. 
The  precise  contingency  contemplated  by  the  donor 
of  the  power  must  happen  to  make  an  adoption  valid. 

MOHUrSBOLALL   MOOKBBJII   V,   BOOKIHUT    DABBB 

S^r.,42 

-  Presumption  from 


acquiescence. — Consent  to  adoption. — Where  an  adop- 
tion had  been  acquiesced  in  for  a  period  of  thirty- 
three  years,  it  was  presumed  that  the  necessary  con- 
sent of  some  person  competent  to  give  away  the 
adopted  son  had  been  obtained.  AvAin>BAy  Siyaji 
V.  Ganiesh  EsHYAiTT  BoEiL       .  7  Bom^  Ap.,  88 


10.- 


-  Proof  of  authority 


to  adopt,^  Ceremonies. — Presumption. — ^The  Court, 
when  it  is  satisfied  that  permission  to  adopt  existe, 
wiU  exact  slight  proof  of  the  performance  of  cere- 
monies: but  it  cannot  conversely,  from  the  observ- 
ance of  ritual  forms,  infer  that  the  husband's  author- 
ity, which  is  essential  in  cases  of  adoption  by  a  Hindu 
widow,  has  been  really  obtained.  Badhamadhub 
GOSSAIH  V.  Badhabullub  Gosbaiv 

[2  Ind.  Jur^  0. 8.,  6: 1  Hay,  811 


IL 


Presumption   of 


consent. — Acts  of  adoptive  mother, — When  a  Hindu 
lady  adopted  a  son  in  the  lifetime  of  her  husband, 
the  fact  that  she  carried  on  a  law-suit  during  his  life- 
time, calling  herself  his  wife  and  the  mother  of 
the  adopted  son,  and  that  neither  the  husband  nor 
any  one  else  denied  the  adoption,  would  be  strong 
corroborative  evidence  that  the  adoption  was  made 
not  only  with  the  husband's  consent,  but  that  the  cere- 
monies usual  on  the  occasion  of  an  adoption  were  done 
in  his  actual  presence.  TiiroowBiB  Chattbbji  v. 
DXNOITATH  BakbBjbb  .  W.  B.,  1864»  166 


12. 


Proof  of  authority  to  adopt 


^•^Adoption  by  iddow  to  deceased  husband.  Proof 
qf.—Jn  an  adoption  made  by  a  Hindu  widow,  undor 
authority  conferred  upon  her  for  that  purpose  by  her 
husbuid,  the  authority  must  be  strictly  proved,  and 
as  the  adoption  is  for  the  husband's  benefit,  the  child 
must  be  adopted  to  him,  and  not  to  the  widow  alone. 
An  adoption  by  the  widow  alone  would  not^  for  pur- 
poses of  Hindu  law,  give  the  adopted  child,  even 
after  her  death,  any  r^ht  to  prepay  inherited  by 
her  from  her  husband.  Seld  in  the  present  case, 
that  the  evidence  did  not  support  the  contention  that 
the  adopted  son  of  the  widow  had  been  adopted  to 
the  husband.  Chowdhst  Padak  Singh  v.  Eobb 
UsayaSikoh  .    2  B. !«.  B.,  P.  C 101 

[B.C.12W.B.,P.C..l 
12  Moore's  I.  A«  860 

Beferenee  to  deed 


18. 

tfi  subsequent  deed.— Wlim  a  subsequent  deed  of 
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BUSrVTS  LAW— ADOPTION— eonh'iiiMd. 

1.  REQUISITES  FOB  ADOPTION— co»ftiifi«<i. 

(b)  AvTROBjTY—eonUnued, 

Proof  of  authority  to  adopt— con^tmiei. 

permiuion  to  adopt  was  proved,  a  diitinct  reference 
made  in  it  to  a  former  deed  of  the  iame  character 
which  corresponded  in  every  particular  with  the  de- 
scription of  it  given  in  the  subsequent  instrument, 
was,  in  the  absence  of  proof  of  the  existence  of  any 
other  document,  or  of  anything  calculated  to  throw 
doubt  on  the  former  ins&ument,  held  sufficient  to 
establish  its  identity.  KiSEBV  Svvkub  Dxttt  v. 
MoHA  Mya  D088BX  .    W.  B^  1864, 210 


14.- 


■  Svidenee  ofadop- 

iion  and  power  to  adopt — A  writing  under  the  hand 
of  a  deceased  husband  declaring  tiiat  he  gave  his 
wife  power  to  adopt,  though  not  complete  as  a  testa- 
mentary disposition,  may  yet  be  evidence  of  a  de- 
claration of  fact.  Bbojokishosbb  Dassbb  v,  Sbbb- 
KAiH  Bo8B  .    9  W.  B..  468 


16. 


(o)  Cbbbhoitibs. 
Ceremony  of  patrestee  Jag. 


:— Consent  of  person  adopted. — Superior  castes. — ^The 
performance  of  the  putrestee  jag  is  essential  to  the 
validity  of  an  adoption  in  the  Dattaka  form,  at  least 
among  the  three  superior  castes.  The  consent  of  the 
party  adopted  is  essential  to  the  validity  of  an  adop- 
tion in  the  Kritrima  form.  LuCHicvN  Lall  v.  Mo- 
HUH  Lall  Bhata  Gayal   .        .    16'W.  B^179 


16. 


Ceremony  of  datta  homam. 


-—Brakmans, — Semhle. — The  ceremony  of  datta  ho- 
mam is,  among  Brahmans,  an  essential  element  in 
adoption.  Singamma  v.  Vinjamuri  Venkataeharlu 
(4  Mad.,  16S),  questioned.  V  bkkata  v.  Sitbhadba 
[I.L.B.,71Cad^648 


17.- 


•  Brahmans, — Oiv- 


tnff  and  reoewing  child. — In  order  to  establish  a 
valid  adoption  in  a  Brahman  family,  proof  of  the  per- 
formance of  the  datta  homam  is  not  essentiaL  The 
giving  and  receiving  a  boy  who  is  capable  of  being 
adopted  is  sufficient  to  constitute  a  valid  adoption 
according  to  Hindu  law.  SiNaAKMA  «.  VnrjAKUBi 
Vbkbatachablu  ....    4  Mad.,  165 


la 


JDakhani  Brah- 


mans,— In  the  case  of  Dakhani  Brahmans,  the  '*  datta 
homam  "  or  any  other  religious  ceremony  is  not  re- 
quired to  give  validity  to  the  adoption  of  a  brother's 
son:  the  giving  and  taking  of  the  child  is  sufficient 
for  that  purpose.    Aimabam  v.  Madho  Rao 

[L  L.  B.»  6  AU.,  276 


18. 


Place  for  per- 


formance of  ceremony. — Although,  according  to  the 
Dattaka  Mimansa,  the  ceremony  of  homa,  or  burnt- 
offering,  is  an  essential  part  of  adoption,  it  is  not 
necessary  that  it  should  ttUce  place  in  the  dwelling  of 
the  adopted.  Oombao  Sikoh  v.  Mahtab  Eooir. 
WAB 8  Agra,  108 


SO. 


Ceremonies  in  oaae  of  8a- 


drao.— ifMem^/or  csrcmowy.—Qiiorrtf,— Whether 
religions  ceremonies  are  necessary  to  make  an  adup- 


HXUDU  LAW— ADOPnOIT— eoltetftfftfd. 
1.  BEQUISITES  FOB  hJiOYnOTS^—conlinued. 

{e)  Cbbbxokibs — continued. 

Ceremonies  in  case  of  BxL5iBB--^owtinued, 

tion  valid  among  Sudras  ?    Sbinabaiv  Mittbb  v. 

KiBHBN  SOOHDBBT  DaBI  .        11  B.  Ij.  B.,  171 

[U  B.,  I.  A.,  8up.  Vol.,  149 

8.  C.  NnoaBimBO  Chundbb  Hittbo  r.  Kibhbn 
SOOVDUBT  Dabsbb       •         .    19'W.B.,ld8 

2L 


-yeeessiiyfor 
ceremonies, — A  Hindu  Sudra  adopted  the  plaintiff, 
his  brother's  son,  in  1247  (1840),  who,  upon  the 
death  of  his  adoptive  father,  performed  his  sradh 
and  obtained  possession  of  all  his  property  as  such 
adopted  son.  The  adoption  had  not  been  questioned 
except  in  1256  (1849),  when  the  defendant  sued  the 
phdntiif,  who  was  then  still  a  minor,  through  his 
guardian,  and  obtained  possession  from  the  pkintiff 
of  certain  of  the  property  of  the  deceased,  on  the 
ground  that  the  adoption  was  invalid.  The  plaintiff 
now,  within  twelve  years  of  such  dispossession,  sued 
to  recover  possession,  stating  that  the  decree  in  the 
former  suit  had  been  obtained  by  the  defendant  in 
collusion  with  the  g^rdiaa.  The  defence  was,  that 
the  adoption  was  invalid,  the  proper  ceremonies  not 
having  been  performed.  The  Court  refused  to  enter- 
tain such  defence.  Per  Batlbt,  J. — Ceremonies 
which  are  necessary  to  be  observed  for  a  valid  adop- 
tion among  Hindus  of  the  superior  classes  are  not 
necessary  in  the  case  of  an  adoption  by  a  Sudra.  In 
the  case  of  adoption  by  a  Sudira  of  a  brother^s  son, 
mere  giving  and  taking  may  be  sufficient  to  make  the 
adoption  valid.  NiTTAiruyi)  Ghosb  v.  Kbishva  Dot- 
al Ghobb   .        .    7B.Ia.B.,l:  16W.B.,800 

22. 


-  Necessity  of  cere- 
monies,— Among  Sudras  in  Bengal,  no  ceremonies  in 
addition  to  the  giving  and  taking  of  the  child  are 
necessary  to  constitute  a  valid  adoption.  Bbhabi 
Lal  Hulliok  v.  Ikdbamaki  Chowdhbaki 

[18B.I<.B.,F.B.,401:  21W.B.,885 

Affirmed  on  appeal  in  iKDBAXAia  Caowshbaiti 
V.  Bbhabi  Lal  Mxtllick 

[L  U  B.»  6  Calc,  770:  6  C.  L.  B.,  188 

L.  B.,  7  L  A.,  24 

Overruling  BhaibubvathStbo.  Mohbsh  Chak- 

DBA  BhADUBT 

[4  B.  Ij.  B.,  a.  C  162:  18  W.  B.,  188 

'  Adoption  hy  wi-. 


28. 

dow  under  pollution, — Among  Sudras  no  religious 
ceremonies  are  essential  to  adoption,  and  consequent- 
ly an  adoption  by  a  Sudra  widow  under  pollution 
is  not  invalid.    TnAiraATHAiriri  v.  Ramu 

[I.  L.  B.,  6  Mad.,  868 

Ceremonies      to 


24. 

complete  adoption. — In  a  suit  for  confirmation  of  a 
right  to  adopt  a  son  and  to  cancel  deeds  of  agreement 
to  give  and  receive  the  defendant's  son  in  adoption, — 
Seld  that  to  complete  an  adoption  there  must  be  an 
actual  giving  and  receiving,  and  that  the  execution 
of  the  deeds  was  not  sufficient.    Sbibabain  Mittbb 

V.  KiSHEN  SOONDBBY  DABI 

[2  B.I1.  B.,  A.C.,279:  11  W.B^198 
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lUNDIJ  l^W—ADOFTlOS^eoniinued, 

1.  BEQUISITES  FOB  ADOPTION— fMi^tniMd. 

(e)  CBREMOViM^cotUinued, 

Ceremonies  in  ease  of  Sxn^aa—eoniinm&d^ 

In  the  same  case  on  appeal  to  the  Privy  Council 
it  was,  however^  held  that  the  execntion  of  the  deeds, 
if  they  were  deeds  of  gift  and  adoption,  and  not 
mere  agreements  to  give  and  adopt,  was  8ufficient,,and 
that  the  fact  that  they  were  not  interchanged  was 
not  necessary  or  important.  Sssbkasain  Mittbs 
V.  KViBBS  SOOIIPSSX  DiLBfiXB      .  11  R  Ifc  B.,  171 

[Ii.  iU  L  A.,  Sup.  Vol..  148 
Sn>DB88aitT  Dasx  o.  Dooboa  Chvbn  Sbtt 
[aind.  Jiir.,ir.a,22:  Bonrke*  O.  C,  360 


Bxeeution  of  t 


iual  iUeds^—Aetmal  giving  and  taking  of  ehild,^ 
Altlvyngh  it  has  heen  held  that,  in  the  case  of  Sudras, 
no  ceremonies  except  the  giving  and  taking,  of  the 
child  are  necessary  to  an  adoption^  yet  it  is  not  to  be 
taken  for  granted,,  that  such  giving  and  taking  can  be 
completed  by  the  execution  oi  mutual  deeds  without 
more  ;  but,  wmhU,  that,  according  to  Hindu  usage, 
which  the  Courts- should  accept  as  governing  the  law, 
the  saving  and  taldng  in  such  an  adoption  ought  to 
take  place  by  the  father  handing  over  the  child  to  the 
adoptive  mother,  the  latter  intimating  her  acceptance 
of  the  child  in  adoption.  In  this  case  it  was  found 
on  the  evidence  that  it  was  not  the  intention  of  the 
parties  to  complete  the  adoption  by  the  mere  execution 
of  the  deeds.  Sbobhinath  QaoBK  o.  Kbishka- 
8inn>BBi  Dasi 

[LI..  B^ 6  Gala,  881:7  C.  Ii.  B.,  818 
L.B.,7LA.,25a 

Ceremonies   in    oaae    of 


KAhAtrtyaa. — Neeetnty  ofreUgiom  eeremoniet^ 
AwMMig  Kshatriyas  in  the-MadrasIVesidency  adoption 
without  religious  ceremonies  is  valid. — Siugamma  v. 
Vit^amnri  Venkaiackarlm  (4  Mad^  16o)r  foUowed. 

ChAJETDBAMAXA    PaTTI    HAHASBTI    0.    MUETAMALA 

PAmMAHADBYi  .        .       1. 1«.  B.*  6  Mad.,  20 


27. 


NeoesBity  for  performance 


of  oeremonies. — Con»trucUon  qf  wiU, — &ift,-^&, 
a  childless  Hindu,  by  his  will,  directed  as  follows  : — 
**  And  as  I  am  desirous  of  adopting  a  son,  I  declare 
that  I  have  adopted  f.,  third  son  of  my  eldest  brother. 
My  wives  shall  perform  the  ceremonies  according  to 
the  sbastras  and  bring  him  up,  and  until  that  adopt- 
ed  son  comes  of  age,  those  executors  shall  look  after 
and  anperintend  all  the  property,  moveable  and  im- 
moveable, in  my  own  name  or  benami,  left  by  me, 
«Jart  that  adopted  son.  When  he  comes  to  maturity 
the  executors  shall  make  over  everything  to  him  to  his 

satisfaction." 'Klod  forbid,  but  should  this  adopted 

son  die,  and  my  younger  brother  Nilrutton  have  more 
than  one  son,  &en  my  wives  shall  adopt  a  son  of  his. 
If  at  <^>"^  time  Nilrutton  has  not  a  son  eligible  to 
adoption,  they  shall  adopt  another  son  of  Saroda,  and 
the  wives  and  executors  shall  perform  all  the  afore- 
mentioned acts."  In  a  suit  by  one  of  Q.'9  widows  as 
heir  of  her  husband  to  set  aside  his  will  and  recover 
haJf  his  property,  it  appeared  that  the  above-m&i- 
tioned  ceremonies  had  been  performed  by  one  widow 
only, — Seld  that  according  to  the  true  construction 

II 


JdLLNl>ir  LAW— ADOPTION— co»//«tt«/£. 
1.  REQUISITES  FOE  ADOPTION— cow^tmttfd. 
(c)  Cbbbmonibs— coa/iiNc«{2. 

NeeesBity  for  perfonnanoe  of  oeremonies 
— contimued, 
of  the  will  (which  was  established  by  the  evidence) 
there  was  a  gift  of  his  property  by  the  testator  to  a 
designated  person  independently  of  the  performance  of 
the  ceremonies.  Q«ar«,.— Whether  the  performance 
of  the  ceremonies  was  essential  to  the  completeness  of 
the  adoption  ;,  and  if  so,,  whether  one  widow  was 
effectually  empowered  to  perform  them.  NiBHOOMOifx 
DsBXA  9.  Saroda  Pbbskad  Mooxssjeb 

[I..  B.,  8L  A^  268:  26  W.  B^ai 


28. 


Proof   of  performance  of 


oeremonies. — Evidence. — In  a  case  to  set  aside  an 
adoption,  on  the  ground  that  the  ceremonies  had  not 
been  performed,  where  there  was  satisfactory  evidence 
showing  that  the  adoption  had  been  continuously  re- 
cognised for  a  series  of  years,,  and  that  the  party 
adopted  had  been,  in  possession,  either  in  person  or 
through  his  guardian,  of  the  property  in  dispute, — 
M§ldf  that  the  C!ourt  might  well  dispense  with  formal 
proof  of  the  performance  of  the  ceremonies,,  unless  it 
were  distinctly  proved,  on  the  part  oC  the  plaintiff,  that 
the  ceremonies  had  not  beemperformed^  Sabo  Bewa. 
«.  NAHAfiUN  Matfi 

[2  B^Ii^B.,  Ap«61 :  U  W.  B.,880 

Chowdh&y  Hbbsasutoollah  «.  Bbojo   Soon- 
dub  Rot  ....       iaW.B.,77 

Authority      to 


adopt. — ^The  Court  when  it  is  satisfied  that  permis- 
sion to  adopt  existed,  will  exact  slight  proof  of  per- 
formance of  oeremonies ;  but  it  cannot  conversely,  &om 
the  due  observance  of  ritual  forms,,  infer  that  the  hus- 
band's authority  has  been  saally  obtained.    Radha- 

MADHUB  GoeSAIK  «.  RADHABITLI^UB  GtoSBAIN 

[lHay,811:  2  Ind.  Jur.»  O.  &» 6 
80.- 


—  Siibseqaent  performance  of 
eeremonies. — Omiuion  to  perform  oeremonies  at 
adoption,— Qumre. — Whether,  where  the  ceremonies 
of  an  adoption  are  not  performed  at  the  proper  time, 
the  omission  can  be  subsequently  supplied.  Ihdbo- 
MAVi  Chowdhbain  o.  Bbhabiial  Mulliok 

FL  Ii.B.,5  CaLB.,  77a :  6  C.  L.  B.,  188 
L  L.  B.,  7  L  A.,  24 

3.  WHO  MAY  ADOPT. 


Childless  'HinAjL—Ohligation 


8L 

to  adopt  a  son, — ^A  childless  Hindu  is  bound  to  adopt 
a  son  if  at  all  anxious  for  his  own  salvation,  and  what 
is  required  to  be  done  for  that  end  is  not  optional 
with  him,  but  an  imperative  obligation.  Rajbndbo 
NABAiir  Lahobbb  «.  Saboda  Soonditbeb  Dbbta 

[iaw.B.»64a 

32. Husband  or  widow  after 

bis  death. — Modes  of  adopting,— An  adoption  may 
be  made  either  by  a  man  in  his  lifetime,  or  by  one  of 
his  wives  after  his  death  under  a  power  conferred 
upon  her  for  that  purpose  by  her  husband.  Hubba- 
j>Hirv  Mookbbjbb  «.  Mothooba^ath  Mookbbjbb 
L7  W.  B., P.  C,  71 :4Moore's  L  A.,  414 
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2.  WHO  MAT  ADOPT— «oii^'flHM(f. 
88. 


Widow  suooeediog  as  heir 

of  BOTL,^Sffect  of,  on  right  to  adopt, — A  widow 
succeeding  as  heir  to  her  own  son  does  not  lose  the 
right  to  exercise  the  power  of  adoption.  Btkaitt 
Mokes  Boy  v.  Kbisto  Sooitdb&bb  Rot 

[7W.B.,892 

84.  — — i—  Qlvixig  in  a/dxyptLon,— Mother, 
— Paternal  grandfather, — When  the  natural  father 
is  dead  and  the  mother  is  living,  she  is  the  only  person 
who  can  give  in  adoption.  The  Hindu  law  does  not 
authorise  the  patenud  grandfather  or  any  other  per- 
son to  g^ve  in  adoption  in  such  a  case.  Collboiob 
OV  SUBAT  V,  Dhibbhingji  Yaohbaji 

[10Boiii^a86 
See  Kbkchawa  o.  Ndtgapa 

[10  Bom,,  265,  note 


86. 


Joint  giving   hg 


father  and  mother. — Brother, — Consent  of  father, 
— Amongst  Hindus  in  the  Presidency  of  Bombay,  a 
valid  gift  in  adoption  can  be  made  only  by  the  natural 
father  or  mother  of  the  son  given  or  by  them  both 
conjointly.  They  cannot  jointiy  or  severally  delegate 
that  authority  to  another  person  so  as  to  validate  a 
gift  by  him,  made  after  they  are  both  deceased. 
Therefore,  a  gift  in  adoption  by  the  brother  of  the 
adoptee  after  the  decease  of  his  father  and  mother, 
though  made  with  the  previous  assent  of  his  father, 
was  held  to  be  invalid.  Babhotiappa  snr  Bablik- 

QAPPA  V,  ShIYLUTOAPPA  BUT  BALLAFPA 

[10  Bom.,  268 


8a 


Adoption   among   Jains.— 


Deed  of  adoption,  Validitg  of — Authoritg  of  widow, 
— A,  B,,  a  member  of  the  community  of  Jains  of 
Marvadi  origin,  who  form  part  of  the  inhabitants  of 
Ahmadnagar  in  the  Deocan,  died  without  leaving 
natural  Iwm  issue  and  without  adopting  any  child. 
His  wife,  who  survived  him,  resolved  shortly  before 
her  death  on  adopting  the  son  of  C,  2>.,  a  brother  of 
A,  B.,  but  did  not  live  to  carry  her  intention  into 
effect  After  her  death,  C,  D,  and  E,  F,  (another 
brother  of  A,  B,),  with  the  assent  of  the  Panch  or 
senior  members  of  their  community,  went  through  a 
ceremony  of  giving  the  boy  in  adoption  to  the  de- 
ceased A,  B,  and  his  deceased  wife,  and  an  instrument 
of  agreement  wholly  founded  upon  that  adoption 
was  executed  by  S.  F,  to  C,  D,,  and  affected  to  deal 
with  the  property,  moveable  and  immoveable,  of  A,  B., 
— Seld  that  the  adoption  was  invalid,  and  that  the 
instrument  of  agreement  fell  together  with  it.  Adop- 
tion among  Jains  is,  in  the  Presidency  of  Bombay, 
regulated  by  the  ordinary  Hindu  law,  as  is  their  suc- 
cession to  properW  generally,  notwithstanding  their 
divergence  from  Hindus  in  matters  of  religion  ;  and 
Hindu  law  does  not  allow  any  one  but  the  widow  to 
act  vicariously  for  the  man  to  whom  the  son  is  to  be 
affiliated  -,  the  widow  is  a  delegate  either  with  express 
or  implied  authority,  and  cannot  extend  that  authori- 
ty to  another  person,  so  as  to  enable  him  to  adopt  a 
son  to  her  husband  after  her  decease ;  not  only  a 
giving  but  an  acceptance  by  the  man  or  his  wife  or 
widow,  manifested  by  some  overt  act>  being  necessary 


HINDXr  LAW— ADOPTION— 0o«<taii«l. 
2.  WHO  MAT  KQOYl-^eontinued. 
Adoption  among  SedxiB— continued, 
to  constitute  an  adoption  by  Hindu  law.    BhaOtav- 
DAS  Tbjmal  v.  Baqmal  aiiae  Hiralal  Lachmi- 
ANDAB  •        .        .        .10  Bom.,  241 


87. 


Members  of  Talabda  Koli 


oaate. — Ahtenoe  of  spiritual  motives  for  adoption, 
— It  is  not  a  necessary  consequence  of  the  circum- 
stance that  the  spiritual  motive  for  adoption,  which 
exists  amongst  the  higher  castes  of  Hindus,  has  no 
influence  upon  the  Talabda  Koli  caste,  that  its 
members  may  not  lawfully  adopt.  Bhala  Nahava 
V.  Pasbhu  Habi  .    I.  ai.  B.,  2  Bom.»  67 


8a 


Naikins   (dancing  girls).— 


Adoption,  Inoaliditg  of, — Want  of  presupposition  of 
husband, — The  plidntiff  and  the  defendants  were 
naikins.  The  plaintiff,  as  the  adopted  daughter  of 
the  first  defendant,  sued  to  recover  a  share  of  the 
property  in  the  hands  of  her  adoptive  mother  which 
she  (pUdntiff)  alleged  to  be  family  property.  SM 
that  adoption  by  naikins  cannot  be  recognised  by 
Courts  of  Law,  and  confers  no  right  on  the  person 
adopted.  An  adoption  by  a  woman  presupposes  a 
husband  to  whom  she  adopts  as  her  representative, 
and  a  naikin,  while  she  remains  a  naikin,  can  have 
no  husband.    Mathtjba  Naikin  v,  Esu  Naikiv 

[I.  L.  B.,  4  Bom.,  MS 


88. 


Adoption  by  minor.— Potom- 


of  minor  to  adopt  or  give  permission  to  adopt, — Age 
of  discretion, — According  to  the  Hindu  law  prevalent 
in  Bengal,  a  lad  of  the  age  of  fifteen  is  regarded  as 
having  attuned  the  age  of  discretion,  and  as  com- 
petent to  adopt,  or  to  give  authority  to  adopt,  a  son. 

JUMOONA  DA88TA  9,  BaICASUITDABI  DABSTA 

[L  L.  B.,  1  Calo^  289 :  86  W.  B.,  286 
I..  B.,  8  I.  A.,  72 


4a 


Age   of  disere- 


Hon, — ^An  adoption  is  not  invalidated  by  the  mere 
fact  of  the  adoptive  father  being  a  minor,  if  he  has 
attained  the  years  of  discretion.  Such  an  adoption 
is  not  attended  by  any  civil  disability.  Rajendbo 
Nabain  Lahobxb  v.  Saboda  Soovdubbb  Dbbia 

[16  W.  B.,  648 


41. 


Adoption    by   widower.- 


Validity  of  adoption, — An  adoption  by  a  widower 
is  valid  according  to  Hindu  law.  Nagappa  Udapa 
9.  Subba  Sastby         .        .        .2  Mad,  867 

Chandyasbxhabitsu  n,  Bbamhanna 

[4  Mad.,  270 


42. 


Adoption  by  man  who  has 


never  married. — Validity  of  adoption. — SembUt 
—The  Hindu  law  does  not  prohibit  an  adoption  by  a 
man  who  has  not  been  married.  Chandvasbeha- 
BUDU  V,  Bbamhanva  .        .        .4  Mad.,  270 


48. 


Adoption  by  husband  with 


knowledge  of  wife's  pregnancy.— raZta«5f  of 
addiption. — An  adoption  bv  a  Hindu  with  knowledge 
of  his  wife's  pregnancy  is  not  invalid.  Naragana 
Beddi  v.  Vardachala  Beddi,  Mad,,  S.  D.  A.,  1859,p. 
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Huron  law~adopfion— con^mMif. 

2.  WHO  MAY  ADOPT— conhmMfJ. 

Adoption  by  husband  with  knowledge 
of  wife's  pregnancy — eontinmed. 

97,  dissented  from.    Naoabhushaitaic  «.  Sbsham- 
MA  Gabu     .  .    I.  Ii.  B.,  8  Kad^  180 


44. 


Vaishya  -who  has  under- 


gone the  ceremony  of  Vibhut  'VidA.—Cuttom 
OM  to  incapdbiUiy  to  adopt. — There  u  nothing  in  the 
books  of  aathority  amongst  Hindus  to  show  that  a 
Vaishya  who  has  undergone  the  ceremony  of  Ylbhut 
Yida  is  incapable  of  adopting  a  son.  If  a  custom  to 
that  effect  exists,  it  should  be  proved  by  satisfactory 
evidence.  Mhalsabai  «.  Vithoba  Khavdappa 
GuLYB         ....    7  Bom.,  Ap.,  26 


46. 


Adoption  by  le^r.— Tali' 


^ity  of  adoption, — The  Hindu  law  does  not  prevent 
a  leper  from  giving  his  son  in  adoption.  AinrvD 
MoHiTK  MozooMDAB  V.  GoBnTD  Ghuudbb  Mozoom- 
DAB W.  B.,  Id64»  178 


48. 


Person     under     poUation 


firom  death  of  relative.—- Fa/tVIt^  of  adoption, 
— Objection  that  the  respondent's  adoption  was  not 
valid  because  the  adopted  son  was  the  son  of  a  sister, 
and  also  because  it  was  made  when  the  adopter  was 
under  pollution  in  consequence  of  the  death  of  a 
relative.  Upon  a  conflict  of  evidence  as  to  the  time 
of  the  relative's  death,  the  Privy  Council  decided  In 
favour  of  the  respondent.  The  period  of  pollution 
according  to  Hindu  law  is  sixteen  days.  Baxalikoa 
PiLLAi  V.  Sttpasiya  Pillai  1  W.  B.,  P.  O.,  25 
[9  Moore's  I.  A^  506 


47. 


Unchaste  widow.— Jjioo»p»- 


teney  to  adopt, — ^A  Hindu  widow,  who  has  become 
unchaste,  is  living  in  conpubinage,  and  is  in  a  state 
of  pregnancy  resulting  from  such  concubinage,  is 
incompetent  to  receive  a  son  in  adoption.  Sataxa- 
LAL  DUTT  «.  Saudaxihi  Dabi  .  5  B.  la.  B.»  882 
But  900  Thavoaxhaxib  v.  Rama 

[LI..B.,6Mad^868 
where  the  parties,  however,  were  Sudras. 


4a 


UnekaMtityof 


widow  after  vesting  qf  estate.  Effect  of,  on  power  of 
adoption, — Suit  to  set  aside  adoption, — One  O.  died, 
leaving  him  surviving  his  widow  Y,  and  his  undivided 
son  R.,  who  subsequently  also  died,  leaving  him  sur- 
viving his  widow  P.  and  a  son  V,  who  (Ued  shortiy 
afterwards.  Y.  adopted  the  plaintiff,  and  immedi- 
ately afterwards  P,  adopted  the  defendant.  The 
plaintiff  sought  to  set  aside  the  adoption  of  the  de- 
fendant, alleging  that  it  was  invalid  inasmuch  as  it 
took  place  subMquentiy  to  his  own  adoption,  and 
because  of  P.  being  an  unchaste  widow.  The  Court 
of  first  instance  rejected  the  pluntifPs  suit,  holding 
his  adoption  invalid.  The  lower  Appellate  Court 
reversed  the  decreis  of  the  .Court  of  first  instance, 
and  remanded  the  suit  for  re-trial.  From  this  order 
of  remand  the  defendant  appealed.  On  appeal  to 
the  High  Court — Held,  that  the  adoption  of  the 
phdntiff  was  invalid.  After  the  death  of  R,  his  estate 
vested  in  his  widow  P.,  the  adoptive  mother  of  the 
defendant.    Her  existence  and  the  vesting  in  her  of 


HINDU  LAW— ADOPTION— coii/taiMi. 

2.  WHO  MAY  KDOVl-^continrnd, 

XTnohaste  widow — eontiwaed^ 

her  husband's  estate  rendered  the  elder  widow  F. 
incapable  of  adopting.  The  estate,  having  thus 
vested  in  P.,  would  not  be  divested  by  her  subsequent 
unchastity,  and,  therefore,  the  inquiry  into  her 
chastity  was  irrelevant.  Kbbhat  Ramkbishita  o. 
GOYIND  QONBSH    •  .     I.  Ii.  B.,  9  BouL,  84 

Adoption   by  widow,   bat 


48. 

oeremonies  performed  by  deputy  by  imole. 
— Validity  of  adoption, — Where  a  mother,  in  pursu- 
ance of  the  promise  of  her  deceased  husband,  allowed 
her  son  to  be  adopted,  but  did  not  herself  attend  at 
the  adoption  ceremonies  to  give  him  in  adoption,  but 
commissioned  her  uncle  to  g^ve  the  boy  on  her  be- 
half, it  was  held  that  the  adoption  was  not  on  that 
account  invalid.    YuiASAKeAM  v.  Lakshuman 

[8  Bom.,  O.  C  244 


50. 


Adoption  with  consent  of 


father,  but  oeremonies  perfbrmed  by  deputy. 
—  Faliditv  of  adoption. — Where  the  father  of  a  boy 
gave  his  formal  consent  to  the  adoption  of  his  son, 
but  was  prevented  by  sickness  from  attending  the 
adoption  ceremony,  and  delegated  to  his  brother  the 
duty  of  making  the  presentation,  it  was  held  that 
the  adoption  was  nevertheless  valid.  Jamnabai  «. 
Ratohav D  Nahalohaitd  .  L  la.  B.,  7  Bom.,  229 

6L 


Adoption  made  by  brother 
inpursuanoe  of  father's  agreement  ~  Validity 
qf  adoption. — In  pursuance  of  a  promise  made  by  his 
father,  A.  gave  his  younger  brother  away  in  adoption : 
—Held  that  the  gift  was  valid.  Ybvkata  o. 
SvBHASKA  .        •        .    I.  la.  B.,  7  Mad.,  648 

62.     »  Son,  Adoption  hj.—8on's  power 


to  adcpt.^^lmpariible  estate. — FaiUwe  to  prove 
alleged  onttom  in  a  faimiiy  against  adoption. — In* 
valid  agreement  between  father  and fathef^s  brother, 
in  a  joint  family,  contrary  to  rights  of  son  already 
fronk— -Two  brothers,  undivided  under  the  Mitak- 
shara,  the  family  estate  being  an  impartiblcj  zemin- 
dar! in  the  possession  of  one  of  them  who  had  a  son, 
contracted  with  each  other  that,  in  the  event  of  an 
indefinite  failure  of  male  issue  in  the  line  of  either 
of  them,  the  estate  should  descend  in  the  line  of  the 
brother  having  aurasa  (self -begotten)  issue,  and  should 
not  be  alienated  from  the  line  of  the  latter  by  adop- 
tion : — JSeld  that  this  contract  did  not  bind  the  son 
not  to  adopt,  or  exclude  from  the  inheritance  a  son 
adopted  by  him.  Such  a  stipulation  was  contrary  to 
the  law  declared  in  the  Tagore  ease,  9  S.  L.  22.,  377, 
and  was  ineffectual  to  prevent  the  son's  exercising  his 
right  of  adoption.  SvBiTA  Bau  v.  Raja  ov  Pitta- 
pub  L  la.  B.,  9  Mad.,  489 
[L.  B.,  18 1.  A.,  97 


68. 


Adoption  by  wife.^8anction 


to  wife  to  adopt  in  husband's  lifetime. — ^Accord- 
ing to  the  highMt  authorities  in  repute  in  the  Mara- 
tha  country/tiie  express  sanction  of  the  husband  is  in- 
dispensable to  render  valid  an  adoption  made  by  the 
wife  in  his  lifetime.  Comparative  weight,  as  legal 
authorities  on  this  side  of  India  on  the  question  of 
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HINDU  LAW— ADOPnON-^eM/iiMitfiL 

2.  WHO  HAT  ADOPT— eon^tiwAl. 
Adoption  by  wife— eoniiuued, 

-adoption,  of  the  Mitaksharay  Mayakha,  Datfcaka  M> 
mansa,  Dattaka  Chandrika,  Smriti  Ghandrika,  Vira- 
mitrodaya,  Dharmasindhay  and  the  Nimayasindha 
pointed  out.  Dictnm  in  the  case  of  Collector  of 
Madura  ▼.  Jf.  RamaUnga  Sathapaii,  2  Mad.,  280, 
"that  the  opinion  of  Devanda  Bhatta  mnst  have 
been  that  the  assent  of  the  husband  stood  upon  pre^ 
cisely  the  same  footing,  and  was  of  the  same  scope» 
in  the  cases  of  giving  and  receiving''  (by  the  wife  in 

•adoption)  questioned.  Nabatav  Babaji  o.  Nana 
Manohab  .        .7  Bom.,  A.  O.,  158 


64. 


Power   of   wife 


to  give  in  adoption. —  Consent  of  GhtvemmetU  to  adop- 
tion.— Nou-^lfilment  of  eomditiona  of  adoption. — 
Miitake. — ^Aceording  to  the  Hindu  law  prevailing  in 
the  Bombay  Pnsidencyy  a  wife  is  not  competent  to 
give  her  son  in  adoption  against  the  will,  express  or 
implied,  of  her  husband,  the  father  of  that  son,  or 
under  circumstances  from  which  the  husband's  dis- 
sent ^can  be  inferred.  Raxgvbai  v.  Bhooibthibai 
[L  Ii.  B^  a  Bom^  877 

55.  ..li...^-..  Adoption  by  widow.*- 

AmtAoritg  qf  kusband. — Content  of  eapindas. — ^A 
widow  cannot  make  a  valid  adoption  without  either 
the  authority  of  her  husband  or  the  consent  of  the 
sapindas.  Abuvdadi  Amkal  bl  Kufpammal 

[8  Had.,  288 


56. 


Authority      tf 


hueband,  ^  Ceremonies,  Performanee  of — In  cases  of 
adoption,  in  the  dattaka  form,  it  must  be  proved  that 
the  widow  had  the  authority  of  her  husband  to 
adopt,  and  that  she  made  the  adoption  when  the  boy 
adopted  was  under  six  yMra  of  age,  and  with  the 
prescribed  ceremonies.  OoMSAO  Siir&H  v.  Mahtab- 
xooNWAB  ....    8  A^a,  108 


57. 


Authority     of 


hueband, — Bareillg  law. — In  the  district  of  Bareilly 
the  authority  of  the  husband  u  essential  to  the 
validity  of  an  adoption.    Haixun  Ghull  SnroH 

V.  EOOMBB  OUVSHXAX  SlXBK 

[5  w.  B.,  P.  c  oe 


5& 


'  Prohibition    by 

hmehand.^Bffeet  ofanadoptionby  widow. — Fraud. — 
Coneealmeni  ofrtgkttfirom  widow. — A  Hindu  widow 
has  no  power  to  adopt  a  son  to  her  deceased  husband 
if  she  falls  been  expressly  prohibited- from  doing  so  \s^ 
her  husband  in  his  lifetime.  Qnmre,  whether  Mcoati' 
ing  to  the  Maratha  school  she  can  adopt  without  the 
authority  of  her  husband  given  prior  to  his  decease. 
Where  a  Hindu,  childless  husband,  when  at  the  point 
of  death>  positively  refused  to  adopt  a  son,  and  died 
without  retracting  that  refusal,  it  was  held  that  a 
subsequent  adoption  by  his  widow  was  null  and  void, 
as  authority  from  her  husband  to  adopt  could  not  in 
such  a  case  be  implied  (per  Wbbtbopp,  J.).  Dictum  of 
the  High  Gourt  of  Madras,  *<that  the  opinion  of 
Devanda  Bhatta  must  have  been  that  the  assent  of 
the  husband  stood  upon  the  same  footing,  and  was  of 
the  scope,  in  the  case  of  giving  and  receiving"  (a  son 
in  adoption  by  the  wife)  questioned.     Where  an 


HICrDn  LAW— ADOPnON— «<w^tffi(«<i. 
2.  WHO  MAY  ADOFT—eontimued. 
Adoption  by  widow — continued. 
adoption  by  a  young  Hindu  widow  is  set  up  against  her 
and  to  defeat  her  rights,  the  Gourt  will  expect  clear 
evidence  that  at  the  time  she  adopted  she  was  fully 
informed  of  those  rights,  and  of  the  efPect  of  the  act 
of  adoption  upon  them ;  and  if  it  find  that  fraud  or 
cajolery  was  practised  upon  the  widow  to  induce  her 
to  adopt,  or  that  there  h^s  been  suppression  or  con- 
cealment of  facts  from  her,  it  will  refuse  to  uphold 
the  adoption.    Batabai  v.  Balaubv  Vbn^atbsh 
RAiiA  Kabt  ....    7  Bom.,  Ap.,  1 


59. 


•  Authority  to 


adopt. — Kinemen,  Content  of. — Prohibition  to 
adopt. — According  to  the  Hindu  law  current  in  the 
Dravida  country,  a  widow  not  having  her  husband's 
permission  may,  if  duly  authorised  by  Us  kindred,adopt 
a  son  to  him.  The  question,  who  are  the  kinsmen 
whose  assent  will  supply  the  want  of  positive  author- 
ity of  the  deceased  husband  ?  must  depend  upon  the 
drcumstances  of  the  fionily  in  each  case.  There 
must  be  such  evidence  of  the  assent  of  the  kinsmen 
as  suffices  to  show  that  the  act  is  done  by  the  widow 
in  the  bond  fide  performance  of  a  religions  duty,  and 
not  capriciously,  or  from  a  corrupt  motive.  The 
widow  cannot  adopt  where  there  is  a  prohibition  by 
the  husband,  direct  or  implied.  Golibctob  ov  Ma« 
DVBA  V.  Minru  Bamaukoa  Bathitpatht 

[1  B.  I..  B.,  P.  C,  1: 12  Moore's  L  A..  897 
10  W.  B.,  P.  C 17 

S.  G.  in  Gourt  below  Gollbctob  ot  Maduba  v. 
MuTTU  VuATA  Raounada  Muttit  Baha- 
LnroA  Sbthitfati.   Akaitbati  aliae  Kvvjaba 

NATOKIAB  9.  PABTATATABDAiri  NATCHIAB 

[aMad.,20e 


60. 


MtthUa  Law.— 


Content  of  hutband  to  adoption  by  widow.-^JJnder 
the  Hindu  law  current  in  Mithila,  a  Hindu  widow 
has  power  to  adopt  a  son  in  the  kritrima  form,  with 
or  without  her  husband's  consent,  but  such  sou 
would  not,  by  virtue  of  such  adoption,  lose  his  posi- 
tion in  his  own  family,  nor  would  he  succeed  to  the 
property  left  by  the  husband  of  his  adoptive  mother, 
but  would  be  considered  her  son,  and  entitled  to  suc- 
ceed to  her  only.  Gollbctob  ov  Tibhoot  v. 
Hfbbopbbbkad  Mohunt  •  7  W.  B.,  500 

Sbibo  Kooibbb   9.   JooGVH    SnrGH.   Boolbb 
Singh  «.  Bnsinrr  Koobbib      .  8  W.  B.»  156 


eL 


Authority     of 

relatives    or    younger 


husband. — Permission    of 

widow. — Maratha  country.-^ln  the  Maratha  country 
a  Hindu  widow  may,  without  the  permission  of  her 
husband,  and  without  the  consent  of  his  kindred, 
adopt  a  son  to  him  if  the  act  is  done  hf  her  in  the 
proper  bond  fide  performance  of  a  reUgious  duty, 
and  neither  capriciously  nor  from  a  corrupt  motive. 
An  elder  Hindu  widow  has  the  power  to  adopt  a  son 
to  her  deceased  husband  without  the  consent  of  a 
younger  widow.    RAymffABAT  v.  Rabhabai 

[5  BouL,  A.  C^  181 
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HUSTDXT  'LAW^ADOVnGN—eonHnmd. 

3.  WHO  KAY  ADOFT—tfOfth'iMMd. 

Adoption  by  -widow^-eoniinmed. 

62,  ■  Cfongeni  ofkuu- 

men, — Divesting  of  ettate, — ^Although,  as  a  general 
rnle,  the  adoption  by  a  Hindu  widow  of  a  son  to  her 
deocHued  husband  is  in  the  Maratha  country  good 
without  the  consent  of  her  husband's  kinsmen^  when 
the  estate  of  her  husband  is  vested  in  her  or  in  her 
and  her  co- widow  jointly>  yet  when  such  adoption  has 
the  effect  of  divesting  an  estate  abready  vested  in  a 
third  person  e^^  the  widow  of  her  husband's  de- 
ceased brother,  the  consent  of  such  third  person 
would  appear  to  be  necessary  to  give  validity  to  such 
an  adoption.  MakhmahmiY.R(kdhahai,5  Bom,,A.  C, 
181,  and  Collector  of  Madura  v.  Jdutn  Ramalinga 
Sathupath^,  12  Moor^e  L  A,,  897,  commented  on  and 
oompured.  BuFOHAin)  Hivduical  v.  RixHidLiBAi 
[8  Bom^  A.  C^  114 


68. 


Consent  of  relO" 


UvM. — The  doctrine  that  the  consent  of  all  her  hus- 
band's relatives  is  requisite  to  make  an  adoption  by  a 
Hindu  widow  valid  is  erroneous.  Qopal  Shbidhas 
DixsmT  Patyasdhan  v.  Nabo  Vinatak  Diuhit 
Fatvasdbas  .  .7  BoixL,  Ap^  24 


64. 


Permieeum   of 


kueband.—2%eory  of  adoption. — According  to  the 
law  prevalent  in  the  Biavida  country,  a  Hindu 
widow,  without  having  her  husband's  express  per- 
mission, may,  if  duly  authorised  by  his  kindred, 
adopt  a  son  to  him.  CoUeetwr  of  Madura  v. 
Mutu  RamutUnga  Saikupathg,  19  Moore^s  /.  A., 
897,  referred  to  and  approved.  Semble. — In  the  case 
of  an  undivided  family  the  requisite  authority  to 
adopt  must  be  sought  within  that  family,  and  can- 
not be  given  by  a  single  separated  and  remote  kins- 
man. Speculations  founded  on  the  assumption  that 
the  law  of  adoption  now  prevalent  in  Madras  is  a 
substitute  for  the  old  and  obsolete  practice  of  raising 
up  seed  to  a  husband  by  actual  procreation  are  inad- 
missible as  a  ground  of  iudidal  decision.  Virada 
F&ATAPA  Baghukada  Dbo  o.  Bbozo  Eishobo 
Patta  Dbo  .  I.  L.  B.,  1  MacL,  69 

[26  W.  R^  291:  IkB.,  8 1.  A^  IM 

S.  C.  in  Court  below  Bbozo  Eishobo  Patta  Dbyu 
V.  Vabadhi  Yibafbatapa  Shbi  Baghunatha 
DsYu 7  Mad^  801 


66. 


Adoption     in 


Dravida  country, —  Widaufe  power  to  adopt  with 
content  of  eapindas.^Motiveefor  making  adoption, 
— Accormng  to  the  Hindu  law,  a  widow  who  has 
received  from  her  deceased  husband  an  express 
power  to  adopt  a  son  in  the  event  of  his  natural-bom 
son  dying  under  age  and  unmarried,  may  on  the 
happening  of  that  event  make  a  valid  adoption. 
Bhoohun  Moyee  Dehia  ▼.  Ram  Kiehore  Ackarj 
C%of(K2ry,iOJfoortf'«  J.  X,  279,  distinguished.  Under 
the  law  which  prevails  in  the  Dravida  country,  a 
widow,  without  any  permission  from  her  husband,  may, 
if  duly  authorised  by  his  kinsmen,  adopt  a  son  to  him 
in  every  case  in  which  such  an  adoption  woidd  be 
valid  if  made  by  her  under  written  authority  from 
her  husband.    The  observations  of  the  JudiciAL  Oom- 
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2.  WHO  MAY  ADOPT— con/tiMwrf. 

Adoption  by  V9i6ow— continued. 

mittee  in  the  Bamnad  case,  12  Moor^s  L  A,,  897, 
to  the  effect  "  that  there  should  be  such  evidence  of 
the  assent  of  kinsmen  as  suffices  to  show  that  the 
act  [of  adoption]  is  done  by  the  widow  in  the  proper 
and  bond  fide  performance  of  a  religious  duty,  and 
neither  capriciously  nor  from  a  corrupt  motive," 
considered  /and  explained.  VbiiLAHki  Ybhkata 
Ebishsa  Bao  «.  Vbnxata  Baha  LAxsHin 

ri.  It.  B.,  1  Had.,  174 
L.  B.,  4 1  A.,  1 :  26  W.  B.,  21 

66. 


Authority  ofhus^ 

hand,  express  or  implied, — Right  of  widow  to  adopt, 
— Assent  of  nearest  sapindas, — Without  the  express 
or  implied  authority  of  the  husband,  a  widow  may 
make  a  second  adoption  under  the  sanction  of  the 
nearest  sapindas.  With  such  sanction  a  second 
adoption  would  probably  not  be  recognised  as  valid* 
in  the  face  of  an  express  prohibition  of  a  second 
adoption  on  the  part  of  the  husband.  When  the 
only  surviving  members  of  the  family  are  divided 
from  the  dec«ised  husband,  for  whose  benefit  it  is 
desired  to  make  the  adoption,  and  also  from  each 
other,  and  equally  distant  from  the  deceased,  there 
seems  nothing  in  principle  to  throw  doubt  upon  the 
suffidencv  of  the  assent  of  some  of  them  if  bond  fide 
given,  if  it  be  shown  that  the  consent  of  the  others 
is  refused  from  interested  or  improper  motives  or 
without  a  fur  exercise  of  discretion.  Pabababa 
Bhattab  V,  Bahoabaja  Bhattab 

[I.  L.  B.,  2  Mad.,  202 

67.  — ^— — — ^—  Authority  ofhus^ 
hand.-^Assent  of  sapindas. — ^The  sapinda  of  a  deceas- 
ed person  gave  his  child  to  the  widow  of  the  latter  to 
be  adopted  in  pursuance  of  an  authority  which  she 
represented  herself  to  have  had  from  her  husband. 
This  natural  father  of  the  child  was  the  eldest  and 
managing  member  of  a  joint  family  consisting  of 
himself  and  his  three  younger  brothers,  sons  of  the 
first  cousin  of  the  deceased.  The  three  younger 
brothers  disputed  the  validity  of  the  adoption.  Two 
Courts  having  found  against  the  existence  of  an 
authority  to  the  widow  given  by  her  deceased  hus- 
band, the  question  remained  whether  the  manager 
giving  his  child,  in  the  manner  in  which  he  had 
given  it  for  adoption,  he  being  a  sapinda,  and  in  a 
position  to  represent  other  sapindas  of  the  deceased* 
was  an  assent  by  a  sapinda  to  an  'adoption  by  a 
widow  sufficient  to  support  her  adopting  in  the 
absence  of  an  authority  from  her  husband.  It  was 
decided  that  under  all  the  circumstances  under  which 
this  child  had  been  applied  for  by  the  widow  and 
given  by  the  father,  the  assent  of  the  latter  was  not 
one  which  had  rendered  the  adoption  valid  as  against 
the  brothers.  There  was  no  sufficient  evidence  to 
show  that  the  widow  applied  to  the  boy's  father  to 
give  his  assent  as  sapinda  to  an  adoption,  on  the 
ground  that  she  could  not  adopt  without  the  sapin- 
da's  assent.  It  was  not  necessary  to  determine 
whether  this  sapinda  could  alone  have  given  a  valid 
assent,  if  it  had  been  given  to  the  widow  as  one  hav- 
ing no  authority  from  her  husband  to  adopt;  and  if 
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2.  WHO  MAY  AJ>OVT— continued. 
Adoption  by  widow — eontinmed, 
it  had  been  given  without  his  mind  having  been  in- 
fluenced by  other  and  undue  considerations.  Guf  MA 
Ratkamaitas  v.  Gopala  Ratkamaitab 

[LIi.IuaMad.,a70 
I..  B.,  7  L  A^  178 

68.  — I AnihorUy  of  hnt- 


hand, — Consent  of  eapinda, —  V.,  one  of  the  nearest 
male  sapindas  of  S»,  gave  his  son  in  adoption  to  the 
widow  of  8.  in  1878.  Both  the  giver  and  receiver 
professed  to  have  been  carrying  out  the  directions  of 
S,  In  1888  a  suit  was  brought  by  N,,  another 
sapinda,  to  set  aside  this  adoption,  and  it  was  found 
that  8.  had  not  authorised  the  adoption  as  alleged  by 
the  defendants.  Seld  that^  under  the  circumstances, 
V,*e  assent  to  the  adoption  did  not  render  it  valid. 

VBKXATALASSliAMlCA  V.  NABASATTA 

*    [I.Ii.B^8Mad^646 


oe. 


Auikoriiyio 


adopt. — Consent  to  adopt  given  hy  hmsband'e  family. 
^Adoption  in  undivided  family. — Adoption  to  a  hue^ 
hand  separated  in  estate, — A  Hindu  widow,  who  has 
not  the  family  estate  vested  in  her  and  whose  husband 
was  not  separated  at  the  time  of  his  deatii,  ib  not 
competent  to  adopt  a  son  to  her  husband  without  his 
antihority  or  the  consent  of  his  undivided  co-)[iaroenerBl 
Where  the  husband  of  a  Hindu  widow  dies  separated, 
and  she  herself  is  the  heir,  or  she  and  a  junior  co- 
widow  are  the  heirs,  she  may  adopt  without  the  sanc- 
tion of  the  husband  (if  he  have  not,  expresslv  or  l^ 
implication,  indicated  his  desire  that  she  shall  not  do 
so)  and  without  the  sanction  of  his  kindred.  N.  and 
J.  were  two  Hindu  brothers  undivided  in  estate.  N. 
died  first,  leaving  a  widow,  K.  J.  died  next,  leaving 
two  sons  and  a  widow,  Q.  (the  defendant^.  K.  adopt- 
ed the  phuntifF  as  son  to  her  husband  and  herself 
without  the  consent  either  of  J.*s  two  sons  or  his 
widow,  a.  On  the  death  of  K.  and  the  two  sons  of 
J.,  the  plaintiff  sued  Q.  (the  widow  of  J.)  for  posses- 
sion of  the  family  estate.  O.  olumed  the  estate  as 
heir  of  her  last  surviving  son,  and  while  admitting 
the  fact  of  the  plaintiff's  adoption  by  K.,  denied  its 
validity,  on  the  ground  that  the  members  of  the 
family  had  given  no  assent  to  the  adoption.  It  was 
admitted  that  K.  had  not  recdved  from  her  husband 
N.  anv  permission  or  direction  to  adopt  a  son.  Held 
that  the  phuntiff's  adoption  by  K.  was  invalid,  inas- 
much as  she  had  not  the  authority  of  her  husband  or 
the  consent  of  his  undivided  co-parceners  to  adopts  nor 
did  she  hold  any  estate  in  the- property.  Rahji  v. 
Ghamau     .        .  I.  Ij.  B.,  6  Bom.,  488 


70. 


Undivided 


Hindu  family. — Adoption  without  the  consent  of 
husband  or  his  undivided  co-parceners  and  without 
the  authority  of  her  husband  to  adopt. — ^A  Hindu 
widow,  who  has  not  the  estate  vested  in  her,  is  not 
competent  to  adopt  a  son  to  her  husband  without  hia 
authority  or  the  consent  of  his  co-parceners  with 
whom  he  was  united  in  estate  at  the  time  of  his 
death.  K.  and  V.  were  two  Hindu  brothers.  K.  had 
a  son  who  died  in  1849  in  the  lifetime  of  his  father, 
but  who   was  then   united  in   interest  with  him 


HlNi>XT  JjAW'^ADOVnOJS^etmHnued. 

2.  WHO  MAY  ADOPT— ooji<t4MMi. 
Adoption  by  widow— continued. 
(K.)  K.  died  in  1856,  leaving  him  surviving  his  two 
nephews,  8.  and  P.  (the  sons  of  his  brother  F.),  and 
his  daughter-in-law,  Y.  (the  widow  of  his  predeceased 
son).  At  the  time  of  his  death,  K.  was  united  in  estate 
with  his  nephews,  8.  and  P.  In  1871,  Y,  adopted  the 
plaintiff  as  son  to  her  husband  and  herself.  In  1878 
the  plaintiff  sued  P.  and  the  sons  of  8.  (who  died  in 
the  meantime)  for  a  share  in  the  family  estate.  It 
was  found  that  Y.  had  not  the  authority  either  of  her 
husband  or  of  her  father-in-law,  f  .,  or  of  anv  of  hia 
co-parceners  to  adopt.  Held  that  the  adoption  was 
not  valid.  Held  further  that  a  separated  kinsman 
was  not  qualified  to  authorise  the  adoption.  Diir kab 
SiiASAK  0.  Gajtbsh  Shitbaic 

[I.Ii.B.,6Bo]ii.,606 


7L 


Adoption  ufithout 


consent  of  kinsmen. — Adoption  of  a  brother^ s  son  in 
pursuance  of  express  authority  of  husband  to  adopt. 
— Execution  of  such  authority  after  a  long  time 
since  death  of  husband. — Agreemsnt  by  widow  to 
enjoy  property  for  UfCy  Effect  of.-^Aeqniescence. — 
Estoppel. — 3»  and  E.  were  brothers  uid  vatandar 
kullcarnis  of  a  village  in  the  Kaladgi  District.  B, 
died  lea^ng  him  surviving  his  widow,  the  defendant. 
On  the  death  of  3.,  E.  endeavoured  to  appropriate 
the  whole  vatan  estate  so  as  altogether  to  exclude  the 
defendant.  The  defendant  appealed  to  the  Revenue 
authorities,  and  E.  admitted  her  right  to  a  moiety  of 
the  vatan.  Subsequently  in  1856  the  defendant  pass- 
ed a  document  to  iZ.  to  the  effect  that  in  considera- 
tion of  receiving  certain  property  as  her  share,  she 
would  not  trouble  E.  in  the  enjoyment  by  him  of  the 
rest  of  the  vatan,  and  that  she  was  to  hold  and  enjoy 
this  property  for  her  Uf e.  The  arrangement  continu- 
ed  till  1881.  In  the  meanwhile  the  defendant  adopti* 
ed  her  brother's  son  snd  made  a  gift  to  lum  of  tiio 
property  held  by  her  under  the  agreement  of  1866. 
E.  having  died,  his  son,  the  plaintiff,  brought  a  suit 
against  the  defendant  for  a  declaration  that  the  adop- 
tion was  invalid  as  also  the  gift  to  the  adoptee,  and 
that  he  was  entitied  to  the  property  after  the  death  of 
the  defendant.  The  Court  of  first  instance  held  that 
the  husband  of  the  defendant  and  the  father  of  the 
plaintiff  were  undivided ;  that  the  alleged  adoption  was 
not  proved ;  that  it  was  invalid  having  been  made  with- 
out the  consent  of  the  pluntiff ,  and  that  after  the  death 
of  the  defendant  the  property  in  the  possession  of  the 
defendant  should  revert  to  the  plaintiff.  On  appeal 
the  lower  Appellate  Court  found  the  fact  of  adoption 
proved,  but  held  that  the  adoption  was  invalid,  and 
upheld  the  decree  of  the  Court  of  first  instance  as  to 
the  right  of  the  plaintiff  as  reversioner  to  the  pro- 
perty in  the  possession  of  defendant.  On  appeal  to 
the  High  Court* — Held  (reversing  the  decrees  of  the 
lower  (>)urts)  that  the  document  passed  by  the  de- 
fendant to  the  father  of  the  plaintiff  implied  a  previ- 
ous separation  between  the  husband  of  the  defendant 
and  the  father  of  the  plaintiff.  The  expression  that 
she  was  to  hold  and  enjoy  for  life  merely  described 
the  ordinary  estate  of  a  Hindu  widow  ajid  did  not 
impose  anjr  restriction  on' the  exercise  of  her  powers. 
As  a  widow  of  a  Hindu  separated  from  his  brother  in 
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2.  WHO  KAY  ADOVH-^onHmued. 

Adoption  by  widaw-^oniinMed, 

worship  and  estate  she  ooold  adopt  a  son,  which  right 
even  if  she  could  forego  she  did  not  by  the  document 
which  was  a  family  settlement  and  recognised  the 
right  of  defendant  as  that  of  a  widow  of  a  separated 
brother.  The  fact  of  separation  having  thus  become 
distinct  and  having  been  acted  on  for  about  twenty- 
eight  years,  the  pluntiff  was  not  at  liberty  to  impeach 
it.  Meld  also  that  as  the  widow  of  S,  separated  in 
interest  from  M.,  the  defendant  was  at  liberty  to 
adopt  a  son  without  the  prerious  sanction  of  M,  or 
the  plaintiff.  The  fact  that  the  adoptee  was  son  of 
the  brother  of  the  defendant  did  not  render  the  adoptee 
unfit  for  adoption,  as  it  was  a  case  from  the  Southern 
Maratha  country,  ffeld  further,  that  though  so  long 
a  period  as  twenty-five  years  had  been  allowed  to  pass 
between  the  date  of  the  death  of  her  husband  and 
that  of  adoption,  that  circumstance  did  not  in  any  way 
extinguish  the  right  of  the  defendant  to  adopt  under 
circumstances  calling  for  adoption.  GnuowA  «. 
Bhimaji  •        .    I.  Ii.  B.»  9  BoiXL,  68 


72. 


'Inheritance.'^ 


Sonlese  widow,^  Usage  of  Jaine. — Right  of  widow  to 
adopt. — Statue  of  widow  who  hoe  adopted.—On.  the 
evidence  given  in  this  case, — Held  l£at,  according 
to  the  usage  prevailing  in  Delhi  and  other  towns  in 
the  North- Western  Provinces,  among  the  sect  of  the 
Jains  known  as  Saraog^  Agarwalas,  a  sonless  widow 
takes  an  absolute  interest  in  the  self -acquired  proper- 
ty of  her  husband;  has  a  right  to  adopt  without  per- 
mission from  her  husband  or  consent  of  his  kinsmen ; 
and  may  adopt  a  daughter's  son,  who,  on  the  adoption, 
takes  the  place  of  a  son  begotten.  Q«<sr0, — Whether 
on  such  an  adoption  the  widow  is  entitled  to  retain  pos- 
session of  the  estate  either  as  proprietor,  or  as  mana- 
ger of  her  adopted  son.  Shxo  Sikgh  Rai  v.  Dakho 
[I.I..B.,1A11.,688 
Affirming  decree  of  High  Court  in  Shbo  Sikgh 
Bai  «.  Dakho      .  .    Q'N.  W^  882 


8.    WHO  MAY  BE  ADOPTED. 


73.- 


Adoption  not  in  aooordanoe 

with  will. — Adoption  without  consent  of  trustees, 
— Invalid  adoption,— k.  Hindu  by  will  bequeathed 
his  estate  to  a  son  to  be  adopted  in  a  certain  event  by 
A.  with  the  consent  of  B,  or  B.^s  representatives,  witn 
a  gift  over  on  failure  of  adoption  with  such  consent 
to  B.  or  B*s  representatives.  On  the  happening  of 
the  event  after  B*t  death,  A.  adopted  the  plaintifF 
without  the  consent  of  J9.'«  representatives  who  with- 
held their  consent  after  a  demand  by  A,  Held  that 
this  was  not  such  an  adoption  as  would  entitle  the 
plaintiff  to  take  under  the  will,  and  that  consequently 
the  gift  over  took  effect.  Bbbmohfbk  Sbin  o. 
Hbbbalall  Sial  2  Ind.  Sxa^  IX,  8..  225 


74. 


Conaansninity.— iidop<ton  of 


son  of  person  with  whom  adopter  could  not  inter^ 
marry, —Invalid  adoption,— Semhle, — The  adoption 
of  the  son  of  a  person  with  whom  the  adopter  could 
not  have  intermarried  is  invalid  according  to  Hindu 
law.    Jayani  Bhai  v,  Jiya  Bhai  .    2  Mad.,  462 


HlNi>Xr  LAW— ADOPTION -«09i<tiiif«i. 

8.  WHO  MAY  BE  JiI}OVl^X>— continued. 

Consangiiinity— oo«^'mM«2. 

76. Adoption  of  son 

of  person  with  whom  adopter  oould  not  intermarry. 
— Belationship  prior  to  marriage.— The  rule  of 
Hindu  law  that  a  legal  marriage  must  have  been 
possible  between  the  adopter  and  the  mother  of  the 
adopted  boy  refers  to  their  relationship  prior  to  marri- 
age.   SsnAXALU  V.  Bajcatta 

[L  L.  B.»  8  Mad.,  16 


76. 


Adoption  of  son 


of  person  with  whom  adopter  could  not  intermarry. 
— Sudras, — ^The  rule  prohibiting  the  adoption  of  one 
with  whose  mother,  in  her  maiden  state,  the  adopter 
oould  not  have  legidly  intermarried,  is  not  bin^ng  on 
Sudras.  GHinrA  Nagayta  v.  Pbdda  Nagatta 
[L  L.  B.,  1 : 

77. 


Validity  of 
adoption. — Superior  castes, — Consanguinity  does  not 
invalidate  an  adoption  where  the  parties  involved  do 
not  belong  to  any  of  the  three  regenerated  castes. 
Per  MiTTBB,  J.  NuFKOo  SmGH  V.  Pvbh  Dhuit 
SnrGH 12  W.  B.,  866 

-  Son  adopted  after  iwyment  of 


7a — 

prioe. — Contract  to  give  son  in  consideration  of  an 
annual  allowance, — Contract  Act  (IZ  of  1872), 
s.  23. — ^An  adoption  of  a  son  after  payment  of  prioe 
is  not  reoogmsed  in  the  present,  the  Kali,  Yuga. 
The  only  adoption  now  recognised  b  that  of  the 
dattaka  son,  or  son  given.  A  contract  to  give  a  son 
in  adoption,  in  consideration  of  an  annual  allowance 
to  the  natural  parents,  is  void  under  section  28  of  Act 
IX  of  1872,  inasmuch  as  the  contract,  if  carried  out, 
would  involve  an  injury  to  the  person  and  property  of 
the  adopted  son,  and  would  defeat  the  provisions  of 
the  Hindu  law.  Ishah  Kishob  Aohasjbb  Chow- 
DHsr  V,  HABI8  Chandra  CHO?nDHBT 

[18B.Ii.B.,Ap.,42:  21W.B.,881 


79. 


Adult  Brahman.— Ptfr/brm- 


anee  of  upanay ana.— Validity  cf  adoption.^^ 
Quare, — Whether  a  Brahman  adult,  whose  upanayana 
and  marriage  ceremonies  have  already  been  perform- 
ed in  the  family  of  his  natural  father,  can  be  adopted 
into  another  family  according  to  Hindu  law.  Sada- 
shib  Mobbshyab  Ghatb  v.  Hasi  Moobbshvab 
Ghatb 11  Bom.,  180 

-  Adoption  of  person  on  whom 


80. _  _  

apanayana  has  been  performed. — The  weight 
of  authority  is  against  the  validity  of  the  adoption  of 
one  upon  whom  the  upanayana  has  been  already  per- 
formed. In  strictness,  there  is  no  authority  upon  the 
other  side.    Vbkxatbsaita  v.  Ybvkataohablit 

[8  Mad..  28 


8L 


Brahmans.' 


Validity  of  adoption, — ^Among  Brahmans  the  adop- 
tion of  a  son  for  whom  the  chudakarana  and  upana- 
yana ceremonies  have  been  performed  in  his  natural 
family  is  not  on  that  ground  invalid.  He  notwith. 
standing  acquires  the  legal  status  of  an  adopted  son, 
the  fact  of  those  ceremonies  having  been  already  per- 
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Adoption  of  i>er8on  on  whom  apanayana 
has  been  performed— co»^tji«ecJ. 

formed  only  rendering  necessary,  in  a  religions  point 
of  view,  their  re-perf ormance  and  the  performance  of 
certain  additional  ceremonies  in  the  adoptive  family, 
the  latter  heing  considered  to  have  the  effect  of  an- 
nulling those  performed  in  the  hoy's  natural  family. 
Lakshmapfa  V,  Baicaya  •       12  BonL»  SM 

82. Brahmant, — 

Custom, — Validity  of  adoption, — According  to  the 
custom  ohtaining  amongst  Brahmans  in  Southern 
India,  the  adoption  of  a  boy  of  the  same  gotra,  after 
the  upanayana  ceremony  has  been  performed,  is  valid. 
Venkatetaiya  v.  Venkataeharlu,  3  Mad,,  28,  over- 
ruled.    yiBABAGAYA  V.  BAMALIlfaA 

[I.  I.,  a,  9  Mad.,  148 

83. Adoption  of  a  married  asa- 

gotra  Brahman.—  Validity  of  adoption, — Factum 
valet. — The  adoption  of  a  married  asagotra  Brahman 
is  not  prohibited  by  the  Hindu  law  in  force  in  the 
Presidency  of  Bombay.  The  circumstance  that  there 
was  a  person  better  qualified  than  the  adoptee  would 
not  by  itself  render  such  adoption  invalid,  or  prevent 
the  principle  of  factum  valet  from  applying.  Where 
a  rule  is  in  effect  directory  only,  an  adoption  contrary 
to  it,  however  blameable,  is  nevertheless,  to  every 
legal  purpose,  good.  Dhasma  Ba&it  v.  Bam- 
KRISHNA  Chimnaji        .    L  Ifc  B.,  10  Bom«,  80 

84.   '  ■  Adoption  of  Sodra   after 

marriage. — Validity  of  adoption, — Qtcivre,— Whe- 
ther a  Sudra  can  be  validly  adopted  after  marriage. 
VTTHiLnraA  HurpAKAS  v,  Vijatathakkaij 

[I.I..B.,6Kad.,48 

Law  in  Weeiem 


86. 


India, — Validity  of  adoption,  ^Accordrng  to  the 
Hindu  law  obtaining  in  Western  India,  the  adoption 
of  a  Sudra  who  is  married  at  the  time  of  his  adoption 
IS  not  invalid  if  the  adopted  person  be  a  sagotra  (of 
the  same  family)  of  the  person  adopting.  Nathaji 
Kbishnaji  V,  B(abi  Jagoji  •    8  Bom.,  A.  C,  67 


88. 


Law  in  JVettem 


India, —  Validity  of  adoption, — In  Western  India  an 
adoption  among  Sudras  is  not  invalid,  although  the 
person  adopted  was  married  before  his  adoption,  nor 
although  he  may  be  a  son  of  the  adopter's  sister,  and, 
therefore,  not  a  sagotra  (i,e.,  of  the  same  family) 
with  the  adopter.  Even  among  Brahmans  marriage 
does  not  disqualify  for  adoption,  (iuare, — ^Whether 
the  adoption  of  an  asagotra  married  man  belonging 
to  any  of  the  three  regenerate  classes  would  be  in- 
valid.   Laxshkapfa  v.  Bamata   .  12  Bom.»  864 


87. 


Adoption   of   self-given 


adolt  son. — Law  in  Bombay  Preeidency. — 7»- 
validity  of  adopiion,'r^AmoTigst  Hindus  in  the  Presi- 
dency of  Bombay,  an  adoption  of  a  son  self -given  al- 
though he  may  at  the  time  of  the  gift  be  an  adult,  is 
in  the  present  age  (the  Kali  Yuga)  invalid.    Babhb- 

TIAPPA    Bnr    BASUZraAFPA   V,    SHIVXINaAPPA   BIN 

Ballafpa      ....       lOBom.9268 


HINDir  LAW— ADOFTlOK'-.eofi/tmieJ. 

8.  WHO  KAY  BE  ADOVTED-^oniinued. 


88.  — ^—  Brother's  BOXL—Invalid  adop- 
tion. — ^A  woman  may  not  affiliate  by  adoption  a 
brother's  son.    Battas  Kuab  v,  Lachhak  Singh 

[7ir.W.,U7 


89. 


Daughter's  son.— Doc^'im  of 


factum  valet, — Invalid  adoption,— Amount  Brah- 
mans the  adoption  of  a  daughter's  son  is  incestuous 
and  invalid,  and  cannot  be  supported  on  the  authority 
of  the  mauam  factum  valet  quod  fieri  non  debuit, 
Bjsaoibthibai  V,  Eadhabai 

[X  I<.  B.,  8  Bom.,  298 

In  Southern  India  it  seems  to  be  a  valid  adoption. 
Yatidkiada  v.  Appu  .    I.  Ii.  B.,  9  Mad.,  44 


90. 


Daughter's  or  sister's  son. 


— Invalid  adoption, — lAngayata. — Factum  valet. 
Doctrine  of.— It  is  a  general  rule  and  fundamental 
principle  amongst  Brahmans,  Eshatryas,  and 
Yaishyas,  that  they  are  absolutely  prohibited  from, 
and  incapable  of,  adopting  a  daughter's  or  sister's 
son  or  son  of  any  other  woman  whom  they  could  not 
marry  by  reason  of  propinquity.  The  burden  of 
proving  a  special  custom  to  the  contrary  amongst  any 
members  of  these  three  r^^erate  classes,  prevalent 
either  in  their  caste  or  in  a  particular  locality,  lies 
upon  him  who  avers  the  existence  of  that  custom, 
lamits  within  which  the  maxim  quod  fieri  non 
dehuit factum  valet  applies,  pointed  out.  Lingayats 
are  members  of  the  Sudra,  and  not  of  the  Yaishya 
class.    QOPAL  NaBHAB  SA7BAY  V.  Hakkakt  Gaitbsh 

Safbay  .        .    I.  li.  B.,  8  Bom.,  278 

9L  — ^—  Eldest  boil.— Validity  of 
adoption, — The  adoption  of  an  eldest  son  is,  under 
the  precedents  of  thie  Sudder  Court,  although  impro- 
per, not  illegal  Sbbtabak  v,  DHinnirooK  Dhabbb 
Sahyb  .        >        .        •        .    1  Hay,  260 

•  Validity  of  adop- 


92. 


Hon, — In  a  suit  by  a  Hindu  widow  to  recover  posses- 
sion of  certain  property  dedicated  to  idols,  as  heir 
to  her  deceased  husband  the  last  shebait,  it  appeared 
that  the  plaintiff's  husband  was  an  adopted  son 
of  his  predecessor  in  office,  and  that  he  was  the 
eldest  son  of  the  first  defendant  who  was  the  nearest 
nude  cognate  of  the  adoptive  father.  On  behalf 
of  the  defendant  it  was  contended,  that  the  adoption 
of  an  eldest  son  was  invalid,  and  that  consequently 
plaintiff's  husband  did  not  succeed  ri^tfully  to 
the  shebaitship.  Held  that  the  adoption  ox  an 
eldest  son,  where  there  are  several  sons,  was  not 
invalid  by  Hindu  law.  Jakokbb  Dbbba  v.  Gk)FAVL 
AOHABJBA  .  L  Ii.  B.,  2  Cahx.  865 

Validity     of 


adoption. — The  prohibition  to  the  adoption  of  an 
eldeist  son — unlike  that  to  the  adoption  of  an  only 
son — is  admonitory  merely,  and  does  not  create  any 
legal  restriction.  Texts  from  original  Smriti  writers, 
with  the  opinions  of  their  commentators  and  the 
decisions  of  the  High  Courts,  bearing  on  the  subject, 
referred  to  and  dismissed.    Kashibai  v.  Tatia 

[I.Ii.B.»7Bom.,221 
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HUIBU  IiAW—ADOFTION— con/tftMd. 
8.  WHO  MAT  BB  ADOVTliD-^amUnmed. 
Eldest  Bon — oaniiiuied. 

94^  _______^ yaUditjf  ofadof- 

iUm. — Adoption  of  the  eldest  son  upheld.    Jamnabai 
V.  Baychakd  Nahalohakd 

[I.  Ii.  B^  7  BonL,  226 

Ab  to  the  adoption  of  an  eldest  son.   See  also 
NuMADHUB  Dab  v.  Biswambhab  Das 
[3KL.B^F.C^27:  12  W. B., F.  C^ 29 
13  Moore's  I.  A.,  85 

and  Lakshkapfa  v,  Baxata   •    12  Bom^  864 


85. 


•  Qrandnephew.— i^^o^toa  of 


a  tarn. — jippointmBtU. — A  grandnephew  may  be  valid- 
W  adopted  onder  Hindu  law.  Morun  M^ee  J>ebea  v. 
Bejoff  KisMo  Oostamee,  W.  B.,  F,  B,,  121,  followed. 

HaBAIT  ChUKDEB  BANBBJI  V,     HUBBO   MOHUN 

Chuckbbbutty         •        •    I.  li.  B^  6  Calo.,  41 

[6C.I«.B^d88 


8a 


• VaUdity  ofadop' 

Hon. — ^The  adoption  of  a  grandnephew  is  not  re- 
pugnant to  Hindu  law.  An  adopted  son  cannot  suc- 
oe^  to  his  adoptive  maternal  grandfather's  estate 
when  there  are  collateral  male  heirs.  MoBVir 
Motbb  Dabba  «.  Bbbjot  Eishbk  Oossakbb 

[W.BnF.B^121 


87.  — — ^—  Half-brother.— JjioaZul  adop- 
turn, — ^The  prohibition  of  the  adoption  of  a  half- 
brother  has  nothing  to  do  with  the  possibility  of 
a  l^;al  marriage  between  the  son  and  his  stepmother 
in  her  virgin  state.    Sbibakulu  v.  Bamatta 

[I.  Ii.  B.,  8  Mad.,  15 

88. Maternal  aunt's  daughter's 


son. — VmlidiUf  of  adofttion.—'SeitheT  by  local  usage 
nor  by  the  law  of  Mitakshara  is  the  adoption  of  t£e 
son  A  a  maternal  aunf  s  datlghter  invalid.  Yen- 
KATTA  V.  SuBHADBA  .  I.  Ij.  B.,  7  Mad.,  548 


8a 


Mother's    sister's    son.— 


Validity  of  adoption, — £r«<ira«.— Adoption  of  the 
mother's  sister's  son  is  valid  among  Sudras.  Chinna 
Naoatta  v.  Pbdda  Naoatta 

[I.Ii.B.,lMad.,62 

100.  — — —  Only  son. — Validity  ofadop- 
iion. — The  adoption  of  an  only  son  is,  when  made, 
valid  according  to  Hindu  law.  Chiitka  Gaundan 
V.  KvKABA  QAUKBAir  .1  Mad.,  54 

Shotax  Gothtdbv  v.  C!ookaba  Govvdvs 

[1  Ind.  Jur.,  O.  S.,  115 


lOL- 


-  Validity  ofadop* 


iion, — ^The  adoption  of  an  only  son  is  invalid  accord- 
ing to  Hindu  Uw.  Ofbkdbo  Lal  Boy  v,  Pba- 
8AVKAJCATI  .  1  B.  L.  B.,  A.  C,  221 

8.  C.  Opbndba  Lal  Bot  «•  Bbomo  Motbb 

[10  W.  B.,  847 


102. 


— — — — Adoption    hy 

8mdra» — Validity  of  adoption. — ^The  adoption  by  a 
Sndra  of  an  only  son  as  a  kurta  putro  is  not  illc^gal 
under  Hindu  law.     Tzkdby  v,  Lalla  Hubbbi>all 

[W.B.,  1864^  188 


HUTDU  UL'W-^ADOTTlON^eonHnued. 
3.  WHO  MAT  BE  ADOPTED— con^'atMd. 
Only  son — continued, 

loa- 


— —  Validity  of  adop- 
tion,—Faetum  valet.  Doctrine  of. — Meld  (Tubnbb, 
J,,  dissenting)  that  the  adoption  of  an  only  son 
cannot,  according  to  Hindu  law,  be  invalidated  after 
it  has  once  taken  place.  Hanuman  Tiwabi  v, 
Chibai            .  .    I.  L.  B.,  2  All.,  164 


104. 


Conetmetion  of 


deed  of  gift. — Adoption  of  eldett  or  only  eon. — A 
Hindu  died  after  having  made  a  hibbanama,  or  deed 
of  gift,  giving  the  bulk  of  his  property  to  tiie  eldest 
son  of  one  at  his  brothers,  designating  him  as  his 
pallok-putra.  The  donee  thereof  died  without  issue, 
but  leaving  a  widow  him  surviving.  On  the  death 
of  his  widow  his  cousins  sued  his  step-brother  for 
possession  of  their  share  of  his  property,  on  the  alle- 
gation that  he  had  been  adopted  by  their  uncle,  and 
consequently  the  relationship  between  him  and  his 
step-brother  had  been  severed,  and  that  they  were 
eqiutlly  entitled  with  the  step-brother  to  succeed. 
The  defendant  denied  the  fact  of  the  adoption.  The 
High  Court  held  that  the  intention  to  adopt  and  the 
fact  of  adoption  were  proved  by  the  terms  of  the 
deed  of  gift.  Held,  by  the  Privy  Council,  reversing 
the  judgment  of  the  High  Court,  that  the  worcU 
of  the  hibbanama  ["but  as  I  had  no  son  or  daughter, 
I  took  you  as  my  pidlok-putra  in  the  month  of  Aghran 
1211  B.S.  (1803),  with  the  anumati  (permission) 
of  your  parents,  for  the  purpose  of  securing  future 
oblations  of  water  and  funeral  cake,  and  having 
brought  you  up  like  a  son,  performed  the  ceremonies 
of  your  sangskar,  &c.,  and  have  constituted  you  my 
representative"],  were  not  those  which  properly  im- 
port the  adoption  of  a  son  by  gift — dattak  putra. 
Jffeld  that  the  presumption  which  arose  from  the 
reli^ous  duty  of  a  childless  Hindu  to  adopt  was,  in 
this  case,  opposed  to  as  strong  a  presumption  that  a 
Hindu  would  not  break  the  law  by  giving  in  adoption 
an  eldest  or  only  son.  Nilkadhub  Das  v,  Bis- 
wambhab Das 

[8  B.  Ii.  B.,  P.  C  25 :  12  W.  B.,  P.  C  28 
18  Moore's  I.  A.,  86 


105. 


Sudrat.^Vali" 


dity  of  adoption, — The  adoption  of  an  only  son  is 
invalid  according  to  the  Bengal  school  of  Hindu  law, 
and  the  prohibition  applies  as  well  to  Sudras  as  to 
the  higher  castes.  Maitick  CHnin>BB  Dutt  o. 
Bhuggobuitt  Dossbb      .  I.  L.  B.,  8  Gale,  448 


108. 


Age  of  adopted 


eon, — Validity  of  adoption.~Seld  that  the  adoption 
by  a  Hindu  widow  of  an  only  son,  if  valid  in  every 
other  respect,  cannot  be  set  aside  by  reason  of  the 
adopted  being  an  only  son  of  an  advanced  age. 
Vtabkatbav  AirAin>BAy  Niicbai<kab  «.  Jatatak- 

TBAT  but  MaLHABBAT  BAKADITB 

[4  Bom.,  A.  C 181 


107. 


Married    eon. 


-^Sudrae. — Validity  of  adoption. — ^An  adoption 
amongst  Sudras  is  not  neceisarily  invalid  because  the 
person  adopted  is  an  only  son  and  is  married,  and  has 
been  given  in  adoption  by  his  mother  after  her  has* 
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Hliron  liAW—ADOVnOTS—eonUnmed, 

3.  WHO  MAY  BE  ADOVTETy-^onHnued. 
Only  Bon:--eont%nued. 
land's  death  and  without  his  authority.    Mhauai- 

BAI  «.  VlTHOBA  EhANDAFPA  OULTH 

[7  Bom.,  Ap.,  26 


loa 


ValidUy    of 


adoption,^ Auihoriiy  of  husband,  Ahsenee  c/.~A 
gift  hy  a  Hindu  widow  of  her  deceased  husband's 
only  son  is  invalid  in  the  absence  of  an  express 
authority  conferred  upon  her  by  him  during  his  life- 
time. Such  an  adoption,  being  nuU  and  void  ab  initio, 
cannot  be  supported  by  the  maxim  quod  fieri  non 
dehuit  faeium  valet, — Quawe, — ^Whether  a  gift  in 
adoption  of  an  only  son  by  his  father  is  void  in  the 
Presidency  of  Bombay. 


109.    — 


— ^     Abtenoe     of 

amthoriiy  of  huaband,^VaUdUff  qf  adopHon.—hi. 
the  Presidency  of  Bombay  a  widow  may  give  in 
adoption  a  younger  son  where  her  husband  has  not, 
by  direct  prohibition  or  otherwise.  Indicated  hii 
unwillingness  that  she  should,  after  his  death,  give 
such  younger  in  adoption,  the  husband's  assent  to 
such  a  gift  being  implied.  But  it  cannot  be  implied 
to  the  ^it,  by  his  widow  after  his  death,  of  an  eldest, 
and  still  less  of  an  only,  son  in  adoption,  where  he  did 
not  expressly  indicate  such  assent  in  his  lifetime. 
Semble, — Where  a  father  gives  his  only  son  in  adop- 
tion as  a  dwyamush  yayana»  he  consents  to  deprive 
himself  of  one-half  d  the  spiritual  benefit  derivable 
from  the  performance  of  religpious  obsequies.  Hence 
his  consent  cannot  be  implied  even  to  such  a  gift 
when  made  by  his  widow  after  his  death.  To  such 
a  case  ibe  factum  valet  principle  is  wholly  inapplic- 
able, because  the  adoption  would  be,  as  regards  her, 
not  quod  fieri  non  debuit,  but  quod  fieri  nonpotuit. 
The  maxim  quod  fieri  non  debuit  factum  valei  consi- 
dered, and  its  application  pointed  out.  There  is  no 
authority  for  drawing  any  distinction  between 
Sudras  and  the  other  dasses  on  the  question  of  the 
legality  of  the  adoption  of  an  eldest  or  an  only  son. 
Mhaltabai  v.  Vithoba,  7  Bom,,  Ap,,  26,  dissented 
from  so  far  as  it  supported  the  ^Utt  in  adoption,  by  a 
widow,  of  an  only  son  without  the  authority  of  her 
husband.    Laxshhappa  v,  Bajcaya 

[12  Bom.,  864 


110. 


Lingay<Ut, — 


Gift  in  adoption  by  widow  without  an  expreee 
authority  from  her  A««&aiui.~The  plaintiff,  a  Sudra 
of  the  Lingayat  caste,  sued  for  possession  of  certain 
property,  alleging  that  he  had  been  adopted  by  the 
defendant,  a  widow  of  the  same  caste.  The  defend- 
ant denied  the  adoption,  and  contended  that  it  was 
invalid,  inasmuch  as  he  was  an  only  son,  and  had 
been  given  in  adoption  by  his  widowed  mother  with- 
out an  express  authority  from  her  husband.  The 
plaintiff,  in  support  of  his  adoption,  produced  two 
4pcuments  executed  by  the  defendant,  viz,,  a  deed  of 
adoption  and  a  compromise,  in  which  the  defendant 
had  ratified  the  pluntifPs  adoption.  It  was  found 
that  the  defendant  was  very  young,  and  did  not  act 
independently  in  the  execution  of  those  documents. 
Held  that  the  adoption  was  invalid  on  two  grounds, 
vif .,  let,  that  the  mother  had  no  authority  to  give 


HINDU  liAW^-ABOPTION— tfoji/tmiecl. 

8.  WHO  MAT  BE  ADOPTED— oon^tiitte^. 

Only  Bon.^-'oontiwued, 

the  plaintiff  in  adoption,  because  he  was  the  only- 
son  of  her  deceased  husband  at  the  time  of  the  adop- 
tion; and  2ndly,  that  the  defendant  (whether  an 
infant  or  not)  was  not,  either  at  the  time  of  the 
alleged  adoption  or  at  that  of  the  alleged  ratification 
of  i^  a  free  agent,  but  was  subject  to  undue  influence. 
In  the  case  of  an  only  son  the  High  Court  refuses  to 
imply  authority  in  the  mother  to  give  such  a  son 
in  aaoption.  Qtfcsrtf,— Whether  the  plaintiff  was  in- 
capable of  being  adopted  by  the  defendant,  because 
his  mother  was  a  second  cousin  of  the  defendant's 
husband.  Bayabai  v.  Bala  Venhateeh,  7  Bom., 
Ap.,  1 ;  Qopcd  Narhar  v.  Samant  Oaneeh,  I.  L.  E,, 
8  Bom,,  27i,*referred  to.  Lakehmappa  v.  Bamava, 
12  Bom,,  364,  approved.  Somabhbkhasa  v.  Sub- 
HADSAXAJi        •        •     I.  Ii.  B.,  6  Bom.,  524 

111. 


..».  -  Orphan. — Invalid    adoption, 

— Accor^ng  to  Hindu  law  an  orphan  cannot  be 
adopted.    Svbbalutakkai.  v,  Axmakutti  Akmal 

[2MacU129 

'  Lawof  Weetem 


112. 


India, — Invalid  oi^op^ion.— According  to  the  Hindu 
law  prevailing  in  Western  India,  an  orphan  cannot  be 
adopted.    BALTAHTBAy  Bkakbab  V,  Bayabai 

[6  Bom.,  O.  C,  88 


iia 


Palok-patro.— 7«oa2t<2  adop- 


^•.^The  Hindu  law  does  not  allow  of  the  adoption 
of  a  paluk-putro.  Ealbb  Chukdbb  Chowdhby  v,* 
Shib  Chukdbb  2  W.  B.,  281 

This  decision  was  not  disputed  in  the  Privy  Coun- 
cil on  this  point. 
Bee    Kali    Chaitdba     Chowdhubt    v,     Shib 
Chuudbb  Bhadubi 

[6  B.  UB.,  601: 16  W.  B.»  F.  C,  12 

114.  Fatrikappatra.— 7fi«a2t<l 

adoption, — ^The  adoption  of  a  **  putrika-putra "  is 
invalid.    NuBsnra  Nabain  v,  Bhuttoh  Laui 

[W.  B.,  1864,  104 

-  8i8teT*0  BOll,^Andhra  country. 


116. 

— Invalid  adoption,— In  the  Andhra  country,  as  in 
Bengal^  a  Brahman  cannot  adopt  his  sister's  son. 
Nabasakal  V,  Balabahaohablv    .  1  MacU  420 


116. 


Validity  of  ad' 


option, — It  is  now  well  settled  law  that  the  adoption 
of  a  sister's  son  by  a  Hindu  of  the  Vaishya  caste  is 
vaUd.  Ganpaibat  Vibishyab  v.  Vithoba  Ehan- 
DAPPA        ....    4  Bom.»  A.  C.»  180 

117. Validity     of 


adopttOfH, — Cuttom.— Acquiescence  in  fact  of  adop- 
tion,— Suit  to  set  aside  the  adoption  of  the  first  de- 
fendant, the  alleged  adopted  son  of  plaintiff's  undivid- 
ed brother,  to  declare  plaintiff's  tilie  to  certain  lands, 
and  for  possession.  Furst  defendant  pleaded  that  the 
question  of  his  adoption  was  res  judicata,  and  the 
(^vil  Judge  so  decided.  Upon  appeal,  the  High 
Court  reversed  the  decision  and  remanded  the  case 
for  decision  on  the  merits.    After  trial  the  Civil 
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Judge  found  that  the  fact  of  the  adoption  was  aalis- 
factorily  proved,  and  that  first  defendant  had  done 
acts  as  adopted  son  since  1833  at  least.  It  was  also 
argued,  on  plaintiff's  part,  that  the  adoption  was 
illegal,  being  that  of  a  sister's  son,  and  the  judgment 
of  HoLLOWAY,  J,,  in  Naraaama  «.  Balaramacharlu, 
J  Mad,,  420,  was  cited.  The  Civil  Judge  decided  that 
this  applied  only  to  the  Andhra  oount^,  and  that  as 
the  custom  was  common  in  the  Dravida  country  the 
adoption  was  legal,  or  if  not  legal  that  it  was  too  late 
to  dispute  it.  The  plaintiff  appealed  and  the  case 
was  referred  to  a  full  Court  The  Court  decided 
that  on  the  general  principles  of  Hindu  law,  as 
expounded  by  the  writers  of  all  schools,  a  Brahman 
could  not  legally  adopt  his  sister's  son,  but  as  the 
existence  of  a  custom,  derogating  from  the  general 
law,  was  asserted,  they  directed  an  enquiiy  into  the 
existence  of  the  supposed  custom.  The  Civil  Judge 
found  that  a  rule  of  customary  law  did  exist  affirm- 
ing the  legality  of  the  adoption  of  a  sister's  son  by  a 
Brahman.  Upon  the  question  coming  before  the 
High  Court  the  finding  of  the  Civil  Judge  as  to  the 
existence  of  the  custom  was  reversed  and  the  following 
hsue  sent  for  determination : — **  Has  the  conduct  of 
the  plaintiff  and  that  of  the  members  of  his  family  been 
such  as  to  render  it  inequitable  for  him  to  set  up  as 
against  the  present  defendant  the  rule  of  law  upon 
which  he  now  insists?"  The  Judge  found  to  the 
effect  that  there  had  been  a  long  course  of  acquies- 
cence bv  all  the  members  of  the  family,  the  plaintiff 
includea,  in  the  validity  of  sonship  asserted.  Seld 
that  this  would  be  hardly  enough  if,  through  the  in- 
fluence of  that  course  of  representation  by  conduct 
the  defendant  had  not  altered  his  situation  so  that  it 
would  be  impossible  to  restore  him  to  that  original 
situation;  that  he  had  done  so;  and  that,  although 
the  adoption  was  invalid  and  inadequate  of  itself  to 
create  communion,  that  communion  had  been  created 
by  the  course  of  conduct  of  the  pluntiff  and  his 
family,  coupled  with  the  defendant's  changed  situ- 
ation which  had  resulted.  Qopalattan  v,  Raghtt- 
PATiAYYAir  alias  Aytayatyak         .  7  MacU  260 


iia 


■  S«it  for  parti' 
Htm  qf  property  hy  person  in  possession  making  a 
false  eUnm  thereto. — ^According  to  the  Hindu  law, 
a  Brahman  cannot  validly  adopt  his  sister's  son.  B., 
a  childless  Hindu  and  a  Brahman,  adopted  X,  his 
sister's  son,  and  subsequently  apprehending  that  the 
adoption  was  invalid,  executed  a  will  by  which  he 
left  his  estate  to  X  After  S,*s  death,  X  obtained 
possession,  and  remained  in  possession  of  the  estate 
till  his  death,  which  occurred  before  he  had  attained 
majority.  After  this,  joint  possession  of  the  estate 
was  obtained  by  P.  and  8.,  two  widows  of  B,,  who  set 
up  a  right  of  inheritance  from  X,  as  being  in  the 
position  of  mothers  to  him,  in  consequence  of  his 
adoption  by  their  deceased  husband.  A  suit  was 
brought  by  8,  against  P.  for  partition  of  the  estate. 
Held  that  the  adoption  of  X  by  B„  a  Brahman, 
was  invalid,  and  that  P.  and  S,  were  not  entitled  to 
succeed  him  as  his  heirs.    Pasbati  o.  Suhdab 

[LL.B.,8AU^1 


HINDU  liAW-^ADOTTlOTS-^ontinued. 
8.  WHO  MAY  BE  ADOPTED- eo«<imM(2. 
Only  son — continued, 
U9. 


—  Custom, — Brah* 

mans.—Dauyhter^s  son, — In  Southern  India  the-  cus- 
tom which  exists  among  Brahmans  of  adopting  a  sis- 
ter's or  daughter's  son  is  valid.  VAYiirDiirADA  v. 
Afpv  .  I.  L.  B.,  9  Mad.,  44 


120. 


Jain    lata, — 


Validity  of  adoption, — ^The  question  of  the  validity 
of  an  adoption,  the  parties  between  whom  the  question 
arose  being  Jains,  was  decided  in  accordance  with 
the  law  of  that  sect»  and  not  in  accordance  with 
Hindu  law.  Under  Jain  law  the  adoption  of  a 
sister's  son  is  valid.    Habsait  Ali  v.  Naga  Mal 

tLIi.B.,lAIl.,288 


ISL 


— ■  Mitakshara  law. 

-^Kayasihas.^Sudras, — As  a  general  principle 
Eayasthas  are  Hindus  of  the  Sudm  class,  and  may, 
as  such,  adopt  their  sister's  son.  Raj  Cooicab  Lall 
V,  BissssBUB  Dtal  .        .  I.  la.  B.9 10  Calo.9  688 

122.  — —  Stranger.— ^<2op/toii  of 
stranger  iohere  there  is  a  brother^ s  son, —  Validity  of 
adoption. — By  the  Hindu  law,  the  adoption  of  a 
stranger  is  va&d,  notwithstanding  the  existence  of  a 
brother's  son  at  the  time  of  the  adoption.  GocooL- 
AirT7irD  Doss  v,  Wooica  Dabb 

[16  K  L.  B.,  406:  28  W.  B.,  840 

In  the  same  case  on  appeal  before  the  Privy  Coun- 
cil, it  was  laid  down  that  passages  in  the  battaka 
Mimansa  and  the  Dattaka  Chandrika,  which  prescribe 
that  a  Hindu  wishing  to  adopt  a  son  shall  adopt  the 
son  of  his  brother,  if  such  a  person  be  in  existence 
and  capable  of  adoption,  in  preference  to  any  other 
person,  although  binding  upon  the  consdence  of  pious 
Hindus  as  defining  their  duty,  are  not  so  imperative 
as  to  have  the  force  of  laws,  the  violation  of  which 
should  be  held  in  a  Court  of  Justice  to  invalidate  an 
adoption  which  has  otherwise  been  regularly  made. 
WooxA  Dabb  «.  Oocoolanund  Dabs 

[I.  L.  B^  8  Calo.,  687:  2  C.  Ii.  B.,  61 
Ii.B.,6I.A.,40 


12a- 


-  Wife's  brother's  son.— Fa/t. 


dity  of  adoption, — The  son  of  a  wife's  brother  may 
be  adopted.    Sbibakulv  «.  Baicatta 

[I.Ii.B.,8MacU16 


4  SECOND,    SIMULTANEOUS,   AND    CONDI- 
TIONAL ADOPTIONS. 


124.  — — —  Seoond  adoption.— ^(2op- 
tion  iohile  first  adopted  son  is  Uving. — A  second 
adoption  cannot  take  place  in  the  lifetime  of  the 
first  adopted  son.  Qofbb  Lall  v.  Chandbaolbb 
BuHOOJBB  .  11  B.  If.  B.,  881 :  18  W.  B.»  12 
[If.  B.,  I.  A.,  Sup.  VoU  181 

Affirming  the  decision   of   the  High    Court    in 

ChOUITSAWALBB  BAHOOJBE   V,  QlBPHABBBJBB 

[8  Asra,  228 
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HOTDU  JjAW—ADOPTlOJSl'-eoniimted. 

4  SECOND,  SIMULTANEOUS,  AND  CONDI- 
TIONAL ADOPTIONS-coji««i««<i. 

Second  adopUon^continued, 

125. ■  Such  an  adop* 

tion  U  inoperative  if  made.    Sudavand  Mohapat- 
Tus  V.  BoHOMALLBB  .  Marsh.,  817 : 2  Hay^  206 


126. 


Adoption  iohile 


first  adopted  ton  it  living. — According  to  Hindu  law 
the  adoption  of  a  second  son  is  invalid  while  the 
first  adopted  son  exists  and  retains  his  character  of  a 
son.    Lakshmappa  o.  Bamaya     .    12  Bom.^  864 


127. 


•  Aequietcenee  of 


first  adopted  son  in  division  of  property. — ^Accord- 
ing to  Hindu  law,  a  second  adoption  (the  nrst  adopted 
son  still  existing  and  remaining  in  possession  of  his 
character  of  a  son)  is  invalid.  The  acquiescence  of 
the  first  adopted  son,  after  he  came  of  age,  in  the 
division  of  property  made  by  the  adopting  father 
between  his  two  adopted  sons,  was  not  equivalent  to 
a  previous  consent  (binding  on  the  first  adopted  son) 
to  the  disposition  of  the  ancestral  property  by  the 
father,  but  was  binding  on  the  first  adopted  son  with 
regard  to  other  property  of  which  the  father  had  the 
power  of  disposing  by  an  act  inter  vivos  without  the 
consent  of  the  first  adopted  son.  Rungama  v. 
Atohama.    Atchama  v.  Bamanadha  Baboo 

[7  W.  B..  P.  C  67 : 4  Moore's  I.  A.,  1 


128. 


J(Un       law, — 


Validitff  of  adoption,— In  a  suit  to  which  the  parties 
were  Jains,  and  in  which  the  plaintiff  claimed  a 
declaration  that  he  was  adopted  by  the  defendant  to 
her  deceased  husband,  and  that  as  such  adopted  son 
he  was  entitled  to  all  the  property  left  by  her  deceased 
husband,  it  was  found  that  subsequent  to  the  hus- 
band's death,  the  defendant  had  adopted  another 
person,  who  had  died  prior  to  the  adoption  of  the 
plaintiff,  and  without  leaving  widow  or  child.  Seld 
that  the  powers  of  a  Jain  widow,  except  that  she  can 
make  an  adoption  without  the  permission  of  her 
husband  or  the  consent  of  his  heirs,  and  may  adopt 
a  daughter's  son,  and  that  no  ceremonies  are  neces- 
sary, are  controlled  by  the  Hindu  law  of  adoption, 
and  the  Krilima  form  of  adoption  not  being  recog- 
nised by  the  Jain  community,  or  among  the  Hindus 
of  the  North- Western  Provinces,  it  must  be  assumed 
that  the  widow  had  power  to  make  a  second  adoption 
and  that  such  adoption  was  to  her  husband.  Meld 
therefore  that  the  adoption  of  the  plaintiff  was  valid 
and  effective.  Seld  also,  that  the  effect  of  the  second 
adoption  being  to  make  the  second  adopted  son  the 
son  of  the  deceased  husband,  he  must  be  treated  as 
if  he  had  been  born,  or  at  all  events  conceived,  in  the 
husband's  lifetime,  and  his  title  related  back  to  the 
death  of  the  elder  brother,  the  first  adopted  son,  so  that 
if  the  elder  brother  left  no  widow  or  child  who  would 
succeed  him  to  the  exclusion  of  his  younger  brother, 
the  second  adopted  son  would  succeed  as  heir  to  the 
father.  Sheo  Sin^h  Sai  v.  DaJcho,  J.  L,  M.,  J.  AlU 
688,  referred  to.    Lakhki  Chand  v,  Gatto  Bai 

[L  Ii.  B.,  8  AU.,  819 


120. 


Simnltaneona  adoption.— 


Invalid  adoption, — ^A  simultaneous  adoption  is  not 


HUroU  LAW— ADOPTION— 60»<tM(«cf. 

4.  SECOND,  SIMULTANEOUS,  AND  CONDI- 

TIONAL  ADOPTIONS— coa«im«rf. 

SimultaneouB  adoTpUon— continued, 
valid  according  to  Hindu  hiw.  The  adoption  of  one 
son  alone  is  actually  and  in  itself  wholly  sufficient  to 
satisfy  the  purpose  of  the  law;  the  adoption  of  two  ia 
not  within  the  scope  of  the  power  of  adoption,  and 
where  such  a  thing  is  attempted,  neither  of  the  child- 
ren is  the  legally  adopted  son  of  the  deceased,  al- 
though the  ceremonies  of  adoption  may  have  been 
performed  as  regards  each,  and  also  at  the  same  time. 
Gtajtbitpbo  Chukbbb  Lahibi  0.  Kalapahab  Haji 
[L  I..  B.,  9  Ciilo.»  60 :  U  O.  L.  B^  287 

In  the  same  case  in  the  Privy  Council  the  case  was 
,thus  stated  and  decided.  Two  widows  of  a  Hindu 
each  adopted  a  son  to  their  deceased  husband,  under  an 

authority  from  him,  thus  expressed :  "  You 

the  elder  widow,  may  adopt  three  sons  succes- 
sively, and  you the  younger  widow  may 

adopt  three  sons  successively."  Seld  that  this  might 
more  reasonably  be  construed  aa  giving  the  elder 
widow  authority  to  adopt  three  sons  successively,  and 
then  a  similar  power  to  the  younger,  than  as  autho- 
rising simultaneous  adoptions.  Held  also  that^ 
supposing  that  the  husband  had  intended  to  give 
such  an  authority,  the  law  did  not  allow  two  simul- 
taneous adoptions.  The  opinion  of  W.  K,  MckcnagK- 
ten  on  the  subject  referred  to  and  approved.  Akhot 
Chundib  Bagchi  V,  Kalapahab  Haji 

[L  Ii.  B.,  12  CalG.»  406: 1..  B.,  12  L  A.,  198 

MONBMOIHBFATH  DBY  9,  OnAUTH  NaUTH  DbT 

[2  Ind.  Jur.,  N.  8.*  24 

5.  C.  in  Court  below       .    Bourke,  O.  C.^  189 

SiDDBSSOBY  DASSIB  «.  DOOBaAOHXTBN  SbTT 

[2  Ind.  Jur.,  IS.  &^  22 :  Bourke,  O.  O.,  860 
DoBSMomT  DossBB  V.  Pbosokoicoybb  Doss  IB 
[2  Ind.  Jur.,  N.  8.,  18 

where  the  question  was  only  raised  however,  and 

it  was  assumed  such  an  adoption  would  be  invalid 

without  deciding  it. 

8ee  also  Choundawaleb  Bahoojeb  «.  Gibpha- 

BBEJBB      ....       8  Agra,  226 

Affirmed  by  the  Privy  Council  in  Gk)OFBi  Lall  v. 
Chandbaoolbb  Bahoojbb  •  11  B.  Ij.  B.»  891 
[19W.B.,12:  L.  B.,  I.  A.,  Sup.  Vol,  181 


180. 


Invalidity     of 


gift  made  to  a  person  cu  being  the  adopted  son  of 
donor,  where  the  adoption  fails. — Persona  designata. 
— A  testator  gave  by  will  to  each  of  his  two  wives  a 
power  to  adopt,  and  gave  his  property  to  his  sons  to 
to  be  adopted,  but  did  not  provide,  nor  did  he  know 
who  the  adopted  sons  were  to  be.  The  adoption 
which  subsequently  took  place  was  found  to  have 
been  a  simultaneous  adoption  by  the  two  widows : 
Meld,  that  such  an  adoption  was  invalid,  and  that 
the  persons  purporting  to  be  the  adopted  sons  did 
not  answer  the  description  in  the  will  of  adopted 
sons,  and  that  therefore  there  was  not  such  a  sufficient 
desig^tion  of  their  persons  as  to  enable  them  to  take 
under  the  will.  Monemothonath  Deg  v.  Onathnath 
Deg,  2  Ind.  Jur,,  N,  8.,  24,  distinguished,  and  Fa- 
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HINDU  ULVr—ADOPnOTSf-^wiUimted. 

4.  SECOND,  SIMULTANEOUS,  AND  CONDI- 
TIONAL ADOPTIONS— coi»^imf«<i. 

Simultaneous  adopUon—eoniinusd, 

nindra  Deb  MaiJeai  v.  Majetwar  Das,  I.  X.  JR.,  11 
Calc,  468 :  L.  B.,  12  L  A,,  72,  followed  on  the  ques- 
tion of  persona  designata,  DOOBOA  SuimASI 
DOBSBB  V,  SUBBKDBA  KbBHAY  BaI 

[I.  Ii.  B^  12  Calo.»  686 


181. 


Conditioxial      adoptiozL— 

IWt^ji  of  father  gining  son  in  adoption, — Where 
a  Hindn  widow,  in  whom  had  vested  hy  inheritance 
the  whole  of  her  husband's  property,  moveable  and 
immoveable,  agreed  to  accept  a  1x)y  in  adoption  on  an 
express  agreement  by  lus  father  that  during  her 
lifetime  she  should  be  entitled  to  such  property, 
subject,  however,  to  the  boy's  maintenance  and  educa- 
tion, and  upon  the  faith  of  such  agreement  adopted 
the  boy,  it  appearing  that  she  would  not  have  done  so 
at  all  if  it  had  not  been  for  such  agreement, — Held 
that  the  agreement  was  binding  upon  the  adopted 
son,  and  that  the  son's  proprietary  right  was  subject 
to  the  interest  thereby  created  in  favour  of  his 
adoptive  mother.  Seld  also  that,  under  the  Hindu 
law,  the  power  exercised  by  a  father  in*  giving  his  son 
in  adoption  is  not  only  co-extensive  with  the  power 
of  a  guardian,  but  is  more  like  the  power  of  an 
absolute  proprietor.  Chitko  Baghukath  Raja- 
BiKBH  V.  Jakau         .        •        .    U  Bom.,  199 


188. 


Consent  given  to 


adoption  on  conditions,— Effect  qf  non-fulJUment  of 
conditions.-^Where  the  natural  father  of  the  son 
given  in  adoption  wrote  to  the  adoptive  mother,  a 
vddow,  giving  his  consent  to  the  adoption  on  certain 
conditions, — Seld  that  a  non-fulfllm|nt  of  one  of  the 
conditions  rendered  the  adoption  invalid,  notwith- 
standing that  the  condition  was  unnecessary,  and 
imposed  in  consequence  of  a  mistake  as  to  the  neces- 
sity for  the  assent  of  Government  to  the  adoption. 
Banoubai  o.  Bhaqibthibai 

[I.  If.  B.,  a  Bom.,  877 

188. Agreement  hg 

natural  father  restricting  son's  interest  in  the  inherit- 
ance  of  his  adoptive  father, — ^The  natural  father  of 
a  boy  whom  the  widow  of  a  deceased  Hindu  proposed 
to  adopt  as  a  son  to  her  husband  entered  into  a 
written  agreement  with  her  to  the  effect  that  the 
boy  should  inherit  only  a  third  of  the  property  of  his 
adoptive  father :  Meld  that  the  agreement  was  not 
void,  but  was  at  least  capable  of  ratification  when  the 
adopted  son  became  of  age.  BAiCAsliii  Aiyak  o. 
VsifKATABlKAirAir  L  Ii.  B.,  2  Mad.,  91 

[L.  B.,  6  I.  A.,  196 

184. ■        Minor  adopted 

on  conditions, — Semhle, — A  minor  taken  in  adoption 
is  not  bound  by  the  assent  of  his  natural  father  to 
terms   imposed  as   a  condition  for  the  adoption. 

LAKfiHMAlTNA  BAU  V,  LAKSHMI  AhMAL 

[I.Ii.B.,4MacL,160 


6.  EFFECT  OP  ADOPTION. 


185. 


- —         — — .  BetroeiMCtive   effect.— An 
adoption  by  a  widow   has  a  retrospective  effect 


SUSnyU  IxAW^ADOVTIOTS -eonHnved, 

6.  EFFECT  OP  ADOPTION— coj»««ikfd. 

BetroBpeotive  etteet^eontiwned. 

and,  relating  back  to  the  death  of  the  deceased  hus- 
band, entitles  the  adopted  son  to  succeed  to  his 
estate.  Vtankatbav  Anakdbay  v.  Jayataktbay 
BDT  Malhabbay  Bavadiyb  .  4  Bom.,  A«  C,  191 


isa- 


•  Power  of  adopted 


son  to  set  aside  g\fl  made  before  his  adoption, — The 
adoption  of  a  son  by  a  Hindu  widow  has  a  retrospec- 
tive effect ;  a  son  therefore  adopted  to  her  husband 
by  a  widow  is  entitled  to  set  aside  a  gift  of  ancestral 
immoveable  property  made  by  his  adoptive  father's 
widow  previous  to  his  adoption.  Nathaji  EBisb- 
VAJi  V,  Habi  Jaooji     .        .  8  Bom.,  A.  C,  67 


187.- 


>  Daiefrom  which 


title  of  son  takes  effect, — The  title  of  a  son  adopted 
by  a  widow  under  authority  from  her  husband  does 
not  relate  back  to  the  death  of  the  husband.  Lax- 
amcAKNA  Bav  V,  Lakbhmi  Ajcmal 

[I.  L.  B.,  4  ICad.,  160 


188. 


lUatam  (mBtorxL— Status  of 


eon-in-law — Coparcenary. — Survivorship, — Proqfof 
special  custom, — Although  an  illatam  son-in-law  and 
a  son  adopted  into  the  same  family  may  live  in  com- 
mensality,  ndther  they  nor  their  descendants  can,  in 
the  absence  of  proof  of  custom,  be  treated  as  Hindu 
coparceners  having  the  right  of  survivorship.  Chbn- 
OHAM XA  o.  SuBBAXA        .    I.  la.  B.,  9  HacL,  114 


189. status  of  adopted  son.— 

Theory  of  adoption, — ^The  theory  of  an  adoption  is  a 
complete  change  of  paternity ;  the  son  is  to  be  consi- 
dered as  one  actually  begotten  by  the  adoptive  father, 
and  he  is  so  in  all  respects  save  an  incapacity  to  con- 
tract marriages  in  the  family  from  which  he  was 
taken.    Nababaxal  o.  Balabamachablu 

[1  Mad.,  420 


140. 


Mights  in  his 


natural  family, — Inheritance, — The  severance  be- 
tween an  adopted  son  and  his  natural  family  is  so 
complete  that  no  mutual  rights  as  to  succession  to 
property  can  arise  between  them.     Sbinivaba  At- 

YANOAB  V.  KUPPAN  AYYANOAB.    BOYAK  KbISHKA- 

xAOHABiYAB  V.  EuFPAiT  Ayyanqab  .  1  Mad.,  180 


14L 


Inheritance  in 


adopted  family, — Adoption  is  tantamount  to  the 
birtn  of  a  son  to  the  adopter,  and  the  property  in- 
herited from  the  adopter  must  be  regarded  as  ances- 
tral ',  during  the  lifetime  of  his  father  a  son  cannot 
daim  to  have  a  specific  share  declared  and  defined, 
but  is  only  entitled  to  a  decree  declaring  the  proper- 
ty to  be  ancestral    Hbeba  SnroH  v,  Btjbzab  Singh 

[1  Agra,  256 

142.  — — ^— ^^-^— — ^^  Consent  to  suhse- 


guent  adoption,-^ Liability  to  deprivation  of  inherit- 
ance by  «ct7^— Where  a  Hindu  has  adopted  a  son, 
he  acquires  the  right  of  a  son  in  the  hereditary  im- 
moveable property  of  the  adoptive  father ;  and  he 
cannot  be  deprived  of  these  rights  by  the  adoptive 
father  lifterwards  assuming  to  adopt  a  second  son, 
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finn>n  law— adoftiois'— co«ftflHM(2. 

6.  EFFECT  OF  ADOPTION— coirftJMjerf. 

Status  of  adopted  Bon-^oniinued, 

and  settling  the  hereditary  property  upon  such  second 
adopted  son,  coupled  with  decbirationB  that  the  first 
son  was  disinherited.  According  to  Hindu  law,  an 
adoption  of  a  second  son  during  the  lifetime  of  a 
previously  adopted  son  is  inoperative.  A  childless 
Hindu  adopted  A,  as  his  son;  afterwards  he  adopted 
^.  as  his  son  and  made  a  will,  dividing  his  property, 
ancestral  as  well  as  acquired,  hetween  A.  and  B,  A, 
filed  a  petition  denying  the  right  of  his  adoptive 
father  to  adopt.  J.,  and  protesting  against  the  will; 
but  afterwards  he  signed  a  consent  to  the  wilL  Held 
that  as  the  father  afterwards  endeavoured  to  deprive 
jdt.  of  all  his  rights,  as  well  those  under  the  will  as 
by  the  adoption,  the  consent  did  not  bind  A,,  since  it 
was  given  on  the  basis  of  a  family  arrangement,  from 
which  the  adoptive  father  afterwards  departed. 
SembUf—Th&t  if  the  consent  were  given  by  A.  in 
ignorance  of  his  right  it  would  not  be  binding  upon 
him.  STTDAinriTD  Mohaputtxtb  «.  Bokoicalbb 
Dobs  )iCar8h^dl7:aHa7, 206 


14a 


Sufht  of  adopt- 


ed ton  to  telf-aequired  immoveable  property  of  hie 
adopUfie  father. -—kia.  adopted  son  does  not  stand  in 
a  better  position  with  regard  to  the  self -acquired  im- 
moveable property  of  his  adoptive  father  than  a 
natural-bom  son  would  occupy.  Pueshotam  Sha- 
ILA  Shekvi  «.  Vasudby  Kbishva  SHBirvi 

[8  Bozn^  O.  C.»  198 

Taba  Mohuv  Bhvttaohabjbb  0.  Ebipakotbb 
Dbbia  •        .        •       9W.B.,42d 


144. 


Sneeeaeion    of 


adopted  9on,—Righte  among  other  A«r«.— When  an 
adopted  son  is  entitied  to  share  with  heirs  other  than 
the  legitimately  batten  sons  of  his  adopted  father, 
in  the  property  of  kinsmen,  he  takes  the  same  share 
as  the  other  heirs.  The  true  meaning  of  paragraphs 
24  and  25  of  section  V  of  the  Dattaka  Chandrika  is 
that  an  adopted  son  and  the  adopted  son  of  a  natural 
son  stand  in  the  same  position,  and  this  rule  does  not 
extend  to  distinct  collateral  heirs.  Dnffo  Nath  Moo- 

KBBJBB  V,  GOPAL  ChUHDBB  MOOKBBJBB 

[9  C.I*.  B.,  879: 8  C. I*.  R,  57 


146. 


-  Sueeeeeion, — 5a- 


pinda  relationehif.—ThR  rights  of  an  adopted  son, 
unless  contracted  by  express  texts,  are  in  every  respect 
similar  to  those  of  a  natural-bom  son.  An  adopted 
son  takes  by  inheritance  from  the  relatives,  on  the 
Maternal  side,  of  his  adoptive  father  in  the  same 
manner  as  a  son  begotten  would  take.  There  is  no 
difference  as  regards  sapinda  relationship  between 
the  adopted  and  natural-bom  son.  Joy  Kishobb 
Cho  WDHBT  o.  Pajtchoo  Baboo      4  C.  I*  B.,  688 


148. 


-  Sueees»um,Une' 


al  and  collateral.  —  Accordii^f  to  Hindu  law,  an 
adopted  son  succeeds  not  only  lineally,  but  also  col- 
laterally, to  the  inheritance  of  his  adoptive  father's 
relations.  StncBHOOOHUirDBB  Chowdhby  «. 
NabajitiDbbu  .    6  W.  B.,  p.  0, 100 
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147. 


Termination  of 


authority  to  adopt — Snoceetion  of  adopted' eon  to 
eollcUerale  in  gotra  not  that  of  father  by  adop- 
tion,— Aninstrument  of  permission  (anumati  patra)  to 
a  Hindu  wife  to  adopt  should  she  be  left  a  widow, 
provided  that "  dattaka  (adopted)  son  shall  be  entitled 
to  perform  your  and  my  shiadh  and  that  of  our  ances- 
tors, and  to  succeed  to  the  property."  The  husband 
and  wife  had  a  son  bom,  who  survived  his  father, 
succeeded  to  the  property,  and  died  before  his  mother, 
leaving  a  widow,  who,  as  heir,  took  possession  of  it 
for  her  widow's  estate.  The  mother  then  professed 
to  exercise  the  above  power,  and  in  the  suit  arising 
thereupon — Bhoobnnmoyee  Debia  y.  Samkiehore 
Acharj  Chowdhry,  10  Moort^e  L  A.,  379 — ^it  was  de- 
cided that  the  son's  widow,  having  acquired  a  vested 
interest,  a  new  heir  could  not  be  so  substituted  for 
her.  Held  that,  although  such  a  substitution  might 
have  been  disallowed  without  the  adoption  being  held 
invalid  for  all  other  purposes,  the  above  decision  had 
determined  that,  upon  the  vesting  of  the  estate  in  the 
widow,  the  power  of  adoption  was  incapable  of  execu- 
tion, and  was  at  an  end :  and  that  this  would  have  been 
the  conclusion  if  the  question  of  the  validity  of  the 
power  had  been  raised  without  any  previous  decision 
upon  it.  An  adopted  son  occupies  the  same  position  in 
the  family  of  the  adopter  as  a  natural-bom  son,  except 
in  a  few  instances,  which  are  accurately  defined  both 
in  the  Dattaka  Chandrika  and  Dattaka  Mimansa, 
governing  authorities  in  the  Bengal  schooL  An 
adopted  son  succeeds  not  only  lineally  but  collaterally 
to  the  inheritance  of  his  relations  by  adoption. 
Sumbhooohnnder^Choiodhry  v.  Naraini  JHbeh,  6  V, 
£.,  P.  C,  100,  referred  to  and  followed.  Held  in  this 
case,  that  the  adopted  son  of  the  maternal  grand- 
father of  the  deceased,  though  the  gotra  into  which 
he  was  adopted  was  not  the  same  as  the  latter's,  was 
an  heir  nearer  to  him  than  such  maternal  grand- 
father's grandnephew.    Padxakitmabi  Dbbi  Chow- 

DHBAZn  V,  Ck)UBT  OF  WABDS 

[L  L.  B.,  8  Gala,  802 
Ii.B.,8I.A.,229 

Affirming  decision  of    High    Court   in    Puddo 

EOOMABBB  DbBBB  V,  JUGhOVT  KiSHOBB  ACHAB- 

JBB  .  •        .    I.  Lu  B.,  6  Calc,  816 

JUOOEBNATH  SAHAIB  «•  MUKKUM  EOOVWAB 

[8W.B.»a4 

Tbbnoowbib  Ceattbbjbao.  DnrovATH  Banbbjba 

[8W.B.,49 
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Sneeeteion     of 


adopted  eon*on  the  mother^t  nde.— An  adopted  son 
under  the  law  prevailing  in  Bengal  occupies,  as  re- 
gards inheritance,  the  same  position  in  the  family  of 
the  adopter  as  a  natural-bom  son  (except  in  a  few 
instances  defined  in  the  Dattaka  Chandrika  and 
Dattaka  Mimansa),  succeeding  collaterally,  as  well 
as  lineally,  his  relations  by  adoption.  Fadma  Kum- 
aH  Debt  Chowdhrani  v.  Court  of  Warde,  I.  L,  U., 
8  Calc,y  302,  referred  to  and  followed.  Where  a 
natural-born  son,  faod  there  been  one,  would  havo 
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6.  EFFECT  OF  ADOmOlS—eoniinued. 
Statoa  of  adopted  Bon—caniimied» 

been  entitled  t6  saoceed  a  maternal  nnde,  as  being 
brotber's  daogfater's  eon  to  thelatter,— f  efd  that  an 
adopted  son,  who  had  been  adopted  l^  a  widow  under 
her  deeeaaed  hnsband's  authority,  was  entitled,  in 
like  manner,  to  inherit^  at  the  death  of  the  widow, 
from  her  facer's  brother.  Kau  Kukul  Mozuk- 
DAB  V,  Uma  Sonkub  Moitba 

[I.Ia.R»10  0alo^882:  ]3C.L.B^879 

L.B^10I.A^188 

AfBrming  the  decieion  of  the  High  Court  in  UiCA 

SuvKUB  HoiTBO  V.  Kalx  Eomcl  Mozuxdab 

[L  L.  B^  6  Galo,  266 : 7  C.  L.  B^  146 


140. 


Cottaieral  m^ 


eegfiou, — Sam  adapUd  in  kriHma  form. — A  son 
adopted  in  the  kritima  form  in  the  Mithila  provinces 
does  not  become  a  member  of  the  adopting  family  so 
far  as  collateral  heirship  is  concerned,  the  relation 
of  kritima  for  the  purpose  of  inheritance  extending 
to  the  contracting  parties  only.  He  can  only  succeed 
to  his  adoptive  mother's  property.  Shibo  Kooibbb 
ff.  JooauH  Singh.  Boolbb  Singh  v.  Busunt 
KooBKiN  ....    8W.  B^166 


OOSiEaCTOB     07 
MOHT7NT 

lea 


TiBHOOT 


HUBROPEBBHAB 

7  W.  B.,  600 


>  ■  Bights  of  adopted  son.— 
Adoptum  bg  widow  afttr  death  of  natural-bom  son, — 
DiveHing  ^property. — ^A  Hindu  widow,  who  adopts 
a  son  after  the  death  of  her  natural-bom  son,  divests 
herself  of  her  estate.  Jamnabai  o.  Raychanb  Na- 
HAicHAN3>  .    L  L.  B.9  7  Bom^  826 

Btkant  Honxb  Boy  v,  Kbisto  Soondbbbb  Bot 

[7W.B.,882 


161. 


Divesting       of 


property. — An  adoption  by  the  widow  divests  bar 
of  the  nght  of  inheritance  to  her  husband's  property 

Colcbotob  of 
8  Agra,  849 


and  vests  it  in  the  adopted  son. 
Babblllt  v.  Nababn  Dat 


16a. 


Foeition  of  wi- 


dow, — DiveeUnff  qfproperty.^Althongh  the  exercise 
of  an  act  of  adoption  l^  the  widow  of  a  Hindu  who 
died  without  m^  issue,  and  made  in  accordance  with 
his  request,  divested  the  property  from  the  widow  and 
vested  it  in  the  adopted  son,  the  widow  sued  for  an 
undivided  share  in  the  joint  property,  and  a  decree 
was  made  directing  her  to  be  put  in  possession.  Meld 
that  the  widow  must  be  assumed  to  have  prosecuted 
the  suit  only  as  guardian  for  her  adopted  son;  that 
the  decree  must  be  considered  to  be  for  his  benefit^ 
and  that  she  was  put  in  possession  as  trustee  for  him 
and  aoeonntable  to  him  as  guardian  and  trustee  for 
the  profits  of  the  prof)erty,  being  entitled  herself  to  a 
maintenance  out  of  it.  Dhubico  Does  Pandby  v, 
Shaxa  Soobsbby  Hbbia  .  6  W.  B.»  F.  C,  48 
[8  Moore's  I.  A^  228 


18a 


'  Diveeting  of 
propertff.—  Veeted  right  of  inheriianee.'^An  inherit- 
anoe  having  once  vested  cannot  be  defeated  and  di- 


HXUBU  IjAW—ADOVnOlSf-^eoniinuei. 

6.  EFFECT  OF  ADOFTION— Mm^tMMtf. 

Bights  of  adopted  son-— coa^umed. 

vested  by  an  adoption*    Annahmah  v.  Mabbv  Bali 
Bbddy 8Mad^l08 

164.  — ^— — — — — ^  Dioeeting  of 
property, — In  a  suit  to  set  aside  an  adoption  on  the 
ground  that  it  had  been  made  after  the  estate  had 
vested  in  the  widow  of  K.,  the  owner  of  the  estate — 
Held  the  adoption  was  invalid.  Thatakmal  v. 
Ybkbatababca  •    I.I«.B^7Mad^401 


166. 


Sueeeetion     of 


adopted  eon, — Divesting  of  estate. — An  adopted  son, 
as  such,  takes  by  inheritance,  and  not  by  devise.  A 
son  cannot  be  adopted  to  the  great-grandfather  of 
the  last  taker  after  the  lapse  of  several  successive 
years,  when  all  the  spiritual  purposes  of  a  son,  ac- 
cording to  the  largest  construction  of  them,  would 
have  been  satisfied.  When  the  estate  of  a  son  is 
unlimited,  and  that  son  marries  and  leaves  a  widow 
his  heir,  she  acquires  a  vested  interest  in  her  hus- 
band's property  as  widow,  and  a  new  heir  cannot  be 
substituted  by  adoption  to  defeat  that  estate,  and 
take  as  an  adopted  son  what  a  natural-bom  son  would 
not  have  taken.  By  the  mere  gift  of  power  of  adop- 
tion to  a  widow,  the  estate  of  the  heir  of  a  deceased 
son  vested  in  possession  cannot  be  defeated  and  di- 
vested.    Bhoobun  Moyb  Dbbia  v,  Bakkibhobb 

AOHABJBB 

[8  W.  B.,  F.  C 116:  10  Moore's  I.  A^  279 

OoBiinx)  Nath  Boy  v.  Bam  Kanay  Chowdhby 

C24W.B.,188 


166. 


Son    adopted 


after  snceession  opened  out. — Rindn  widow  with  per^ 
mission  to  adopt.  Position  of. — Divesting  of  proper- 
tg. — A  Hindu  testator  died,  leaving  all  his  property 
to  P.  and  B,,  his  two  sons,  absolutely,  in  equal  shares. 
B.  died  in  1845,  leaving  a  minor  sou,  JT.  P.  died  in 
1851  without  male  issue,  leaving  a  widow  3.  D.^  and  a 
daughter.  P.  also  left  a  will,  by  which  he  gave,  sub- 
ject to  certain  tnuts  for  the  worship  of  the  &mily 
idols,  all  his  property  to  his  widow  B.  D.,  for  her  lif e^ 
and  on  her  death  to  his  daughter's  son  (if  any) :  the 
daughter  died  without  issue  before  her  mother.  B. 
D.  died  in  October  1864,  leaving  a  will,  of  which  she 
appointed  her  brother  Q.  executor,  and  Q.,  in  accord- 
ance with  the  directions  in  her  irill,  took  possession 
of  the  property,  which  B.  2>.  took  as  widow  and  under 
the  will  of  P.  K.  died  in  1855,  when  still  a  minor, 
leaving  a  minor  widow,  and  having  made  a  will,  by 
which  he  gave  permission  to  his  widow  to  adopt  a 
son.  The  widow  of  K,  adopted  a  son  in  August  1876. 
In  a  suit  brought  by  the  plaintiif  as  adopted  son  of 
K.  and  heir  of  P.  to  recover  the  property  left  l^  P, 
the  issue  was  raised  whether,  assunung  the  plaintiff 
to  be  the  legally  adopted  son  of  £,  he  was  the  heir 
of  P.  SM  that  his  adoption  not  having  taken 
pbice  when  the  succession  to  the  property  of  P.  opened 
out  on  the  death  of  B.  2>.,  he  was  not  entitled  to  the 
propertv;  lus  adoptive  mother  could  not  claim  on  the 
death  m  B.D.  to  hold  the  property  as  trustee  for  the 
plaintiff:  and  inasmuch  as  the  property  must  havia 
vested  in  some  one  on  the  death  of  B»  D.,  and  property 
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HINDU  liAW—ADOPTlOJSf'^ontiwusd,, 

t^.  EFFECT  .OF  ADOPTION— oo«<tiMi€d. 

Bights  of  adopted  non—eonUnued. 

•noe  Tested  cannot^  by  Hindu  law,  be  divested,  the 
plaintiff  was  not.  entitled  to  succeed.  Kally  Pbo- 
BONNO  Ghosb  v.  Qogool  Chundbb  Mittbb 

[LI«.B.,2Calo^S96 


167. 


JHaeaUng   of 


property. — A,,  who  had  a  son*  £.,  by  his  wife  C,  dur- 
ing the  lifeiame  of  his  son  executed  an  unoomuttee 
puttro  in  favour  of  C,  empowering  her  to  adopt  a 
son  in  the  event  of  the  death  of  B,  B,,  on  coming  of 
age,  succeeded  to  the  ancestral  and  other  estate  of  his 
father  who  had  died.  Subsequently  B.  died  child- 
less, and  his  widow  succeeded  as  heir  to  her  deceased 
husband.  C  afterwards  exercised  the  power  of  adop* 
tion  from  her  husband  and  adopted  D.  Held  that, 
although  as  heir  to  A.y  2>.  could  not  displace  the 
widow  and  full  heir  of  JB.,  and  that  although  as  heir 
to  B,  he  came  after  B'e  widow  and  mother,  D.  might 
succeed  when  on  their  deaths  he  united  in  himself 
the  capacities  of  heir  to  A.  and  heir  to  B.  Joy 
KiSHO&B  Chowshsy  «.  Pavohoo  Baboo 

[4  C.  L.  B.,  588 

158.   •  Adoptive   ton 


claiming  thare  in  eetatet  alrectdy  vested  in  another 
before  the  daie  of  the  adoption, — Fraud. — Shortly 
before  his  death  in  1862,  A,,  by  his  will,  gave  his 
widow  power  to  adopt  a  son.  In  consequence  of 
fraud  on  the  part  of  B.,  the  son  of  a  brother  of  A,,  in 
suppressing  tiiis  will  and  setting  up  another,  the  will 
was  not  proved  until  1874,  when  the  widow  exercised 
the  power.  C,  the  widow  of  another  brother,  had 
died  in  1867,  and  B.  had  succeeded  to  her  estate. 
The  adopted  son  now  sued  by  hii  mother  to  recover  a 
half  share  in  C.'#  estate,  alleging  that  his  adoptive 
mother,  in  consequence  of  the  fraudulent  act  of  ^.  in 
suppressing  tHe  wiU  under  which  the  power  of  adop- 
tion was  given,  and  by  setting  up  a  false  one,  was 
unable  to  exercise  the  power  <$  adoption  before  the 
death  of  C,  and  that  tiius  he  had  been  deprived  of 
the  opportunity  of  succeeding  to  C.'e  estate.  Seld 
that,  although  B.  had  committed  fraud  in  suppressing 
the  will  and  set<ang  up  a  false  one,  and  had  so  placed 
obstacles  in  the  way  of  the  adoptive  mother  of  the 
pluntiff  taking  a  son  in  adoption  earlier,  yet  that,  as 
the  plaintiff  was  not  in  existence  at  the  time  the 
fraud  was  committed,  such  fraud  was  too  remote  so 
far  as  it  affected  him,  and  that  the  Court,  as  a  Court 
of  Equity,  could  not  disturb  the  estate  which  had  al- 
ready vested  in  B,  The  right  to  succession  is  a  right 
which  vests  immediately  on  the  death  of  the  owner 
of  the  property,  and  cannot,  under  any  circumstances, 
remain  in  ab^^ce  in  expectation  of  the  birth  of  a 
preferable  heir  not  conceived  at  the  time  of  the 
0¥mer's  death.  Keehnb  Chuuder  Ohoee  v.  Biehen 
Pershad  Boee,  S.  D.  A,,  1860,  p.  S40,  and  Bhoohun 
Moyee  Debia  v.  Bam  Kithore  Aeharj  Chowdhry, 
10  Moorife  I,  A,,  279,  followed.    NlLCOKTTL  La- 

HUBI  V,  JOTSNDBO  MOHUK  LAHTTBI 

[I.  I..  B.,  7  Calo.,  178 : 8  C.  Ii.  B.,  401 

Held,  in  the  same  case  by  the  Privy  Council, 
affirming  the  decision  of  the  High  Court,  that 
the  adopted  boy  could  not  claim  to  share  along  with 


nnron  i*aw— adoption— <j<Hi«ii«e<r. 

$.  EFFECT  OF  ADOniOlif—eonHnued. 

Bights. of  adopted  myn-^owtinued, 

the  nephew  the  estate  which  had  belonged  to  the 
unde,  notwithstanding  the  nephew's  conduct  in  refer- 
ence to  the  exercise  of  the  power  to  adopt,  inasmuch 
as  the  date  of  thib  boy's  birth  rendered  it  impossibly 
for  him,  under  any  circumstances,  to  have  be^  made 
an  adoptive  heir  to  the  uncle.  According  to  Hindu 
law,  as  laid  do¥m  in  the  decided  cases,  an  adoption 
tf ected  after  the  death  of  a  coUateral  relation  does 
not  entitle  the  adopted  son  to  come  in  among  the 
heirs  of  such  coUateraL    BmrBANSBWABi  Dbbi  «. 

NiLOOKTTL  LAHIBI 

[I.  Ii.  B.,  12  Calo.».18:  Ii.  B.,  12 1.  A.,  137 


169. 


Vetted  estate 


divettedbyadoptton.— Power  to  adopt.— A.,  a  Hindu, 
having  succeeded  to  his  father's  estate,  died  un- 
married, leaving  him  surviving  his  father's  mother  8^ 
and  his  step-mother  N,  After  A,*t  death,  N,,  under  a 
power  from  her  husband,  adopted  B,bba  son  to  A,*e 
father.  8emble, — That  the  adoption  did  not  divest  the 
estate  of  8.  in  whom  A,*t  estate  had  vested  on  his 
death.  Dbobokoybb  Chowdhbaut  v,  Shama  Chttbh 
Chowdhby  .  .    I.  L.  B.,  12  Oalc,  246 

6.  FAILURE   OF   ADOPTION  OR   OMISSION 
TO  EXERCISE  POWER. 


160. 


Death  of  adopted  son.— 


Ettate  of  Hindu  widow. — Adopted  ton  dying  a 
minor, — ^The  widow  of  a  childless  member  of  a  divided 
Hindu  family  is  entitled  to  a  life-interest  in  her  hus- 
band's estate  after  the  death  of  an  adopted  son  before 
attaining  majority.    Soondbb  Kooxabbb  Debba  v, 

OUDADHUB  PbBSHAD   TbWABBB 

[4  W.  B,  P.  C 116:  7  Moore's  I.  A^  54 


16L 


Widow     with 


power  to  adopt, — Bower  to  adopt  another  ton. — O, 
executed  an  unoomotee  potro  to  his  wife  8,  to  adopt, 
on  the  failure  of  each  adopted  son,  five  sons  in  suc- 
cession. After  his  death  8,  adopted  a  boy  who  died  ten 
or  twelve  years  later,  after  which  she  adopted  another, 
whose  adoption  it  was  now  sought  to  have  declared 
invalid.  The  contention  in  special  appeal  was  that,  as 
the  son  first  adopted  lived  to  an  age  sufficiently 
mature  to  perform  all  the  acts  of  spiritual  benefit,  to 
secure  which  the  unoomotee  potro  was  executed,  and 
it  should  be  presumed  that  he  performed  all  those 
acts,  the  power  given  to  8,  ceased  to  have  any  opera- 
tive force.  Held  that  the  contention  was  not  sup- 
ported by  the  I^vy  Council  cases  cited,  and  was  op- 
posed to  the  general  principles  of  the  Hindu  law  :  a 
son  in  the  situation  of  the  first  adopted  son  in  this  case 
cannot  exhaust  the  whole  of  the  spiritual  benefit 
which  a  son  is  capable  of  conferring  on  his  deceased 
father.    Ram  Soobdub  Sihoh  v.  Sitbbakbb  Dossbb 

[22  W.  B.,  121 


162. 


Widow  with  authority  to 


adopt,  PoBition  OC — Limitation, — ^A  Hindu  died 
after  leaving  directions  with  his  widow  to  adopt  a 
son.  On  a  partition  of  the  joint  property  among 
his  brothers  and  widow,  a  certain  property  was  allot- 
ted to  the  widow  as  her  share ;  afterwards,  in  1849, 
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HINDU  IjAW—ADOFTIOIS ^-eontinued, 

6.  FAILURE  OP  ADOPTION  OR  OMISSION 
TO   EXERCISE  FOWER— continued. 

Widow  with  authority  to  adopt,  Posi- 
tion of^eomHnued, 

the  brothflr  dispossessed  her.  In  1851  she  adopted  a 
ten,  who  attained  his  majority  in  1866,  and  in  1866 
■ned  for  possession  of  the  property.  Seld  that  the 
posaJMsioD  of  the  widow  previous  to  tiie  adoption  was 
not  that  of  a  trostee  for  the  son  to  he  adopted  so  as 
to  prevent  limitation.  Gobind  Chaitdka  Sasicl 
Maxookdas,  v.  Akaitd  Mohan  Sabica  Mozooicdab 
[2  B.  li.  B^  A.  C^  813 


lea 


Failure  to  adopt—Widow 


mUk  p&wr  to  adofi  not  adoft%ng,—8uU  far  ettate 
ms  midmP^^Aathcintj  was  given  hy  deed,  hy  a  child- 
leas  Hmdttt  in  Bengal,  to  his  widow  to  adopt  a  son  at 
his  decease.  The  widow  did  not  exerdse  that  power, 
and,  nuuiT  years  after  her  husband's  death,  brought 
a  suit  in  her  character  as  widow  claiming  his  succes- 
■ioB  in  the  family  estates.  Held  that  the  mere  fact 
of  there  being  authority  given  her  by  her  husband 
to  adopt  a  son  did  not»  b^ore  an  adoption  had  actually 
taken  place,  supersede  and  destroy  her  personal  right 
as  widow  to  sue.  Bamundoss  Mookbbjbb  v, 
TAxnm  .        .   7  Moore^a  I.  A.,  168 


164. 


•  InheriUmee,  Wu 


dot^s  riffU  U.^^A  husband's  express  authorisation, 
or  even  direction,  to  adopt,  does  not  constitute  a 
1^1  duty  on  the  part  of  the  widow  to  do  so,  and  for 
all  legal  purposes  it  is  absolutely  non-existent  till  it  is 
acted  upon.  When  a  Hindu,  by  his  will,  gave  his 
widow  authority  to  adopt,  if  necessary,  from  one  to 
three  dattaka  sons,  and  she,  having  neglected  to  do 
so^  brought  a  suit  to  recover  possession  of  her  hus- 
band's property  and  for  an  account  of  the  administra^ 
tico,  against  the  administrator  of  the  estate,  after 
having  ineffectually  attempted  to  get  the  letters  of 
administratioii  recalled  and  fresh  letters  granted  her 
as  heiress  of  her  husband,— ^e^  that  she  was 
entitled  to  the  decree  she  prayed  for.  Uka  Sundubi 
Dabxb  «.  So^TBOBurBB  Dabbb 

[I. Ii. lU  7  Gala,  288:  0  C.  Ii.  B., 88 

ifo  Dxso  Mozxi  Chowshbaik  v.  RBHLnra 

[2  W.  B^  Mia.,  26 

I>Bro   HoTsa    Dossbb  it.    Dooboa  Pxbbhad 
MiTCTB  .        .    8W.B^Mia^6 

OniMnoji  of  widow 


166. 

to  adopt  09  directed  in  wilL— Right  of  inheritance.^ 
When*  a  widow  neglects  to  adopt  a  second  son  on  the 
death  of  the  first  adopted  son,  as  du«cted  by  her  de- 
ceased' husband,  she  commits  a  wrong,  but  may  never- 
theless be  the  heiress  of  the  first  adopted  son.  Sbbb- 
uvm  DOBSXB  •.  TABBAOHinn)  Coovdoo  Chow- 
i>HBY    ....    Bovrke,  A.  O.  C^  48 

7.   EFFECT  OF  INYALIDITT  OF  ADOPTION. 


16a 


-  Adoption  held  to  be  in- 


yraJid^-^PonHon  of  pereon  adopted.^WheTe  an 
Mopftion  is  held  invalid,  the  natural  rights  of  the 
person  adoptedremain  unaffected.  Bawawi  Sakbaba 
Fajtoit  «.  Ambabay  Amxal  ^    1  Mad.,  363 

II 


HTBTDU  JjAW-^ADOFTlON^ontinued. 

7.  EFFECT  OP  INVALIDITY  OP  ADOPl'ION 
— continued. 

Adorption  held  to  be  invalid— co»«ii»ikfJ. 

But  eee  Attavu  Mttfpabab  v.  Nilabatchi 
Ammal 1  Mad.,  46 

8.  EVIDENCE  OP  ADOPTION. 

167. Stdt  as  to  validity  of  adop- 

iA(m,—Nattore  Baj.—ln  a  suit  as  to  the  validity  of 
the  adoption  of  a  cUumant  to  the  Nattore  ^,^Meld, 
notwithstanding  a  finding  of  the  Court  of  first  in- 
stance that  the  adoption  was  not  proved,  that  the 
evidence  fuUy  supported  the  adoption.  Chubdbb- 
NATH  Rot  v.  Oobind  Nath  Roy 

[U  a  L.  B,  F.  C^  86:  18  W.  B^  321 

OOLIBOTOB  OV  MOOBSHBDABAB  O.    SHIBESSirBBB 

Dabbb  .    U  B.  Ik  B.,  P.  C,  86 

[18  W.  B,  226 

upholding  the  decision  «f  the  High  Court. 
See  Ki8HBir  Mokbb  Debia  v.  Eashbb  Soobpabi 
Dbbia         .  .    W.  B.,  p.  B,  106 

OOILBOTOB  OF  M0OB8HEDABAD  «.  AkuN]>  NaTA 

Boy.    KzaTOHOBEB  Dbbia  0.  Ahukd  Nath 
BOY    .  .    W.  B^  p.  B^  U2 

168.  — —  Deeds  of  adoption.— r^^r. 
nal  probabilitiei.—Witneuee. — Deeds  of  adoption 
executed  long  ago,  several  witnesses  to  the  execution  of 
which  having  died,  should  he  judged  of  more  from 
their  internal  prohabilities  and  from  the  indirect  evi- 
dence than  from  the  testimony  of  witnesses  either 
subscribing  the  deeds  or  present  at  the  same  time. 
EiSHEN  MoBBB  Dbbuo.  Kashbb  Soondabbb  Dbbia 
[W.  B.,  P.  B,  106 


169. 


—  Suit  to  eetabliah  adoption. 
— Test  of  validity  of  deeds  of  adoption, — Incases  of 
adoption  careful  scrutiny  is  necessary.  The  party 
seeking  to  establish  an  adoption  is  bound  to  produce 
the  best  evidence  procurable.  The  rule  for  testing 
the  validity  of  a  deed  of  adoption  is  contemporaneity 
of  execution  and  publication  of  the  deed  of  prmission. 
In  the  absence  <x.  the  original  deed,  all  the  circum- 
stances bearing  upon  the  alleged  deed,  and  all  the 
probabilities  for  and  against  its  genuineness,  must  be 
considered.    Roopkobjobbb  Chowi>bain  v.  Raic- 

LAL  SlBOAB.   GbBBSH  CBUBDBB  LAHOBBB  O.  RaMLAL 

SiBOAB  .        i  .        .       1 W.  B,  144 


170. 


Adoption  by  dliixnn-'P'iztr. 


— Ceremony  of  dhurtn-putr, — An  adoption  made  by 
a  Parsee  imme^ately  before  his  death  would  render 
extremely  improbable  the  execution  of  a  will  by  him 
a  very  short  time  previous  thereto,  and  therefore  call 
for  very  dear  proof,  to  establish  its  existence.  Al- 
though in  cases  of  adoption  by  dhurm-putr  (a  partial 
adoption)  it  is  not  indispensably  necessary  that  a 
declaration  should  be  made  on  the  third  day  after 
the  decease,  yet  it  is  usual  to  make  such  a  declara- 
tion and  to  take  a  writing  from  the  dhurm-putr.  In 
the  absence  of  any  such  writing,  and  upon  the  whole 
evidence,  the  adoption  in  this  case  was  pronounced  to 
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HTRDU  IiAW^ADOFTION— <!0»<UHM({. 

8.  EVIDENCE  OF  ADOPTION-HHrn^'iiiMd. 
AdoptioxL  by  dhmni-imtr — eotttinu&d, 
be  as  a  palnk-putr,  and  not  merely  as  a  dhorm-patr, 

HOUABHABH  V.  PUSJBABHABB  DOBABHUV 

[6  W.  B^  P.  O^  102 


171. 


BequiflitiLon    for    vaUdity 


of  adoption. — Uegittraiion, — AeknowUdgmmd  in 
wriUng, — ^According  to  Hindu  law,  neither  registra- 
tion of  the  act  of  adoption,  nor  any  written  evidence 
of  that  act  haying  been  completed,  is  essential  to  its 
validity.  In  no  case  should  the  rights  of  wives  and 
daughters  be  transferred  to  strangers  or  to  more 
remote  relations,  unless  the  fact  of  adoption  by 
which  this  transfer  is  effected  be  proved  by  evidence 
free  from  all  suspicion  of  fraud,  and  so  consistent 
and  probable  as  to  give  no  occasion  for  doubt  of  its 
truth*  Although  the  Hindu  law  does  not  require 
that  adoptions  should  be  acknowledged  in  writing,  it 
is  usual,  when  persons  in  the  ntuation  of  a  zemindar 
adopt  sons,  to  acknowledge  such  adoption  in  writing, 
to  g^ve  notice  to  the  rulmg  power,  and  to  invite  the 
neighbouring  zemindars  anid  others  to  be  present  at 
such  an  adoption*  Stttsooguh  Sutpvttt  o.  Sabi- 
TBA  Dyb        •  •    6  W.  B.»  F.  C,  108 


172. 


— ^— ^  JOeedexpresting 
wUh  to  adopt  a  particular  per  ton, — A  cousin  and 
heir  to  an  insane  proprietor  having  been  sued  for  the 
amount  of  a  decree,  and  application  having  been 
made  for  execution  against  the  estate  of  the  said 
proprietoc»  after  his  death,  it  was  urged  that  the 
estate  had  become  the  property  of  a  minor  who  had 
been  adopted  by  the  insane  proprietor  previously  to 
his  decease,  and  could  not  be  held  liable  for  the 
debts  of  the  cousin  and  heir,  who,  moreover,  had 
formally  relinquished  his  right  to  it.  The  plaintiff's 
daim  rested  on  the  contention  that  the  formalities 
required  to  validate  an  adoption  had  not  been  at- 
tended to  in  this  case.  This  contention  was  met  by 
the  plea  that  the  adoption  was  complete,  but  that 
even  if  it  had  not  been  so,  a  document  declaring  the 
deceased  proprietor's  desire  to  adopt  the  minor  had 
the  effect  of  a  testament.  Held  by  the  High  Court 
that,  though  the  intention  of  the  deceased  proprietor 
to  adopt  the  minor  was  clear,  that  intention,  even  as 
expressed  in  the  above-mentioned  document,  which 
was  not  testamentary  in  character,  did  not  amount 
to  an  adoption  in  tiie  absence  i^  the  necessary 
formalities.  The  estate  was  accorcUngly  declared 
liable  for  the  amount  of  the  decree  ag^nst  the 
cousin  and  heir.  Bakbb  Fbbshad  «.  Coxtst  ov 
Wabdb 26W.  B.,192 


178. 


■  Evidence  of  oonditional 
adoption. — In  a  suit  in  which  a  claim  was  made  in 
virtue  of  an  alleged  adoption  to  the  estate  of  a 
deceased  E[indu,  the  widow  made  a  compromise,  not 
in  writing,  with  the  claimant  where  the  adoption 
was  admitted,  but  alleged  to  have  been  on  conation 
that  the  widow  should  enjoy  the  entire  property  for 
her  life  without  power  of  Venation,  and  that  after 
her  death  her  minor  daughters  should  take  the  flelf- 
acquired  property,  and  the  claimant  should  succeed  to 
the  ancestiral  estate.  Held  that  the  evidence  to 
establish  such  a  conditional  adoption  must»  as  in  the 


HINDU  "LAW^ADOBTlOTSi^eontinmed, 

8.  EVIDENCE  OF  ADOFriON--c(w^mie<{. 

Bvidenoe  of  oonditional  adoption-~«o»- 

tinued, 

case  of  a  nuncupative  will,  be  very  strong.    ImuT 
KoFWAB  0.  Eoop  Nabaiv  Singe  .6  C.  Ii.  B.,  76 

9.  DOCTRINB  OP  PACTUM  VALET  AS 

BEQABDS  ADOPTION. 

174. 


——  Applioation  of  maxim.— 
CKfl  bvioidoio  without  authority  of  huebantPe  only 
eon. — ^The  maxim  quod  fieri  non  dehuit  factum 
valet  considered  and  its  api^cation  pointed  out. 
The  gift  by  a  widow  of  her  husbuid's  o^y  son  with- 
out his  express  authority  given  during  his  lifetime 
is  null  and  void  ab  initio,  and  cannot  be  supported  by 
this  maxim,  because  such  an  adoption  would  be,  as 
regards  her,  not  quod  fieri  non  debuit,  but  quod 
fieri  non  potnit.    Lakbhjcappa  v.  Ramata 

[12  Bom.,  864 


176. 


Adoption     of 


daughter^e  ton  among  Brakmane, — ^Amongst  Brah- 
mans  an  adoption  which  is  incestuous  and  invalid, 
as  the  adoption  of  a  daughter's  son,  cannot  be  sup- 
ported on  the  authority  of  the  nuudm  factum  valet 
quod  fieri  non  debuU,  Bhaoibthxbai  o.  Badhabai 
CLL.B.,8Bom.,29a 


17a 


Idmitation  of   mazim.- 


Limits  within  which  the  maxim  quod  fieri  non 
dehuit  factum  valet  as  to  adoption  applies  pointed 
out  GoPAi.  Nabhab  Saxbat  «.  Havkakt  Gakbsh 
Safbat  •    I.  L.  B.,  a  Bom.,  27S 

Beeognition  of  maxim.— 


177. 

Sehoolt  of  Hindu  law  other  than  JBengaL—The 
maxim  quod  fieri  non  debuit  factum  valet  is  recog- 
nised to  some  extent  bv  other  schools  of  law  in  IndSa 
besides  that  of  Bengal  WooxA  Dabb  v,  Gooooi>> 
ABUHX>  Dabb 

[L  li.  B.,  8  Oala»  687:  2  C.  Ii.  B.,  51 


Suit  by  adoptive  fkther  to 


178. 

set  adoption  aside. — Held  that,  when  an  adop- 
tion of  a  son  has  once  been  absolutely  made  and 
acted  on,  it  cannot  be  declared  invalid  or  set  aside  at 
the  suit  of  the  adoptive  father.  Svkhbabi  Lal  v. 
GuxakSinoh  .        .    I.  la.  B.,  2  AlLy  888 
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SteCEAwnaax     «    4  B.  Ii.  B^  O.  C^  1 

[9  B.  Ii.  B^  76 

HanlL,  808:  2  Hay,  160 

8ee  Cabbb  ttitdbb  Dbolasatobt  Dbobbi, 
Suit  tob— RBYBBeioNBBS. 

See  Cabbs  vkdbb  Hutdv  Law—Evdow- 

IfBNT— AUBVATIOir   OF  BVDOWBD  FBO- 
PBBTT. 

See  Cabbs  tjvdkr  HnrDir  Law— Jonrr 
Fakilt— PowBBS  07  Alibnation  by 
Hbxbbbb. 

See  LixiTAZiOH  Aor,  1877,  abt.  125. 

[7  B.  Lu  B^  181 

10  Bom^  861 

ISW.B^l 

See  Madras  Butt  Rbooybby  Act,  1865, 
8.  11  .    I.L.B^2MacU80 

See  Bbsitmptiov— BiOHT  to  Rbsuxb. 

[LKB^  scalenus 
See  Casbs  itkdbb  Salb  IV  ExBCunox  of 

DbCBBB — JOIBT  PBOPBBTT. 

4$«e  Zbminbab,  Powbb  of. 

[I.Ia.B^S]liad^80 

1,  RESTRAINT  ON  ALIENATION. 

Bestraint  invalid  as  inoon- 


Sistent  with  Hindu  lAW.SeetraiiU  by  wilL— 
A  restraint  on  alienation  put  by  a  testator  on  his 
descendants  was  considered  void  as  being  unknown 
to  and  inconsistent  with  Hindu  law.  NiTAi  Chaban 
Ptvb  v.  Gavga  Dasi 

[4  K  L.  B^  O.  C^  365,  note 

Impartibility*     Effect   ot— 


Chota  Ifagpore  Raj,  Alienation  of  portion  of, — The 
fact  that  the  Raj  <&  Chota  Nagpore  is  an  impartible 
one  does  not  prevent  the  Maharaja  for  the  time  being 
from  alienating  a  portion  of  it  in  perpetuity.    Na- 

BAIir  KhOOTIA  V,  LOKBKATH  KHOOTIA 

[LIi.  B^7Calo^461:9  0.L.B^S48 

Alienation  of  tm- 


pariihle  eetate, — Cnstom. — Sueeeteion  to  B^j, — Im- 
partibility  of  an  inheritance  does  not,  as  a  matter  of 
law,  render  it  inalienable.  The  owner  of  an  estate 
which  descends  as  an  impartible  inheritance  is  not, 
by  reason  of  its  impartibility,  restricted  to  making 
grants  or  gifts  enuring  only  for  his  own  Uf e.  The 
power  of  alienation  resting  upon  the  general  law, 
inalienability,  if  existing,  must  depend  upon  family 
custom  in  this  respect,  and  of  such  custom  proof  is 
required.  Anund  Lall  Singh  Deo  v.  JDhert^  Qnru 
Narain  Deo,  5  Moore^e  I,  A,  82,  followed.  In  the 
case  of  a  titular  raj,  of  which  the  lately  deceased 
Raja  had  made  a  mokurrari  pottah,  or  grant  in  per- 
petuity, of  part  of  the  zemindari  lands  thereto  be- 
longing, in  &your  of  a  younger  son,  it  was  found  that 
the  only  custom  proved  was  that  the  raj  estate  de- 
scended to  the  eldest  son,  to  the  exclusion  of  the  other 
sons,  and  that  there  was  no  proof  of  a  custom  pro- 
hibiting such  an  alienation  as  that  made  by  the  grant. 
Meld  that  the  mokuniffi  grant  was  not  invaJMUted 


HnrDU  IiAW— AIiIENATIOir— «ofli<imM(f. 
1.  RESTRAINT  ON  ALIENATION--eo«i»»M(;. 

ImiMurtiblUty»  ISffeot  of-^eontinued. 
bv  reason  of  the  raj  estate  being  by  custom  imparti- 
ble.   Udata  AoiTYA  Dbb  o.  Jadab  Lal  Asitta 
Dbb    ....       I.  la.  Bn  8  Calo^  109 


Condition  not  to  aUenate.- 


Mestrietion  of  enfoyment  of  eetate, — Upon  a  division 
of  family  property,  the  parties  to  the  division  entered 
into  an  agreement  that  the  property  of  any  one  of 
the  parties  to  the  agreement  or  their  heirs  dying, 
leaving  no  issue,  should  not  be  sold  or  transferred  as 
a  gift»  but  should  on  his  death  be  divided  by  the 
other  shareholders.  In  a  suit  by  one  of  the  sharehold- 
ers to  recover  the  share  to  which  the  plaintiff  was 
entitled  under  the  agreement  from  the  defendant,  a 
purchaser  from  the  son  of  the  person  to  whom  tho 
property  was  allotted  upon  the  division, — Seld  that 
an  estate  cannot  be  made  subject  to  a  conditiwi  which 
is  repugnant  to  any  of  its  ordinary  legal  mcidentsj 
and  that  the  power  of  disposition,  being  a  legal  in- 
cident of  the  estate  which  passed  to  the  vendor,  could 
not  be  taken  away  by  the  agreement^  Ybkkatbak- 
ANVA  «.  BBAxxAmr A  Sastbitlit     .     4  Mad^  846 


AUenaHou 


euii  hy  alienee  for  mutation  ^f  namee, — On  the 
construction  of  an  ikramama  or  deed  of  agreement 
and  partition  of  an  ancestral  estate  among  several 
brothers, — Seld  that  the  terms  of  the  deed  were  not 
restrictive  upon  the  power  of  each  brother  to  alien- 
ate his  separate  share.  A,,  one  of  the  brothers,  had 
his  share  registered  on  the  Collector's  books  as  owner, 
and  by  deed  of  sale  conveyed  such  share  to  his  daugh- 
ter, who  was  also  his  heir.  The  Collector,  on  the 
objection  of  one  of  A,*t  brothers  (who  denied  A,'e  right 
to  alienate,  on  the  ground  that  it  was  ancestral  pro- 
perty), refused  to  register  the  daughter's  name  as 
proprietor.  Seld,  that  the  Collector  was  bound  by 
Bengal  Regulation  V III  of  1800,  section  21,  to  regis- 
ter her  name  as  purchaser,  but  that  such  mutation  of 
name  was  to  be  without  prejudice  to  the  question  of 
the  right  of  succession.  Cowuiaab  Koobwitb  «. 
Lall  Bahadub  SnroH  8  Moore's  I.  A^  89 


2.  ALIENATION  BY  SON. 


6.- 


Alienation  without  father's 
eonsent. — Mitakehara  law. — Under  the  Mitak- 
shara  law  an  alienation  by  a  son  without  the  father's 
consent  is  invalid.  Shbo  RuTTUir  Kookwab  a. 
Govs  Bbhabbb  Beuxut  7  W.  B^  449 

8.  ALIENATION  BT  UNCLE. 

7* Bight  of  nephew  to  object  to 

alienatiozL — A  nephew  is  not  competent  by  Hindu 
law  to  object  to  any  alienation  of  ancestral  property 
made  by  his  uncle.    Adjoodhia  Gib  «.  Kabhbb  Qib 

[4  S.  W^  81 

4  ALIENATION  BY  FATHER. 

Alienation  with  consent  of 


son. — Right  of  grandeon  to  object  to  alienation.' 
An  alienation  made  by  a  Hindu  with  the  consent  of 
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4.  ALIENATION  BY  V A' f!Hmi- continued. 

Alienation  with  consent  ot  aon—conUnued, 
hb  son  cannot,  under  the  Mitakshara  law,  be  ques- 
tioned by  the  grandson.    BuBAlx  Chuttub  Sikm 

«.  GSBBSHABEB  SlNQH  9  W .  B.,  887 

9^         • QrandBon'fl  right  to  set  aside 


alienation.— 5««  6y  grandson*,  tons  of  a  son 
adopted  in  kritimaform  to  set  aside  alUnation,— 
Where  the  son  of  a  certain  person,  who  had  been 
adopted  as  a  kritima  son,  sought  to  set  aside  certain 
alienations  of  self -acquired  property  which  the  adopt- 
ive father  had  made,  on  the  double  ground  that  as 
grandsons  they  had  an  Interest  in  that  property,  and 
that  the  alienations  were  for  improper  purposes,— 
Held  that,  as  the  alienations  were  proved  to  be  for 
legitimate  purposes,  and  the  relations  established 
by  the  kHtima  form  of  adoption  were  confined  to 
the  ooiitracting  father  and  did  not  extend  beyond 
them  on  either  side,  the  phuntiffs  in  this  case  had  no 
right  to  set  aside  the  alienations  which  the  adoptive 
father  of  their  father  had  made.  Ju8WA»t  Swoh 
V,  DooxJU  Chukd  S5  W.  B.,  266 

—  Self-acquired     property.— 


10. 


MUhila  law,— Separate  acjwm^ioa— According  to 
Mithila  law,  the  owner  of  self -acquired  property  has 
full  power  of  cUsposition  over  it.  BiSHBK  Pbbkash 
Nabaik  Sihqh  ».  Bawa  Misskb  ^^  .^  ^  -«_ 
[12  B. L.  B.,  P.  C,  490:  aO  W.  R.  187 

IL -  Ancestral     pro- 


pertv.'-Ouecast,  Eight  o/.— There  is  a  distmction  be- 
tween ancestral  and  self -acquired  property  undwr  the 
Mitakshara  law,  with  regard  to  the  right  of  a  father 
to  dispose  of  it.  The  fact  of  his  being  an  outlet 
would  not  prevent  him  from  exercising  his  rights 
over  the  property  to  the  same  extent  as  he  might 
otherwise  have  done.   QjOODHr A  P^^sj^S^^^j;; 


12. 


Aneeeiral     pro- 


HUrDIT  IiAW— AIjIENATION— coa/ff»«»i. 

4.  ALI£NATION  BY  FATHER— cmMmumI. 

Self-acquired  -gto-j^Ttj—eontimted. 

ed  into  possession  of  the  property,  and  afterwards, 
during  the  minority  of  his  son  (1st  defendant),  asso- 
ciated with  himself  the  plaintiff  on  promise  of  a 
share.  In  accordance  with  this  agreement,  the  plaint- 
iff joined  the  1st  defendant's  family  and  oontinned 
for  many  years  ^ding  in  the  management  and  im- 
provement of  the  property,  until,  a  shmt  time  before 
the  present  suit  was  brought,  the  let  defendant  turn- 
ed the  plaintiff  out  of  doors  and  refused  to  give  him 
the  promised  share.  Upon  these  facts, — Held,  by 
HOLLOWAT  and  IirinM,  JJ.,  that  the  Ist  defendant's 
father  was  what  is  called  in  English  law  a  pnicfaaser, 
and  had  all  the  powers  of  disposition  existent  over 
self -acquired  property ;  that  also  there  was  a  com- 
plete adoption  or  ratification  of  the  fbtiier's  oontract 
by  1st  defendant,  and  that  he  ought  to  be  hcMto  it. 
B^  IKKBS,  J.,— That  the  right  of  1st  defendant's 
father  to  dispose  of  property  self -acquired  might  de- 
pend upon  whether  1st  defendant  was  or  was  not  in 
being  at  the  date  of  the  acquisition.  ChaIiLA  Pah 
Rbssi  v.  Chalia  Koti  Bbdsi  oImmEotaffa 

C71Cad.»ft5 


perty.'-A.y  a  Hindu,  sued  J.,  the  widow  of  O.  daun 
hig  to  be  entitled  with  others  as  heirs  of  C.  under 
the  Mitakshara  law  to  certain  property.  The  suit 
was  compromised  on  the  terms,  as  to  one  portion  of 
the  property,  that  it  was  to  be  retained  by  B.  for 
life,  and  after  her  death  to  be  divided  according  to 
specified  shares  between  A,  and  the  other  dwrnwits. 
After  B:b  death  A.  obtained  possession  of  his  share 
under  the  deed  of  compromise.  A.  alienated  the  pro- 
perty, and  during  his  lifetime  his  sons  sued  to  set 
aside  the  alienation  on  the  ground  that  it  was  ancestral 
property.  MeU,  A,  took  the  property  absolutely,  and 
not  M  ancestral  pw>pe'^-  Mahabm  Kowbb  r. 
JuBHASnfGH    .    8B.i.B.,88:ieW.B.,a21 


la 


Non-existence  of 


son  at  daU  of  «ogi»Mi«o».— Suit  to  recover  a  share  of 
the  property  of  the  plsintiff's  maternal  grandfather. 
The  facts  found  were  as  follows :  Plaintiff's  mother 
and  1st  defendant's  mother  were  sisters,  daujjhters  of 
one  If.,  who,  having  no  male  issue,  selected,  in  pnreu- 
ance  of  a  special  custom,  the  Ist  defendant's  father  as 
a  son-in-law  who  should  take  his  property  as  if  a  son. 
Ou  th»  death  of  If.,  the  1st  defendant's  father  enter- 


14. 


— -  Property  Inherited  by  fa- 
ther collaterally. — Fovoer  of  eon  to  preoeut 
alienation, — In  execution  of  a  decree  agunst  A^  a 
Hindu  living  under  the  Mitakshara  law,  bis  right, 
titie,  and  interest  in  a  certain  property,  part  of  which 
he  had  acquired  as  heir  to  his  nephew  and  ooudn,  was 
sold.  A  suit  brought  by  A'e  sons  to  obtain  posses 
sion  of  their  share  of  the  property,  on  the  ground  that 
the  debt  for  which  the  sale  was  held  had  not  been  in* 
curred  under  a  legal  necessity,  was  dismissed  so  far 
as  it  related  to  the  part  of  the  properhr  which  A.  bad 
inherited  ooUaterally.  Aeeordmg  to  uie  Mitakshara, 
a  son  cannot  prevent  alienation  by  Ids  father  of  pro- 
perty which  tiie  latter  has  inherited  coUateraUy.  The 
restriction  .upon  the  father's  power  of  aHenatkm  only 
applies  to  the  grandfather's  property.  Ni7n>  Ooo- 
KAB  Lall  V,  BAzxBOODDsnr  HoBsmr 

[10  B.  L.  B^  188:  18  W.B.,477 

LooBUir  SivoH  V.  Nkmdhamhj  Soran 

[S0W.B..17O 


15. 


Bight   of  father    in  uxidi- 


vided  Mitakshara  tamlly.—- The  father  in  an  un- 
divided family  under  the  Mitakshara  law  has  no  in- 
terest in  the  ancestral  property  which  can  form  the 
subject  of  a  sale,  beyond  Ids  separated  share  of  the 
proceeds,  having  merely  a  life-interest  in  a  common 
property,  which  he  can  neither  gpive  away  nor  sell. 
Bhteo  Pebshad  «.  Babisto  Kabaik  Paubst 

[lew.  B^ 81 

la 


■  ■■  Alienation  by  man  with- 
out issue. — Powr  of  the  wuh^m  so»  to  oonisH 
alienation  snbsequenii^, — Seld  that  alienation  of 
property  made  by  a  Hindu,  who  atthe  time  of  sudi 
alienation  has  no  issue  livings  cannot  be  contested  by 
a  son  who  at  the  time  of  alienatia^  was  neither  bora 
nor  begotten.    Madso  Sn»H  v,  BfuBXAT  Auur 

r8Acr«»48a 

jAjDoSwaH  V,  Baku  .  5  K.  W^  118 
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JSHmV  IJLW'-AlJJSNATiaS^eoiUiiimed. 
4.  ALIENATION  BT  FATHSR-<Jo»/tmuMl. 
17. Andeatral  property.— iTeoet- 

•Uy.^Ejpeeiiug  release  from  pritau.^-AnceeML^TO' 
perty  may  be  sold  by  a  father  to  effect  his  release 
from  prison.  DuiiBXF  SivoH  v.  Ssbbkishoon  Pak- 
DBr 4  N.  W.,  83 


18. 


Biffht  of  eon  to 


set  aside  sale  of  ancestral  property  made  for  his 
faihef^s  debts. — Jf.,  a  Hindo,  who  had,  on  the  death 
of  bis  brother  8.,  snoceeded  as  exclusive  proprietor  to 
certain  immoyeable  property  which  had  descended  to 
him  and  8.  on  the  death  of  &eir  &ther,  and^had  been 
beld  jointly  by  them,  mortgaged  the  property  as  se- 
carity  for  the  repayment  of  moneys  advanced  to  him 
by  8.  S.  The  debt  was  not  contracted  by  Jf.  for  an 
immoral  purpose.  8.  R,  obtuned  a  decree  on  the 
bond  hypothecating  the  property,  and,  in  good  faith, 
brought  the  properi^  to  sale  in  execution  of  the  decree 
and  became  the  bond  fide  purchaser. '-JZis^ii  that  a 
son  bom  to  If.  after  tiie  mortgage-debt  was  incur- 
red was  not  entitled  to  come  in  and  set  aside  all  done 
under  the  decree  and  execution,  and  recover  back  a 
moie^  of  the  estate.  SAue  Bam  «.  Lttlta  Pesshad 

[6ir.W.,829 


19. 


Illegitimate  son. 


— Assignment  for  maintenance, — Since  by  the  Hindu 
law  the  illegitimate  son  of  a  person  belonging  to  one 
of  the  **  twice-born "  classes  is  entitled  to  main- 
tenance, an  assignment  to  him  by  his  father,  having 
no  l^itimate  son  then  bom,  of  a  part  of  his  ances- 
tral estate,  being  in  performance  of  a  legal  obliga^ 
tion,  is  on  a  different  footing  from  a  voluntary  alien- 
ation to  a  stranger,  and  is  valid  under  the  law  of 
the  Mitakshara.  Qutere, — ^Whether,  under  the  Mi- 
takshara  law,  a  father  who  has  no  child  bom  to  him 
u  competent^  without  legal  necessity,  to  alienate  the 
whole  or  any  part  of  the  ancestral  estate ;  or  whether 
the  rights  of  unborn  children  are  so  preserved  as  to 
render  such  an  alienation  unlawfuL  Pabichat  v, 
Zaujc  SDroK  .    I.  Ii.  B.y  8  Calo.,  814 

[X.B.,4LA.,159 


20. 


AUenation  before  birth  of 


son. — Mitakshara  law, — Certun  property,  which 
bad  been  mortgaged  by  a  Hindu  governed  by  Mitak- 
shara law  wMle  yet  childless,  was  subsequently, 
after  the  birth  of  a  son,  sold  in  execution  of  a  de- 
cree obtained  on  the  mortgage  after  the  birth,  in  a 
suit  to  which  the  son  was  not  made  a  party.  Seld 
that  the  son  could  not  disturb  the  possession  of  the 
execution-purchaser.  Meld,  also,  lUstinguishing  the 
case  of  Luchman  Das  v.  Qridhnr  Chowdhrg,  I,  L,  M,, 
5  Cale,,  866,  that  in  the  suit  upon  the  mortgage,  the 
son  was  not  a  necessary  party.  Doollbb  Chakd 
«.  WOOXA  SUHXUB  PUBSHAD       .  7  O.  I«.  B.,  428 

SL  Bight  acquired  by  son  in 

ancestral  property  on  hirttL—Mitakshara 
law.-^Inheritance  of  share  in  village,— Interest  of 
son  aeqwired  on  birth.^^A  mouzah,  of  which  the  pro- 
prietary right  formerly  belonged  to  one  zemindar, 
the  ancestor  of  the  plaintiff,  was  sold,  whilst  in  the 
possession  of  the  g^eration  succeeding  him,  for 
arrears  of  revenue,  and  became  the  property  of  the 
Qofvermnent  by  purchase.    The  Qovemment,  before 


HTEmU  JMAW^ALTENATlON—eontinued. 

4;  ALIENATION  BY  FATmSlR-^eontinued. 

Bight  acquired  by  son  in  ancestral  pvo- 
pexty  on  birth — continued, 

the  birth  of  the  plaintiff,  restored  it  in  four  equal 
shares  to  the  family  of  the  old  proprietors,  then  con* 
sisting  of  four  members,  one  being  the  plaintiff's 
father,  who  thus  obtained  possession  of  a  five-biswas 
share.  Held  that  whatever  interest  the  plaintiff  as 
son  might  have  under  the  Mitakshara  law  in  ances- 
tral property,  it  could  not  be  said  that,  at  the  time 
of  his  birth,  tiiere  was  any  proportionate  share  in  the 
mouzah  in  which  he  could  by  Mrth  acquire  an  inter- 
est, except  this  flve-biswas  share.  In  this  suit  the 
plaintiff  sought  to  have  set  aside,  so  fekr  as  it  affected 
him,  a  decree,  to  which  his  father  had  consented,  de- 
claring his  father's  right  to  a  five-biswas  share  only. 
JECeld  that,  even  supposing  that  the  father  (who  was 
living)  might  have  some  right  in  him  to  procure  an 
alteration  of  the  g^rant,  such  a  right  was  not  one  in 
which  a  son  would  by  his  birth  acquire  an  interest. 
Ujaoab  Singh  v.  Pn?AH  Singh 

[I.I<.B.»4A]L»120 
li.  B.,  8 1.  A.,  190 


22. 


Bight  acquired  by  tmbom 
son. — Bight  to  ancestral  property  not  defeated  by 
^11  of  father, — According  to  the  Hindu  law  which 
obtains  in  the  Madras  Presidency,  the  right  of  a  son 
in  the  womb  to  ancestral  property  cannot  be  defeat- 
ed by  a  will  or  gift.  QikBTtf, — Whether  this  rule 
would  govern  the  case  of  an  alienation  for  value. 
MiNAKSHi  V,  YuLks^k      .    I.  If.  B.»  8  Mad.9  88 

23. Alienation  without  consent 

of  children.— Jfi^Atto  lav, — Under  the  Mitbila 
law,  the  father  of  a  Hindu  family  cannot  give  a 
mokurrari  lease  of  land  at  a  nominal  rent  as  a  reward 
for  faithful  service,  when  his  children  bdng  infants 
do  not  consent  to  such  grant.  Pratabnahatan  Dab 
«.  CovBT  07  Wabds  .    8KL.B.,  A.C.»21 

[IIW.B.,848 

24. Iiegal    necessity.— ^w^?"^*"*^ 

property, — Mitakshara  law, — To  justify  an  aliena- 
tion of  ancestral  property,  a  legal  necessity  for  the 
sale  must  be  strictly  proved  to  have  existed,  and  such 
necessity  cannot  be  inferred  from  the  habits  and 
general  character  of  a  vendor.  Mitt&ajit  Sinoh 
«.  Raohubunsi  Singh  .        .    8  B.  L.  B.,  Ap.»  6 

NOWBUTTON  KOBB  V,  QoUBBB  DUTT  SlUGH 

[6  W.  B.,  193 

■  Alienation  pro* 


26. . 

poHionate  to  the  necessity,— The  rule  that  only  so 
much  of  the  property  should  be  sold  as  will  meet  the 
necessity  does  not  apply  to  cases  where  the  excess 
is  small  or  where  the  money  really  required  cannot 
otherwise  be  raised.  Lvchicbbdhub  Singh  9.  £e- 
balAm 8W.B.,76 

26. Mitakshara  law. 


— Sight  of  son  to  prevent  or  set  aside  alienation  by 
father, — ^According  to  the  Mitakshara  law,  a  son  has 
an  equal  right  wit£  his  father  in  ancestral  property. 
He  can  compel  the  father  to  divide  the  property 
during  his  lifetime,  and  any  alienation  by  the  father 
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liegal  zieoesslty— «o«^MNMc{. 

npade  after  the  birth  of  the  eon,  without  the  consent 
of  the  son,  owlets  for  a  pnrpoie  jastifted  by  the  Hinuiu 
hkw  as  a  legal  necessily,  will  not  bind  the  son.  If  the 
father^  during  the  minority  of  the  son,  alienated  any 
property  in  fraud  of  his  crediton^  snch  fraud  wonld 
not  bind  the  son,  who  was  neither  a  party  nor  was 
privy  to  snch  fraud.  Bbsb  Kisbobi  Suets  Sikoh 
V.  Hub  Bullub  Naiuin  Sihgh     •    7  W.  B^  502 


27. 


Suit  for  deelo" 


raiion  offoUtre  right  to  a  share  in  joint  proper^, — 
A  member  cl  an  ondivided  Hindu  family  living  under 
the  Mitakshara  law  in  his  father's  lifetime  brought  a 
suit  for  declaration  of  his  future  right  to  one-sixth 
share  in  a  portion  of  the  immoveable  property  of  the 
family,  and  to  set  aside  an  alienation  of  it  by  his 
father,  as  having  been  made  without  legal  necessity. 
JSeld  that  no  such  suit  was  maintainable.  Raol 
GoBAiN  V.  Tbza  Oobain       .    4  B.  I«.  B.»  Ap.,  80 


28. 


Content  of  eon. — 
Property  not  partible  among  memhere  of  joint 
famiUf, — Cuttom, — Where,  in  a  part  of  the  country 
the  general  law  of  which  is  the  Mitakshaim^  a  custom 
exists  with  regard  to  ancestral  immoveable  property 
that  it  is  not  partible  among  the  members  of  the 
joint  family,  but  descends  from  the  father  to  his 
eldest  son,  tiie  father  cannot  alienate  such  prt^rty 
without  the  concurrence  of  his  son«  unless  sudi  alien- 
ation is  justified  by  family  necessity.  Bak  Nasain 
SiKOH  V,  Pbbtum  SuroH    •        •  11  B.  I«.  B.,  887 

[20  W.  B.,  188 

>  Familg  ditireee, — 


Pious  purposes, — Mitakshara  law. — According  to 
the  Mitakshara  law,  a  father  is  not  incompetent  to 
sell  immoveable  property  acquired  by  himself.  Land- 
ed property  acquired  by  a  grandfather,  and  dis- 
tributed by  him  amongst  his  sons,  does  not  by  such 
gift  become  the  self -acquired  propertv  of  the  sons, 
80  as  to  enable  them  to  dispose  ox  it  bv  gift  or  sale 
without  the  consent  and  to  the  prejui&ce  of  the 
grandson.  The  sale  by  a  father  of  ancestral  immove- 
able property,  without  the  concurrence  of  his  sons,  is 
not  necessarily  void,  though  it  may  be  avoided,  unless 
the  purchaser  can  show  that  it  was  made,  during  a 
season  of  distress,  for  the  sake  of  tiie  fainily  orf or 
pious  purposes.  In  the  absence  of  evidence  to  the 
contrarv,  it  must  be  assumed  that  the  price  received 
by  the  father  became  a  part  of  the  assets  of  the  joint 
family ;  and  theref ore»  if  the  son  seeks  the  aid  of  the 
Court  to  set  aside  the  purchase,  he  must  do  equity  and 
offer  to  repay  the  purchase-money,  unless  he  can  show 
that  no  part  of  such  purchase-money  or  the  produce 
of  it  has  ever  come  to  his  huids.  IfvsDVV  Gopal 
Thakoob  c.  Bam  Bvkbh  Pahsxt 

[8  W.  B..  71, 74 

80.  '   '    Alienation  without  con- 


sent of  nanm-'Baiifieation. — In  a  suit  to  recover 
possession  of  certain  ancestral  fields,  sold  during  the 
absence  of  the  defendant^  who  was  united  in  interest, 
by  his  father,  to  the  plaintiff  in  consideration  of 
money  advanced  by  her  out  of  her  stridhan  for  the 
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purpose  of  building  the  family  house  of  which  the 
defendant  possessed  himself  after  his  father's  death, 
— Seld  that  the  defendant  by  retaining  possession  of 
the  house  ratified  the  act  of  his  father  and  elected  to 
take  the  house  in  lieu  of  the  ancestral  fields,  the  sale 
of  which  was  declared  to  be  valid  and  possession 
thereof  given  to  the  plaintiff.  Oakoabai  «.  Yaita- 
NAJi  Datab  ...  2  Bomu,  801 


8L 


Power  of  son  to  control  flEi- 


ther*s  alienation  of  property  liable  to  ob- 
struction.— Right  of  son  at  birth, — A  son  cannot 
control  his  father's  act  in  respect  of  a  property  the 
succesrion  to  which  is  liable  to  obstruction.  It  is 
only  in  respect  of  property  not  subject  to  obstruction 
that  the  wealth  of  a  nther  and  grandfather  becomes 
the  property  of  his  sons  or  grandsons  by  virtue  of 
birth.    Jawahib  Sinoh  «.  Gvtan  Siitgh 

[8  Agra,  78 

-Gift  by  father  of  joint  family 


9SL 

<^  share  of  ancestral  estate^  moveable  and 
immoveable. — A  Hindu  father,  while  unseparated 
from  his  son,  has  no  power,  except  for  purposes  war- 
ranted by  special  texts,  to  alienate  to  a  stranger  his 
undivided  share  in  the  ancestral  estate,  moveable  or 
immoveable.    Baba  v.  Tdcma 

[I.Ii.  B.,7Mad.,857 


88. 


Power  of  son  to  set  aside 


alienation. — Sale  of  ancestral  property, — Judg^ 
menMebt, — Bvidenee  of  necessity, — The  sale  of  a 
joint  ancestral  estate  for  the  discharge  of  a  judgment 
debt  incurred  by  a  father  for  moneys  borrowed  by 
him,  which  are  not  shown  to  have  been  borrowed  for, 
or  applied  to  improper  purposes,  is  not  impeachable 
or  voidable  by  his  sons.  A  judgfment-debt  is  a  primd 
facie  proof  of  necessity.  BuowNA  v.  Boop  Ei- 
SHOBB  •        •         .         .  6N.  W.»80 


84. 


Ancestral  pro- 


perty, — Mitakshara  law, — T,  S,,  a  Hindu,  who  with 
his  son  J.  N,  formed  a  joint  Hindu  famUy  subject  to 
the  Mitakshara  law,  executed  in  favour  of  D.  a  bond, 
whereby  he  professed  to  pledge  a  share  of  certain 
&mily  property  as  security  for  the  repayment  of  mo- 
ney advanced  to  him  by  b.  Default  being  made  in 
payment  of  the  loan  when  due,  2>.  brought  a  suit 
on  the  bond  against  T,  S.,  and  obtained  a  decree  for 
the  amount  secured  thereby,  in  execution  of  which 
decree  he  attached  and  cansed  to  be  sold  the  right, 
title,  and  interest  ci  T,  8,  in.  certain  other  family 
property  not  covered  by  the  bond,  and  himself  became 
the  purchaser  thereof,  and  took  exclusive  possession 
of  the  property.  In  a  suit  brought  by  J.  If.  against 
T.  S.  and  D,  to  recover  possession  of  the  property 
purchased  by  D.,  on  the  ground  that  no  legu  neces- 
sity existed  for  the  loan,— J7«2(2  that  T,  S.  had  no 
individual  right  to  any  portion  of  the  property  which 
he  could  pass  to  a  thLrd  person,  and  therefore  «/.  JV. 
was  entitled  to  have  the  alienation  set  aside,  and  to 
recover  possession  of  the  property.  There  being 
nothing  amounting  to  any  voluntary  representation 
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Power  of  son  to  set  aside  alienation— 
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^  T.  S.ci  loM  htmjug  any  right  or  interest  in  the 
pffoperty,  or  any  representation  of  fact  made  by  T»  8. 
kk  order  to  indnce  D.  to  advance  the  money,  and 
nothing  to  ehow  that  there  was  no  other  property  out 
of  which  the  decree  oonld  he  satisfied,  no  equity 
arose  between  T»  8,  and  J>.  such  as  entitiied  the  lat- 
ter to  call  cfD.  T.  8.  iso  divide  the  property  with  his 
•on,  so  as  to  make  the  share  of  T.  8.  avaibible  by  D. 
to  the  extent  of  the  loan.  Juodbbp  Nabaiv  Snren 
«.  I>Biari>iAL .  12  K  I..  IL,  100:  90  W.  B^  174 

8.  C  on  appeal 

[1 L.  lU  8  Calo^  198 :  1  C.  Ii.  B^  49 
I..B^4I.A^a47 

SooMSTTir  Thaxoob  o.  Chttndbb  Mvv  Missbb 

[8aL.B^ 


86. 


Power  of  father 


to  alienate  omeeHral  property, — F„  during  the  mi- 
nority of  his  son  i2.,  sold,  in  (nder  to  raise  money  for 
immoral  paiposes,  tiie  ancestral  properjbv  of  the  fa- 
mily. The  pnrchaser  acted  in  good  faith  and  gave 
value  for  such  property.  Held,  by  the  majority  of 
the  Full  Bench  (Sfakkib,  J.,  and  Oldvibld,  J„)  in 
a  suit  by  E.  against  the  purchaser  and  F,  to  recover 
such  property  and  to  have  such  sale  set  aside  as 
invalid  under  Hindu  law,  that  such  sale  was  not 
valid  even  to  the  extent  of  F,*s  share,  and  that  JB. 
was  entitled  to  recover  such  property  as  joint  family 
property.  Meld,  per  Pbabsok,  J,,  that  JB.  could  not 
recover  such  property,  and  that  the  purchaser,  hav- 
ing acted  in  good  &ith,  took  by  the  sale  F,'t  share 
in  such  property  and  might  have  such  share  ascer- 
tained by  partition.  Chaxaili  Kuab  «.  Rak  Pba- 
BAJ>        .        .        •        •      I.  Ii.  B.,  2  AlLt  867 


8a 


Power  of  father 


to  aUeuaie  aueettral  property, — D.,  in  pursuance  of 
a  promise  to  ^ve  his  danghter  a  dowry,  about  two 
years  after  her  marriage,  made  a  gift  of  joint  ances- 
tral property  to  (?.,  her  father-in-law.  P.,  D*9  son, 
sued  his  father  and  Q,  to  have  the  gift  set  aside  as 
invalid  under  Hindu  law.  Held  that  the  gift,  not 
having  been  made  with  the  plaintifl's  consent,  and 
not  being  for  any  purpose  allowed  by  Hindu  Uw, 
was  invalid,  and  that  the  plaintiff  was  entitled  to 
have  it  set  aride,  not  to  the  extent  only  of  hii  own 
share  in  such  property,  but  altogether.    Gakga  Bi- 

8HB8HAB  «.  PiBTHI  PAL     •    I.  L.  B.,  2  All.,  686 


87. 


MUahehara  law» 


^AlienaHone  for  joint  debts, — Waeie, — Under  the 
Mitakshara  law,  according  to  which  the  father  and 
•on  are  joint  owners  of  the  ancestral  estate,  the  son's 
power  to  prevent  aUenations  by  the  father  extends 
only  to  acts  of  waste,  and  not  to  alienations  for  the 
payment  of  joint  family  debts,  and  for  the  mainten- 
ance of  the  family.  BiSAMBHTTB  Naik  v.  Sttba- 
BHBBB  Mahapattub  .    1  W.  B.,  86 

liiabiUty  of  son  for  father's 


debts. — Neeeeeity, — Minor  eone, — Debt  contracted 
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to  enable  father  to  earn  a  nkHntenamec-^The  expres- 
sion  '*  family  necessity,"  justifying  the  sale  of  ancestral 
property,  must  be  construed  reasonably,  and  the  head 
of  the  family  and  those  dealing  with  him  must  be 
supported  in  transactions  which,  though  in  themselves 
diminishiag  the  estate,  yet  prevent  or  tend  to  prevent 
stUl  greater  losses.  A  reasonable  latitude  must  be 
allowed  for  the  exercise  of  a  manager's  judgment, 
especially  in  the  case  of  a  father,  though  this  must 
not  be  extended  so  far  as  to  free  the  persons  dealing 
with  him  from  the  need  of  all  precautions  where  a 
minor  son  has  an  interest  in  the  property.  The  fact 
that  a  mortgage  or  a  bond,  to  pay  off  which  anoestaral 
property  is  sold,  had  some  time  to  run,  is  not  a  suffi- 
cient reason  to  disprove  an  otherwise  apparent  family 
necessity.  The  Hindu  law  recognises  a  debt  con- 
tracted by  the  father  of  a  family  to  enable  him  to 
earn'  a  maintenance  as  one  contracted  under  pressure 
of  a  family  necessity.  Babaji  Mahadaji  o.  Ebish- 
BAJiDxvji     .  .    I.  la.  B,,  2  Bont,  666 

89. 


— — ^— — —  Impartible 
xemiMdari,^8elf-aeqnired  property, —Zemindari  in- 
herited from  maternal  yrandfather, — The  course  of 
decisions  in  the  Ifadras  Presidency  from  1818  has 
been  to  recogmse  equal  ownership  by  the  son  in  the 
grandfather's  estate,  though  it  may  not  be  divided 
between  the  father  and  the  son,  and  to  uphold  the 
father's  alienation  only  to  the  extent  of  his  share. 
Semble,^The  decision  in  Oirdharee  LalVe  caae,24 
B,  L.  M,,  187,  was  not  intended  to  vary  the  courses  of 
dedsions  in  this  Presidency.  8emble, — ^The  doctrine 
of  the  pious  duty  of  the  son  to  pay  his  father's  debte 
does  not  apply  in  the  case  of  an  impartible  semindari, 
where  the  son  is  not  able  to  protect  his  interest  as  in 
the  case  of  ordinary  property  by  electing  a  division. 

MUTTATAB  CHBTTI  V.  ZbKIVBAB  07  SlYAGIBI 

[L  I..  B^  8  Mad.,  870 

Bat,— 'Held  on  appeal  to  the  Privy  Council,  which 
reversed  the  decision  of  the  High  Court.  The  estate 
which  a  son  takes  by  heritage  from  his  father  consti- 
tutes assete  by  descent  for  the  payment  of  his  father's 
debt,  not  .incurred  for  anv  immoral  or  vicious  purpose. 
This  estete  may  be  attached  and  sold  in  execution  of 
a  decree  upon  such  a  debt,  and  that  it  is  an  impartible 
zemindari  does  not  alter  the  case.  The  principle  that 
the  ancestral  property,  in  which  the  son  acquires  an 
interest  by  birth,  is  liable  for  the  father's  debt,  unless 
within  the  above  exception,  holds  good  by  the  Mitak- 
shara law  as  administered  in  Madras  as  well  as  in 
Bombay  and  Bengel—CKrdharee  Lall  v.  Kantoo  Lall^ 
14  B.  L.  R.y  1S7:  8,  C.  L.  JR.,  1  L  A.,  321,  referred 
to  and  followed.  Part  of  an  impartible  zemindari  in- 
herited from  a  maternal  grandf atiier  was  hypothecated 
by  the  zemindar  as  security  for  a  debt  not  within  the 
above  exception.  Held  that  all  the  right,  title,  and 
interest  which  had  come  to  his  son  by  heritage  from 
the  indebted  zemindar,  as  well  in  the  hvpothecated 
part  as  in  the  rest  of  the  zemindari,  were  liable  so  far 
as  they  had  not  been  administered  in  payment  of  the 
father's  debt,  to  be  attached  and  sold  in  execution  of 
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WaSTDV  liAVr- ALIENATION— continued, 
4.  ALIENATION  BY  FATHEK-continned. 

IiiabiUty  of  son  for  father^s  debta-^on- 

tinued. 

a  decree  against  the  father,  based  on  his  admission  of 
the  debt.  A  zemindari  inherited  from  a  maternal 
grandfather  is  not  **  self -aoqnired  "  property.  QtUBfe, 
— Whether  the  zemindar,  haying  inherited  from  his 
maternal  grandfather,  was  under  the  same  restriction, 
in  reference  to  alienation  as  against  the  son,  as  he 
would  have  been  if  the  property  had  come  through 
the  male  line.  Muttayav  Chitti  v.  Sakoli  Yiba 
Pahsu  Chihkataxbiab  (ZncnrsAB  ot  Siyaqibi) 
[I.  li.  B^  6  Mad.,  1 
I..  B.,  8  L  A.,  128:  12  C.  L.  B^  168 


40. 


Ancestral  pro- 


perty.— Son's  share, — Bights  of  coparceners, — Pur- 
chafer.  Might  of.--Under  the  law  of  the  Mitakshara 
each  son  upon  his  birth  takes  a  share  equal  to  that 
of  his  father  in  ancestral  immoyeable  estate,  and  can 
compel  his  father  to  make  partition  of  sudi  estate. 
The  rights  of  the  coparceners  in  a  joint  Hindu  family 
consisting  of  a  father  and  his  sons  do  not  differ  from 
those  of  the  coparceners  in  a  like  family  consisting  of 
undivided  brethren,  except  in  so  far  as  the  sons  are 
affected  by  the  obligation  of  the  Hindu  law  to  pay 
their  father's  debts,  and  bf  the  fact  that  he  is  natur- 
ally the  manager  of  the  joint  family  estate.  It  is 
settled  law  in  the  Madras  Presidency,  that  one  co- 
parcener may  dispose  of  ancestral  undivided  estate  to 
the  extent  of  his  own  share,  even  by  private  convey- 
ance, whether  for  value  or  by  ^dt.  In  the  Bombay 
P!residency,  unauthorised  alienations,  voluntarily  made 
by  one  coparcener,  are  good,  even  for  his  own  share, 
only  when  made  for  value.  In  Bengal,  the  law  which 
prevails  in  the  other  Presidencies  as  to  alienation  by 
private  deed  has  not  yet  been  adopted,  but  it  is  now 
settled,  that  the  purchaser  of  undivided  property,  sold 
in  execution  of  a  decree  during  the  life  of  the  debtor 
for  his  separate  debt,  acquires  the  debtor's  interest  in 
such  property,  with  the  power  of  ascertaining  and 
realising  it  by  partition.  Under  the  Hindu  law, 
subject  to  certain  limited  exceptions,  the  whole  of 
the  undivided  estate  of  a  joint  family  is  Uable  in  the 
hands  of  sons  for  the  debts  of  their  f aUier.  According- 
ly, where  ancestral  property  has  passed  out  of  the  fami- 
ly, either  under  a  conveyance  executed  by  the  father  in 
consideration  of  an  antecedent  debt,  or  in  order  to 
raise  money  to  pay  off  an  antecedent  debt,  or  under 
a  sale  in  execution  of  a  decree  for  the  father's  debt, 
his  sons,  by  reason  of  their  duty  to  pay  their  father's 
debts,  cannot  recover  that  property,  unless  they  show 
that  the  debts  were  of  a  kind  for  which  they  would 
not  have  been  liable,  and  that  the  purchasers  had 
notice  to  that  effect;  and  a  purchaser  at  an  execu- 
tion-sale, being  a  stranger  to  the  suit  without  such 
notice,  is  not  bound  to  make  enquiry  beyond  what 
appears  on  the  surface  of  the  proceedings.  In  a  suit 
by  the  members  of  an  undivided  Hindu  family  gov- 
erned bv  the  law  of  the  Mitakshara,  to  set  aside  a 
sale  of  joint  ancestral  property  which  had  been  sold 
in  execution  of  a  decree  obtained  against  their  de- 
ceased father,  on  the  ground  that  the  debt  was  not 
one  for  which  such  property  could  be  made  liable,  it 
appeared  that,  prior  to  the  sale,  the  plaintiffs  had 
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timted, 

yreiened  a  claim  of  objection  thereto  on  the  same 
grounds,  and  that  the  Court  of  execution  had  de- 
clined to  adjudicate  the  claim,  and  had  directed  the 
sale  to  proceed,  referring  the  cliumants  to  a  regular 
suit.  Seld  that  the  purchasers  at  the  execution- 
sale  must  be  taken  to  have  had  notice,  actual  or  con- 
structive, of  the  objections  made  to  the  sale  by  the 
phuntifls,  and  of  the  order  passed  thereon  by  the 
Court,  and  to  have  purchased  with  knowledge  of  the 
plaintiffs'  claim,  and  subject  to  the  result  of  their 
suit,  ffeld,  also,  that  the  property  having  been  at- 
tached for  the  debt  of  a  co-sharer  during  his  lifetime, 
the  sale  was  good  for  his  share,  but  that^  as  it  ap- 
peared on  the  evidence  in  the  suit  that  the  debt  was 
one  for  which,  according  to  Hindu  law,  the  other  co- 
sharers  could  not  be  made  liable,  the  sale  was  not 
good  for  their  shares.  Stjsaj  Bunbi  Kobs  v,  Shbo 
PBBBAsSiireH     .  I.  Ii.  B.»  5  Calo.,  148 

[4  O.  li.  B.,  226 
Ii.  B.,  6 1.  A.,  88 


41. 


Alienation    of 

'father.— Rights 

lu  family  con- 


joint  undivided familg  property 
of  sons, — Z.,  a  member  of  a  joint 
sisting  of  himself  and  his  sons,  in  January  1869,  in 
order  to  raise  money  to  pay  off  family  debts  and  for 
family  necessities,  conveyed  a  two-anna  share  out  of 
an  eight-anna  share  of  a  village  belonging  to  the 
family  to  J.,  who  sued  him  on  such  conveyance  for 
possession  of  the  two-anna  share,  and  obtained  a  de- 
cree and  possession  of  such  share.  In  June  1879 
the  sons  and  the  grandson  of  Z,  sued  B.  to  recover 
such  share.  Reld,  with  reference  to  the  ruling  of 
the  Priw  Council  in  8uraj  Bunsv  Koer  v.  Sheo 
Persad  Singh,  L  L,  B.,  6  Calc,,  148,  that  the  suit 
was  not  miuntainable.  Dabbu  PajtDby  v,  Bikar- 
hajitLal  .        .       I.  L.  B.,  8  AUU 126 

42. 


—    Minor   sons. — 

Adult  sons. — Necessity  for  alienation. — A.,  the  father 
and  managing  member  of  a  Hindu  family  subject  to 
Mitakshara  law,  executed  bonds  mortgajging  a  por- 
tion of  the  ancestral  estate  to  the  father  of  the  de- 
fendants. At  the  date  of  the  mortgages  A.  had  liv- 
ing a  wife  and  two  sons,  one  of  whom  was  alleged  to 
be  an  adult,  and  the  other  a  minor.  The  mortgagee 
instituted  suits  on  the  bonds,  making  A.  only  a  de- 
fendant, and  in  execution  of  decrees  obtained  by  him 
in  those  suits,  four  portions  of  ancestral  property 
were  attached  and  sold  by  the  Court,  the  sale-certi- 
fieates  being  of  the  righl^  titie,  and  interest  of  the 
judgment-debtor,  and  were  purchased  by  the  mort-- 
gagee,  who  got  possession  of  the  whole  sixteen  annas  of 
the  four  portions  of  ancestral  estate  sold.  In  a  suit 
by  the  widow  and  the  two  sons  of  .^.  to  recover  their 
shares  in  the  property  from  the  representatives  of 
the  mortgagee,— J70M  that  as  A*  alone  executed  the 
mortgages,  and  was  alone  made  a  defendant  in  the 
suits  on  the  bon^  the  sale  in  execution  as  against  the . 
minor  could  pass  the  entire  sixteen  annas  of  the  estate 
only  in  the  event  of  the  defendants  proving  that  suffi- 
cient necessity  existed  for  incurring  the  debt;  if  no 
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neoeuity  wag  proved,  only  the  right>  title,  and  inter- 
est of  A,  passed  by  the  sale,  although  the  loans  might 
have  been  appUed  by  him  to  immoral  purposes,  and 
the  sons  might,  if  properly  proceeded  against,  have 
been  bound  to  pay  AJs  debt.  As  agunst  the  adult 
aon,  only  the  righi^  title,  and  interest  of  A,  would  pass 
unless  necessity  were  shown.  Qtutre, — WheUier, 
even  if  necessity  were  proved,  the  interests  of  adult 
members  of  .the  family  could  be  affected  without 
their  consent.  Where,  upon  a  sale  under  a  decree 
obtained  upon  a  mortgage-bond  against  the  father  of 
a  If  itakshara  family,  property  other  than  that  in- 
cluded within  the  mortgage-bond  is  sold,  such  sale 
only  passes  the  right,  ti&,  and  interest  of  the  father. 
The  principles  laid  down  in  the  cases  of  Chidharee 
Lall  V.  Kanioo  Lall,  14  B.  L,  M.,  187  ;  Suraj  £unn 
Koer  V.  8heo  Fersad  Singh,  I.  L,  i2.,  5  Cale.,  148; 
and  Dtemdyal  LaU  v.  Jugdeep  Narain  Singh, 
L  L.  M.,  S  Cale,,  198,  enunciated  and  discussed. 
PUXBID  NABAIK  SiSO  v.  HOKOOlf  A9  Sahat 

[I.  L.  B^  5  Oala»  846:  5  C.  L.  B.,  570 


48. 


Joint  Hindu  fa- 


mUg,--^aini  family  propertg.^Joini  family  debt 
— JBxeentian  of  decree  againei  father, — Bighie  of 
eoue. — B,,  a  Hindu  father,  gave  certain  persons  a 
bond  in  which  he  hypothecated  the  joint  undivided 
property  of  his  family.  Such  persons  obtained  a  de- 
cree against  B.  on  such  bond,  in  the  execution  of 
which  *'8ach  rights  and  interests  only  as  B,  had,  as  a 
Hindu  father,  in  a  joint  undivided  family  "  were  put 
up  for  sale.  SeUL  that,  although  B,  might  have,  as  a 
ffindu  father,  a  power  of  deaUng  with  the  interests 
of  his  sons,  that  circumstance  would  not  make  such 
interests  his  own,  so  as  to  pass  them  by  a  sale  which 
affected  his  own  interests  only,  and  the  auction- 
purchasers  could  be  held  only,  to  have  purchased  his 
interests.  Nanhax  Joti  «.  Jaihaitoal  Chaubby 
[I.Ii.B.,3AIl.,294 


44. 


— ^— — -^— -  Joint  Hindu 
familg.^Joint  family  debt, — Sale  of  joint  family 
property  in  execution  of  decree. — When  a  mem- 
ber of  a  joint  Hindu  family  is  sued  for  a  family 
debt  it  may  be  assumed  that  he  is  sued  for  the  same 
as  the  representative  of  the  family;  and  when  the 
decree  in  such  a  suit  b  substantially  one  in  respect  of 
the  family  debt  and  against  the  representative  of  the 
family,  such  decree  may  properly  be  executed  against 
the  family  property.  Seld,  therefore  (Straight,  /., 
dissenting),  where  the  father  of  a  joint  Hindu  family, 
as  the  representative  of  the  fiunily,  borrowed  money 
for  family  purposes,  hypothecating  family  property 
for  the  repayment  of  such  money,  and  in  a  suit 
to  recover  such  money  by  the  sale  oi  such  property 
and  other  family  property  a  decree  was  made 
against  him  directing  the  sale  of  the  hypothe- 
cated property  and  such  other  property,  and  such 
properties  were  sold  in  execution  of  such  decree, 
that,  having  regard  to  these  facts,  it  was  reasonable 
tu  hold  that  the  father  was  sued  as  the  representative 
of  the  family,  and  such  decree  was  made  against  him 
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in  that  capacity,  and  was  so  executed  against  him,  and 
consequently  his  sons  were  not  entitled  to  recover 
their  legal  shares  of  such  properties  from  the  auction- 
purchaser.  Bieeeeeur  Lall  Sahoo  v.  Luehmeeeur 
8ingh,';L,  B.,  6 1,  A.,  238,  followed ;  Deendyal  Ldl  v. 
Jugdeep  Narain  Singh,  I,  L,  B„  S  Calo.,  198,  distin- 
guished. Par  Stbaight,  «7.-— That  the  father  alone 
having  been  a  party  to  such  suit,  and  the  sons  -^ot 
having  been  parties  thereto  either  personally  or  by  a 
formally  constituted  representative,  and  such  decree 
being  against  the  father  alone,  the  rights  and  interest 
of  the  sens  in  the  family  properties  were  not  affected 
by  the  sale  of  such  properties  in  execution  of  such 
decree,  and  the  sons  were  entitled  to  recover  their  le-  • 
gal  shares  of  such  properties  from  the  auction-pur- 
chaser. Deend^al  Lai  v.  Jugdeep  Narain  Singh, 
followed.  Bak  Nabaih  Lal  v.  Bhawaki  Prasad 
[I.I..IUdAlU443 


45. 


Joint  Hindu 


family.— Debte  contracted  by  father  ae  manager  of 
family  bueiness. — Sale  of  ancestral  property  in  exe- 
cution of  decree  against  f  ather.^ Son' e  share, — N,  a 
member  of  a  joint  Hindu  family,  oonsiBting  of  him- 
self, his  wife,  and  his  minor  son,  X.,  mani^;ed  the  joint 
family  business,  which  was  carried  on  under  the  stylo 
of  "  Atma  Bam  Anokhe  LaL  "  As  manager  of  such 
business  he  contracted  certain  debts,  for  which  he  was 
sued  as  the  "proprietor ''  of  the  firm  of  <'Atma  Bam 
Anokhe  Lal,"  and  for  which  decrees  were  passed 
against  him,  in  execution  of  which  ancestral  prc^rty 
of  the  family  was  sold.  X.,  his  minor  son,  sued 
to  have  such  sale  set  aside,  and  to  recover  his  share  of 
such  property,  on  the  ground  that  such  decrees  had 
been  passed  against  his  father  personally,  and  only  his 
interests  in  such  property  passed  by  such  sale.  Held 
that,  looking  at  the  capacity  in  which  N,  was  sued, 
and  the  nature  of  the  debts  for  which  such  decrees 
ven,  such  decrees  must  be  taken  to  have  been 
against  JV.  as  the  managing  head  of  the 
ily,  and  X.  was  therefore  not  entitled  to  recover 
his  share  of  such  property.  Phijl  Chaitd  v,  Laohmi 
Chand  .  I.  !<•  B.,  4  AIL,  488 


46. 


Mitahshara 


law. — Ancestral  property. — Sale  of  Joint  family 
property. — Debts  legally  contracted  by  father. — 
Sale  in  execution  of  decree, — There  is  no  foundation 
either  in  the  Mitakshara  htw  itself,  or  in  any  decisions 
passed  by  the  Judicial  Committee,  for  the  broad  pro- 
position that  in  all  cases  under  a  sale  in  execution  of 
a  money-decree  against  the  father  in  a  joint  family, 
consisting  of  a  father  and  sons,  whether  adults  or 
minors,  nothing  but  the  father's  share  passes.  The  re- 
sult of  an  examination  of  the  leading  cases  on  the  sub- 
ject is,  that,  in  each  such  case,  the  question  as  to  what 
was  sold  in  execution  must  be  first  determined  (the 
mere  circumstance  that  a  decree  was  obtained  against 
the  father  alone  is  not  conclusive  upon  the  point) ; 
and  it  should  further  be  enquired  whether  the  father 
was  sued  in  his  representative  capacity  or  not,  and  if 
not  so  sued,  then  whether  the  sons  are  entiUed  to  set 


Digitized  by 


Google 


(    8168    ) 


DIGBST  OF  GASES. 


(    2164    ) 


HnroU  JJLW^ALLENATlOTX-'eotUimied. 
4.  ALIENATION  BY  YATEXR—eofUinued. 

Uability  of  eon  for  father's  debts— ^m- 

titimed, 

aside  the  nie  qmd  their  ihares.  The  deoiBioii  of  the 
Privy  Cooncil  in  DeM  Djfal  Loll  v.  Jtiffde^ 
Narain  Sii^h,  L  L.  E,,  8  Calo,,  198,  in  no  way  oon- 
flicte  with  the  principle  Lud  down  in  the  case  of  Mud' 
dmnThakfforY.KaiUooLaU,14B.L.B.,187.     Um- 

BIOA  FEOBAD  TxWABT  9.  RAM  SaHAT  LaLL 

[I.I«.B^8Calo^898:  10O.I..B^606 


47. 


Anoeitral    pro- 


perty,— FeUher  and  wn. — Miyht  of  father  to  alien- 
ate for  debte, — Ineolvency  of  father, — Vesting 
order, — Ineoloent  Act,  11  and  12  Viot,,  e,  7. — 
Death  of  ineotvent,— Subsequent  eale  hy  Qffleial 
Asaignee, — Title  of  purchaser. — Bights  of  son.^A 
&ther  and  son  were  possessed  of  immoveable  an- 
cestral propM^y  consisting  of  certain  houses.  The 
&ther,  becoming  insolvent,  took  the  benefit  of  the  In- 
solvent Act;  and  the  usoal  vesting  order,  under 
section  7  of  the  Insolvent  Act,  11  and  12  Victoria 
Cap.  21,  was  thereupon  made.  Shortly  afterwards 
the  father  died,  and,  soon  after  his  death,  the  Official 
Assignee  sold  the  houses  in  question  to  the  defendant 
in  onier  to  raise  money  to  pay  off  the  deceased  insol- 
vent's debts.  The  son  now  brought  a  suit  to  recover 
the  whole,  or  a  portion,  of  the  said  houses,  contesting 
the  right  of  the  Official  Assignee  to  convey  any  inter- 
«Bt,  or  at  least  his  interest  in  the  said  houses,  to  the 
purchaser.  Seld  that  the  sale  was  valid,  and  conveyed 
to  the  purchaser  the  interest  of  the  pUintifl  as  well 
as  that  of  his  deceased  father.  Under  the  Mitak- 
ahara  law  a  father  has  the  right  to  dispose  of  his 
son's  interest  in  ancestral  immoveable  estate  for  the 
payment  of  his  own  debts  not  contracted  for  immoral 
purposes ;  and  a  vesting  order,  made  under  section 
7  <&  the  Insolvent  Act,  vests  that  right  in  the 
Official  Assignee,  who  can,  therefore,  give  a  good  and 
complete  titie  to  such  ancestral  immoveable  estate  to 
a  purchaser.  The  death  of  the  insolvent  had  no  ef- 
fect on  the  proceedings  in  his  insolvency,  or  on  the 
power  of  the  Official  Assignee.  The  ancestral  estate 
previously  vested  in  the  Official  Assignee  was  not  there- 
by divested  from  him  and  vested  in  the  son  by  right  of 
survivorship.  Semble, — In  the  event  of  the  father's 
estate  producing  a  surplus  over  and  above  the  amount 
requir^  to  satisfy  his  debts,  such  surplus  might 
be  made  available  to  answer  the  claims  of  the  son  in 
respect  of  his  interest  in  ancestral  immoveable  pro- 
perty sold  in  the  realisation  of  the  father's  estate. 

FAKIBOHAin)  MOTIOHAin)  V.  MonOHAlTD  HUBBUOK- 

OHAKS I.  Ii.B.*  7  BoxiL,  488 


4a 


MUhila    law, — 

8on*9  interest  in  ancestral  estate, — ^Ancestral  pro- 
perty which  descends  jto  a  father  under  the  Mithila 
law  IS  not  exempted  from  liability  to  pay  his  debts 
because  a  son  is  bom  to  him.  Such  exemption  can 
only  be  pleaded  when  the  nature  of  the  debts  incurred 
by  the  father  is  such  as  would  free  the  son  from  the 
usual  obligation  of  discharging  his  Other's  debts  out 
of  the  ancestral  estate.  A  d^ree,  properly  obtained 
against  the  father,  can  be  executed  by  sale  of  such 
ancestral  estate  and  the  interests  of  the  sons  as  well 
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ae  of  the  father  will  be  bound  by  it.  A  purchaser 
at  such  sale  is  not  bound  to  enquire  into  the  circum- 
stances under  which  the  decree  was  made.  Gibdha- 
BBB  Lall  V,  Eantoo  Laij^  Mudduit  Thakoob 
o.  Kakioo  Lall  14  B.  !<•  B^  187 

[22  W.  R»  56 : 1..  B.,  II.  A.,  821 

Beversing  the  decision  of  the  High  Court  in  Kav- 
Too  Lall  «.  Gibdhabbb  Lall 

[8  W.  B^  400 

Akoobaobb    Koobb    «.  Bhttoobutty   Koobb. 
Sham  Soobdbb  Koobb  v.  Jumna  Koobb 

[26  W.  B^  148 

Bam    Sahot    Sikoh  v,   Mohabbbb  Pbbshad. 
Kbbho  Lall  v.  Mohabbbb  Pbbshad 

[25W.B^185 

MnvBABi  Koobb  o.  Nowbuttub  Koobb 

[8  0.I..  B.,428 


48. 


Son's  interest  in 


the  ancestral  estate. — The  interest  which  a  son  by 
birthacquires  in  the  ancestral  estate  of  his  father  under 
the  Mitakshara  law,  does  not  entitle  him  to  claim 
exemption  from  all  debts  contracted  by  thefitther 
subsequent  to  his  birth.  Such  exemption  can  only  be 
claimed  when  the  debts  are  of  an  illegal  nature,  or 
have  been  contracted  for  immoral  purposes.  An  alien- 
ation made  by  the  father  by  way  .of  mortgage  or 
sale  for  the  discharge  of  a  debt  for  which  the  property 
would  be  ultimately  liable,  falls  within  the  meaning  of 
the  unavoidable  transactions  spoken  of  in  paragr^hs 
28  and  29,  section  1,  chapter  I  of  the  Mitakshua. 
MuDDUV  QoPAL  Lall  e.  Gowbubbuttt.  Gib^ 
DHABI  Lall  Sahoo  o.  Gowbvkbutty.  Poosnir 
Lall  Sahoo  v.  Gowbuvbuttt 

[15  a  Ii.  B.,  264:  28  W.  B.,  866 


60. 


Suit  on  promiS" 


61. 


sory  note  given  5y  father  for  family  purposes, — 
Per  Ibkbs,  J. — Semble, — ^A  suit  on  a  promissory  note 
made  by  a  Hindu  father  would  lie  against  sons  join- 
ed in  the  suit  with  the  father  as  defendants  on 
an  allegation  that  the  debt  was  incurred  for  proper 
family  purposes.  Hamabami  Mudaliab  v.  Sbllat- 
I.I..B.,4MacL,d76 

———————  Nature  of  debts. 

— In  a  suit  to  set  aside  a  sale  of  ancestral  property 
in  which  it  was  contended,  ylr<^/y,  that  the  debt  in 
satisfaction  of  which  the  sale  had  taken  place,  was 
contracted  for  an  immoral  purpose;  secondly,  that  a 
debt  might  be  immoral  either  in  respect  of  the  object 
for  which  it  was  contracted,  or  in  respect  of  the 
means  by  which  the  money  was  obtained ;  and,  third- 
ly, that  in  anv  case  the  judgment-debtor  coi:dd  only 
sell  his  own  half -interest,  and  not  the  h^-interest 
which  his  son  had  in  the  property, — Held  that,  as 
the  debt  represented  liabilities  which  the  judgment- 
debtor  had  incurred  in  making  bond  fide  for  his  em- 
ployer a  contract  which  that  employer  had  repudiated, 
it  was  properly  l^inding  on  his  son;  and  that  the  son's 
inchoate  interest  in  the  property,  which  would  ripen 
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on  the  father's  death,  wag  not  a  leparate  half-interest 
in  the  estate,  the  father's  whole  interest  in  which  had 
passed  in  the  sale.  Wajid  Hobbein  «.  Navkoo 
SufGH 26W.il,  811 


52. 


—————  Bight  qf  son  to 
aei  aside  tUienaiion, — Immorality* — Following  a  rul- 
ing of  the  Privy  Council,  Qridharee  Lall  y.  Kanioo 
LaU,  14  B,  L.  B„  187,  it  was  held  that  a  bond  fide 
purchaser,  for  valuable  consideration,  of  ancestral 
property  sold  in  execution  of  a  decree,  is  not  bound 
to  go  further  back  than  to  see  that  there  was  a  decree 
and  that  the  property  was  liable  to  satisfy  the  decree. 
Where  this  is  done,  the  heirs  of  the  deceased  judg- 
ment-debtor are  not  entitled  to  come  in  and  set  aside 
the  proceedings  and  recover  the  property.  A  son's  free- 
dom from  obligation  to  discharge  his  father's  debt, 
has  respect  to  tiie  nature  of  the  debt  and  not  to  the 
nature  of  the  property  whether  ancestral  or  acquired. 
If  the  debt  of  the  father  had  been  contracted  for  any 
immoral  purpose,  the  son  might  not  be  under  any 
pious  obligation  to  pay  it  Attending  nautches,  and 
occasionally  giving  nantches  at  one's  own  expense, 
cannot  be  considerod  immorality  absolving  from  sudi 
obligation.    Budbbb  Lall  «.  Kahtbb  Lall 

C28W.B.,260 


68. 


'  Miiakeharalaiw, 

-■^Son'e  interest  in  anoestrtU  estate. — Burden  of 
proof. —Jn.  a  suit  by  a  son  to  set  aside  an  alienation 
of  property  made  by  his  father  during  the  son's  mi- 
nority, it  was  shown  that  the  property  in  suit  origin- 
ally belonged  to  the  plaintiff's  grandfather,  who 
came  to  a  partition  of  his  property  with  his  brother; 
and  that,  on  the  death  of  the  plaintiff's  grandfather, 
his  two  sons,  the  father  and  uncle  of  the  plaintiff, 
divided  the  estate  between  them,  the  property  in  suit 
falling  to  the  share  of  the  plaintiff's  nther.  It  was 
sought  to  set  aside  the  alienation  on  the  ground  that 
there  was  no  legal  necessity  for  effecting  it.  The  suit 
was  brought  seven  or  eight  years  after  the  pluntiff 
attained  las  majority.  Held  that,  notwithstanding 
the  partition  by  the  plaintiff's  father,  the  property 
was  ancestral  property  in  which  the  plaintiff  at  his 
birth  acquired  an  interest.  Held  also,  reversing  the 
decision  of  the  Courts  below,  that  the  question  to 
be  tried  in  the  suit  was,  according  to  the  decision  of 
the  Privy  Council  in  Qridharee  Lall  v.  Kantoo  Lall, 
14  B,  L,  B,,  187,  not  whether  there  was  any  legal 
necessity  for  the  alienation,  but  whether  the  debt  of 
the  father,  in  satisfaction  of  which  the  alienation  was 
made,  was  incurred  for  an  immoral  purpose,  and  that, 
under  the  circumstances,  the  onus  was  on  the  plaintiff 
to  show  that  it  was.  QiuBr0,>-Is  a  son  bound  to  dis- 
charge debts  of  the  father  which  are  illegal,  though 
not  immoral?  Adubkoni  Dbti  o.  Chowbhby  Sib 
Naaazh  Eub        .        .  I.  li.  B.,  8  Oalfx,  1 

64,  — — ^— — — — ^  Sale  in  exeou* 
tion  of  personal  decree,  of  decree  to  enforce  mort- 
gage  against  father, — Sop^s  right  to  set  aside  sale, 
— B.,  die  father  of  an  undivided  Hindu  &mily,  bor- 
rowed B700  from  P.  in  1867,  and  executed  a  mortgage 
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bond  hypothecating  family  property  to  secure  the 
debt.  In  suit  No.  198  of  1876  P.  recovered  judg- 
ment against  B,  for  Bl,229  and  costs,  and  the  lands 
mortgaged  were  declared  by  the  decree  to  be  liable 
for  the  debt  In  1876  the  plaintiff,  one  of  B*s  sons, 
brought  a  partition  suit  ^o.  622)  against  his  father 
to  ol^n  his  share  of  the  &mily  property.  P.  inter- 
vened and  was  made  a  par^.  |In  1877  P.  took  out 
execution  of  his  decree,  and  the  mortgaged  property 
was  brought  to  sale  and  purchased  by  P.  for  Bl,200, 
and  a  sale  certificate  was  issued  under  section  259  of 
Act  YIII  of  1859,  deckring  the  sale  of  the  right,  title, 
and  interest  of  the  judgment-debtor  in  the  property 
mentioned  therein  confirmed.  In  suit  No.  G22  it  was 
not  alleged  by  the  plaintiff  that  the  debt  was  con* 
tracted  by  his  father  for  purposes  which  would  excuse 
a  son  from  his  obligation  to  pay  it,  but  the  amount 
which  remained  due  on  the  bond  of  1^7  was  disputed 
and  not  determined  by  the  Munsif ,  who  held  that  P. 
only  acquired  by  his  purchase  the  father's  share 
in  the  land  under  the  authority  of  Deendgal  LalVe 
case,  Z  L,  B,,  8  Cale.,  198,  or  bv  the  Subordinate 
Judge,  who  hdd,  on  the  authority  A  Oirdharee  LaWe 
case,  14  B.  L,  B.,  187,  that  the  plaintiff's  cUdm 
agunst  P.  was  invalid,  considering  the  decree  against 
the  father  sufficient  evidence  of  the  debt.  B.  also 
borrowed  &450  from  A„  and  in  1872  executed  a 
mortgage  bond  hypothecating  other  family  lands 
to  him  as  securi^.  In  1876  A,  brought  a  suit 
(No.  85)  against  B.  to  recover  the  amount  due  on  the 
bond  ^m  B,  personally  and  by  sale  of  the  mort- 
gaged land,  and  in  1877  the  mortgaged  lands 
were  sold  in  execution  of  the  decree  and  a  certi- 
ficate issued,  in  the  same  form  as  in  P.'s  suit,  to 
A.  A.  also  intervened  in  the  partition  suit  and  waa 
made  a  party.  The  amount  due  by  i?.  to  ^.  secured 
by  the  mortgage  was  not  disputed,  nor  was  it  alleged 
that  the  debt  was  contracted  for  immoral  purposes. 
The  lower  Courts  decided  the  pkuntiff's  daim  agunst 
ul.  in  the  same  way  as  his  claim  against  P.  B[eld 
(Ihkbs  and  MuTTUSAm  Ayyab,  JJ.,  dissenting)  that 
the  decision  of  the  Privy  Council  in  the  case  of 
Ghirdharee  LaUv,  Kantoo  Lall,  14  B,  L,  B.,  187,  in 
binding  on  and  must  be  followed  by  the  Courts  in 
this  Presidency,  and  that  the  liability  of  a  son  to  dis- 
charge his  fiither's  debts  is  commensurate  with  the 
whole  interest  the  son  takes  in  the  ancestral  as  well  as 
in  the  self -acquired  property  of  his  father.  Jffeld 
also,  that  it  was  necessary  to  determine  whether  the 
amount  alleged  by  P.  remained  due  on  the  bond 
of  1876,  because,  if  it  was  established  by  the  fOuntiff 
that  the  debt  was  substantially  less  than  it  waa 
asserted  to  be,  the  pkuntiff  might  have  a  claim  to 
equitable  relief  inasmuch  as  the  decree-holder  brought 
the  land  to  sale  after  the  institution  of  the  partition 
suit.  ^024,  lastly,  that  if  the  sale  to  ui.  was  made  in 
execution  fk  so  mudi  of  the  decree  as  was  purely  per- 
sonal, the  plaintiff's  daim  was  properly  dismissed  as 
against  A ,  but  if  the  sale  was  made  in  execution  of 
the  order  for  the  enforcement  of  the  mortgage  it 
could  not  bind  the  pluntiff,  inasmuch  as  it  was  the 
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duty  of  the  mortgagQe  to  make  plaintiff  a  party  to 
Bait  No.  35,  and  afford  him  an  opportunity  of  redemp- 
tion, but  that,  if  the  sale  was  set  aside,  the  plaintiff 
could  not  claim  to  be  placed  in  a  better  position  than 
he  would  have  occupied  had  the  sale  not. taken  place, 
and  that,  as  his  interest  was  bound  by  the  mortgage, 
be  would  hold  that  interest  subject  to  a  proportionatQ 
part  of  the  mortgage  debt.   Per  Tubnbb,  C.  J, — The 
obligation  under  the  ancient  Hindu  law  of  the  son 
and  grandson  to  discharge  the  debt  of  the  father  and 
grandfather  has  been  preserved,  while  the  power  of 
the  father  to  deal  with  ancestral  immoveable  property 
has  been  curtailed.     A  personal  obligation  arising 
from  the  filial  relation  and  independent  of  assets 
exists  as  well  as  an  obligation  attaching  to  the  herit- 
age in  the  hands  of  lineal  descendants  of  the  debtor. 
The  question  as  to  the  extent  of  the  son's  liability  is 
not  one  at  contract^  but  the  duty  is  an  incident  of 
inheritance.     Assets  available  for  the  payment  of  a 
father's  debt»  mean  and  include  the  whole  estate  in 
which  the  son  by  birth  acquired  rights.   The  validity 
of  an  alienation  to  a  purchaser  for  consideration  in 
Bombay,  as  in  Madras,  did  not  originate  in  any  local 
usage,  but  in  an  exceptional  doctrine  established  by 
modem  jurisprudence*  The  duty  of  the  son  is  incident- 
al to  the  heritage  and  subsists  from  the  inception 
of  the  son's  interest  therein.      As  a  father  can  make 
a  valid  alienation  of  ancestral  property  so  as  to  bind 
the  son's  interest,  the  law  will  execute  the  father's 
power  for  the  benefit  of  creditors.  There  are  substan- 
tial differences  between  a  sale  in  execution  for  a 
mon^  decree  and  a  sale  under  a  decree  ordering 
a  sale  to  enforce  a  mortgage.    In  the  former  case  the 
Court  proposes  to  sell  whatever  interest  in  the  pro- 
perty would,  under  any  circumstances,  be  available  to 
creditors  at  the  date  of  the  attachment;  in  thia  latter 
case,  whatever  interest  the  mortgagor  was,  under  any 
circumstances,  competent  to  create  and  intended  to 
ereate  at  the  time  of  the  mortgage.    Although  a 
son's  interest  may  pass  by  a  sale  in  execution  of 
a  decree  in  a  suit  to  which  he  was  no  party,  yet  the 
aon  is  not  concluded  by  the  deoree.      It  is  competent 
to  him  to  contest  the  sale  in  subsequent  proceed- 
ings on  any  grounds  which  had  he  been  a  party 
he  might  have  advanced  to   protect  his  interest. 
JPm*  iHirBS,  .T^—The  question  of  the  extent  of  the 
liability  of  the  son  is  a  question  of  contract  and  not 
a  question  of  succession  and  to  be  determined  not  by 
Hindu  law  but  by  the  Statute  law  or  the  law  of 
equity  and  good  conscience.    Since  1837,  the  decisions 
In  Madras  have  determined  that  the  liability  of  the 
aon  exists  only  to  the  extent  he  may  have  taken 
assets.     According  to  the  Mitakshara  the  son  has 
property  by  birth  in  the  estate  of  his  grandfather, 
and  since  1813  the  right  to  alienate  his  share  without 
the  consent  of  his  coparceners  has  been  established. 
The  father  cannot  leave  assets  in  the  property  of  his 
ion.    The  share  of  the  father  in  ancestral  estate  does 
not  accrue  to  the  son  by  survivorship  instead  of 
becoming  fkvulable  as  assets  because  of  the  rule  of 
Hindu  law  which  requires  the  taker  of  wealth,  whether 
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l^  survivorship  or  inheritance,  to  discharge  the  debts. 
The  decision  in  Chirdharee  LaU*§  case  cannot  alter 
the  law  as  to  rights  in  property  so  as  to  make  the 
son's  interest  the  father's  estate.    Until  the  decision 
in  Cfirdkaree  LaWs  case,  the  son's  freedom  from 
liability  to  pay  the  father's  personal  debt  in  the 
father's  lifetime  was  universally  supposed  to  exist, 
and  that  decision  ought  not  to  be  fdlowed  in  the 
Madras  Presidency  so  far  as  it  lays  upon  the  son  the 
duty  of  discharging  his  father's  debt  in  his  lifetime, 
or  so  far  as  it  limits  the  son's  right  to  question 
charges  made  by  the  father  upon  the  family  property 
to  the  case  of  debts  immorally  contracted.    The  rules 
laid  down  in  Saravana  Tevan  v.  Muttayi  Ammat, 
6  Mad,,  871,  should  be  followed,  and  when  a  decree 
is  against  the  father  for  his  separate  debts,  the  pur- 
chaser of  ancestral  property  under  the  decree  takes 
at  most  only  the  share  or  interest  to  which  the  father 
was  entitled  at  the  date  at  which  the  charge  was 
created.    Per  Muttvsaxi  Aytax,  J. — The  power 
of  a  Hindu  father  to  sell  ancestral  lands  is  limited. 
The  rights  of  coparceners  in  an  undivided  Hindu 
family  governed  by  the  Mitakshara  which  consists 
of  a  father  and  sons  do  not  differ  from  those  of  co- 
parceners in  a  fiunily  which  consists  of  undivided 
brothers,  except  so  far  as  they  are  affected  by  the 
peculiar  obligation  which  the  Hindu,  law  imposes 
on  sons  of  paying  their  father's  debts.    The  son's 
dut^  to  pay  his  father's  debts  is,  according  to  the 
anaent  texts,  a  legal  obligalion,  because  it  was  en- 
forced compulsorily  by  £Undu  kings  through  their 
Judges,  who  exercised  an  ecclesiastical  as  well  as  a 
secular  jurisdiction.    Since  1837  in  this  Presidency 
it  has  been  considered  that,  when  no  assets  were 
inherited,  the  question  of  the  son's  liability  for  the 
father's  debts  was  one  of  contract  and  governed, 
under  Madras  Beguktion  III  of  1802,  not  by  Hindu 
law,  but  by  the  rule  of  equity  and  good  conscience. 
There  is  no  case  decided  in  the  Mwd^ae  Presidency 
before  CHrdharee  Lall'e  case  in  which  the  son's  ob- 
ligation was  not  treated  as  a  mere  moral  duty.    But, 
granting  that  the  judgment  may  be  enforced  as  a 
legal  obligation,  it  would  be  a  good  defence  under 
the  ancient  Hindu  law  for  the  son  to  plead  that  the 
obligation  could  not  arise  in  his  father's  lifetime  to    . 
pay  a  debt  contracted  by  the  father  for  his  own 
purposes.    The  decision  m  Oirdharee  Lall'e  case 
ought  not  to  be  followed  in  this  Presidency ;  ^1),  be* 
cause  at  the  peculiar  view  which  has  prevailed,  as 
to  the  nature  of  the  pious  obligation,  for  more  than 
forty  years ;  (2)  because  of  the  doctrine  of  alienability 
of  undivided  interest  which  has  been  generally  re- 
cognised as  a  matter  of  equity  for  more  than  sixty 
years,  and  as  a  matter  of  right  for  upwards  of  twenty 
years;  (3)  because  the  son's  right  of  interdiction  and 
power  to  defraud  creditors,  provided  b^  the  Mitak- 
shara, have  been  taken  away  by  recognising  that  an 
undivided  interest  is  on  the  footing  of  the  copar- 
cener's separate  property  for  the  purpose  of  satisfying 
his  obligations;  (4)  because  it  is  desirable  to  wait  for 
an  authoritative  ruling  by  the  Privy  Council  in  a 
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Mcutras  caie  before  nnsettliiig  the  law.  In  the  pro- 
cedure followed  in  suits  brought  against  a  Hmdu 
lather  by  his  creditors,  there  is  nothing  special  to 
warrant  a  fictitioas  extension  of  the  parties.  There 
is  no  legal  basis  for  any  distinction  between  a  decree 
in  which  there  b  a  direction  for  the  sale  of  mort- 
gaged property  and  a  simple  money  decree.  The  in- 
terest that  passes  by  a  Conrt  sale  must  be  determined 
with  reference  to  the  decree  that  led  to  it,  and  can- 
not be  determined  by  a  future  inquiry  as  to  the  cha- 
racter of  the  debt.  The  son's  interest  does  not  pass 
by  reason  of  the  direction  for  the  sale  of  the  mort- 
gaged property.  Per  KbbhAit,  J, — ^A  sale  or  mort- 
gage by  a  father  alone  of  ancestral  property,  after  the 
birth  of  a  son,  for  the  purpose  of  raising  money,  not 
for  family  necessity  or  benefit,  but  to  pay  a  debt  in- 
curred by  the  father,  not  for  immoral  consideration, 
binds  the  son  and  his  interest  at  birth,  and  from  tMs 
it  necessarily  follows  that  the  obligation  of  the  son 
arises  and  may  be  made  effectual  against  the  son  in 
the  lifetime  of  the  father.  Per  Kinbbbsuiy,  J. — 
The  obligation  of  the  son  to  pay  his  father's  debt  b 
a  part  of  the  law  of  inheritance,  not  of  contract. 
According  to  the  true  doctrine  of  the  Hindu  law  the 
obligation  of  the  son  to  pay  hb  father's  debt  does 
not  arise  until  the  father's  death.  It  is  the  duty  of 
the  father  to  pay  his  own  separate  debts,  but  the 
decbion  in  O^karee  Lalft  case  goes  further  and 
rules  that  eyen  in  the  undivided  father's  lifetime, 
when  there  has  been  a  decree  against  the  father  for 
debts  which  were  neither  immoral  nor  illegal,  and 
ancestral  immoveable  property  has  been  sold  in  exe- 
cution of  such  decree  or  under' pressure  of  such  exe- 
cution, the  son  cannot  recover  against  a  hond  fide 
purchaser  for  value.  The  decision  in  Oirdharee 
Lall  V.  KafUoo  Lall  should  not  be  carried  beyond 
the  circumstances  upon  which  the  decision  was  paiued. 
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famihf  purpotei, — 8aU  in  eMouHon  of  decree 
againet  father, — Smt  6y  son  to  set  aside  sale, — 
When  a  mortgage  debt  has  been  contracted  for  fami- 
ly purposes  by  the  father,  and  a  decree  passed  against 
him  and  family  property  sold  in  satis&ction  of  the 
decree,  the  son  caxmot  sue  for  hb  share  of  the 
property  sold  on  the  ground  that  he  was  no  party  to 
the  suit.  The  ruling  in  GHrdkaree  Lall  v.  Xantoo 
Lall,  14  B,  L,  R,y  187,  affirmed  in  Snraj  Bunsi 
Koer  v.  Shw}  Prasad  Singh,  L  L,  B„  5  Cale,,  148, 
must  be  foUowed  in  accordance  with  the  decision 
in  the  Full  Bench  ruling  in  Poimappa  JPillai  v. 
JPappnvaggangar,  I.  L,  JR.,  4  Mad,,  1,  Sttitdba- 
BAJA  AyYANGAS  V,  JAaAVADA  PiLLAI 
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Hon  of  decree  against  father,— Eight  of  sons  to  set 
aside  sale,— Per  curiam  (Imrss  and  MuarnrSAXl 
Ayyab,  JJ„  dissenting).— In  the  Madras  Presidency, 
where  anoesbral  prop^ty  ba^  been  bought  at  a  sale 
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in  execution  of  a  decree  against  the  father  of  a  Hindu 
famUy,  the  purchaser  b  not  bound  to  go  further 
back  than  to  see  that  there  was  a  decree  against  the 
father  and  that  the  property  was  property  liable  to 
satisfy  the  decree  if  the  decree  had  been  properly 
given  against  the  father.  A  bond  fide  purchaser  for 
valuable  consideration  of  an  estate  purchased  in  exe- 
cution of  a  decree  against  the  father  under  such  cir- 
cumstances is  protected  againsjb  the  suit  of  the  sons 
seeking  to  set  aside  all  that  has  been  done  under  the 
decree  and  execution,  and  to  recover  back  the  estate 
as  part  of  ancestral  property.  CHrdharee  Lall  y. 
Kantoo  Lall,  14  B,  L,  B.,  187,  followed.    SiYASAir- 
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property  hg  father, — Bight  of  son  to  set  aside  sale, 
— In  the  Madras  Presidency  a  sale  of  ancestral  land 
by  an  undivided  Hindu  father  to  procure  funds  for 
the  satisfaction  of  debts  incurred  by  himself  must  be 
sustained  as  against  the  sons  on  the  authority  o£  the 
decision  of  the  Judicial  Committee  of  the  Privy  Council 
in  Girdharee  Lall  v.  Kantoo  Lall,  14  B,  L,  B.,  187; 
but  when  the  sale  ^  also  disputed  by  a  (minor)  coparce- 
ner, not  a  son  but  a  nephew  (the  sale-deed  having  been 
executed  by  his  uncle  and  his  mother  as  de  facto 
guardians),  the  ruling  in  CHrdharee  LalFs  case  b  not 
applicable,  and  the  purchaser  must  show,  in  addition 
to  the  fact  that  the  debts  existed  at  the  time  of 
the  sale,  that  the  debts  were  such  as  it  was  incum- 
bent on  the  minor  to  discharge.  Gangulu  v,  Anoha 
Bafulu  I.  Ii.  B.,  4  Mad.,  78 

68.  ■  Alienation  for 

family  purposes, — Sale  in  execution  of  decree  against 
father, — Bight  of  son  to  have  sale  set  aside. — 
Where  a  judgment-creditor  of  a  Hindu  father  has 
purchased  the  right,  titie,  and  interest  of  the  judg- 
ment-debtor in  family  land  at  a  Court-sale  in  execu- 
tion of  hb  decree,  and  been  put  in  possession  of  the 
whole  of  the  land,  the  son  of  the  judgment^debtor 
cannot  recover  hb  share  of  the  land  in  a  subsequent 
suit  unless  he  can  show  that  the  debt  of  hb  father,  for 
which  the  property  was  sold,  was  illegal  or  immond. 
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property,  in  execution  of  decree, — Per  Muttusami 
Aytab,  J, — ^The  decbion  in  CH'rdharee  Lall  v. 
Kantoo  Lall,  L  B„  1  L  A^  821,  does  not  declare 
that  a  Court  is  to  sell  the  son's  property  in  satisfac- 
tion of  a  decree  against  the  father  during  the  father's 
li£e.  GuBUSAMi  Chetti  v,  Samubta  Chdtka  Man- 
KAB  Chetti.  Gt^BVSAMi  Chbtti  v,  Sadasiya 
Chbtti        .        •  I.  Ii.  B.,  6  Mad.,  87 


ea 


Bight  of  son  to 


set  aside  sale  in  execution  of  decree  against  father, 
—The  result  of  the  Full  Bench  decisions  in  Fonnap- 
pa  BiUai  v.  Pappuvayyangar,  I.  L„  B.,  4  Mad,,  1, 
and  in  Oangulu  v.  Ancha  Bapulu,  L  L.  B.,  4  Mad,, 
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73,  is  that  where  there  has  been  a  decree  against  an 
nndivided  Hindu  father  for  debt,  and  the  rights  title, 
and  interest  of  the  father  in  ancestral  proper^  has 
been  sold  under  the  decree,  and  the  purchaser  has 
been  phioed  in  possession  of  the  entire  mass  of  the 
property  advertised  for  sale,  instead  of  the  mere 
interest  of  the  judgment-debtor  in  the  property, 
which  was  all  that  was  advertised  to  be  sold,  a  son, 
desiring  to  obtain  his  share  of  the  property  (which  by 
an  error  of  execution  has  thus  got  into  the  possession 
of  the  purchaser),  cannot  avail  himself  of  the  decision 
of  the  Judidal  Committee  in  Deendyal  Lall  v.  Judeep 
Narain  'Singh,  Z  L,  IL,  8  Cah,,  298,  and  is  not 
entitled  to  recover  his  share  unless  he  can  show  that 
the  debt  for  which  a  decree  was  obtained  against  his 
father  alone  was  an  illegal  or  immoral  debt    Vbl- 

LIYAIOCAL  V,  KaTBJL  ChBTTI 

[I.  L  B^  5  MacU  01 
Bbbb  Pbbsad  v.  Doobga  Pebsad 

[w.  B^  IBM,  aio 


6L 


•  Decree  for  parti" 


Hon  and  meene  profite  against  father. — Son's  Uabi- 
Uty,  Suit  to  deelare. — T,,  a  member  of  an  undivided 
Hindu  family,  sued  K,,  the  manager,  to  obtain  his 
share  of  the  family  estate  without  mating  the  sons  of 
K,  parties  to  the  suit.  K.  offered  to  abide  by  the 
oath  of  T,,  and  a  decree  was  passed  in  T.*s  &vour 
declaring  him  entitled  to  a  one-sixth  share  of  the  land, 
jewels,  and  money,  and  to  mesne  profits  and  interest. 
In  execution  of  this  decree,  T,  attached  lands  belong- 
ing to  K,  and  his  sons  who  had  remained  in  union. 
The  attachment  was  raised  on  the  intervention  of  the 
sons  of  K, :  Seld,  in  a  suit  to  declare  tiie  shares  of 
the  sons  of  K,  liable  for  the  decree  against  K,,  that 
the  rule  in  Qirdharee  Lall  v.  Kantoo  LaU,  14  B.  L, 
£.,  lS7s  S.  a  L.  JSL,  1  L  A^  821,  was  not  appli- 
cable and  that  the  suit  would  not  lie.  Tiiocafpaya 
V,  LAKSHxiirAiuYAKA    ,      I.  Ii.  B,,  6  MacL,  884 

62.  ■  Mortgage       hp 

father, — Son^s  rights, — Bwrden  of  proof — In  a  suit 
t^  a  Hindu  against  his  two  brothers  to  recover  his 
one-third  share  of  the  f  amilv  estate,  a  mortgagee,  who 
was  in  possession  of  a  portion  of  the  estate  under  a 
mortgage  executed  by  the  deceased  father  of  the  family 
was  nu^  a  party  to  the  suit.  It  was  not  proved  that 
the  mortgage  debt  was  incurred  for  the  benefit  of  the 
family,  nor  was  it  proved  that  it  was  incurred  for  im- 
moral or  illegal  purposes  bv  the  father.  Held  that 
the  mortgage  was  only  binding  on  the  father's  one- 
fourth  slbAie,  and  that  the  plaintiff  was  entitled  to  re- 
cover one-fourth  of  tiie  property  mortgaged  from 
the  mortgagee.  Txnaxakdsa  Sitaram  Asaxi 
«.  MiDATAHA  Savyasi    .  I.  I<.  B^  6  MacL,  400 


ea 


Snrdenof 


— ^Where  the  holder  of  a  decree  against  the  ntiier  of 
an  undivided  Hindu  family,  obtained  upon  a  bond 
whereby  certain  land  was  hypothecated  as  security 
for  a  debt,  attached  the  bmd  hypothecated  and 
other  hind  belonging  to  the  family,  and  the  attach- 
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ment  was  raised  on  the  intervention  of  the  sons  of 
the  defendant  to  the  extent  of  their  shares  is  the 
land,  and  the  decree-holder  then  brought  a  suit  ta 
have  it  declared  that  the  shares  of  the  sons  were  U- 
able  to  be  sold  for  the  father's  debt.  Held  that  the 
decree-holder  having  failed  to  prove  that  the  debt  for 
which  he  had  attached  the  family  property  was  incnr- 
red  for  the  benefit  of  the  famuy,  the  suit  must  be 
dismissed.    ABinrAOHALA  «.  Muiosami 

|XKB^71CacL,80 


64. 


Dehi     properljf 


contracted, — Usnrious  rate  of  interest, — Purchaser 
<U  execnUon  sale  of  joint famiUf  property^ — In  a  suit 
by  a  Hindu  subject  to  the  Mitakduura  law,  against  cer- 
tun  auction-purchasers  at  a  sale  in  execution  of  a  de- 
cree against  the  father,  to  recover  a  portion  of  the 
ancestml  estate  by  cancellation  of  the  sale,  it  ap- 
peared that  the  poperty  which  was  mortgaged  by 
the  bond  upon  which  the  decree  was  passed  was  not  put 
up  for  sale.  -  The  decree  provided  '*  that  the  plaintiff 
recover  the  amount  with  costs  and  interest,  uid  that 
the  decree  be  executed  against  the  property  specified 
in  the  bond,"  and  it  also  allowed  interest  at  about  60 
per  cent.,  the  rate  in  the  bond,  to  the  decree-hoUera. 
It  was  contended  on  behalf  of  the  phdntiff  that» 
upon  a  proper  construction  of  the  Privy  Council  rul- 
ing in  Muddnn  Thakoor  v.  Kantoo  Lall,  14  B.  L,  R., 
1^,  the  decree  under  which  the  property  had  been  sold 
was  an  improper  one.  Held  that,  under  the  Privv 
Council  ruling,  the  purchaser  is  not  bound  to  look 
beyond  the  decree.  Held  also,  that  an  usurious  rate  of 
interest  cannot  be  treated,  within  the  principles  of  the 
above  case,  as  showing  that  the  decree  was  for  a  debt 
which  the  son  was  not  bound  to  discharge.  Lnoma 
Dai  Koobi  v.  Abkah  Sine 

[I.  Ii.  B.,  2  Cale.,  813:  26  W.  B.»  421 


es. 


Son's  interest  in 


ancestral  property, — Mortgage  by  father  during 
minority  of  sons, — A  Hindu,  subject  to  the  Mltak- 
shara  law,  and  forming  with  his  sons  a  joint  Hinda 
family,  mortgaged  certain  ancestral  immoveaUe  pro- 

ry  during  tiie  minority  of  his  sons.  In  a  suit 
the  mortgagee  against  the  father  and  sons  to 
recover  the  mor^;age  debt  "by  sale  of  the  mortgaged 
property,  and  out  of  other  propertiea,  as  weU  as  from 
the  person"  of  the  father, — Held,  that  it  was  incum- 
bent upon  the  plaintiff  to  show  for  what  purpose  the 
loan  was  contracted,  and  that  that  purpose  was  one 
which  instified  the  father  in  charging,  or  which 
the  plamtiff  had  at  least  good  groiuids  for  believ- 
ing did  justify  the  father  in  charging,  the  sons'  inter- 
ests in  the  ancestral  immoveable  property.  Bhbk* 
VA&AiH  SuroK  9,  jAZrUK  SlVOH 

[LI..B^2Cala,4d8 


___.-^-.^_^—  Alienation  hy 
father  to  pay  off  antecedent  deht, — ^An  alienation  of 
joint  family  property  made  by  a  father  under  the 
Mitakshara  law  for  the  purpose  of  paj^nff  off  an  ante- 
cedent debt^  is  binding  upon  the  sons,  unless  they  show 
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tlist  the  debt  wm  contracted  for  immoral  parpoaes. 
The  caae  of  Bheknarain  Simffh   y.  Januk   Sin^h, 
L  L,  M.,2  Calc.,  438,  being  opposed  to  the  decision 
of  the  Priyy  Goandl  in  the  case  of  Oirdharee  Lall  v. 
KaifUao  Lall,  L.  R,,  1  L  A,,  321,  as  exphuned  by  that 
of  Bam  Sahai  y.  Sheo  Prosad  Singh,  L  L,  R,,  6  Calc., 
148,  and  L.  R;  6  L  A.,  88,  cannot  now  be  f  oUowed. 
GusoA  Fbjlbad  v.  Shbodtal  Singh 

[5C.I..R»2a4 
07.  -— ^— — — — — —  The  manager  of 

a  joint  Mitakshara  family  (the  family  consisting  of 
the  father  and  minor  son)  raised  money  on  the  mort- 
gage of  certain  family  propei ty,  it  not  being  proved, 
on  the  one  hand,  that  there  was  legal  necessity  for 
raising  the  money,  nor  on  the  other  hand,  that  the 
money  was  raised  or  expended  for  improper  purposes, 
or  that  the  lender  made  any  enquiry  as  to  the  par- 
pose  for  which  the  money  was  required.  Seld  tiiat, 
nnder  sach  circumstances,  a  mortgagee  could  not  en- 
force, by  suit  against  the  father  and  son,  the  mort- 
gage itself  during  the  father's  lifetime,  but  the  debt 
being  an  antecedent  one,  he  would  simply  be  entitled 
to  a  decree  directing  the  debt  to  be  raised  out  of  the 
whole  ancestral  est^e,  including  the  mortgaged  pro- 
perty. He  would,  assuming  the  minor  to  be  the  only 
son,  also  be  entitled  to  a  similar  decree  against  the 
son  after  the  other's  death.  Supposing  the  mort- 
gagee, under  the  above  circumstances,  to  have  obtain- 
ed a  decree  against  the  father  alone  for  payment  and 
sale  of  the  property,  and  at  the  sale  to  have  himself 
become  the  purcluwer,  he  could  not  be  considered  a 
bond  fide  purchaser  for  value,  and  would  not  be  entitled 
to  the  property  as  against  the  infant  son,  except  to  the 
extent  of  the  father's  interest  therein.  A  mortgagee, 
under  the  same  circumstances  (but  supposing  the  son 
to  have  attiuned  majority  at  the  time  of  the  loan,  and 
to  have  been  made  a  pejty  to  the  suit)  would  be  en- 
titled to  a  decree  directing  the  debt  to  be  raised  out 
of  the  whole  ancestral  estate.  In  the  case  of  a  joint 
Mitakshara  family  consisting  of  two  brothers  and 
their  two  minor  sons,  the  former,  bdng  the  managers, 
raised  money  by  executing  a  zurpeshgi  lease  of  spe- 
dfic  family  property,  the  lender  making  no  enquiry 
as  to  the  necessity  for  the  loan ;  subsequently  such 
managers  took  a  sub-lease  of  the  same  property  from 
the  zurpeehgidar,  and  continued  in  possession,  and  the 
Korpeshgida;  sued  for  rent  and  obtained  a  decree,  and 
in  execution  became  the  purchaser  and  obtained  pos- 
•easion.  It  was  found  as  a  fact  that  the  zurpeshgi 
mnd  the  sub-lease  were  merely  a  device  by  the  mana- 
gers to  raise  money  and  to  continue  in  possession  of 
the  property,  but  it  was  not  shown  for  what  purpose 
the  money  was  raised.  Seld,  the  minor  sons  not 
having  been  made  piurties  to  the  suit  by  the  zurpesh- 
gidar,  would  be  entitled  to  recover  their  shares  as 
against  the  purchaser.  Luchkuh  Dabs  e.  Gnu- 
2>HirB  Ceowdhbt 

[I.I..  B.,  5  Calo,  865:  6  C. Ii.  B.,  478 

68,  ■  Miiakshara  law. 

— Under  Mitakshara  law,  according  to  the  rulings  of 
the  Judicial  Committee,  the  payment,  even  in  the 
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father's  lifetime,  of  an  antecedent  debt  due  by  him, 
is  a  pious  duty  on  the  part  of  the  son,  and  its  dis- 
charge is,  therefore,  such  a  necessary  purpose  as  to 
give  validity  to  a  sale  or  mortgage  by  the  father  aa 
against  his  minor  sons.  Such  antecedent  debt  means 
a  debt  antecedent  to  the  transaction, — viz.,  the  sale 
or  mortgage  purporting  to  deal  witii  the  property. 
In  a  suit  upon  a  mortgage  by  the  father  alone,  where 
the  sons  are  made  parties,  the  decree  would  be  good 
as  against  the  sons,  even  though  they  may  have  been 
adult  when  the  debt  (assuming  it  was  not  for  im- 
moral purposes)  was  incurred,  and  the  whole  property 
would  be  bound,  notwithstanding  verse  29,  chapter  I, 
section  i,  and  verse  10,  chapter  I,  section  vi  of  the 
Mitakshara.  In  respect  of  ancestral  property  the 
son  is  equaUy  liable  for  his  father's  debts,  if  not  in- 
curred for  immoral  purposes,  as  for  his  own  debts* 
The  interest  of  an  adult  son,  however,  could  not, 
ordinarily,  be  affected  by  a  decree  against  the  father 
i^one.  Where,  however,  an  adult  son,  although  neither 
an  executant  of  the  bond  on  which  the  suit  waa 
brought,  nor  a  party  to  such  suit,  yet  was  shown  to 
be  himself  liable  for  a  large  proportion  of  the  ante- 
cedent debt  due  on  the  bond,  and  by  his  conduct  had 
made  it  apparent  that  he  approved  of  and  fully  ac- 
quiesced in  the  sale  of  the  whole  ancestral  property, 
and  moreover,  that  he  allowed  the  mortgagee  to  take 
and  remain  in  possession  for  upwards  of  eleven  years 
and  to  go  to  expense  in  paying  off  encumbrances  on 
the  estate,-^it  was,  in  a  suit  by  the  son  to  recover  his 
share  of  such  ancestral  property,  held,  that  he  was 
not  entitled  to  succeed.  Under  the  circumstances 
the  son  ought  to  have  been  made  a  party  to  the  suit 
brought  by  the  mortgagee.  The  principles  laid  down 
by  the  Privy  Council,  and  in  the  Full  Bench  case  of 
>  Luohmun  Dots  v.  CHridhur  Chowdhty,  L  L.  R.,  5 
Calc.,  855,  by  the  Rif^  Court,  discussed.  Laubb 
Sahot  v.  Fakbbb  Chand 

[I.  Ii.  B.,  e  Oalo^  186:  7  O.  Ik  B^  97 


89. 


MUakskara  law^ 


^Mortgoffe  of  ancestral  estate  hg  father  ptr 
family  pwrposes.-^Attachmewt  of  property  in  exe- 
cution qf  decree.^Death  of  Jndgmeni-debtor  prior 
to  *aZtf;— Where  a  decree  on  a  mortgage  wm  obtun- 
ed  against  the  father  of  a  joint  Hindu  family  govern- 
ed by  the  Mitakshara  law,  the  debt  having  been  in- 
curred for  joint  family  purposes,  and  in  execution 
thereof  the  joint  family  property  was  attached,  but 
prior  to  sale  the  judgment-debtor  died;  in  a  suit 
subsequently  brought  l^  the  other  members  of  the 
joint  family,  praying  for  a  partition  of  their  sbares, 
and  for  a  declaration  that  such  shares  were  not  liable 
to  be  sold  in  execution  of  the  mortgage  decree,— -ffsW 
that  there  could  not  be  a  partition  as  between  a  per- 
son already  dead  and  his  sons,  and  that  the  whole  of 
the  ancestral  property  was  liable  for  the  mortgage- 
debt,  the  only  declaration  to  which  the  plaintiffs 
could  be  entitled  being,  that  they  were  not  liable  to 
pay  the  debt  GoBUBDHUir  Lall  «.  SiKaBSSUB 
DUTT  KOBB  _     _,^ 

[I.  L.  B.,  7  Calc,  52 : 8  C.  L.  B..  277 
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70. 


-  Mifakihara  law. 


— Ancestral  property,-— 'Might  of  mortgagee  to  eell, 
— ^A  Hinda»  goyemed  by  the  Mitakahara  law,  mort- 
gaged certun  property  to  the  plaintifPti.  In  a  suit  to 
recover  the  money  due  under  the  mortgage,  and  for 
a  sale  of  the  property,  brought  against  this  mortgagor, 
his  four  sons,  and  the  purohaser  of  the  mortgagor's 
right  and  interest  at  an  execution  sale,  the  lower  0>urt 
gave  the  plaintiffs  a  decree  against  the  mortgagor 
alone,  holding  that  no  necessity  for  the  loan  had  been 
proved;  but  did  not  decide  whether  the  property  was 
the  self -acquired  proper^  of  the  mortgagor  or  ances- 
tral propexW.  l3ie  High  Court  remanded  the  case 
for  the  trial  of  an  issue  upon  this  point.  The  lower 
Court  found  that  the  property  was  ancestral,  and 
affirmed  the  original  decree.  Seld  that,  assuming 
the  property  in  dispute  was  ancestral,  and  that  the 
mortgage  was  not  valid  against  the  sons,  the  phunt- 
ifb  wero  still  entitled  to  recover  the  debt  by  the  sale 
of  the  property  of  the  father  and  the  sons,  because, 
supposing  that  the  debt  was  contracted  for  personal 
purposes  of  the  father,  still  the  ancestral  property  in 
the  hands  of  the  sons  was  liable  for  the  deot,  it  being 
not  proved  to  have  been  contracted  for  immoral  pur- 
poses. Zuehmun  Dose  v.  CHridhur  Ohowdhrg,  L  £• 
R,,  6  Cole,,  856,  followed.  Qukoa  Pbosad  v. 
Ajudhta  Fbbbhad  Sxn&h  .  I.  !■.  B^  8  Calo.,  ISl 

[9  C.  KB.,  417 
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Sale  or  mortgage 


of  joint  famiUf  property. — Suit  hy  eon  to  reeoiaer 
poeeeeeion  of  share. — Limit€Uion. — Parties. — Sight 
ofpnrchaser  at  esoeeution  sale. — ^A  suit  by  a  Hindu 
governed  by  the  Mitakshara  law,  to  recover  possession 
of  property  sold  during  his  minority  by  his  father,  is 
within  time  if  brought  within  throe  years  after  he 
attains  the  age  of  twenty-one.  A  father  governed 
by  the  Mitauhara  law  may  alienate  the  family  pro- 
perty to  discharge  debts  incurred  by  him  for  pur- 
poses not  illegal  or  immoraL  If  the  son  seeksto  set 
aside  such  alienation  as  to  his  own  interest,  he  will 
have  to  show  that  the  purposes  of  the  alienation  wero 
illegal  or  immoraL  If  the  son,  being  adult,  has  joined 
in  the  conveyance,  or  led  the  alienee  by  his  conduct 
to  suppose  that  he  assented  to  the  alienation,  he  will 
be  estopped  from  disputing  its  validity.  These  pro- 
positions apply  to  a  mort^fage,  so  as  to  place  the  pur- 
chaser at  an  execution  sale  under  a  decree  upon  a 
mortgage-bond  in  the  position  of  an  alienee  \S^  pri- 
vate sale.  If  the  son  has  been  a  party  to  the  suit  in 
which  the  decree  upon  the  mortgage-bond  was  obtain- 
ed, he  is  concluded;  but  if  he  has  not  been  a  party 
to  the  suit,  he  U  not  concluded,  but  must  show  that 
the  original  debt  was  contracted  for  illegal  or  immoral 
purposes,  in  order  to  recover  his  share  dt  the  property 
from  the  purchaser.  Where  the  father  has  neither 
aliened  nor  mortgaged  the  family  property,  but  it  is 
sought  by  suit  to  make  that  proper^  Hable  to  satisfy 
a  debt  incurred  by  the  father,  the  son,  as  well  as  the 
father,  must  be  a  party  to  the  suit.  When  the 
creditor  sues  the  father  alone  for  a  debt  contracted  by 
him  aloiie>  and  in  execution  seUs  the  right,  title,  and 
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interest  of  the  fiither  only,  the  pm^chaser  at  this  sale 
does  not  take  the  son's  interest.  Bamfhux  Szkok 
«.  DieHABAiir  SnroH 

[L  Ii.  B.,  8  Gala,  517 :  10  O.  I..  B.,  489 
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Joint  famiUf. — 


Sale  in  execution  of  money  ^decree  against  father  of 
Miiakshara  family.^The  mere  fact  of  a  decree  be- 
ing passed  against  the  father  only  of  a  joint  family 
governed  by  &e  Mitakshara  law  will  not  lead  neoeefla- 
rily  to  the  conclusion  that  what  was  sold  in  execution 
of  that  decree  is  only  the  father^s  interest  in  the  joint 
family  property.  Notwithstanding  the  decree  bdng 
against  the  father  only  under  certain  circumstanoes, 
there  may  be  a  valid  sale  of  a  joint  property  belong- 
ing to  the  family  in  execution  uiereof .  Jxk  execntion 
of  two  money-decrees  against  A.  akme,  the  rights  title, 
and  interest  of  ^  in  certain  joint  familv  property 
was  sold,  and  the  entire  share  of  the  joint  &mily  was 
taken  possession  of  by  the  auction-purchasers.  In  a 
suit  by  the  minor  son  and  the  wife  of  A.,  who  with 
A.  constituted  a  joint  fiunily  governed  by  the  Mitak- 
shara law,  to  recover  possession  of  their  shares  in  the 
property  aold^^Seld  that,  although  the  plaintifls  were 
not  palsies  to  the  decrees  in  execution  of  which  the 
sales  took  place,  the  mere  fact  of  A.  bdng  sued  alono 
was  not  sufficient  to  justify  the  finding  that  only  his 
right,  title, and  interest  passed  under  the  sales;  and 
that  as  the  facts  of  the  case  showed  that  the  decrees 
were  passed  with  reference  to  transactions  which 
clearly  concerned  the  joint  family,  the  whole  of  the 
share  of  the  j<Mnt  family  in  the  properties  sold  passed 
to  the  auction-purehaser ;  the  phiintiffs  having  failed 
to  show  that  the  debts,  which  were  the  foundation  of 
the  decrees  in  execution  of  which  the  sales  were  held, 
were  contracted  for  immoral  purposes.  Umbiea  Pro* 
sad  Tewary  v.  Jiam  Sakay  Lall,  I.  L.  JBL,  8  Oalo., 
898;  and  Ponnappa  Pilkn  v.  Pappuayytnigar,  J.  L. 
£.,  4  Mi  ad.,  1,  followed.  Jtamphul  aUgh  v.  J>eg  ITa^ 
renn  Singh,  I.  L.  It.,  8  Cale.,  517,  dissented  from. 
Shbo  Pboshabv.  JuHft  Bahadoob 

[L  I..  B.»  9  Oalo^  889: 12  a  li.  B^  494 
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— '^-^^— — — — ^  MUaJbshara  law. 
-^Decree  against  the  father  of  a  joint  family  for  law* 
ful  debts. — Sale  of  the  whole  joint  estate  in  execution 
of  decree  against  one  oo^harer. — Ai,  a  judgment- 
creditor,  having  obtuned  a  decree  against  JB»,  the 
father  of  a  joint  Hindu  family  governed  by  the 
Mitakshara  law,  in  a  suit  to  which  the  sons  of  B,  were 
not  parties,  but  in  which  it  was  proved  that  the  debt 
had  been  incurred  for  lawful  purposes,  proceeded  to 
execute  his  decree  by  attaching  and  selling  the  joint 
family  property.  Thereupon  the  sons  came  in  and 
objected  to  their  interest  in  the  property  being  sold  in 
execution  of  a  decree  in  a  suit  to  which  they  were  not 
parties,  and,  on  their  oljection  being  diaallowed,  filed 
a  suit  against  A.  and  3.  to  have  it  declared  that  their 
interest  in  the  property  was  not  liable  to  be  sold  to 
satisfy  the  decree.  Beld  that  the  debt  in  respect  of 
which  the  decree  had  been  passed  having  beoi  con- 
tracted for  lawful  purposes,  the  judgment-croditor 
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was  entitled  to  execnte  his  decree  affsinrt  the  whole 
of  the  joint  family  property.  Held,  also,  that  the 
ruling  in  the  cam  of  Deendjfal  Lai  t.  Jugdsep  JTo- 
raiu  Sin^K  L  L.  S,,  8  Cale,,  198,  had  no  application 
to  the  fiicts  of  tiiiB  case.  Raxdut  Sin&h  o.  Ma- 
B»n>iB  FB18AD  L  Ii.  B^  8  Calo,  462 

[12C.I..B^47 

74.  '  Sale  b^  one  of 

eefferal  oo-skarers  in  ajoitd  eetaie^-^Sowfar  atiena- 
ii4m  bj^faiher  of  joimifamUff  property  w  hindit^g  on 
eone, — Anteeedeiu  debie. — ^Although  no  member  of 
a  |oint  Hindu  familv  governed  by  the  Mitakahara  or 
Hithik  law  haa  anthority,  witiioat  the  conaent  of  his 
co-flhareri^  to  sell  or  mortgage  even  his  own  share  in 
order  to  raise  moncof  on  his  own  acooant,  and  not  for 
the  benefit  of  the  wint  family,  yet  if  a  father  does 
alienate  even  the  mole  joint  property  of  himself  and 
his  sons,  in  order  to  pav  off  antecedent  personal  debts, 
the  sons  cannot  avoid  such  alienation,  unless  they 
prove  that  the  debts  were  immoral  Bat  to  make  the 
alienation  to  this  extent  binding  upon  the  sons  who 
did  not  consent  to  it,  it  most  be  shown  that  it  was 
made  for  the  pavment  of  antecedent  debts,  and  not 
merely  in  conaiaeration  of  a  loan  or  of  a  payment 
made  to  the  father  on  the  occasion  of  his  making  the 
alienation.  In  the  case  of  a  voluntary  sale,  the  pur- 
chase-money does  not  constitute  an  antecedent  debt 
such  as  to  render  that  sale  binding  on  the  sons,  unless 
they  prove  the  transaction  toluive  been  immfwal. 

HAVmCAV  KlXAT  V.  DOWLUT  MUHDAB 

[i.ii.s.,iootao.,6a8 

75. : Right  of  father 

to  alienate, — Suit  by  sons  to  set  aside  alienation, 
— A  Hindu  governed  by  MitaVshara  law  devised  an  8 
annas  Hi  gnndas  share  of  his  ancestral  estate  to  his 
son  A,,  and  the  remainder  to  another  aon.  A;  aubae- 
quently  becoming  much  involved,  borrowed  1146,000 
on-a  uaufructuary  mortgage  by  two  deeds  in  favour  of 
O,  andD.,  respectively,  the  transaction  bong  one  and 
the  same,  and  the  money  borrowed  being  to  pay  oif 
antecedent  debts.  The  mortgagees  having  been  eject* 
ed  brought  a  suit  to  recover  possession  with  mesne  pro- 
fits, and  obtuned  a  decree  against  A,,  in  execution  of 
which  "the  8  annas  Hi  gundas  share  of  the  judg- 
ment-debtor'* was  attached  and  aold^  and  purchased 
by  the  defendant,  who  was  put  in  possession  of  the 
entire  property.  The  sons  of  A,,  who  were  minors, 
living  with  him,  through  their  mother  and  guardian 
brought  a  suit  to  have  the  aale  aet  aaide  on  the  ground 
that,  under  the  aale  to  the  defendant,  only  tiie  intereat 
of  their  father  paaaed.  No  objection  had  been  made 
by  the  goardian  of  the  plaintiif a  to  the  defendant  tak- 
ing possession  of  the  entire  estate.  Held  that  the 
sons  were  not  entitled  to  ask  that  the  aale  should  be 
set  aside.  Where  property  acquired  by  a  grandfather 
governed  by  the  Mitakshara  law  is  distributed  among 
his  sons,  it  does  not  become  the  self -acquired  pro- 
perty of  the  sons  so  as  to  enable  them  to  dispose  of  it 
without  the  consent  of  the  grandaons.  Mnd^n  Qopal 
Thakoor  r.  Uam  Bnksh  JPandey,  6  V,  B.,  71,  follow- 
ed.   Habdax  Nabadt  9.   Habuok  Dhabi  Sikoh 

[lSai..B^104 
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7a. 


'Mitakshara.^ 


8wit  by  sons  to  sot  aside  alienation  by  father, — Ne- 
cessity,-^ Debt  dne  by  father, — PnTchase^money 
treated  as  debt  dne  by  father.-^SoJ^md  qf  whole  of 
pnrehase-money  when  nooessary  before  sons  aire  on^ 
titled  to  have  sale  by  fathor  set  aside,^Obfection 
that  whole  of  ancestral  property  is  not  sniff eet^matter 
of  snit  for  partition  is  not  e^  technical  om. — Under 
tiie  Mitakshara  law  the  aon  is  bound  to  pav  out  of 
the  ancestral  property  in  his  hands  the  debts  con- 
tracted by  his  fUJier,  unless  he  can  show  that  the 
debts  were  contracted  for  an  immoral  purpose.  When, 
therefore,  A,  and  B.,  sons  of  C,  afuuly  governed  by 
the  Hitaksharalaw,  sued  O,  and  D,,  who  had  purchased 
some  of  the  joint  family  property  ,from  0.  during 
the  minority  of  A,  and  B.,  for  a  sum  of  &10,000,  to 
recover  possession  of  their  shares  in  such  property 
upon  partition,  and  when  in  such  suit  A,  and  B. 
failed  to  prove  tiiat  the  purchase-money,  B10,000,  had 
been  obtained  by  C.  for  immoral  purposes,— fsM  that 
they  were  not  entitied  to  succeed  without  refunding 
the  whole  of  the  sum  of  B10,000  to  D.,  inasmuch  as, 
if  the  sale  was  set  aside,  D,  would  be  entitled  to  re- 
cover the  purchase-money  from  C„  and  it  would  thus 
become  a  debt  due  hv  C,  the  father,  for  which,  under 
the  circumstances,  the  whole  of  the  joint  fiunUy  pro- 
perty, including  the  property  sold,  would  be  liable  in 
the  hands  of  A,  and  J^.,  the  sons.  In  such  a  suit,  if 
it  be  treated  as  one  for  partition,  the  objection  that 
the  whole  of  the  joint  fimiily  property  is  not  included 
in  it,  is  by  no  means  a  teehnioal  one,  inasmuch  as  it 
is  open  to  the  Court  to  hold  that  the  property  sold 
should  fall  entirely  within  the  father's  sharo,  and  to 
allot  it  to  the  purchaser  accordingly.  Haiocat  Rai 
e.  SuHDSB  Da8  I.L.  IU,  11  Calo^  996 


77. 


Ancestral  esteUe, 


-—Son^s  interest  in  Mitakshara  law, — Under  the  Mi- 
takshara and  Mayukha  the  son  takes  a  vested  interest 
in  ancestral  estate  at  his  birth.  But  that  interest  is 
subject  to  the  liability  of  that  estate  for  the  debts  of 
his  &ther  and  grandfather.  The  ancestral  proper^ 
of  a  Hindu  fa&er  may  be  sold  either  by  himself,  or 
by  a  Civil  Court  having  jurisdiction,  in  satisfaction  of 
his  debts  not  oontractod  for  illegal  or  immoral  pur- 
poses, and  such  sale  will  bind  sons  in  esse  at  the  time 
of  the  aale.  Oirdharee  LaU  v.  Kantoo  Lall  and 
Mnddmn  Thakoor  v.  Kantoo  LM,  L,  B.,  1  1.  A., 
321 :  14  B,  L,  B,,  187 1  32  W,  B,,  56,  foUowed. 
Nabayavaohabta  V,  Nabso  Ebishva 

[i.i..R»iBoia,ada 

KooLDiiP  EooiB  9,  BmrjBBT  SnrchH 

[MW.B.,a81 
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Sale  of  ancestral 


property  by  father  for  debts  incnrred  for  imwu>ral 
pnrposes, — Sofi^s  interest  in  ancestral  esiate, — The 
plaintiif  a  (two  of  whom  were  minora)  aued  to  aet  aside 
the  sale  and  recover  possession  of  certain  ancestrallands 
on  tiie  ground  that  they  had  been  sold  by  their  father 
to  pay  oft  debts  contracted  for  immoral  purposes.  The 
documentary  evidence  in  the  case  showed  that  the 
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lands  had  been  originally  mortoaged  by  tbe  grand- 
father and  father  cS  the  plaintiffs  to  the  father  of  the 
defendant  for  fil,600;  that  they  had  irbeequently 
taken  from  him  other  loans  which,  together  with  the 
mortgage-debt,  amounted  to  B4,400-15-0;  that  on  the 
28rd  May  1868  an  agreement  (exhibit  No.  88)  was 
made  between  the  plaintiffs'  father  and  the  father  of 
the  defendant  by  which  the  former  was  to  sell  the 
equity  of  redemption  in  the  mortgaged  property  to  the 
latter  in  consideration  of  the  latter  realising  the  for- 
mer from  the  said  debt  of  fi4,400-15-0  and  paying 
him  the  sum  of  B285 ;  that,  accordingly,  on  the  25i£ 
May  1858,  the  plaintiffs'  father  oonveyeid  the  proper- 
ty to  the  defendant's  father  for  fi285  by  a  deed  of 
sale  (exhibit  17),  which,  however,  did  not  refer  either 
to  the  agreement  (exhibit  88)  or  to  the  debts  for 
R4,400-15-0.  There  was  no  aUegation  or  eyidence  in 
the  case  showing  that  the  plaintiffs'  grandfather  had 
contracted  the  &bt  of  &4^400-15-0  for  anv  immoral 
purposes,  nor  that  their  father  applied  the  sum  of 
B285  to  the  payment  of  debts  incuned  for  immoral 
purposes,  although  it  was  in  evidence  that  he  drank 
to  excess.  The  Court  of  first  instance  dismissed  the 
suit,  holding,  int&r  alia,  that  the  plaintiffs  had  failed 
to  prove  the  property  to  have  been  sold  by  their  father 
for  debts  incurred  for  excessive  drinking.  One  of  the 
issues  raised  by  the  Assistant  Judge  in  appeal  was 
whether  there  was  any  necessity  for  the  sale  of  the 
property  by  the  plaintiffs'  father.  He  found  this 
issue  in  the  negative,  and  held  the  sale  invalid,  ex- 
cept as  to  the  plaintiffs'  father's  own  share.  On  spe- 
cial appeal  to  the  High  Cowrt^—Seld  that,  on  the 
above  facts,  the  plaintiffs  had  failed  to  establish  any 
case  entitling  them  to  set  aside  the  sale  of  the  lands 
by  their  father.  Held,  also,  that  it  ought  to  have 
been  ascertained  whether  the  minor  plaintiff's  were  bom 
before  the  dat«  of  the  sale,— mz.,  25th  May  1858,— 
be(»kU8e  if  they  had  not  been  bom  before  that  date, 
their  suit  would  have  been  unsustainable,  ss  they 
never  could  have  had  any  interest  in  the  property. 
Quare, — Even  supposing  that  the  plaintiffs'  lather 
had  applied  the  sum  of  fi2S5to  the  payment  of  debts 
incurred  for  the  immoral  purpose  of  excessive  drink- 
ing, whether  the  trivial  amount  would  have  justified 
the  setting  aside  of  the  sale  of  the  25th  May  1858, 
the  main  consideration  for  which  was  the  release  of 
the  pre-existing  debts  for  114,400-15-0.  Kabtub 
Bhatavi  v.  Appa  .  I.  Ii.  B^  5  Bom^eai 


79. 


AUenaiiim      of 


ameeHral  property  by  father, —Son' e  intereei  in  am- 
eeeiral  eeiaU^—Deht  inewrred  for  immoral  or  iUe- 
^a/|9«rpo«M.— Subject  to  certain  limited  exceptions 
(as,  for  instance,  debts  contracted  for  immoral  or  ille- 
gal purposes),  the  whole  of  the  estate  of  a  Hindu  un- 
divided family  is,  in  the  hands  of  sons  or  grandsons, 
liable  to  the  debts  of  the  father  or  grandfather.  In 
1865,  certain  lands,  the  ancestral  property  of  JD.,  were 
sold  under  a  decree  passed  against  JD.,  and  were  bought 
by  J,  These  lands  had  been  mortffaged,  in  1868,  by 
I),  to  N,,  in  which  transaction  2>.  hiul  been  principal 
and  J,  his  surety.    In  1866,  N»  sued  on  his  mort* 
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gage,  and  on  the  21st  January  1868  a  decree  was 
mi^,  directing  the  sale  of  the  lands.  Under  that 
decree  the  right,  title,  and  interest  of  J.  were  sold  on 
the  1st  April  1869  to  C,  and  C.  afterwards  sold  the 
lands  to  M,  In  the  present  suit  the  plaintiffs  {D'e 
sons)  sued  D.  and  M.  fsjit  possession  of  their  two-thiid 
shares,  alleging  that  the  land  was  ancestral,  and  that 
the  whole  of  it  had  been  illegally  sold  under  the  decree 
of  the  2lst  January  1868.  Both  the  lower  Courts 
held  that  the  land  was  ancestral;  that  the  plaintiffs 
were  united  in  interest  with  their  father  2>.  when  the 
mortgage  debt  was  contracted  hv  the  latter ;  that  the 
burden  lay  upon  them  (plaintiffs)  to  prove  that  the 
debt  had  been  incurred  for  immoral  or  illegal  purposes, 
and  they  failed  to  discharge  it ;  that  they  were,  there- 
fore, bound  by  the  sale.  The  lower  Courts,  accord- 
ingly, dismissed  the  plaintiffs'  claim.  On  second  ap- 
p^  the  High  Court  affirmed  the  decrees  of  the  Courts 
below,  on  the  grounds  mentioned  above.  Sadaseit 
JoBHi  V.  DiKKAB  J08HI    .  L  I<.  B^  6  Boni^  590 

80.- 


Fatkm^eamikoriijf 

to  bind  ike  iniereaie  of  hie  eone  in  an  aneeetral 
property.— Mort^affe  ^  father  of  aneeetral  pro- 
perty.—Bighte  of  a  purchaeer  ai  Court  eale  of  an 
undivided  ehare  of  a  coparcener, — Decree  againwt 
father  upon  a  mortgage  of  family  property. — Eff^t 
of  decree  ordering  eale  of  mortgaged  property. — 
Purchaeer  at  Court  eale  when  hound  to  go  hehiitd 
decree  and  enquire  ae  to  whether  the  debt  woe  pro' 
perly  incurred, — D.,  the  father  of  the  defendants,  by 
a  mortgage,  dated  October  1869,  mortgaged  a  house 
together  with  other  property  to  B,,  the  &ther  of  the 
plaintiff.  £,  sued  J),  upon  the  mortgage,  and  ob- 
tained a  decree  directing  the  sale  of  tibe  mortgaged 
property.  The  execution  sale  took  place  in  July 
1877,  and  the  plaintiff  (the  mortgagee's  son)  became 
the  purchaser  of  the  house.  On  attempting  to  take 
possession  he  was  resisted  by  the  defendants  (sons  of 
the  mortgagor),  who  alleged  the  house  to  be  ances- 
tral property,  uod  denied  tiie  plaintiff's  right  to  more 
than  the  third  share  to  which  the  father  had  been 
entitied.  Held  by  the  High  Court,  on  appeal,  upon 
the  authority  of  CHrdhareelall  v.  Kantoo  Lall,  14  B. 
L,  B.,  187,  as  explained  in  SuraJ  Bunei  Koer  v. 
8heo  Prasad,  L  L,  B,,  5  Calo„  148,  that  the  shares 
df  the  defendants  were  validly  bound  by  their  father's 
mortgage,  as  it  had  been  found  by  the  lower  Court 
that  the  debt,  in  respect  of  which  the  mortgage  had 
been  executed,  had  not  been  contracted  by  their 
father  for  improper  or  immoral  purposes;  but  that 
as  the  purchaser  at  the  execution  sale  (the  plaintiff) 
was  the  mortgagee's  son,  the  question  arose  whether 
he  could  be  held  to  be  a  stranger  to  his  father's  suit 
on  the  mortgage,  and,  as  such,  not  bound  to  go 
behind  the  decree  and  make  enquiry  as  to  whether 
the  debt  had  been  improperly  incurred.  This  would 
depend  on  the  drcnmstances  under  which  he  and  his 
&ther  were  living  and  the  relation  existing  between 
them.  The  case  was  accordingly  remanded  for  a 
determination  of  the  question  whether  the  plaintiff 
was  a  stranger  to  his  father's  suit.    Held  that  the 
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defendants,  not  being  joint  with  their  father  at  the 
date  of  the  snit^  were  not  represented  by  him,  and 
would  be  entitled  to  redeem,  but  only  on  condition,  if 
the  plaintiff  insisted  on  it,  of  their  redeeming  the 
whole  of  the  house.  Unless  the  mortgage-'deed  ex- 
pressly provided  for  the  redemption  of  the  son's  inter- 
ests on  payment  of  a  proportionate  part  of  the  debt, 
the  mortgjige  should  be  treated  as  one  and  entire; 
the  fath^s  authority,  according  to  Qirdkar^tlaWs 
case,  being  to  aj^iy  or  charge  the  whole  property  to 
or  with  the  payment  of  his  debts  not  improperly  in- 
curred. Where  a  decree  passed  in  a  suit  upon  a 
mortgage  directs  the  mortgaged  property  to  be  sold, 
the  decision  in  Deendyal's  case,  J.  X.  J2.,  3  Cole.,  198, 
which  limited  the  right,  title,  and  interest  which 
passed  under  the  auction  sale  to  the  father's  share, 
does  not  apply.  Tkimbak  Balkbibhxa  s.  Nabayav 
Damoodas  .    I.  la.  B.,  8  Bom.,  481 


8L 


MUakshara  lam. 


— Mortgage  hg  father  of  joint  ancestral  property, — 
Sale  of  Joint  ancestral  property  in  the  execution  of 
m  decree  againet  father. — The  undivided  estate  of  a 
joint  Hindu  family,  consisting  <^  a  father  and  his 
sons,  while  in  the  possession  and  management  of  the 
father,  was  mortgaged  by  him,  with  the  knowledge 
of  the  sons,  as  security  for  the  repayment  of  moneys 
borrowed  and  lent  for  the  use  and  benefit  of  the 
family.  The  lender  of  these  monevs  sued  the  father 
to  recover  them  by  the  sale  of  the  family  estate,  and 
obtained  a  decree  against  him  directing  its  sale,  and 
sought  to  bring  the  family  estate  to  side  in  the  exe- 
cution of  thu  decree.  Meld,  in  a  suit  by  one  of  the 
sons  to  protect  his  share  in  such  estate  nom  sale  in 
the  execution  of  such  decree,  that  such  decree  could 
not  be  regarded  as  against  the  father  only,  and  his 
share  in  such  property  was  not  alone  saleable  in  exe- 
cution of  it,  but  such  suit  and  decree  must  be  re- 
garded as  against  the  father  as  representing  the  joint 
nmily,  and  the  whole  of  the  family  estate  was  sale- 
able in  execution  of  such  decree.  Biesesemr  Lai  So- 
hoc  V.  Lnehmeeewr  Singh,  L.  R.,  6  L  A,,  233,  follow- 
ed.  JDeendgal  Lai  v.  Jugdeep  Narain  Singh,  L  L, 
M.,  8  Calc,,  iP9,  distinguished.  Dbva  Sivoh  v.  Rah 
Makohab  .    I.L.B^2A11.,748 


88. 


Mitakehare  law. 


— Mortgage  by  a  father  of  ancestral  property, — Sale 
of  father's  rights  and  interests  in  the  exeeniion  of 
decree, — ^The  undivided  estate  of  a  joint  Hindu  f  amiW 
oonsuting  of  a  father  and  his  minor  sons  and  grand- 
sons, while  in  the  possession  and  management  of  the 
father,  was  mortgaged  by  him  as  security  for  the 
repayment  of  moneys  borrowed  by  him.  The  lender 
of  these  moneys  sued  the  father  to  recover  them  by 
the  sale  of  the  family  estate,  and  obtained  a  decree 
against  him  directing  its  sale.  The  right,  title,  and 
interest  of  the  father  only  in  the  famiW  estate  was 
sold  in  the  execution  of  this  decree.  The  auction- 
purchasers  having  taken  possession  of  the  family 
estate,  the  sons  and  grandsons  joined  in  a  suit  against 
them  to  recover  their  shares  of  the  estate.  Seld  that 
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the  sons  and  grandsons  were  entitled  to  recover  their 
shares  of  the  estate,  inasmuch  as  the  auction-pur^ 
chasers  had  only  acquired  by  their  auotion-punmase 
the  rights  and  interests  of  the  father  in  the  estate, 
and  thaJby  for  the  same  reason,  it  was  unnecessary  to 
enquire  into  the  nature  of  the  debt  on  account  of 
which  the  father's  rights  and  interests  in  the  estate 
were  sold.  Deend^fal  Lai  v.  Jngdcep  Narain  Singh, 
L  L,  R,,  3  Calc,,  198,  followed.  CHrdharee  Lai  v. 
Kantoo  Lai,  14  B.  L,  M„  187,  distinguished.  Held 
also  that  the  rulings  in  those  two  cases  are  perfectiy 
consistent.    Bika  Sih&h  v.  Laohxak  SiKan 

[I.  KB.,  a  AIL,  800 
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Joint  Hindu  fa^ 


mily  property,— 'AUenation  by  father,— Son's  rights, 
— d.,  a  member  of  a  joint  undivided  Hindu  family 
consisting  of  himself  and  his  sons,  having  wrongfully 
converted  to  his  own  use  the  property  of  another 
person,  such  person  sued  him  for  cbtmages  for  such 
conversion,  and  obtained  a  decree  in  the  execution 
of  which  G,*s  rights  and  interests  in  the  fanuly  pro- 
perty were  put  up  for  sale  and  purchased  by  C,  who 
in  execution  of  such  decree  took  possession  of  such 
property.  0,*s  sons  thereupon  sued  C,  to  recover 
their  shares,  according  to  Hindu  law,  of  such  pro- 
perty. Held,  per  Oldfuld,  «7.»  that,  although  the 
father's  debt  was  not  one  which  the  sons  were  in 
duty  bound  to  pay,  it  might  be  that,  had  the  family 
estate  passed  out  of  the  family  under  the  execution 
sale,  the  sons  could  not  have  recovered  it  from  C, 
who  was  an  auction-purchaser  and  a  stranger  to  the 
suit  agunst  the  father.  Inasmuch  as,  however,  the 
claim  in  that  suit  was  not  for  a  joint  family  debt,  but 
a  personal  chum  against  the  father,  who  was  alone 
represented  in  that  suit,  and  the  decree  in  that  suit 
was  against  him  personally,  and  it  was  onlv  his  rights 
and  Interests  that  were  put  up  for  sale  and  purchased 
by  C,  the  sons  were  entitled  to  recover  from  C,  their 
shares  of  the  family  property.  Swraj  Bnnsi  Koer 
V.  Sheo  Persad  Singh,  I,  L,  R„  6  Calc,,  148,  dis- 
tinguished. Per  QTRAiam,  J.— That  the  sons  were 
entitled  to  recover  their  shares  of  the  family  pro- 
perty, the  decree  being  purely  a  personal  decree 
against  the  &ther,  and  his  rights  and  interests  only 
in  such  property  having  been  put  up  for  sale  and  pur- 
chased by  C,    Chandba  Sbk  v.  Gakoa  Ram 

[LI..B«aAU.,888 
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— Mortgage  of  joint  ancestral  property  by  father,-^ 
Sale  of  proper^  in  execution  of  a  decree  against 
father, — Sons  right. — The  ancestral  estate  of  a  joint 
Hindu  family,  consisting  of  a  father  and  his  minor 
son,  was  mortgaged  by  the  father,  as  the  head  of  the 
f axnily  and  manager  of  the  estate,  as  security  for  the 
repayment  of  moneys  borrowed  for  the  use  and  ben^ 
fit  ox  the  family.  The  lender  of  these  moneys  sued 
the  father  to  recover  them  by  the  sale  of  the  estate, 
and  obtained  a  decree  against  him  directing  its  sale, 
and  sought  to  bring  the  estate  to  sale  in  ^e  execu- 
tion cf  such  decree.    Held,  in  a  suit  by  the  minor 
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son  to  protect  hit  ihaie  in  thoMtate  from  sale  in  the 
ezecation  of  tnch  decree^  that  the  loit  in  which  such 
decree  was  made,  and  such  decree,  being  regarded  as 
a  snit  against  the  father,  and  aa  a  decree  made 
against  Um  aa  representing  the  family,  soch  decree 
might  be  executed  againat  the  estate,  notwithstuid- 
inff  the  minor  son  had  not  formally  been  joined  as  a 
dOTendant  in  sach  suit.  Buteuur  Lai  Sdkoo  y. 
Luekm€$»ur  8imgh,  X.  IK.,  6  L  A.,  283,  followed. 
J)Mndsfal  Lai  y.  Jugdeep  Narain  Simgk,  I.  L,  JL,  3 
Colo.,  198,  distingniahed.  Ota  Dnr  «.  Raj  Bavsi 
EuAB      •        .        •        .    LIkB^dAIL,191 
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famikf  proptrtg, —Right  of  «ob.— JB.,  a  member  of 
a  joint  nndiYided  ffindn  fuoily  consisting  of  li»w»«ftlf 
and  his  son  £.,  as  the  manager  of  thenunily,  bor- 
rowed monevs  for  lawfal  purposes  and  executed  a 
bond  for  their  repayment  in  wMch  he  hypothecated  a 
share  of  mouiab  B.,  such  share  being  ancestral  pro* 
pertY,  as  collateral  security  for  their  repayment,  with 
the  Knowledge  and  i^yprobation  of  iS.  The  obligee  of 
such  bond  sued  B»  thereon  and  obtidned  a  decroe, 
which  directed  the  sale  of  such  share,  and  such  share 
was  put  up  for  sale  and  was  purchased  by  C.  M.  sub- 
sequently sued  B,  and  his  mother  for  partition  of  the 
famiW  property,  including  such  shue,  claiming  a 
one*third  shaze  cA  such  property.  C.  was  made  a  de- 
fendant in  the  suit,  and  so  was  P.,  B/»  (grandmother, 
who  claimed  to  share  equally  with  the  other  members 
of  the  family  in  such  property.  HM  that  it  must 
be  presumed  that  B.  was  sued  on  such  Ixmd,  and  that 
the  decree  in  such  suit  was  made  against  him  as  the 
head  of  the  family,  and  B.  could  not  recover  from  C 
the  share  of  mounJi  B.  Badha  Kishik  Mav  v,  Ba- 
chhaMah  .        .    L  li.  lU  3  AIL,  118 
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Mortgage  of  family  property  hg  fatker^-^Deeree 
agaimtfaihor.'^Bight  of  tfon.— The  father  in  a  joint 
undivided  Hindu  family  governed  by  the  law  of  the 
Hitakshara  mortgaged  the  ancestral  property  of  the 
family  as  security  for  a  debt  incurred  by  him.  His 
son  was  of  i^ipe  at  the  time  of  the  mortgage,  but  the 
mortgagee  did  not  make  the  son  join  in  the  mort- 
gage. When  the  mortgagee  brought  a  suit  to  en- 
force the  mortgage,  he  brought  it  against  the  father 
alone ;  and  he  obtained  a  decree  agaiust  the  father 
alone  for  the  sale  of  the  property.  On  the  property 
being  attached  in  execution  of  the  decree,  the  son 
objected  to  the  sale  of  tbe  property,  so  far  as  his  own 
share  according  to  Hindu  law  was  concerned.  This 
objection  having  been  disallowed,  he  sued  the  mort- 
gagee for  a  declantion  that  such  share  was  not  liable 
to  be  sold  in  execution  of  the  decree,  <J%imiTig  on  the 
ground  that  he  was  not  bound  by  the  mortgage  or  the 
decree,  not  having  joined  in  the  mortgage  or  been  a 
party  to  the  suit  in  which  the  decree  was  made,  and 
that  the  debt  secured  hg  the  mortgage  had  been  in- 
eurred  by  his  father  for  immoral  purposes.  Held 
that  the  son  was  not  entitled  to  succeed  in  such  suit 
Mavoly  because  although  he  was  of  age,  he  was  not 
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required  by  the  mortgagee  to  join  in  the  mortgage^ 
and  was  not  made  a  party  to  uie  suit  to  enforce  the 
mortgage;  but  that  he  was  in  the  same  position  as  he 
would  ^ve  been  had  he  been  a  minor  at  the  time  the 
mortgage  was  made  and  the  decree  was  passed,  and 
was  therefore  only  entitled  to  succeed  if  he  showed 
that  the  debt  incurred  bv  his  father  was  incurred  for 
immoral  purposes  of  hia  own.  Seld  further  that» 
inasmuch  aa  the  debt  in  question  was  incurred  for 
necessary  purposes,  and  as  the  son  was  aware  of  the 
mortgage  and  did  not  protest  against  it,  but  on  the 
contrary  stood  by  and  oenefited  thereby,  and  aa  he 
was  aware  of  the  suit  and  did  not  apply  to  be  made  a 
party  thereto,  he  was  asking  too  late  for  the  relief 
which  he  sought.  Bam  Narain  Lai  v.  Bhawami 
Praead,  L  L.  £.,  8  AIL,  443,  referred  to.  Phvs 
Chavd  V.  ICav  Singh        .    L  !«.  B.,  4  AIL,  808 
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eoHral  proportg  hg  falihorr^,8mi  ^«oa  io  reeooor 
kit  inieroit. — Bwrdea  of  j»foa^.— Where  a  Hindu, 
a  minor,  governed  by  the  hiw  ox  the  Mitakahara,  sued 
to  set  aside  an  alienation  of  ancestral  property  by  hia 
father,  on  the  ground  that  such  alienation  was  made 
to  satisfy  a  debt  contracted  for  immoral  purposes,— 
B[M,  by  STKAiftHT,  J„  that  the  burden  of  proving 
that  the  debt  was  contracted  for  such  purposes,  and 
that  the  defendant  had  notice  that  it  was  contracted 
for  such  purposes,  lay  on  the  plaintiif,  and  that  the 
plaintiff  was  not  discharged  from  such  burden,  be- 
cause he  had  proved  generally  that  his  father  had 
been  guilty  of  extravagant  waste  of  the  ancestral 
property.  JTonooakm  Perwand  Fandeg  v.  Bi^ooeo 
Ifumraf  Eooaweroe,  6  lioert^s  Z  A.,  892;  and 
Saraj  Brntui  Koor  v.  Shso  Bertad  Simgk,  Z  L.  B.,  5 
Cole,,  148,  referred  to.  Held,  also^  l^  SxBAiaHT,  J*^ 
that  it  could  not  be  presumed  from  such  conduct  of 
the  father  that  the  debt  in  question  had  been  con- 
tracted for  immoral  purposes.  Per  Siuabt,  O.  Jl, 
that  the  plaintiff's  f^er  having  been  guilty  of  ex- 
travagant waste  of  the  ancestral  property,  the  burden 
of  pxoof  in  this  case  lay  on  the  defendant.  As,  how- 
ever, there  was  reason  to  suspect  that  the  suit  was  a 
collusive  one,  brought  at  the  instance  of  the  pUunt* 
ifl's  father,  if  not  really  by  him,  and  it  was  veiy 
doubtful  whether  the  alienation  was  objectionable  on 
the  ground  taken  in  the  name  of  the  phdntiff,  it 
would  not  be  safe  to  give  the  plaintiff  a  decree.    Ha* 

HUMAN  SiN&H  V.  NaNAK  ChAND 
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Mitkila  law,'^SxecmHon  of  doeroe.SaU  if  <mm 
eeeiral  estate  %•  eaHefeetion  of  faiker^e  dM.~^ 
Bartiee  to  proeeedinge.-^There  is  no  conflict  of  au- 
thority as  to  tbe  principle  that  sons  cannot  set  up 
thdr  rights,  which  are  to  take  present  vested  in- 
terests, on  their  birth,  jointly  with  their  father  in  an- 
cestral estate,  against  their  other's  alienation  for  an 
antecedent  debC  or  against  his  creditors'  remediea 
for  his  debt,  if  such  debt  has  not  been  contracted  for 
an  immoral  purpose;  the  law  on  this  point  being 
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tlie  wme  under  the  Mitakshara  and  the  Mithil^ 
■hMten.  From  the  ahove  must  he  diatingaished  th® 
question  how  far  the  joint  sons  can  he  precluded 
6om  ^spatinff  the  liability  attaching  to  their  shares, 
where  proceedings  have  been  taken  by  or  agunst  the 
£ather  akme.  u  the  father's  debt,  not  having  been 
contracted  for  an  unmoral  pnrpoee>  is  such  as  to  sup- 
port a  sale  of  the  entirety  of  the  joint  estate,  either 
he  may  sell  the  latter  without  sut,  or  the  creator 
may  obtain  a  sale  of  it  by  suit.  But  the  joint  sons, 
not  being  parties  to  the  execution  prooeei&ngB  or  to 
the  sale,  are  not  precluded  from  havmg  a  question  as 
to  the  nature  of  the  debt  tried  in  a  suitof  their  own; 
a  right  which  will,  however,  avail  them  nothing 
vnless  it  can  be  shown  that  the  debt  was  not  such  as 
to  justify  a  sale  of  the  joint  estate.  If,  upon  the 
proceedings  and  in  regard  to  the  intention  of  the 
parties,  doubts  are  raisd  whether  what  has  been  sold 
18  the  interest  of  the  father  alone  or  the  joint  estate, 
the  absence  of  the  sons  from  the  proceedings  may  be 
a  material  oonsidezation.  But  if  the  purchaser  has 
bargained  mod  p^d  for  the  entirety,  he  may  defend 
his  titie  upon  any  gpround  which  would  have  justified 
a  sale,  had  the  sons  been  brought  in  to  defend  their 
interests  in  the  execution  proceedings.  Deend^al  v. 
J^deep  Narain  Simgh,L,  B.,  4 1.  A^MT :  L  L.  IL, 
8  Cale^  198,  does  not  lay  down  as  an  invariable  rule 
that  ooparcenaiy  interests  will  not  pass  by  an  execu- 
tion sale  unless  the  coparceners  aro  joined  in  the 
SEoit^  or  that  only  the  fatiier's  interest  passes  to  the 
porchaser  where  the  suit  was  against  the  father 
alone.  This  debt  being  one  'which  must  be  taken  as 
a  joint  family  debt,  tiiough  the  suit  upon  it  was 
against  the  father  alone, — Held  that  a  claim  by  minor 
eons  for  exemption  of  thdr  shares  failed  on  the 
merits,  the  entire  family  estate  having  pasesd  by  the 
Kavoxi  Babvasik  v.  Modhttk  MoHtnr 

|XI..B^13Calo.,21 
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— ^^— ^-^— —  Effect  of  tale  {% 
exeeuUan  of  mortgage-deeree  and  of  money-decree 
againei  ike  father, — T^rmnrfor  of  Property  Act,  «. 
S6* — Where  the  property  of  an  undivided  Hindu 
family,  consisting  of  f atner  and  sons,  has  been  sold 
in  execution  of  a  decree  obtained  against  the  father 
onfy  for  a  debt  contracted  by  Mm  for  purposes 
neither  immoral  nor  illegal,  the  sons  cannot  recover 
ihdr  shares  from  the  purchaser,  if  the  decree  has 
heen  obtuned  upon  a  mortgage  or  hypothecation  of 
the  property  directing  such  property  to  be  sold  to 
realise  the  debt.  It  is  oth^wise  if  the  decree  in 
execution  of  which  the  sale  takes  place  is  a  mere 
money-decree.  Fer  KssNAir,  J.— It  will  still  be 
necessary  in  all  cases  where  a  creditor  seeks  in  a  suit 
to  bind  a  son's  estate  in  ancestral  or  other  property 
for  a  debt  incurred  by  his  father  and  not  by  him, 
that  the  son  should  be  made  party  to  the  suit. 
Girdkaree  LaU  v.  Kantoo  Loll,  L.  B.,  1  L  A.,  321  ; 
Mnddwt  Tkakoor  v.  Kantoo  Lall,  X.  B„  1 L  A.,  321  ; 
and  Deendgal  Lall  v.  Jugdeep  Narain  Singh,  L. 
S,,  4  I,  A.,  247,  discussed.    Eardi  Narain  8ahu  v. 
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Bnder  Perkaeh  MUwr,  L  X.  £.,  9  CaU,,  626,  fol- 
lowed. Ponnappa  Fillai  v.  Pappweaygangar,  L  X. 
B.,  4  Mad.,  1,  modified.  Ponkappa  Pillai  «. 
PAFFuyATTANGAB  .  I.  la.  B^  9  Mad^  843 


00. 


Decree    againti 


f<Uher, — Sale  of  ancestral  eetaie  in  execution  of 
moneg'decree.--A  sale  of  ancestral  property  in  execu- 
tion of  a  mon^-decree  obtained  against  a  Hindu 
&ther  mil,  if  the  debt  was  neither  immoral  nor 
illegal,  pass  to  the  purehaser  the  entire  interest  of 
which  the  father  could  dispose, — 1.0.,  his  son's  as  well 
as  his  own  share, — ^provided  the  purchaser  has  bar- 
gained and  paid  for  such  interest.  The  son,  not  being 
bound  by  the  decree  against  his  father,  may  contest 
the  sale  by  suit,  but  unless  he  proves  that  the  debt 
was  not  such  as  to  justify  the  sale,  he  cannot  succeed. 
The  revised  ruling  of  the  Full  Bench  in  Ponnappa  v. 
Pappwoavgangar,  L  X.  B,,  9  Mad.,  348,  as  to  sales 
in  ^cecution  of  money-decrees  against  the  Hindu 
father,  has  been  overruled  by  the  decision  of  the  Privy 
Council  in  Namomi  Sabnaein  v.  Modun  Mohnn, 
L.  B.,  13  L  A.,  1:  8.  0:1.  X.  B.,  13  Calc.,2L 
Nababaitka  v.  GirsAPFA  .    I.  Ii.  B.,  8  Mad.»  4M 

9L    ■■  Pofptfr   of  the 


father  to  alienate  ancettral  property  for  pioue  pnr^ 
poaee. — ^According  to  the  Hindu  law,  the  power  of 
the  father  to  make  alienations  of  joint  ancestral 
estate  without  his  son's  consent  extends  to  provision 
of  a  permanent  shrine  for  a  family  idol.  Gopal 
Chand  Pamde  v.  Bahu  Kunwar  S&gh,  S.  D.  A:, 
1843,  p.  24,  referred  to.  In  a  suit  brought  by  a  son 
to  set  aside  an  alienation  of  ancestral  estate  by  the 
father  for  the  purpose  above  mentioned,  the  son  hav- 
ing contended  that  the  real  motive  for  the  gift  was 
not  piety  to  the  gods,  but  malice  against  him,  the 
Court  remitted  an  issue  to  the  bwer  Appellate  Court 
for  the  pnipose  of  asoertiuning  whether  the  endow- 
ment had  been  made  bond  fide  for  the  satisfaction  of 
the  idol  and  the  benefit  of  the  donor's  soul,  or  from 
motives  of  spite  against  the  pluntiff.  Raohttnath 
Pbasad  v.  Gobdtb  Psaoad    .  I.  Ii.  B«  8  AIL,  76 


92. 


—  Joint  Hind% 

family.— 'LiaUUtg  of  ancestral  estate  for  satisfac' 
tion  of  father's  debt,  when  not  incurred  for  immoral 
pwrposes. — ^A  suit  was  brought  against  &.,  the  head 
of  a  joint  ffindu  family,  by  8.,  to  whom  he  had 
mortgaged  ten  biswas  of  ancestral  estate  as  security 
for  a  loan,  to  recover  the  amount  of  the  loan  by  en- 
forcement of  the  mortgage  against  the  entire  ten 
biswas.  During  the  pendency  of  the  suit,  (3-,  died, 
and  his  son  Z.  and  his  widow  B.  were  brought  on  the 
record  as  his  legal  representatives.  In  support  of 
his  claim  to  enforce  the  mortgage  against  the  entire 
ten  biswas,  and  not  merely  against  tiie  share  therein 
which  G-.,  during  his  lifetime,  might  have  got 
separated,  the  plaintifF  pleaded  that  the  debt  incur- 
red \j9  &.  was  of  such  a  character  that,  according  to 
the  Hindu  law,  his  son  Z.  was  under  a  pious  du<y  to 
discharge  it  out  of  his  own  estate.    It  was  found 
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HINDU  LAW— AIiIENATION— cofl/tJMiecl. 

4.  ALIENATION  BY  FATHER— oo»^tiNM(i. 

Itlability  of  aon  for  father's  debta— oo»- 

tinued. 

that,  although  the  father  was  grossly  extravagant 
and  selfish  in  his  expenditure,  there  was  no  evidence 
that  the  proceeds  of  the  particular  loan  in  question 
were  appUed  to  any  special  licentious  purposes,  hut 
that  the  money  was  not  borrowed  to  meet  any  family 
necessity  or  laid  out  in  necessary  expenses,  out  used 
in  0,'s  personal  expenses.  Held  that  this  evidence 
did  not  justify  the  lower  Court  in  decreeing  that  the 
debt  should  he  charged  on  the  share  of  the  father 
alone  in  the  ten  hiswas  mortgaged,  as  it  did  not 
establish  that  he  had  wasted  the  money  on  immoral 
purposes,  or  that  the  debt  was  such  that  a  pious  son 
woidd  be  free  to  repudiate  it.  Nanomi  Babutui»  v. 
Modun  Mokun,  L  L.  R„  13  Calc,  21,  followed. 
SiTA  Rak  v.  Zaldc  Sihoh   .  I.  Ii.  B^  8  All.,  281 


ea 


89tU  hff  9ona  to 


8€t  aside  alienaHou, — Burden  of  proof  , — The  rule 
enunciated  by  the  Privy  Council  in  Muddum  T^hakoor 
V.  Kantoo  Lall,  14  B.  L,  B.,  187,  and  Suraj  Bunsi 
Koer  V.  Sheo  Peread  Singh,  L  L,  J2.,  5  Calc,,  148, 
**  that  where  joint  ancestral  property  has  passed  out 
of  a  joint  family,  either  under  a  conveyance  executed 
by  a  father  in  consideration  of  an  antecedent  debt, 
or  in  order  to  raise  money  to  pay  oif  an  antecedent 
debt,  or  under  a  sale  in  execution  of  a  decree  for  the 
father's  debt,  his  sons,  by  reason  of  thdr  duty  to  pay 
their  father's  debt,  cannot  recover  that  property,  un- 
less they  show  that  the  debts  were  contacted  for  im- 
moral purposes  to  the  knowledge  of  the  vendee  or 
mortgagee,"  is  limited  to  antecedent  debts,  i,e.,  to 
debts  contracted  before  the  sale  or  mortgage  sought 
to  be  Impeached  by  the  son;  and  it  does  not  cover 
cases  in  which  a  sum  in  ready  mon^  has  been  paid 
over  to  the  father  by  the  vendee  or  mortgagee.  The 
authorities  seem  to  come  to  this,  that  in  those  eases 
where  a  person  buys  ancestral  estate,  or  takes  a 
mortgage  of.it  from  the  father,  whom  he  knows  to 
have  only  a  limited  interest  in  it,  for  a  sum  of  ready 
money  paid  down  at  the  time  of  the  transaction,  sucn 
person,  in  a  suit  by  the  sons  to  avoid  it,  must  estab- 
lish that  he  made  all  reasonable  and  faii^  inquiry  be- 
fore effecting  the  sale  or  mortgage,  and  that  he  was 
satisfied  by  such  inquiry,  and  believed,  in  paying  his 
money,  that  it  was  required  for  the  k^l  necessities 
of  the  joint  family,  in  respect  of  which  the  father  as 
head  and  managing  member,  could  deal  with  and 
bind  the  joint  ancestral  estate.  Lal  Sikoh  v.  Dbo 
Nasaik  Sih&u  I.  Is.  B^  8  AlLt  278 


94, 


Snit  to  set  aside  alienation. 


— Cauee  of  action, — Limitation,'^ A  son  under  the 
Mitakshara  law,  whatever  right  he  may  have  during 
his  father's  lifetime,  may,  within  twelve  years  from  his 
father's  death,  sue  to  recover  ancestral  property  im- 
properly alienated  by  the  father.  Pbotapitabain 
SiKOH  0.  HoKOHUs  Doss    .       W.  B.,  188^  86 


86. 


Canee  of  action. 


^Limitation  Act  XI V  of  1859,  s.  1,  cl.  12,'-L.*9 
father,  a  Hindu,  living  under  the  Mitakshara  law,    \ 
alienated  in  1848  ancestral  immoveable  property  by   ( 


HTETDU  liAW-^ALlENATlON^eoniinmed. 
4.  ALIENATION  BY  VATREn— continued. 
Suit  to  set  aside  aliemAUon-^onHnued. 
deed  of  absolute  sale,  and  possession  was  taken  by 
the  alienee  at  the  time.  In  1868,  L,,  who  was  bom 
in  1837,  sued  on  his  own  account  and  as  guardian  of 
his  minor  brother  B,,  who  was  bom  in  1856,  to  set 
aside  the  sale.  The  father  died  in  1857.  Held,  LJs 
cause  ef  action  accrued  when  possession  was  taken 
under  the  deed  of  sale,  and  not  at  the  father's  death. 
B,'9  birth  did  not  create  a  new  right  of  action  In  L, 
either  alone  or  jointiy  with  B,  The  suit,  therefore, 
was  barred  by  lapse  of  time.  Where  the  aUenation 
was  by  deed  of  conditional  sale,  followed  by  decrees 
for  foreclosure  and  possession,  to  which  L.  and  B, 
were  not  parties, — Held,  the  cause  of  action  aocraed 
when  possession  was  taken  under  the  decree.  Raja 
Rak  Tbwabi  v.  Luohmun  Psasad 
[B.  Ii.  B^  Bup.  VoL,  781 : 2  Ind.  Jnr^  ir.  8.,  218 

8W.B.,15 

Bbbb  Eibhobb  Suhtb  SnraH  «.  Httb  Bullub 

Nabain  Sibgh         .  7  W.  B.,  602 


88. 


Ancestral   prO" 


perty, — Cause  of  action, — ^According  to  the  Mitak- 
shara law  a  son  has  aright,  during  the  lifetime  of  his 
father,  to  set  aside  alienations  of  ancestral  property 
made  without  his  consent.  His  cause  of  action  arises 
from  the  date  when  possession  is  tiUcen  by  the  pur- 
chaser. Aghobi  Rakasabag  SiiraH  «.  Coohbavb 
[6B.Ii.B^Ap.,14 

In  such  a  case  the  cause  of  action  arises  at  the  date 
of  the  alienation.  Bbbb  Pbbshad  «.  Doobga  Pkb- 
SHAo       ....       W.  B.,  1884, 216 

Sbbtvl  Pbbshad  Sutgh  «.  Goitb  Dyal  Singh 

[1W.B^888 


87. 


AUenation      by 


father  without  son's  consent, — Enquiry  as  to  Ispal 
necessity  by  moriyayee. — A  mortgagee  acquiring  by 
operation  of  law  the  possession  of  an  estate  mortgaged 
by  a  Hindu  father  without  the  son's  consent,  is 
bound  to  enquire  whether  the  debt  dn  account  of 
which  the  mortgage  was  given  was  a  legally  necessary 
one  or  not ;  otherwise  it  will  not  avail  him  that  the 
Court  has  on  his  application  declared  the  mortgage 
foreclosed,  or  the  conditional  sale  rendered  absolutoi 

PUBMANUND  V.  ObUKBAH  EoBB 

[W.  B.,  1884, 148 


8a 


Sale  effected  to 


pay  ancestral  debt, — ObUyation  on  purchaser  to  en^ 
quire  whether  it  could  have  been  p&id  from  other 
sources. — Under  Hindu  law,  where  there  is  found  to 
be  an  ancestral  debt,  and  a  sale  is  effected  to  pay  it» 
the  purchaser  at  such  sale  is  not  bound  to  enquire 
whether  the  debt  could  have  been  met  from  other 
sources.    Ajbt  Ram  v,  Qibdhabbb  .4Iir.W»110 


88. 


ObUyation      on 


purchaser  to  show  necessity  for  sale, — Onus  prO' 
bandi, — Where  a  son  under  the  Mithila  law  sued  to 
set  aside  sales  by  his  father,— ^^M  that  the  purchas- 
ers were  not  bound  to  show  an  absolute  necessity  for 
the  sales,  it  being  sufficient  if  they  have  acted  bond 
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HINDTJ  LAW— AIiIEKATION— 0O«ltfMMii. 

4.  ALIENATION  BT  FATW&K^oniinusd. 

Suit  to  set  aside  alienation— oon/tmMrf. 
flde  and  with  due  cantion,  and  were  rMsonably  satia- 
fied,  at  the  time  of  their  reepective  purchases,  of  the 
necessity  of  the  sales  in  order  to  meet  debts  which 
the  father  had  a  right  to  discharge.  The  ofi«i«  prth 
handi  in  such  cases  will  vary  accoiiiing  to  the  circum- 
stances.   Bhoobum  Kobs  v.  Sahbbmadbb 

[6W.B^140 


100. 


———————  0%%9    pro- 

handi. — In  a  suit  brought  by  a  Hindu  to  contest  an 
alienation  of  family  property  made  by  his  father,  the 
onus  of  proving  that  the  alienation  is  binding  on  the 
son  lies  upon  those  who  claim  the  benefit  of  the  alien- 
ation.    SUBBAKAITTA  V.  SaDASIYA 

[Li:i.B..81Cad..75 


lOL 


•  Mitakfhara 


Uno. — Ancestral  property. — JRef^nd  of  purchase' 
money. — Under  the  Mitakshara  law  when  a  sale  of 
ancestral  property  by  the  father  has  been  set  aside  in 
a  suit  by  the  son,  on  the  ground  that  there  was  no 
such  necessity  as  would  legalise  the  sale,  and  that  the 
son  had  not  acquiesced  in  the  alienation,  the  son  is 
entitled  to  recover  the  property  without  refunding  the 
purchase-money,  unless  such  circumstances  are  proved 
by  the  purchaser  as  would  give  him  an  equitable 
right  to  compel  a  refund.  MoDHoo  Dtal  Siwgh 
€.  KoLBUB  SiBGH       .  B.  Ij.  B.»  Snp.  VoL,  1018 

S.  C.  MoDHOO  Dtal  Siboh  o.  Oolbub  Siboh 

[8W.B.,611 

102.- 


— — — — — ^—  Mitahehara 
law. — Legal  neceeeitjf.—Anceetral  property. — Se- 
Jknd  of  purchaee-monetf. — A.,  a  Hindu,  subject  to  the 
Mitakshara  law,  sold  his  right  and  interest  in  the  un- 
divided anoestial  estate  of  his  family  without  the 
consent  of  his  co-sharers,  and  not  for  the  benefit  of 
the  estate,  but  in  order  to  pay  off  a  personal  debt. 
The  sale  was  by  auction  to  an  innocent  purchaser  for 
value.  Seld  that,  in  a  suit  brought  within  twelve 
years  from  the  date  on  which  the  purchaser  obtained 
possession,  the  sons  and  grandsons  of  A.,  deceased, 
were  entitied  to  recover  possession  without  making 
any  refund  of  the  purchase-money.  Nathu  Lal 
Chowdbt  v.  Chadi  Sahi 

[4B.Ii.B.,A.C.,16:12W.B.,446 


106. 


JBond  flde  pur- 


chaser  J^om  vendee  of  father, — Refund  of  purchase' 
money. — In  a  suit  by  some  members  of  a  joint 
family  under  Mitakshara  law  to  set  aside  an  aliena- 
tion of  some  of  the  joint  family  property  effected  by 
their  father,  it  app^u^  that  ten  years  had  elapsed 
since  the  alienation ;  and  that  about  six  years  b^ore 
the  suit  was  brought,  the  purchaser  from  the  father 
sold  again  to  the  principal  defendants  for  valuable 
consideration,  and  there  was  no  suggestion  that  these 
defendants  did  not  purchase  bond  flde,  the  plaintiffs 
apparentiy  acquiescing  in  the  sale,  and  not  interrupt- 
ing during  that  time  the  enjoyment  of  the  property 
by  the  father's  vendee.  The  Court  refused  to  set 
aside  the  alienation.  The  alienation  would  not  have 
been  set  aside  at  any  rate  without  a  refund  of  the 


HUTDU  liAW^ALlBNATlOJS'-camHimed. 

4.  ALIENATION  BY  FATHER— eonttiMMtf. 

Suit  to  set  aside  alienation-continued. 
purchase-money  to  the  defendants.     Subfb  Nabaht 
Chowdhbt  «.  Shbw  Gobibd  Pabdbt 

[UB.L.B.,Ap^88 

6.  ALIENATION  BY  WIDOW. 

(a)  Alibbatiov  ov  Ibcomb  and  Aocumulatiohs. 

104.  »    Alienation   of  inoome.— 

Accumulations. — A  Hindu  widow  can  alienate  the 
income  of  the  husband's  property,  it  forming  no  part 
of  his  estate ;  but  income  and  accumulations  are  not 
the  same  thing;  therefore,  Quare,  whether  she  can  so 
deal  with  accumulations.    In  thb  ooodb  of  Habbb- 

BBANABATAB.     KaILASBATH  GhOBB  V.  BiSWANATK 

Biswas  4  B.  L.  B.»  O.  C  41 


lOB. 


Accumulations, 


— Purchase  of  property  out  of  income  for  mainte- 
nance of  family. — Reversioners.^ A  Hindu  widow 
cannot  alienate  moveable  or  immoveable  properties 
acquired  by  her  out  of  the  funds  derived  from  the 
income  of  her  husband's  estate.  Such  properties 
descend  to  the  heirs  of  the  husband  and  not  of  the 
widow.  Where,  however,  a  widow  held  under  a  deed 
which  conveyed  the  property  to  her  to  enjoy  for  her 
lifetime,  and  to  incur  all  needful  expenses, — Meld,  she 
was  entitled  to  invest  sums  out  of  the  income  for  the 
benefit  of  her  daughter  and  granddaughter  in  the 
purchase  of  immoveable  property  for  their  mainte* 
nance.  Chowdby  Bholabath  Thakoob  v.  Bhaoa- 
BATTi  Dbbi.  Bhagabatti  Dbbi  o.  Chowbbt 
Bholabatu  Thakoob 

[7B.I..B..88:16W.B.,e8 
Reversed  on  the  merits  by  the  Privy  Council. 

[I.Ii.B^lCalo.,104 


106. 


Accumulations, 


— It  being  doubtful  whether  the  purchase  of  the  land 
in  dispute  by  the  plaintiff's  mother  was  made  out  of 
the  current  income  (in  which  case  it  is  her  self -ac- 
quired property)  or  out  of  accumulations  of  her 
husband's  estate, — Seld  (broadly  following  the  prin- 
ciple laid  down  in  Soorjeemonee  Dassee  v.  jDmo- 
hundo  Mullick,  9  Moortfs  I.  A.,  223,  that  the  pur- 
chase being  made  with  moneys  derived  from  the  in- 
come of  her  husband's  estate  then  lying  in  her  hands, 
she  was  competent  to  alienate  her  right  and  interest 
in  whole  or  in  part  to  reconvert  them  into  money  and 
spend  it  if  she  chose.  Orose  v.  Amritamayi,  4 
JB.  L.  R.,  O.  C,  1,  exphuned  and  reconciled :  and 
Oonda  Koocr  v.  Ood^  Singh,  14  JB.  L.  B.,  169, 
distinguished.  PuDDO  Monbb  Dobsbb  «.  Dwabka- 
BATH  Biswas  •  26W.  B.,8d6 

107. 


Alienation  of  property  pur- 

ehaaed  with  ftinda  derived  firom  husband's 
estate. — A  widow  is  not  competent  to  alienate  pro- 
perty which  she  has  purchased  with  funds  derived 
from  her  husband's  estate  after  his  death,  and  pur- 
chases with  such  funds  would  not  belong  to  the  wi- 
dow otherwise  than  as  the  land  from  wMch  the  mo- 
ney arose  belonged  to  her.  Nihal  Khan  o.  Hub 
Chubh  Lall         •        •  .1  Agra,  219 
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Hnn>n  ULW—AUJBNATlON'—eontimisd* 
6.  ALIENATION  BY  WIDOW ^caniinmed. 

(a)  AUflVATIOH  OT    IVOOKB    AKD  AOOUICVLATIOKS 

^eontinmed. 


loa 


Alienation  of  house  erect- 


ed \ry  widow  ont  of  eavixigs  of  land  inhe- 
rited from  husband. — A  Hindu  widow  has  no 
Sower  to  sell  a  bouse  erected  by  hCTout  of  savings  of 
er  income  on  bind  inberited  from  ber  busband. 
Fakisa.  Dobet  V,  Oopi  Lall         .  6  C.  L.  B^  66 


100. 


Alienation   of  property 


porohaaed  with  aoonmnlations  derived  from 
husband's  estate. — Ineome.—Aoewmtlatfona,'-' 
Q»cBr9, — ^Wbetber  a  Hindu  widow  bas  power  to  alie- 
nate, beyond  ber  own  life-interest,  property  wbicb 
sbe  bas  purcbased  from  accumulations  of  income  de- 
rived from  ber  kte  busbfmd's  estate,  made  after  bis 
deatb,  and  wbile  sbe  was  entitled  to  a  Hindu  widow's 
interest  in  such  estate?  Huvbbutii  Kxbaih  v. 
Ibhsi  IKjt  Kobb 

[L  Ii.  B^  6  Oalo«  512 : 4  C.  Ii.  B.,  611 

In  tbe  same  case  in  tbe  Privy  Council  it  was 
beld  tbatr- A  widow's  savings  from  tbe  income 
of  ber  limited  estate  are  not  ber  stridbun ;  and  if  sbe 
bas  made  no  attempt  to  dispose  of  tbem  in  ber 
lif e-time,  tbere  is  no  dispute  but  tbat  tbey  follow  tbe 
estate  from  wbicb  tbey  arose.  But  it  is  not  always 
possible  to  fix  tbe  line  wbicb  separates  accretions  to 
tbe  busband's  estate  from  income  beld  in  suspense  in 
tbe  widow's  bands,  as  to  wbicb  sbe  bas  not  deter- 
mined wbetber  or  not  sbe  will  spend  it.  Wbere,  bow- 
ever,  botb  tbe  family  property,  and  property  pur- 
cbased by  ibe  widow  out  of  savmgs  from  ber  income, 
were  alienated  l^  ber,  witb  tbe  object  of  cbanging 
tbe  succession,— A«W,  tbat  accretion  was  clearly  estab- 
lisbed,  and  tbat  tbe  after-purcbases  were  inalienable 
by  ber  for  any  purpose  tbat  would  not  justify  aliena- 
tbn  of  tbe  ori^nal  estate.  A  daugbter,  obtaining  a 
transfer  from  ber  deceased  fatber's  widows  of  tbeir 
interesU  in  bis  estate,  does  not  acquire  thereby  an  es- 
tate valid  against  tbe  title  of  tbe  father's  coUateral 
beirs  expectant  on  tbe  deatbs  of  tbe  widows.  ISBI 
Dun  Kobb  v.  HAirsBum  EoBBAnr 

[L  Ii.  B.»  10  Calo,  8S4 :  18  C.  Xb  B..  413 

HO. Widow's  power  over  land 

porehased  oat  of  inoome  of  hnaband's  ^^ 
tate.— 2>sto«M^  of  landt  pmrehated  hff  widow  out  of 
income  of  lifi-eHaU^—lMoil  purcbased  by  a  Hindu 
widow  witb  money  derived  from  tbe  income  of  ber 
life-estate  passes,  wben  un^sposed  of  by  ber,  to  tbe 
beirs  of  ber  busband  as  an  increment  to  tbe  estate, 
and  not  to  ber  beirs  as  property  over  wbicb  sbe  bad 
absolute  controL     Ahithd  CnmrDBA  Mubduij  «. 

[XI«.B.»9Calo«768:  12  0.L.B.,862 

(6)  AlJBVATION  rOB  LBGAL  NBCB88ITT   OB  WITH 

CoirBBBT  or  Hbibb  ob  Rbtbbsiovbbs. 

HI.  — Iiegal  neoeasity.— 2r«?«f*«y, 

JSmdenee  of — ^A  sale  by  a  Hindu  widow  of  land  in- 
berited by  her  from  ber  busband  is  valid  only  wben 
made  of  necessity  and  for  certain  purposes;  but  on 


HINDXr  ItAW-^AIilEKATION-ooaifiMedL 
6.  ALIENATION  BY  WlDOW^-coniinmed. 

(&)  AlIBVATION  fob  LbOAL  NbOBSBITT  OB  WITH 
CONSBNT  OV  HBIBS  OB  RBYBBSlOKKBB—eOlUimud, 

Iiegal  neoeBaity'-isontinuBd, 

tbb  point,  wbere  tbe  plaintiff  in  a  suit  to  set  aside 
sucb  al  sale,  bas  relied  in  tbe  Court  below  solely  on 
tbe  ground  tbat  tbe  land  bad  been  devised  ineonsis- 
tently  witb  tbe  exerdse  of  tbe  widow's  power  of  sale, 
tbe  Appellate  Court  wiU  be  satisfied  witb  evidence 
less  complete  and  positive  than  would  etherwise  bave 
been  required.  Bavcmlbtami  Attaboab  o.  Vakju- 
iiATAUMAL 1  Mad.,  28 


ua. 


Suit  hp  reveT' 


KoMr.—CaKM  of  action,-— A.,  a  Hindu  widow,  ob- 
tained a  loan  of  a  sum  of  money  by  mortgage  of  a 
certain  parcel  of  property  belonging  to  ber  busband. 
Tbe  mortgagee  obtained  a  decree,  and  in  execution 
tbereof  caused  tbe  pnmerty  to  be  sold.  In  a  suit  by 
A'9  daugbter's  son,  tbe  next  reversionary  heir,  for  a 
declaration  tbat  tbe  sale  was  inv^d  as  agunst  bim, 
tbe  lower  Appellate  Court  held  that  there  was  no 
cause  of  action.  Held  in  spedal  appeal,  that  tbe 
existence  of  a  cause  of  action  depoided  upon  whether 
tbe  widow  incurred  the  debt  under  legal  necesdty ; 
and  tbe  case  was  remanded  for  trial  of  that  question. 

BiBTOBBHABI  SAHOT  «.  LAIA  BaUVATH  FbASAD 

[7  a  L.  B.*  ai8: 16  W.  B.,  49 

118.  Alienation   of  ancestral 

property. — Join  law, — The  alienation  by  gift  by 
the  widow  of  a  Bindala  Jain  of  her  husband's  ances- 
t]:al  property  is  invalid  according  to  the  Mitaksbara, 
which  is  the  ordinary  law  soveming  Bindala  Jains  in 
the  absence  of  custom  to  uie  contrary.  Bachbbi  o. 
Makhait  Lal  .  I.  Ii.  B.9  8  AIL,  66 


114.- 


•  Alienation  with- 


ont  neeeeeity, — ^A  convejrance  of  ancestral  property 
by  a  Hindu  widow  without  proof  of  necessity  can 
only  operate  as  a  conveyance  of  ber  life-interest. 
Tbe  purchase  ^  a  kismut  sold  for  Qovemment  reve- 
nue does  not  destroy  tbe  pre-existing  rights  of  the 
holders  of  the  tenure.  Beversionen  are  as  much  en- 
titled to  bave  a  sale  of  their  share  in  such  a  Idsmut 
set  aside  as  a  sale  of  any  other  property  by  the  widow 
without  necessity.  TABims  Chubh  Bakbbjbb  v. 
NuvD  CooicAB  Baitbbjbb  .  1  W.  B.,  47 


116. 


Alienation  of  moTeable 
Iiroperty. — Widow's  eetate, — The  restriction  placed 
bv  the  Hindu  law  on  a  widow^s  power  of  alienation 
of  ber  busband's  estate  extends  to  moveable  as  well  as 
immoveable  property.  Nabasikah  v.  VsmuLTADBi 
[LIi.B.,81Cad..290 

A  Hindu  widow 


ue. 

is  not  at  liberty  to  defeat  the  rights  of  reversioners 

by  alienating  or  wasting  moveable  property  inherited 

from  ber  busband.    BvOHi  Baxatta  v,  JAOAPATia 

[I.  la.  B.,  8  Mad.,  804 


117. 


Iieaae  granted  by  widow 


— DnraUon  offer  widow'e  Ufe.-^A  lease  granted  by 
a  childless  Hindu  widow  is  valid  and  enures  for  the 
life  of  the  widow.  MoHUK  KoowuB  v.  Zobaicttit 
SoroH  .  Marsh.,  166 :  1  Hay,  d7S 
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ua 


Alienation   of    husband's 


property.— Foltdify  of  e<mv€yame€  for  l{f0  of 
widow, — ^Alienation  by  a  Hindu  widow  of  property 
inherited  from  her  deceased  hnahand  is  valid  for  the 
period  of  her  own  life,  though  the  conveyance  may 
purport  to  convey  a  greater  interest.    MsLGniArPA 

BIV  SoXiBAPFA  TbU  «.  ShITAFPA  BIK  EbAPPA 

[6  Bom.,  A.  0.9  S70 

BjM&um  Kvbxokab  v.  Boibtvb  CHmur  Mo- 
sookbab        •  .  7  W.  B.,  167 

110. Alienation  of  hnaband'a 

Inunoreable  property. — Power  to  make  abeo' 
hUe  alienaiion, — ^A  purchaser  of  immoyeable  pro- 
per^ from  a  Hindu  widow,  in  order  to  show  that 
the  proper^  is  absolutely  conveyed  to  him,  ought  to 
aver  and  prove  that  she  sold  it  under  such  special 
ciiGumstnnces  as  justify  a  Hindu  widow  in  alienating 
the  immoveable  property  of  her  husband  without  the 
consent  of  his  heirs.  Even  if  her  husband  were  sepa- 
rate in  estate  frcon  his  father  and  brothers  at  the  time 
of  his  death,  and  died  without  male  issue,  his  widow 
would  have  no  power  to  make  an  absolute  alienation 
of  his  estate  in  the  absence  of  such  special  circum- 
•tanoes.  She  can  only  dispose  of  her  (widow's)  estate 
in  his  immoveable  property,  which  estate  determines 
either  upon  her  dmth  or  re-marriage,  and  the  pur- 
chaser u  not  entitled  to  retain  the  property  after  the 
occurrence  of  either  of  these  events.  The  plaintiif 
sued  to  recover  possession  of  certain  immoveable  pro- 
perty sold  to  him  l^  the  first  defendant,  a  Hmdu 
widow.  The  second  defendant  answered  that  his 
father  and  the  first  defendant's  husband  were  un- 
divided brothers,  and  that»  as  a  childless  widow,  she 
had  no  right  to  sell  the  property.  Both  the  lower 
Courts  uj^ld  the  sale  as  absolute^  on  the  ground 
that  she  was  competent  to  make  it  as  widow  of  a 
separate  Hindu.  The  High  Court,  on  second  appeal, 
hdd  that  the  decrees  of  the  lower  Courts  were  un- 
sustainable^ as  th^  did  not  contain  the  limitation 
pointed  out  above,  and  remanded  the  case  for  the 
trial  of  the  issue,  whether  there  were  any  such  special 
circumstances  as  would  justify  the  absolute  side  by 
the  first  defendant  to  the  plaintiff .  Ovbuv ath  Niir- 
KABTs  V.  Kbibhbaji      .    I. !«.  B«,  4  Bomu,  468 


12a- 


>  Gift  by  Hindu  widow  after 


mortgage. — Eq[vUy  of  redemption,  Alienattom  of — 
Where  a  Hindu  widow  mortgaged  immoveable  pro- 
perty to  one  person,  and  afterwards  gave  it  in  gift  to 
anower, — Seld  that  the  deed  of  ffift  did  not  convey 
to  the  donee  the  widow's  equity  of  redemption.  Ja- 
OAinrATH  Vithal  «.  Avaji  VlBHHir 

[6  BonL,  A.  C  217 


12L 


AUenation  by  widow  as 

adminietratrlx  of  hnaband.— iV«f«Mfip<to»  of 
wilidiUf, — Where  a  sale  of  landed  property  was  made 
by  a  ffindu  widow  as  administratrix  to  toe  estate  of 
W  deceased  husband,— JSTeM  that  she  had  power  to 
dispose  of  the  land  for  any  purpose  for  wluch  as 
admimstratriz  she  might  properly  do  so.     Held  also. 


HIKBU  IftAW— AliDSnrATION— doeltiNMii: 
5.  ALIENATION  BT  YfVDOW^-eofUimud. 

(6)  AUBKATIOV  TOB  LbGAL   NbOBSBITT   OB    WITH 

Cobbbbt  or  Hbibb  ob  Rbtbbbiobbbb— 0Ofi/t«iM<i. 

Alienation  by  widow  as  administratrix 
of  hnsband— ^oa/ievsi. 

that  an  improper  disposal  of  the  property  was  not  to 
be  presumed  against  a  purchaser  from  her,  but  <->>i^t 
the  sale  must  be  taken  to  be  proper  and  valid,  unless 
it  appeared  that  to  the  purchaser's  knowledge  she 
was  for  an  unlawful  purpose  converting  the  «tate. 
Meld  also,  that  she  lutving  the  right  to  sell  as  adnu- 
nistratrix,  it  could  not  be  presumed  that  she  sold  as 
a  widow.    LooANADA  MuDALi  V.  Rakabtaki 

[lKad.,884 

isa- 


Groonds  supporting  charge 

on  the  inheritanoe  by  a  widow  fbr  her 
debt.— Oi^a^'oa  of  pwrehaeer  to  ekow  natmre  of 
iraiuaeiion, — Neeeeeitp, — In  transactions  such  as 
the  alienation  by  a  widow  of  her  estate  of  inherit- 
ance derived  from  her  husband,  any  creditor,  seeking 
to  enforce  a  charge  on  such  estate,  is  bound,  at  least 
to  show  the  nature  of  the  transaction,  and  to  show 
that,  in  advancing  his  money,  he  gave  credit,  on 
reasonable  grounds,  to  an  assertion  that  tiie  money 
was  wanted  for  one  of  the  recognised  necessities.  The 
principle  u,  that  the  lender,  altiiongh  he  is  not  bound 
to  see  to  the  aTO>lication  of  the  money,  and  does  not 
lose  his  rights  i^  upon  bond  fide  inquiry,  he  has  been 
deceived  as  to  the  existence  of  tli^  necessity  which 
he  had  reasonable  grounds  for  supposing  to  exist, 
still  is  under  an  obligation  to  do  certun  things.  These 
axe  to  inquire  into  the  necessily  for  the  loan  and  to 
satisfy  himself,  as  well  as  he  can,  with  reference  to 
the  parties  with  whom  he  is  dealing,  that  the  bor- 
rower is  acting  in  the  particular  instance  for  the 
benefit  of  the  estate.  This  principle,  laid  down  in 
Hunoomam  Pereamd  Pcmday  v.  Bdbooee  Mwmraj 
Koomoeree,  6  Moore* e  I.  A.,  892,' ia  regard  to  the 
manager  for  an  infant,  has  been  applied  also  to  alien- 
ations by  a  widow  of  her  estate  of  inheritance,  and 
to  transactions  in  which  a  father,  in  derogation  of 
the  rights  of  his  son,  under  the  Mitakshara  law, 
has  miide  an  alienation  of  ancestral  family  estate. 
Kambbwab  Pbbbhad  e.  Bun  Bahadub  Sikgh 

(X  Ii.  B.,  6  Oahx,  848:  8  C.  la.  B., 861 
Ii.B..8I.A^8 

128.  — —  Porohaser,  Obligation  ot 

'^AUenaHonforewn  larger  than  neeeeeity  required. 
'^SembUf^ln  purchasing  from  a  Hindu  wi&w  the 
purchaser  is  not  bound  to  look  to  the  M>propriation 
of  the  money,  nor 'is  he  affected  by  the  nyct  that  the 
alienation  was  made  fdr  a  larger  sum  than  the  neces- 
sity of  the  case  required.  KAJnKHAPBABHAD  Boy 
e.  J  aoadaIcba  Dabi  .  •    6B.I«.B.,608 


Consent  of  reversioners.— 


124. 

Mo9eable  and  immoveable  property,— Alienation 
for  worehip  of  idol — ^A  Hindu  widow  has  power, 
with  the  consent  of  the  reversionary  heirs,  to  make  a 
valid  alienation,  for  religious  purposes,  of  property, 
moveable  or  immoveable,  left  by  her  husband.  Where 
a  Hindu  widow  dedicated  proper^  by  deed  to  tiie 
worship  of  an  idol,  and  the  property  was  given  to 
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HINBir  LAW— ALIBNATION— tfOfi^MMit. 
6.  ALIENATION  BY  WlDOW^eonHntted. 

{b)  AlIBKATION  tor  LbGAL    NbOBBSITT    OB  WITH 
COMSBNT  OF  HBIBS  OS  BbYBBSIOHBBS— eoiUiflMMf. 

Ck>n8ent  of  revendoneni— ^o»M««m2. 

tniiteeB  in  trust,  after  the  death  of  the  widow,  to 
permit  the  male  heirs  of  her  kite  hnsband  to  recdve 
the  rents, — Held,  that  such  heirs  were  entitled  to 
actual  possession  and  to  the  rents  of  the  estate,  pro- 
vided they  devoted  it  according  to  the  provisions 
of  the  deed  to  the  worship  of  the  idoL  Bbuakath 
Btsakh  e.  Matilal  Bysakh 

[8  B.  Ii.  B.,  O.  O^  92 


126. 


Gift  of  it 


able  property  inherited  from  hu9band.^A  Hindu 
widow  who  has  inherited  immoveahle  property  from 
her  hnshand,  though  possessed  of  a  limited  power  of 
alienating  portions  of  such  property  for  necessary 
purposes  or  sjnritual  uses,  cannot  dispose  hy  a  gift  in 
dharam  or  krishnaipau  of  the  whole  of  such  immove- 
ahle property  without  the  consent  of  the  heirs  of  her 
husband.  Bhabkab  Tsixbax  Achabta  v.  Maha- 
DBV  Baxji         ...       6  Bom.,  O.  O.,  1 


126. 


Neceeeity.- 


Evidence. — JUeOal  in  deed  of  eale,—A  recital  in  a 
deed  of  sale  by  a  Hindu  widow  of  her  deceased 
husband's  property,  setting  forth  that  the  alienation 
was  necessary  for  the  purpose  of  paymg  his  debts^  is 
not  of  itself  evidence  of  such  necessity ;  nor  does  the 
attestation  of  a  relative  import  his  concurrence. 
Such  a  transaction  mav  become  valid  by  the  consent 
of  the  husband's  kindred,  but  the  kindred  in  such 
case  must  generally  be  understood  to  be  all  those  who 
are  Ukely  to  be  interested  in  disputing  the  transaction. 
At  all  events  there  ought  to  be  such  a  concurrence  of 
the  members  of  the  family  as  suffices  to  raise  a  pre- 
sumption that  the  transaction  was  a  fair  one,  and 
justified  by  Hindu  law.  Rajlakhi  Dbbi  «.  Gokxxl 
CHAimBA  Chowshby 


[8B.I*.B.,P.C..67:  12W.B..P.C..47 
*■  ldKoore'8LA^208 


127. 


Wani  of  eon- 


eeni  of  rewrote  reverHonere.—Semble^—An  alienation 
by  a  widow  and  next  reversioner  without  tha  consent 
of  subsequent  revernoners  is  not  binding  on  such 
reversioners.  Per  Floor,  J.  Gopbbkaxh  Mookbb- 
JBB  V.  Kallt  D08B  Mxxlijok 

[L  I..  B..  10  Cala,  226 

1^^  — ^ JBJPfet  qf  sale 

againtt  thoee  not  eon»enHng.—T)ie  consent  of  all  the 
heirs  living  at  the  time  of  the  eKocution  of  a  bill 
of  conveyance  by  a  Hindu  widow,  either  directiy 
or  by  attestation,  is  requisite  to  make  the  sale  bind- 
ing agunst  the  reversioners.  Kabtiok  Kubmokax 
€.  Dhuotio  Mohbb  Ooowo    .    W.  B.,  1864^  288 


129. 


Right  of  pur- 


ehaserfor  widow's  lifetime.— The  consent  of  all  the 
reversioners  is  necessary  to  make  a  sale  by  a  childless 
Hindu  widow  vaUd  in  law;  but  the  purchaser  is 
entitied  to  hold  the  property  during  the  widow's  life- 
time. Only  immediate  reversioners  are  entitled  to 
impeach  a  sale  by  a  widow.    ^^^^^^^^ 


HZNDU  liAW^ALnmATlOlS-eontinued. 

6.  ALIENATION  BY  WIDOW— continmed. 
(b)  AuBVATiow  VOB  Lboal  Nbobssitt  ob  with 

Ck>V8BirT  OV  HbIBS  OB  RBTBBSIOVBBS-^Ofl^tmMcf. 

Ckmsent  of  TBveaemUmBn—eontimisd. 

ChUITDBB  MoVBB  DO88BB  V.  JOTXISSBV  SiBCAB 

[1  W.  B.,  107 


180. 


Consent  of  next 


reversioner,  Sffhct  of,  as  io  others. — ^A  grant  by  a 
Hindu  widow,  with  the  sanction  and  concurronce 
of  the  next  reversioner,  is  valid,  and  creates  a  titie 
which  cannot  be  impeached  on  the  death  of  the 
widow  by  the  person  who,  but  for  such  grant,  would 
be  entitled  as  heir  of  her  husband.  Raj  Bullubh 
Sbh  «.  O01CB8H  Chuwsbb  Rooz 

CL  I..  B.,  6  Calo.»  44 : 8  O.  I..  B.,  884 


18L 


•  Consent  of  heirs. 


— Legal  necessity. — ^An  alienation,  by  a  Hindu  widow, 
of  immoveable  property  inherited  from  her  husband 
is  invalid  in  the  absence  of  legal  necessity,  but  the 
invalidity  can  be  removed  by  the  consent  of  all  the 
hdrs  of  the  widow's  husband  who  aro  likely  to  be  in- 
terested in  disputing  the  transaction:  Saj  Lukhee 
Debea  v.  Chhool  Chnnder  Chowdhrg,  13  Moor^s  L 
A.,  209 :  3  B.  L.  R.,  P.  C,  67,  followed.  A  sale  made 
conjointly  by  a  Hindu  widow  and  her  daughter,  who 
subsequentiv  predeceased  her  mother,  of  immoveable 
property  inherited  bv  the  widow  from  her  husband, 
in  the  absence  of  legal  necessity,  was  ordered  to  be  set 
aside ;  and  the  grandsons  of  the  second  cousins  of  the 
widow's  husband  held  entitied  to  recover  the  property 
on  recouping  the  vendees  the  expenses  incurred  on 
improvements.  Vabjiyak  Rakoji  «.  Qhbui  Go- 
XALDA8  .  1. 1«.  B.,  6  Bom.,  688 


182.- 


>  Alienation  made 


with  consent  of  next  reversioner, — Remoter  reeer- 
sioners. — A  gift  by  a  Hindu  ?ndow,  who  has  succeed- 
ed to  the  separate  estate  of  her  deceased  husband,  of 
such  estate,  is  not  valid  and  does  not  create  a  titie 
which  cannot  be  impeached  by  the  remoter  reversion- 
er, because  it  has  been  made  with  the  consent  of  the 
next  reversioner.  Raj  BuUmbh  Sen  v.  Oomesh  CAn*- 
der  Rooz,  L  L.  R.,  6  Calc.,  44,  and  Noferdoss  Roy 
V.  Modhoo  Soondari  Bnrmonia,  I.  L,  R.,  5  Calc., 
732,  dissented  from.  Raj  Lukhee  Dabea  v.  Oookool 
Chunder  Chowdhrg,  13  Moor^s  L  A.,  209,  and 
Collector  of  Maanlipatam  v.  CavaU  Vencata  Nor- 
rainapah,  8  Moore^s  L  A.,  629,  referred  to.  Sia 
2>asi  V.  Our  Sahai,  L  L.  R.,  7  All,  862,  and  F.  A. 
No.  116  of  1882,  distinguished.  Raxphal  Rai  o. 
Tula  Kuabi     .  .    1. 1>.  B.,  8  AIL,  118 

Madav  Mohah  v.  Pttbah  Mal 

[I.L.B^8A]1.,288 


188. 


'  Evidence  of  ne^ 


cessitg, — The  consent  of  a  former  reversioner  to  a 
sale  by  a  Hindu  widow,  though  not  binding  evidence 
on  a  subsequent  heir,  is  strong  presumption  of  the 
existence  of  necessity  at  the  tune  of  ssJe,  to  be  re- 
butted onlv  by  proof  of  fraud  and  collusion,  or  of  the 
absence  of  necessity.  Kalbb  Mohuv  Dbb  Boy  o. 
DHunirNjoY  Shaha  •    8W.  B.96I 
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(6)  Al.ISNATIOir  TOS  LbGAL    NbOBSBITT    OB   WITH 

G098BKT  OB  Hbib8  OB  Rbybbsiovbbb — coMnued, 
ConBent  of  revexnioneirB^ eontinued. 


184. 


Atieitaiion    hy 


rBveriioner. — ^Where  oertain  landed  property  in  the 
poMewion  of  a  Hindu  widow  was  lold,  on  the  alleged 
ground  of  neoesaity,  and  the  execution  of  the  deed  of 
purchase  waa  attested  by  the  then  next  heir,  it  was 
held  that  the  assent  implied  in  such  attestation  was 
not  oonclusive  in  law  as  to  the  necessity  for  the  sale, 
though  the  fact  of  persons  most  interested  in  contest- 
ing such  a  sale  being  called  in  to  execute  the  deed  is 
the  strongest  possible  proof  of  good  faith  on  the  part 
of  the  purchaser.  Madhub  CHTirDES  Hajbah  v, 
GoBiBB  Chundbb  Baitbbji  .    9  W.  B^t  860 


185. 


AttutaHon    of 


eonoetfanee  hy  rev^numar, — TPlM^fl.— The  fact  of  a 
rerersioner  being  an  attesting  witness  to  a  convey- 
ance by  a  Hindu  widow  is  an  acquiescence  on  his  part 
which  precludes  him  from  impeaching  the  sale  on  the 
ground  of  waste.  A  decree  against  a  Hindu  widow 
for  a  loan  to  pay  €K>vemment  revenue  is  binding  on 
the  reversioner.  Oopal  Chubsbs  Mahka  v,  Qoub 
MobbbDobsbb  •  .    6W.B.»62 


186. 


Wido¥^a  ettate. 


— Conoejfauee  by  pretnmptiw  heirr^BaHfieaHonhy 
widow. — EjflBet  of  witnesHng  deed  on  rigkU  ofwiU 
neee. — Bviaenee  of  eontent, — During  the  lifetime  of 
a  Hindu  widow,  her  son,  the  then  presumptive  heir  to 
the  property  of  which  she  was  in  possession,  conveyed 
it  to  purchasers  by  deeds  to  which  she  was  not  a 
party.  Subsequently  she  by  separate  deed  ratified 
the  conveyances.  This  deed  was  witnessed  by  a  more 
remote  reversioner.  The  son  died  during  the  lifetime 
of  his  mother,  and  the  witness  to  the  deed  of  ratifica- 
tion became  the  next  reversionary  heir.  Held,  in  a 
suit  by  him  after  the  widow's  death  for  possession, 
that  at  the  time  of  the  conveyances  the  son  had  a 
mere  contingent  reversionary  interest  in  expectancy, 
and  that  the  subsequent  ratification  by  his  mother 
could  not  operate  as  a  surrender  of  her  estate  so  as  to 
change  the  conveyances,  and  make  them  enure  as  ab- 
solute convevancesy  but  could  only  amount  to  a  con- 
veyance of  her  interest.  Held  also,  that  the  fact 
that  the  reversionaiy  heir  witnessed  the  deed  of  rati- 
fication, did  not  in  itself  amount  to  evidence  of  con- 
sent to  it  on  his  part  Bam  Chttndbb  Pobdab  o. 
HabzDasSbv  .    I.I«.B«9  0alo^488 

(o)  What  oovstitutbb  Lboal  NsoBSsiTt. 

137. Iiegalneoessity.— Piofvptir- 
poMf .— Hindu  law  does  not  regard  "  pious  purposes  " 
as  the  only  "necessary  purposes"  which  justify 
alienation  of  inherited  property  by  Hindu  ladies. 
Self -maintenance,  discharge  of  just  debts,  protection 
or  preservation  of  the  estate,  may  be  regarded  as 
such  «  necessary  purposes  **  also.    SooBJOO  Fbbshad 

€.  KSIBHAK  PbBTAB  BAHADOOS 

[1 N.  W.,  49:  Bd.  1878,46 


18a 


Gift  for  pious 


and  rtUgions  furpoees, — ^An  alienation  by  a  Hindu 


HINDU  LAW— ALIENATION— «o«<ifNw{. 

6.  ALIENATION  BY  WIDOW —eaniinned. 

{o)  What  ooHSTirnTBS  Lboal  Nbobbbitt — 
eontinmed. 

Iiegal  neooBslty— eofth'fMiAl. 

widow  of  her  deceased  husband's  estate  for  pious  and 
religious  purposes,  made  for  her  own  spiritual  wel- 
fare, and  not  for  tiiat  of  her  deceased  husband,  is  not 
valid.  The  power  of  a  Hindu  widow  to  alienate  her 
deceased  husband's  estate  for  pious  and  religious 
purposes  defined.  Collector  of  Mcuulipaiam  v. 
Cavali  Vencata  Narrainapah,  8  Moorage  L  A.,  529, 
referred  to.    PuBAir  Dai  v.  Jai  Nabaik 

[I.Ii.B.»4AU.,482 


189. 


Endowment    of 


idol  by  Hindu  widow, — A  Hindu  ^idow  cannot  en- 
dow an  idol  with  her  husband's  property  or  a  portion 
thereof,  to  the  detriment  of  the  reversioners.  Kas- 
tick  CHinrDBS  Chuckbbbx7Ttt  «.  OouB  MoHUir  Boy 

[IW.B.,48 


140.- 


>  Pioue  purpoeee. 


— Spiritual  neceeeitiee, — ^Although  pilgrimages  and 
sacrifices  performed  by  a  Hindu  widow  may  be  in- 
directly beneficial  to  her  deceased  husband,  they  are 
not  ceremonies  indispensable  for  his  spiritoal  benefit. 
A  sale  by  a  Hindu  widow  to  raise  money  for  pious 
acts,  not  in  the  nature  of  spiritual  necessities,  unless 
such  sale  is  reasonable  in  the  circumstances  of  the 
family  and  the  property  sold  is  but  a  small  portion 
of  the  property  inherited  from  her  husband,  is  in- 
vaHd.    Bama  «.  Bah&a    .  L  L.  B.,  8  Mad.,  662 


14a. 


FUgriimage,^ 


Where  a  Hindu,  by  will,  directed  that  his  widow 
should  have  power  to  sell  his  property  for  the  purpose 
of  defraying  the  expenses  of  a  pilgrimage,  a  bond  fide 
purchaser  from  the  widow  who,  at  the  time  of  purchase, 
believed  and  had  reason  to  believe  tha.t  the  widow  was 
going  on  a  pilgrimage,  and  that  the  property  was  sold 
and  the  money  raised  for  that  purpose,  is  not  bound 
to  give  back  tiie  property  at  the  suit  of  the  reversion- 
er, if  there  is  any  evidence  that  the  widow  did  really 
go  on  the  pilgrimage.  Per  Gabth,  CJ. — In  such  a 
case  tiie  purchase  would  be  good  even  if  there  were  no 
evidence  that  the  widow  had  gone  on  a  pilgrimage. 
Bam  Eaht  Chuokbbbutty  «.  Chitbdbb  Nabaiv 
Dutt 2  C.  Ii.  B.,  474 


142. 


Pilgrimage    to 


Benares, — A  pilgrimage  to  Benares  is  not  a  legal  ne- 
cessity to  justify  a  sale  by  a  Hindu  widow.    Hubbo- 

MOHirV  AUDHI3LLBBB  V.  AULXXCK  MoiTBB  DO88BB 

[1  W.B.,262 
148.  — ^— ^— — ^— — •  Expenses  ofpil- 


grimage  to  Gga, — Expenses  incurred  by  a  Hindu 
widow  for  a  pilgrimage  to  Gya  and  for  the  perform- 
ance of  sradh  are  legitimate  expenses  for  which  she 
can  alienate  her  husband's  property.  Where  the 
amount  expended  was  fil,700,  and  the  property  was 
sold  for  B/ifiOOf-^Hsld,  in  a  suit  by  the  heir  against 
the  purchaser  to  have  the  sale  set  aside,  that  the 
plaintiff  not  having  offered  to  repay  Bl,700  and  in- 
terest, his  suit  must  be  dismissed.     Muttbbbax 

KOWAB  «.  GOFAUL  SAHOO 

[U  B.  L.  B.,  416 :  20  W.  B^  187 
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(o)  What  ooKBTirims  Lboal  Nsob88ITT— 

eanHwMd, 
Iiegal  neoeflflity— ^ouMfNiMi. 
Chowbhbt  Jvmatcfx  Muuuok  «.  BmsoifoTB 

DAB0BB 

[Uai..  B^  418»  note:  10  W.  B^  908 

IM.  Fetformanee  J 

husband**  $radh  at  Gya. — The  performance  by  a  wi- 
dow of  her  husband'e  eradh  at  G^  is  a  reasonable  ne- 
ceBBity  for  which  ehe  may  alienate  at  least  a  portion 
of  his  estate.  Mahoxbd  Abhbuv  «.  Bbojbssviibb 
D06BBB  .        .    Uai«.IU118:19W.&,4a6 


146. 


Sradh  of  hmB- 


hand. — Mairriage  of  danghUr, — Mainienanee  of 
gramdtont, — PaymmU  qfhushanJP*  debU, — ^The  sradh 
of  the  widow's  husband*  the  marriage  of  his  danghter* 
the  maintenance  of  his  grandsons,  and  the  payment 
of  the  husband's  debts  are  admitted  by  Hindu  law  as 
legitimate  grounds  ui  necessity  for  alienati<»is.  Lal- 
ZiaGvhfttt  Lau.  V,  TooBuv  KooHWAB.  Chubdbb 
JjAiiL  «•  Lalla  Guvtvt  La£L         .  16 'W.B»,62 


146. 


Sradh    qf 


ihor, — According  to  Hindu  law  the  sradh  of  a  mother 
is  not  a  legal  necessity,  as  that  of  the  father  is,  to 
justify  a  nle  by  a  daughter  to  the  prejudice  of  the 
daughter's  son.  Baj  Chuvdba  Dbb  Biswas  v.  Shbb- 
shooBaxDbb    •        •        •        •    7W.R,146 


147. 


Money  borroW' 


ed  to  dtffo/ji  grumddamghUr^M  marriage  eapeneee, 
— LiahUUtg  of  revereioner,'—AL  Hindu  widow  bor- 
rowed a  sum  <n  money  for  the  purpose  of  defraying 
the  marriage  expenses  of  a  grtnddaughter,  the  child 
of  a  son  who  had  pre-deceased  his  father.  Held,  that 
such  sum,  although  it  could  not  properly  be  consider- 
ed a  charge  on  tioe  grandfather's  estate,  yet  was  one 
which  was  legally  recoverable  from  the  heirs,  who,  on 
the  death  of  the  widow,  succeeded  to  the  possession 
of  such  estate.  Bamooomab  Mittbb  o.  Iohaxoti 
DA8I        .  1  Ii.  B.,6  Calo.,  86: 6  a U  B^428 


148. 


Loan  for  ineee- 

titureof  minor.—MM  (by  Gloybb,  J,)  tiiat  where 
the  family  property  was  small  there  was  no  reasonable 
necessity  for  contracting  a  large  loan  to  provide  for 
the  minor's  investiture  according  to  the  Hindu  reli- 
gion.    DOOBHTAB  BOT  «.  DUUIVOAB  SlHGH 

[12W.B..867 

140. J'oint   debt   of 

hueband  and  totfe.— For  a  debt  contracted  lointly 
by  a  Hindu  wife  and  her  husband  the  husband's 
property  is  liable,  and  therefore  the  widow  would  be 
entitled  to  sell  as  much  of  the  estate  as  was  necessary 
to  satisfy  a  decree  for  such  a  debt.  €k>LiroK  Chun- 
DBB  Paul  v.  Mahombd  Bohix        .  8  W.  B.,  816 


ica 


Pagment     of 


debts  of  hueb€tnd, — Debts  due  by  the  huslMuod  justify 
alienation  by  the  widow.     KooL  Chukdbb  Subma 

P,  BA1U07  SUBMOBA       •  •  .     10  W.  R,  8 


15L  ■ Debt    provided 

for  bg  lease  of  ancestral  propertg, — The  existence  of 
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oonHnued, 

Iiegal  nieceasity— MM^flNMd. 

8  debt»  the  liquidation  of  wMoh  is  provided  for  by 
lease  of  ancestral  property,  is  no  justification  for  alien- 
ation of  such  pr(^ierty  by  a  Hindu  widow  during  her . 
lif  e-tenancy.    TiLUOX  BoT  o.  Phookkah  Bot 

[7W.B.,460 


168. 


Existence     of 


debts.-^Bc'purehase  of familg  propertg. — ^Where  the 
Court  baa  expressly  found  the  existence  of  debts,  and 
that  the  sale  of  ancestral  property  was  a  bond  fide 
one,  the  circumstance  that  there  was  no  actual  pressure 
at  tiie  time  in  the  shape  of  suits  by  the  creditors  for 
the  recovery  of  their  debts,  is  not  of  itself  sufficient 
to  invalidate  the  alienation.  A  sale  of  ancestral  pro- 
perty merely  for  the  purpose  of  procuring  funds  for 
the  re-purchaee  of  other  property  formerly  belonging 
to  the  f  amilv,  cannot  of  its^  be  considered  as  a  sale 
for  any  of  the  necessary  purposes  sanctioned  bylaw. 
EaihubSxbgkv.  BoopSxhoh.        •  8Zr.w.,4 

168. 


Bond  emeeuted 

bg  wife  to  pag  hnsbamd^s  debts. — ^A  wife  and  her 
husband's  Inouiers  jointly  executed  a  bond  for  tiie 
repayment  of  moneys  borrowed  to  pay  a  debt  due  by 
her  husband  and  Us  brothers,  and  to  carry  on  the 
cultivation  of  landa  held  by  her  husband  and  hia 
brothers,  and  hypothecated  the  funily  house  as  col- 
lateral security  for  the  repayment  of  such  money. 
Held  that  the  wife  was  not  justified  in  borrowings 
money  to  pay  her  husband's  debt,  and  the  want  ct 
money  for  cultivation  of  his  lands  would  not  justify 
her  in  pledging  his  credit  for  a  jmnt  loan  ts&en  by 
his  brotiiers  in  which  his  liability  would  extend  to 
the  whole  debt,  nor  would  it  justify  her  hypothecat- 
ing  his  property,  and  the  husband  and  his  property 
were  therefore  not  liable  for  the  bond  debt.  Pusi 
«.  Mahadbo  Pbabad  L  lb  R*  8  All,,  188 


164. 


Pagment  of 


time-barred  debt. — ^The  pavment  of  a  time-barred 
debt  of  her  deceased  husbimd  is  not  a  valid  cause  for 
the  absolute  alienation  by  a  Hindu  widow  of  her  de- 
ceased husband's  immoveable  estate.    Mblgibaffa 

BZH  SOIAAPPA  TbU  V.  SHIYAPPA  BIV  EbAPPA 

[6  Bom.,  A.  €.,870 


156. 


'Debtofwidow^s 


own  coutracHng, — (kmeent  of  reeersioner.—SemhU. 
— A  sale  by  a  Hindu  widow  foit  a  just  debt,  made  in 
conformity  with  the  Hindu  law  and  with  the  consent 
of  the  reversioner,  may  be  valid,  althou^  the  debt 
creating  the  necessity  for  the  sale  was  a  debt,  not 
of  the  ancestor's  time,  but  of  the  widow's  own  con- 
tracting. SHOOBUmcuBBB  D08BBB  o.  Chakb  Mobbb 
D088BB  ....         7W.B.,885 

16a Jadgmeat-debt. 

'•^Sfridenee  ofneeessUg. — ^A  judgment-debt  SMprimA 
fade  mooi  of  necessity.    Bhowba  v.  Boop  Kibhobb 

[6N.W.,89 

157, i^au,  Svidenee 

of  nature  (>f.— Mere  production  of  decrees  will  not 
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MtebHtk  the  propriety  and  neceMity  of  a  nle  of  m- 
eeatnl  property.  Thero  Bhoiiild  be  eridenoe  of  the 
natoro  of  uie  debts  in  which  Boch  decnee  originated. 
BiOTU  SnroH  v.  Rax  jut  2  IT.  w  ^  SO 


isa 


8al68  of  <me69' 


ttdl  properUf^^Thid  mere  fact  that  sales  of  ancestral 
property  took  place  in  execution  of  decrees  against 
the  ancestor,  does  not  of  itself  show  that  the  sales 
wen  for  necessary  or  justifiable  purposes.    Bbojo 

KiBHOBB  GtVQVX9AM  MOHAPAXTUB  a  HUBBB  ElBH- 

IH  DoBB  •  10  W.  B^  67 


160. 


Decree  for 


arrears  ofrevenme, — Siff^t  of  widow  to  meufHu'ifor 
her  owm  purpoeee^^^Wheie  an  estate  deyolyed  to  a 
widow  almost  Unincumbered,  with  an  ample  income 
more  than  sufficient  to  pay  a  small  debt  due  by  the 
husband,  the  Government  rovenue,  and  all  other  ex- 
penses including  the  marriage  of  daughters,  the  widow 
was  held  not  to  be  justified  by  any  legal  necessily  in 
alienating  the  estate  in  the  absence  of  any  actual 
pressure,  such  as  an  outstanding  decree  or  impending 
■ale  for  arrears  of  revenue.  lIlla  Btjvath  Fn- 
8HAD  V.  Bissmr  Bbhabu  Sahot  Sikgh 

il8W.B.,80 
100.  — — — — — ^—  Sxpeaaee  ^f  U- 
tigaiion, — Framdmleid  ateignmetd, — Smit  to  declare 
deed  binding  on  reveretanere, — A  Hindu,  E.  C,  died 
possessed  of  considemble  property,  and  leaving  five 
■ons.  One  of  them  died  leaving  a  widow,  B,  She 
brought  a  suit  to  recover  her  husband's  sharo  in  B, 
C'e  estate,  togetiier  with  the  profits  thereon.  The 
suit  was  conducted  h^  Q,  R.  A  large  amount  be- 
came due  to  him  for  costs.  To  secure  this,  J7.  exe- 
cuted a  bond  and  warrant  of  attorney  to  confess 
judgment.  The  suit  failed.  In  order  to  obtain  the 
means  of  bringing  another  suit,  1?.,  by  deed  dated  4th 
April  1859,  assigned  her  interest  in  the  estate  in  the 
right  of  her  husband,  and  all  benefit  to  be  derived 
ftram  the  suit  to  be  instituted,  to  &,, — one-half  abso- 
lutely, the  other  in  trust  to  retain  thereout  what  he 
might  advance  to  her  for  maintenance  and  for  the 
costs  of  suit  with  interest  at  12  per  cent,  and  to  pay 
her  the  residue.  In  November  1869,  G,,  by  deed 
sub-assigned  to  JT.  5.,  in  consideration  that  R,  8, 
should  undertake  the  maintenance  of  B.  and  the  ma- 
nagement of  the  suit,  retaining  only  five-sixteenths 
out  of  the  eight-sixteenths  assigned  to  him  (Q,)  ab- 
solutely. On  19th  August  1861,  B.  obtained  a  decree 
in  the  Suprome  Court  declaring  her  entitled  to  the 
accumulations  on  her  husband's  one-fifth  sharo  in 
the  estate  of  his  father,  M,  C,  and  to  all  profits  made 
on  such  accumulations  since  her  husbimd's  death. 
In  September  1861,  0,  B,  caused  judgment  to  be 
entered  on  the  bond  and  execution  to  be  issued,  and 
the  Sheriff  seized  and  was  about  to  sell  B,'9  interest 
in  the  estate  of  her  husband.  Theroupon,  B.  being 
entiroly  without  means,  P.  8.,  brother  of  S,  8,, 
paid  off  G,  B,,  and  in  consideration  thereof  took  an 
assignment  by  deed  dated  18th  December  1861,  in 
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the  name  of  one  J.  8.,  from  B,,  of  five-eighths  of  the 
half  share  reserved  to  her  by  the  deed  of  4th  April 
1869,  but  subject  to  the  assignment  1^  that  deed  to 
G.  On  20tii  December  1869,  984^686  wero  paid 
into  Court  as  B.'e  husband's  sharo  of  the  accumula- 
tions on  JB.  0*e  property  at  the  date  of  his  death,  and 
Bl,66,266  as  the  profits  made  thereon  since  her 
husband's  death.  JP.  8.  now  sued  for  a  declaration 
that  the  deed  of  18th  December  1861  waa  binding 
npon  B,  and  the  reversionary  heirs,  and  for  an  <nder 
that  the  precise  amount  due  to  him  be  ascertained 
and  paid  to  him  out  of  the  moneys  paid  into  Court. 
At  tiie  trial  he  abandoned  his  daim  againat  tiie 
B84,686,  on  the  ground  that  he  could  not  prove  legal 
necessity  on  the  part  of  B.  Beld,  the  de&  could  be 
supported  only  so  to  as  it  charged  the  profits  made 
since  JB.  C'e  death  with  the  repayment  of  the 
B12,600  advanced,  with  interest  at  12  per  cent. 
P.  8.  was  entitied  to  have  that  amount  paid  out  of 
the  Bl,66,266  in  Court  Panvalal  Sbaz  «.  Baxa- 
8inn>AsiDA8i  6  B.  la.  B.,  782 

16L  — ^— ^— — —  Liiifaiian, — 
Bevereianer. — Mitaktkara  low.-— i{.,  a  Hindu  widow, 
who  had  succeeded  to  the  estate  of  her  deceased  hus- 
band, mortgaged  a  portion  of  it  to  X.,  aa  security  for 
the  repayment  of  money  which  she  borrowed  from 
him  for  the  purpose  of  suing  f6r  an  estate  to  which 
her  deceased  husband  had  an  alleged  right  of  succes- 
sion, which  he  had  not,  however,  himwelT  sought  to  en- 
force. This  suit  was  dismissed.  JK.  sulMequentiy 
transferred  her  deceased  husband's  estate  to  hia 
daughter  7.  X.  sued  B,  and  I.  to  enforce  tiie  mort- 
gage made  to  him  by  J2.  by  cancelment  of  such  trans- 
fer. Meld  that  the  mere  fact  that  the  mortgaged 
property  had  been  transferred  to  J.  did  not  prmdude 
her  from  contending,  aa  next  reversioner,  that  the 
mortgage  of  such  property  by  B,  was  void  for  want  of 
"legal  BBOoantv;"  that,  under  the  ciroumstances 
stated  above,  there  was  not  any  "legal  necessity," 
within  the  meaning  of  the  Hindu  law,  for  such  mort- 
gage, and  such  suit  not  having  been  fdr  the  benefit  of 
the  estate  of  B,'e  deceased  husband,  conseqnentiy 
such  mortgage  was  not  valid  so  far  as  the  reversion- 
ary  right  of  J.  waa  concenied;  that»  however,  L'e 
right  to  the  mortgaged  property  as  tnmsf eree  from  B. 
was  subject  to  snc^mori^fage.  The  nature  of  a  Hindu 
widow's  estate  in  her  deceased  husband's  immoveable 
property,  her  power  of  alienation  generally,  and  her 
power  of  alienation  in  particular  for  the  purposes  of 
Utigation,  discussed.  Hnnoomanpersatnd  Bamdeg  v. 
Baiooee  [Muwraj  Koonweree,  6  Moore^e  I,  A^  39$; 
Collector  of  Maenlipatam  v.  Narrainapahy  8  Moon^e 
I,  A,,  629;  Oroee  v.  Amirtamajfi  Ikm,  4  B.  X.  B,, 
O.  C.,2;  PhoolKoer  v.  Dabee  Fertkad,  12  W.  B., 
287;  Bog  Maikmn  Lall  v.  Stewart,  18  W.  K,  121; 
Ifngenderehunder  Qhoee  v.  Kaminee  Doeeee,  11 
Moor^e  L  A.,  241;  and  Baijwn  Doobeg  v.  Brif 
Bhoolnm  Lall  Awueti,  X.  B^  2  X  A.,  276,  referred  to. 
Indab  Kuab  V,  Lai/ta  Pbasad  Sikoh 

[L  li.  lU  4  AIL,  682 
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lONBJJ  LAW— ALIENATION— eim^'fitMil. 

6.  ALIENATION  BY  WIDOW— continued. 

(c)  What  oovstitutss  Lboal  I^bobsbitt— 
coniiimed. 

Legal  neQenity^-coniimtted, 

pentes  of. — EaiHngfttnda  to  ea/rry  o»  eippeal  to  Privy 
Council. — ^A  jadgment-debtor,  who  bad  been  permit- 
ted to  retftin  posBession  of  disputed  property  pending 
an  appeal  to  England  on  famishing  aecurity  for  mesne 

Srofits  and  costs,  having  died,  his  widow  offered  her 
f  e-interest  in  his  estate  as  such  security.  Meld  that 
as  she  was  under  no  legal  necessity  to  carry  on  the 
appeal  to  the  Privy  Council  and  did  not  do  so  for  the 
benefit  of  the  estate,  she  could  not  bind  the  estate  as 
against  the  reversioner  for  the  purpose  of  raising  the 
necessary  funds.  Phool  Kobb  ali<u  Kuwhta  Kobb 
V.  Dabbbpbiuuad  •  12W.  B^187 


168. 


•  Leyal  expenses. 


•^Maintenance. — Se-marriaye  of  widow, — Legal 
expenses  incurred  by  a  Hindu  widow,  in  def en^ng 
her  life-estate  in  her  husband's  property,  constitute 
such  a  charge  on  the  property  as  to  make  a  sale 
thereof  by  her  binding  as  against  the  reversioners. 
Where  a  Hindu  widow  is  re-married,  or  is  living  with 
^  another  man,  it  does  not  necessarily  follow  that  she 
would  not  be  entitled  to  sell  her  deceased  husband's 
estate  for  her  maintenance.  Amjad  Ali  v.  MoNi- 
lUM  Kauta  .        •        .    I.  L.  B.,  12  Gala,  62 


164. 


Necessity    to 


provide  maintenance  for  herself, — A  Hindu  widow 
cannot  alienate  for  any  purpose  property  entrusted  to 
her  solely  that  from  ite  profits  she  may  maintain 
herself.  Sbith  Qobib  Dasb  v.  Ranchobb  alias 
BUOHOBBBB         •         .         •         .    dN.W.,824 


166. 


Digging    tank. 


— The  digging  of  a  tank,  though  a  meritorious  act 
and  a  great  convenience  to  the  public,  is  not  a  legal 
necessity  for  which  a  widow  can  alienate  property 
left  to  her  for  life  only.  Rukjbbt  Ram  Koolal  «. 
Mahqmzd  Wabis  .    21W.B.,40 


16a 


— — ^— ^— —  Consent  ofhuS' 
hand. — Declanxtion  of  legal  necessity. — A  deed  of 
gift  of  ancestral  property  not  being  valid  under 
Hindu  law,  without  the  consent  of  sll  the  heirs,  a 
wife  is  not  bound  by  her  husband's  consent  to  a  deed 
of  gift  to  their  children.  The  wife  and  husband 
being  in  possession,  not  beneficially  for  themselves, 
but  for  their  children,  the  wife's  acquiescence  is  not 
to  be  presumed  by  being  in  possession.  A  mere  decla- 
ration of  necessity  is  not  sufficient  to  justify  a  pur- 
chase from  a  Hindu  widow.  Gx7iiaAGK>Biin>  Bo8b  «. 
Dhubvbb IW.  B.,60 


167. 


Loan  whUe  ad^ 


ministering  estate  of  husband. — ^Where  a  plaintifF 
alleged  that  M.,  the  deceased  widow  of  8.,  a  Hindu, 
while  administering  the  estote  of  her  deceased  hus- 
band, borrowed  money  from  plaintiff  for  purposes 
binding  on  the  estate,  and  executed  a  promissory  note 
to  secure  the  payment  of  the  same;  and  that  the  first 
and  second  defendants,  as  reversionary  heirs  of  &, 
and  the  third  defendant  were  in  possession  of  the 


HINDU  LAW— ALIENATION— ooffetiNMr. 

6.  ALIENATION  BY  WlDOW^-eontinued. 

(e)  What  ooBBTiTurBS  Lbgal  Nbobbsitt —    ' 
continued. 

Legal  neoeuity'^contimued. 

estate  of  S.,  and  refused  to  pay  the  debt  incurred  by 
If., — Held  that  tiie  plaint  was  properly  rejected  as 
diMlosing  no  cause  of  action  against  the  defendaute. 
Gadgeppa  Desai  v.  Apaji  Jevanrao,  I,  L.  i2.,  8 
JBom.f  237,  approved.  Mamcoomar  Mitter  v.  leha- 
moyi  Dasit  I.  L.  £.,  6  Calc.,  36,  dissented  from. 

BaICASAMI  MUDAU  v.  SBLLATTAMlfAL 

[LL.B.,4Had.,875 


168.- 


-Loan for  supply 


>r  supply- 
ing necessities. — Plaintiff  sought  to  recover  land  sold 
by  the  first  defendant,  the  widow  oia,n  undiidded 
member  of  a  Hindu  fanuly,  and  part  or  the  consider- 
ation was  the  amount  of  a  mortgage  deed  executed 
for  the  purpose  of  supplying  the  necessities  of  the 
husband  of  the  first  defendant.  In  special  appeal  a 
decree  fastening  the  amount  of  the  mortgage  money 
upon  the  land  was  asked  for.  Beld  that  such  a 
decree  ought  not  to  be  made,  the  pUintiff  not  having 
sought  for  that  relief,  and  the  suit  having  been  so 
conducted  that  the  genuineness  of  the  mortgage  in- 
strument, though  disputed,  was  treated  as  a  subordi- 
nate matter.    Masaya  Naikav  v.  Apfayu  Naikait 

[2  Had.,  884 

Liability    of 


169.    

adopted  son  or  of  the  estate  in  his  hands  for  a  loan 
raised  by  his  mother  for  the  benefit  of  the  estate. — S., 
a  widow,  who,  in  de&ult  of  issue  to  her  husband,  was 
in  possession  of  his  deshgati  inam,  borrowed  money 
from  the  plaintiff  on  an  ordinaiy  bond  for  the  purpose 
of  paying  the  Government  assessment  thereon.  She 
Bubsequentiy  adopted  a  son  (the  defendant),  and  died. 
The  plaintiff  sued  the  son  to  recover  the  money  from 
him  personally,  and  also  sought  to  make  the  deshgati 
inam  liable.  Meld  that  the  phuntiff  could  not  recover 
his  debt  either  from  the  defendant  personally  or  from 
the  deshgati  inam  in  his  possession.  His  only  remedy 
was  against  M.'s  property  (if  any)  in  the  hands  of  the 
defendant,  GADaBFFA  Dbbai  «.  Apaji  Jivanbao 
[L  L.  B.,  8  Bom.»  28T 

(d)  Sbttivo  abibb  Aubnatiokb,  avd  Wastb. 
8uit  to  set  aside  alieaatioii 


170. 

by  widow  as  tenant  fbr  Ufe,—JE^ect  of  peti- 
tion as  passing  property. — By  a  petition  fil«i  in 
1830,  N.,  a  Hindu,  asked  that  certein  property  speci- 
fied in  a  schedule  to  the  petition  wUch  had  up  to 
dato  been  in  possession  of  himself  and  his  ancestors, 
should  be  placed  in  the  GoUectorate  book  in  the  name 
of  his  daughter  D.,  and  that  on  her  decease  her 
daughters  and  other  heirs  should  be  heirs.  In  1837, 
N.  acquired  shares  in  a  mouzah  called  K.  He  died 
in  1838,  and  the  petition  was  subsequently  held  by 
the  Privy  Gouncil  to  be  a  testamentary  instrument. 
D.  sold  the  shares  in  mouzah  K.,  and  invested  the 
TOOceeds  in  another  mouzah.  In  a  suit  by  a  son  of 
jD.'s  daughter  against  the  purchasers  to  set  aside  the 
sale  by  X>.,  the  Subordinate  Judge  held  that  he  was 
bound,  in  the  first  iustano^  to  repay  the  whole  of  the 
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HUTDU  IaAW— ALDBNATIOK— oMitMMl. 

6.  ALIENATION  BY  WIDOW--eoii^'iNM<{. 

(di  SRTZVe  A8IPB  AuniATIOinS  AHS  Wabxm^ 
einUinmed* 

Suit  to  aet  aside  alienation  1^  widow  as 
tenant  fbr  Hie-^eimHmted. 

puzchaae-money  to  the  defenduitB.  He  farther  held 
that  the  after^aoquired  property  paeaed  hy  the  petition. 
The  High  Court  upheld  the  flrf  t  i&iiding  of  the  Snh- 
ordinate  Jadge,  bat  expressed  a  doubt  (it  not  being 
nocoMnry  to  decide  the  point  as  there  was  no  cross- 
appeal)  whether  the  petition  could  pass  after-acquired 
property.    Shiwax  Rax  «.  Buowavi  Buksh  Sikgh 

17L  — ^—  Suit  to  aetaaide  aUenatlon. 
^VaKdUy  of  olisfMiMofli,— Where  a  Hindu  brought 
up  a  boy«  and  treating  him  as  his  son,  purchased 
estates  for,  and  in  the  name  of,  such  son,  but  subse- 
quently for  some  reason  got  his  wife's  name  recorded 
in  respect  of  such  estateSy^-JETtffci  that  if  the  record  of 
name  in  favour  of  the  wife  was  effected  during  the 
minority  of  the  son,  it  was  invalid,  or  if  otherwise, 
then  the  wife  must  be  considered  as  having  derived 
her  title  from  the  son  and  not  tictm  her  husband,  and 
in  either  case  she  was  competent  to  transfer  it  to  the 
son,  and  under  such  circumstances  the  transfer  made 
by  her  was  not  illegal  under  the  Hindu  law.  Now- 
BUT  Rai  9.  BHAoxAvn  •        •    2  Agra»  6 

172.  ^—^..^  Alienation  in  oantempla^ 
tion  of  adoption. -The  power  of  •  Hindu  widow, 
with  authority  from  her  husband  to  adopt,  to  make 
bondjlde  alienations,  which  would  be  binding  on  the 
reversioners  if  no  adoption  took  place,  is  not  affected 
or  curtuled  by  the  fact  that  it  u  exercised  in  contem- 
pbtdoQ  of  adoption  and  in  defeasance  of  the  right  of 
the  son  who  is  about  to  be  adopted.  Lakshxava 
Rau  «.  TiA¥BinnAinfAT«    .    I.  L.  B.9  4  Mad.,  100 

178.  —  Alienation  by  oonditional 
Btild.'^EisM  to  quetHon  validU^  q^  9ale,^K  condi- 
tional sale  is  an  alienation,  the  vuidity  of  which  a  re- 
versioner to  a  Hindu  widow  is  by  Hindu  law  entitled 
to  question.  OsiT  Nabadt  SiveH  «.  Dhubm  Mah- 
TOOB W.B^1864|a88 

174. Sale  without  legal  neoea- 

altj.— £0twrttofMr«. — R,,  a  Hindu,  had  two  daughters 
by  his  wife  X  One  daughter  married  8,  and  £ed  in 
K.*9  lifetime,  leaving  two  sons,  the  defendants.  The 
other  daughter  was  alive  at  the  date  of  suit.  On  the 
death  of  her  husband,  K.  succeeded  to  his  estate  uid 
sold  some  land  to  8.  without  adequate  necessity.  & 
mortgaged  this  hmd  to  T.  Meld,  m  a  suit  by  T,  after 
the  death  of  8,  and  JT.  agunst  the  defendanta  to 
enforce  the  terms  of  the  mortgage,  that  the  defendants 
were  entitled  to  object  to  the  validity  of  the  sale  to 
their  father  ^  f.,  in  their  own  right>.  in  answer  to 
T'9  chum.  The  restrictions  on  the  father's  power  to 
alienate  ancestral  property  are  incidents  of  coparce- 
nary, whereas  the  right  to  seU  possessed  by  a  widow 
is  but  a  qualifled  power  given  lor  certain  specified 
purposes  over  the  reversion  created  hy  law  in  favour  of 
the  ultimate  male  heirs.  Kabufpa  Thbtan  v.  Alaou 
Fi&LAi    ....    LIj.B^41Cad.»162 

175, Form  of  alienation.— 5a20  or 

mofigage, — jr<ie«f»t7y.^There  is  no  rule  of  Hindu 

II 


HZNDXr  IftAW— ALIENATION— 0Oft<iMM<f. 

&  ALIENATION  BY  WIDOW— 0oa^«««(i. 
(d)  Samva  abii»  Aubbatiobs,  abd  Wastb^ 

Form  of  alienation— w^e—d. 
law  which  compels  a  widow  alienating  a  portion  of  her 
late  husband's  property  to  have  recourse  to  a  mortgage 
instead  of  to  a  sale  to  raise  funds  for  her  m^ntenimoe. 
The  question  whether  she  has  exceeded  her  powers  or 
not  depends  upon  the  necessities  of  the  case.  Naba- 
kukab  Haldab  «.  Bhababubdabz  Dbbi 

[&X.L.B^A.O.,876 

17d.  —  Suit  by  reveraionera  to  set 

aatde  deed  of  aale.— JITsceMt^.-rMfia^  lorgw  part 
of  etiaU  tkan  neeettUjf  juitifieg, — SaU  wJUte  morU 
gage  oomld  iufiee, — In  a  suit  by  reversioners  to  set 
aside  a  deed  m  sale  by  a  Hindu  widow  of  part  of  her 
husband's  estate,  on  the  ground  that  the  money  tdiich 
it  was  necessary  to  raise  could  have  been  raised  by 
other  means,  it  was  held  that  if  the  widow  sold  a 
larger  portion  of  the  estate  than  was  necessary  to  raise 
the  amount  which  the  Uw  authorised  her  to  raise,  tiM 
sale  would  not  be  absolutely  void  as  against  the  reiver- 
sioners,  who  oould  only  set  it  aside  by  paying  the 
amount  which  the  widow  was  entitled  to  raise  with 
interest*  SM  also,  that  if  a  widow  elects  i»  sell 
when  it  would  be  more  beneficial  to  mortgage,  the  sale 
cannot  be  set  aside  as  against  the  purchner,  if  the 
widow  and  the  purchaser  ara  both  acting  honestly. 

PHOOL  CHUBD  LALL  9.  BiJOHOOBinn  SirBATB 


177. 


Be-payment  of  porchaae- 


money  to  aet  ^aaide  aale.— A  sale  by  a  Hindu 
widow  of  her  husband's  estate,  under  legal  necessity, 
cannot  be  set  aside  upon  pavment  of  the  amount 
which  it  was  necessary  for  the  widow  to  iaiso»  or 
in  the  proportion  which  that  sum  bears  to  the  amount 
for  which  the  estate  was  sold.  Suobb'sajc  Bb&vm  «. 
JUDSOBUBS  SUHATB     .  .     ftW.  B.,a84 

17a 


Be-payment  of  amn  apent 
fbr  legal  neoeaaity.— <9ai<  to  set  atide  mortgage, 
— JUemOiom  hm  daaghter, — Legal  neeetaUg.—The 
daughter  of  a  mndu,  wlule  in  possession  of  the  pater- 
nal estate,  borrowed  a  large  sum  of  money  under 
a  mortgage  of  »  portion  of  the  estate.  Fart  only  of 
Uifr  money  borrowed  was  devoted  hy  her  to  the  relief 
of  legai*  necessity.  After  her  death,  the  next  heur  sued 
the  mortgagee  to  recover  the  properly  mortgaged,  and 
to  set  aside  the  mortgage  deed.  The  Courts  below 
gave  a  decree  for  possession  to  the  phuntiff  upon  re- 
payment of  the  amount  actually  spent  in  the  reli^  of 
legal  necessity.  Such  decree  upheld  on  appeaL 
Laiat  Pabdat  v.  Sbidhab:  Dbo  Nabaib 

[6  B.  L.  B^  176^18  W.  B^  467 

Suit  to  aet  aaide  Bale.SaU 


17a—- 

for  more  than  amoufU  of  neceeeitg, — JMoeetral  debt, 
— Neeeeeitg, — A,  died  leaving  JB.,  a  grandson,  by  a  son 
deceased;  C.,  the  widbw  of  another  son  deceased,  and 
D.  and  S,,  sons,  hun  surviving.  AU  four  held 
separate  possession  of  their  respMtive  shares  in  the 
estate.  C.vold  her  share  for  B996  to  pay  off  a  debt 
of  A,'e  of  B670.  1>.  and  JS,  having  waived  their 
rights,  B.  sued  as  reversioner  to  set  aside  the  sale 

4b 
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5.  ALIENATION  BY  WlDOW^^nOurt^ed. 

(i)  QvmSQ  ABIDB  AUBVATIOirgy  AVS  WlfiXB— 
continued. 

Suit  to  set  aside  ssle-^eontinued^ 

made  by  C.  JBCeld  that  C.  did  no  wrong  in  Mlling  her 
share  to  pay  off  the  debt,  and  the  mere  fact  that  she 
Bold  it  for  more  than  the  amount  of  the  debt  did  not 
render  the  sale  invalid.  Laia  Chatbavasaiv  v, 
UbaKunwjlki  .    lBiIa.B^  A.C.,S(n. 

180. Suit  for  rent  by  alienee  of 

widow.— -Start  for  rent.'—TUle.'—Foisesnon  by 
widow. — In  a  suit  for  rent  by  a  pntnidar>  who  claimed 
nnder  a  lease  granted  to  him  by  a  Hindu  widow  whoee 
husband  had  died  leaving  a  wilt  which  gave  the  widow 
no  power  to  alienate  the  property, — Meld,  the  suit  was 
properly  dismissed^  and  that  there  was  no  necessity 
for  the  Judge  to  enter  into  any  question  of  possession 
by  the  widow.  Baiteb  Madhub  Ghobb  v.  Thakoob 
Dobs  MTTNpirL 
[K  Ii.  B,  Sup.  VoL,  588: 6  W.  B.,  Aet  Z,  71 

TiLLBSSITBBB  EOBB  O.  ABMBDH  KoBB 

[24W.B.,101 


181. 


Waste.— £s«sr«to«0r#. — 

Manager, — ^Waste  on  the  part  of  a  Hindu  widow  in 
possession  being  proved,  it  is  not  competent  to  the 
Court  to  put  the  reversioner  in  possession,  assigning 
nudntenance  to  the  widow.  A. manager  should  1^  ap- 
pointed to  the  estate  accountable  to  the  Court.  The 
reversioner  may  be  appointed  such  manager.    Maha- 

BANI  V,  NlOTDOLAL  MiSSBB 

[lB.Ii.  B..  A.  C,  27:  10  W.  B.,  78 


182. 


Severrionary 


Jkeirs. — ^A  conveyance  by  a  Hindu  widow,  for  other 
than  allowable  causes,  of  property  which  has  descend- 
ed to  her  from  her  husband,  is  not  an  act  of  waste 
which  destroys  the  widow's  estate  and  vests  the  pro- 
perty in  the  reversionary  heirs,  and  the  conveyance  is 
bindmg  during  the  widow's  life.  The  reversionary 
heirs  will  not  be  precluded,  even  during  the  lifetime 
of  the  widow,  from  commencing  a  suit  to  declare  that 
tlie  conveyance  was  executed  for  causes  not  allowable, 
and  is,  tneref(^,  not  binding  beyond  the  widoVs 
life;  nor  will  the  reversionary  heirs  be  deprived, 
during  the  widow's  life,  of  their  remedy  against  the 
grantee  to  prevent  waste  or  destruction  of  the  proper- 
ty, whether  moveable  or  immoveable.  QoBiirDMAiri 
Dasi  v.  Shaiclal  Btsae.  Ealieux&b  Chowdhbt 
«.  Rahdas  Shaha.  Gattbhabi  Gui  v.  F^abi  Dabi. 
Machoobah  Sbn  v.  Gaubhabi  Gui 

[a  Ii.  B.,  Sup.  VoU  48 :  W.  B.,  F.  B,  166 

Laua  Chuttub  Nabain  v.  Wooma  Eoowabbb 

[8W.B.,278 


188.- 


Attempt  at  false 

adoption.^AiL  attempt  at  a  fiilse  adoption  of  a  son 
is  not  an  act  of  waste  such  as  would  render  a  widow 
liable  to  the  penalty  of  absolute  forfeiture  of  the 
property  for  the  benefit  of  reverrioners.  Eomul 
MOirBB  DoSflBB  V,  AliHAMMONBB  DOSBEB 

[IW.B.,256 


HIKD17  iMAW^ALTENATldS—eonUmtfid. 
5.  ALIENATION  BY  WlDOW^eontinued. 

(d)  SBTTHra  ABIBB  AliIBBATIONS,  AVD  WAftfB — 

continued. 
Waste — continued. 
184w 


Extravagance 

of  widow, — Neceseitg,  Proof  of. — ^Mere  extravagance 
on  the  part  of  a  Hindu  widow  wiH  not  affect  the 
rights  of  one  advancing  money  to  her  on  the  security 
of  her  husband's  property  if  it  be  proved  that  the 
loans  were  advanced  for  necessosy  purposes.    Mata 

FBBSHAD  «.  BHAeBEBVTHBB    .  .     2  17.  W.,  78 


186. 


Hevereionere, — 


Cause  of  action, — If  reversioners  can  make  out  a 
distinct  case  of  waste  by  the  widow  and  of  positive 
fraud  by  her  on  her  husband's  estate  and  on  them- 
selves, they  may  bring  a  suit  to  have  the  ertate  pro- 
tected and  to  have  the  widow  removed  from  the 
management.  Reversioners  can  maintun  such  a  suit 
even  if  they  are  not  the  nearest  reversionerB,  if  the 
nearer  reversioner  is  implicated  in  the  alleged  fraud 
or  waste.  A  reversioner  cannot,  during  the  widow's 
lifetime,  get  a  declaration  that  he,  as  next  reversionary 
heir,  is  entitled  to  succeed  to  the  property  on  her 
death.  Shaila  Soondubbb  Chowdhbaib  «.  Ju- 
MooHA  Chowdhbaik  .        .        .    24  W.  B.»  88 


18a 


Widow  refusing 


to  have  anything  to  do  with  property. — Appointment 
of  manager, — ^A  Hindu  widow  held  her  husband's 
property  till  within  twelve  years  of  the  date  of  sAit. 
At  that  time  one  of  the  defendants  claimed  the  pro- 
perty as  belonging  to  hb  own  separate  talook;  and 
she  thereupon  gave  it  up,  and  ever  since  rdPused 
to  enter  on  it.  In  a  suit  by  the  reversionary  heir  of 
the  husband  to  have  the  title  declared,  and  to  obtain 
possession  of  the  property, — Held  that  the  ponession 
of  the  defendant  was  adverse  to  the  widow  and  rever- 
sioners; that  the  reversionary  heirs,  therefore,  had 
a  right  to  sue  for  a  declaration  dl  their  titie  at 
any  time  within  twelve  years  from  the  date  of  the 
adverse  possession ;  that  as  the  widow  refused  to  have 
anything  to  do  with  the  property,  and  the  reversion- 
ers had  no  right  to  possession  till  after  the  death  of 
the  widow,  the  proper  course  for  the  Court  to  adopt 
was  to  appoint  a  manager  to  collect  the  assets  of 
the  estate,  who  should  account  for  them  to  the  Court ; 
and  the  Court  should  hold  them  for  the  benefit  of 
the  reversionary  heir.  Baoela  Mohuk  Dhab  «• 
Ram  Da8  Dby 

[8B.Ij.B.,A.C.,d62:  24  W.  B.,  88,  note 

See  GuirBSH  Dutt  v,  Lall  Huttbb  Eoobb 

[17W.B..11 


187. 


8uit  hy  rever^ 


sioner  to  set  aside  deeds. — ^A  Hindu  widow  executed 
deeds  of  gift,  in  which  her  late  husband's  mother,  the 
nearest  reversioner,  concurred.  After  the  death  of 
the  widow,  but  in  the  lifetime  of  the  mother,  the 
next  presumable  reversioner  sued  to  set  aside  the 
deeds  and  for  possession.  Seld  that  the  suit  was 
good  so  far  as  it  sought  to  set  aside  the  deeds; 
and  the  mother  having  died  before  decree,  that 
no  objection  could  be  taken  to  the  suit  on  the  ground 
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HUBIJIU  laAW—AIiIENATION— coM^tMMil. 
6,  ALIENATION  BY  WlUOW-^onUmued. 

(4   SlTTIVa  18n>B  AUBKATIOVS,  ABS   WaBTB— 
eofUinmed, 

that  the  decree  gave  poflsetsion  to  the  plamtiif. 
OoLAB  SiiTGH  «.  Rao  Eubuk  Siboh.  Bag  Kubttb 
SiBOH  o.  Mahombd  Fzbz  Ali  Ehab 

[10RIi.R^P.C,  1 
14  tf  oore'a  I.  A^  176, 187 

188,  '  MeverHoner    or 

purckater,— Allegation  of  vHute»— Where  moneyB 
depodted  in  Court  had  heen  drawn  out  by  a  party  on 
the  admisdon  of  the  oppoeite  party,  and  the  latter 
Boed  on  the  allegation  that,  as  the  former  had  been 
declared  by  a  decree  of  Court  to  have  only  a  life- 
interest  in  the  property  in  dispute,  the  money  which 
lepreeented  that  propeorty  ought  to  be  so  tied  up  as  to 
prevent  (defendant  from  wasting  it,  it  was  held 
(following  a  decision  of  the  Privy  Council  in  Hwrry- 
doee  Dutt  v.  Uppoomak  Doeeee,  6  Moorffe  L  -4., 
433\  that  it  was  not  sufficient  to  allege  tiiat  de- 
fendant was  committing  waste ;  the  suit  would  not  lie, 
unless  some  act  of  waste  threatening  the  eorpue  of 
ttie  property  were  proved.  Budhub  «.  Fuzloob 
RuHMAB 9  W.  B,,  868 

160«  '  Beveretouere, 

^PaymmU  ofmone^  out  of  CouH  to  Hindu  widow.— 
A  deCTee  was  made  m  favour  of  JT.,  a  Hindu  widow, 
in  a  suit  brought  by  her  against  3,  C,  which  dedared 
that  she  was  entitled  to  one-iifth  shtfe  of  the  accumu- 
lations of  the  estate  of  the  father  of  her  husband  from 
his  death  to  the  death  of  her  husband,  to  be  held 
by  her  as  a  Hindu  widow,  and  to  one-fifth  of  the  sub- 
sequent accumulations  absolutely.  Execution  of  the 
decree  was  taken  out,  and  the  sum  to  which  JT.  was 
declared  entitled  was  paid  into  Court  by  £.  C. 
in  March  1869.  Maofhebsok,  J,,  in  delivering  judg- 
ment, expressed  a  doubt  whether  the  suit  was  brought 
for  the  benefit  of  the  phuntifP,  and  stated  that 
be  woold  consider  any  application  to  protect  any 
rights  the  reversionary  heirs  might  have  in  the 
amount  received  by  the  plaintiff.  No  steps,  however, 
were  taken  by  B,  C,  by  suit  or  otherwise,  to  protect 
the  interests  of  the  reversionary  heirs  in  the  sum  paid 
into  Court,  but  on  K,'e  applying  in  March  1871, 
to  have  the  money  paid  to  her  out  of  Court,  JB.  C,  on 
behalf  of  himself  as  reversionary  heir,  filed  an  affida- 
vit in  opposition  to  K/e  application,  charging  her  on 
information  and  belief  with  leading  an  immoral  life, 
and  of  having  assigned  half  the  amount  in  Court  to 
Ji.  i9.,  and  expressing  his  apprehension  of  waste,  and 
that  if  the  money  were  allowed  to  be  taken  out  of 
Court  it  would  be  lost  to  the  reversioners.  Held  that 
K.  was  entitled  to  have  the  money  paid  out  of  Court 
to  her.  BiswABATH  Chakbba  v.  KHABToifAKi  Dasi 

[6B.I*.B,747 

190. — Smiify  reoer- 

eionere  to  eet  aeide  aUeuoHon^ — Neee99it^.-~'A  Hindu 
died  in  1808,  leaving  five  sons,  and  possessed  of  consi- 
derable property.  In  1818,  the  four  younger  sons  ob- 
tained a  deme  for  partition  against  thdr  eUler  brother, 
bat  themselves  continued  to  live  together  as  a  joint 
Hindu  family,  and  so  did  their  widows  after  their 
death.    After  the  death  of  the  widow  of  one  of  the 

II 


HINDU  ItAW— AIjIENATIOK'— con<taa«<l. 

6.  ALIENATION  BY  WIDOW-^ontinued. 

(d)  Sbttibo  A8n>B  Axibkatiobb,  abd  Wabtb — 
continued. 

Waste — continued^ 

brothers,    Jl  Z).,   the   widow   of  another  brother* 
brought  a  suit  for  partition ;  but  subsequently,  by  the 
consent  of  all  parties,  the  matters  in  dispute  were  re- 
ferred to  arbitration,  and  an  award  was  made  as 
follows  : "  Selling  their  (the  widows')  respective  ryoti 
land,  bati,  or  house,  they  will  pay  the  costs  of  their 
respective  vakeels;  in  that  way  the  land,  bati,  or 
house  that  shall  remain,  with  the  proceeds  belonging 
to  their  respective  shares,  the  rument  and  food  of  C 
2>.  (the  widow  of  another  brother)  and  J.  D.  will,,be 
supplied  during  their  lives ;  they  wiU  be  unable  to 
make  a  gift,  sale,  &c. ;  should  the  proceeds  of ^the  land» 
bati,  or  house  not  be  sufficient  for  their  food  and 
raiment  and  for  the  purity  of  their  respective  husbands 
in  a  suitable  manner,  the  jetta  dharma,  then  showing 
good  reason,  regulation,  conformably  to  the  dharma 
shastra  what  is  expedient  as  necessary  according 
to  usage,  informing  tiie  other  shareholders,  th^  shall 
be  able  to  sell  the  ryoti  land,  bati,  or  house  of  their 
respective  shares."    This  award,  which  directed  a 
partition  according  to  the  terms  of  a  chinitnamah,  or 
written  description  of  the  land,  which  was  executed 
by  all  the  parties,  was  made  a  nile  of  Court  on  26th 
July  1868.    J,  D,  took  possession  of  her  husband's 
shiure  of  the  estate,  some  portion  of  which  she  alien- 
ated.   In  a  suit  brought  by  the  reversionary  heirs 
against  J.  2>.  and  the  purchasers  of  what  she  had  sold, 
it  was  alleged  that  the  alienations  were  without  neces- 
sity and  contrary  to  the  award,  and  it  was  prayed 
that  th^  might  be  declared  void  as  against  the  rever- 
sionary heirs,  and  that  J,  D.  might  be  restrained  from 
further  alienations.    Held  that  the  suit  could  be 
maintained  in  the  lifetime  of  J,  D.    As  there  was  no 
waste  proved,  the  prayer  for  an  injunction  to  restrain 
further  alienation  was  refused.    Eaxikhafbasad 

BOT  «.  jAeADAXBA  Dasi    .  .  6  B.  la.  B.,  608 


Huron  LAW— COITFBACT. 


1.  ASSIOBMBNT  OF  CONTBACT 

2.  Bills  ov  ExcHABaB 

8.  BbBACH  01  CONTBAOT 

4.  G&abtovLabd 

5.  HUSBAKB  ABO  WiBB 

6.  LiBB 

7.  MoBBT  Lbnt 

8.  MOBTaAGhB 

9.  Nbobssabibs 

10.  Plbdob 

11.  Pbibcipal  abb  Subbty 

12.  Pbomibsoby  Notb    , 
18.  Salb 

14.  T&ABSFBB  07  PbOPBBTY 

15.  VBBBAL  COBTBAOTB 

See  Ybbdob   abd   Pubchasbb— Catbat 
Emptob.  2  Bom.»  480 :  2nd  Sd.,  406 
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L  Bight  of  assignee  to  sue.—By 

Hindu  hkw,  the  assignee  of  a  deht  can  sue  the  dehtor 

4b2 


Digitized  by 


Google 


(    2211    ) 


DIGEST  OF  CASSS. 


(    2212    ) 


HINDU  I«AW— CONTBAOT— conftJMiid. 
1.  ASSIGNMENT  OF  CONTRACT— c(m<tMi6<l. 
Bight  of  aasignee  to  sue— eoiiitM«2. 
in  his  own  name.    Eadabbacha  Sahib  v.  Rakqa- 
BYAiaNAYAK        ....    lMacU160 

-  8pmU  CauMB  Oomrl, 


Madrat, — ^According  to  Hindu  law,  not  only  is  the 
beneficial  interest  in  the  sabject-matter  of  &e  con- 
tract but  the  contract  itself  is  assignable.  The  as- 
signee therefore  may  sue  in  his  or  her  own  name. 
This  doctrine  is  applicable  to  suits  brought  in  the 
Madras  Small  Cause  Courts.  Vbkbakttic  Somata- 
esB  Janaxbb  Ahhal  o.  Moobbswamt  Chbitt 

C4MacU176 

2.  BILLS  OF  EXCHANGE. 

a Kotioe  of  dishonouTv— SMfs  he- 

iweem  endaraer  and  endorsee, — Smi629.— Notice  of  dis- 
honour, as  between  endorsee  and  endorser  on  hill  trans- 
actions among  Hindus,  is  not  necessary,  unless  by 
want  of  it  the  endorser  would  be  prejudiced.  SoMA- 
BiiojLL  o.  Bhaixo  Das  Johubbt  .  7  Hi  la.  B.,  4S1 
GoPAL  Dab  o.  An  .  8  B.  I«.  B.*  A.  C.»  188 
S.  C.  after  remand  .  Ali  tr.  Gofal  Dab 

[18W.B.,4S0 

See  Abuvt  Bam  Aoubwalla  «.  Nuthau 

[21W.B.,8S 

4,  _— — ^—— — ^—  Smdenee  of  c«t- 
iom, — Qnofre, — ^Whether  notice  of  dishonour  of  a 
bill  of  exchange  is  necessary  as  between  Hindus. 
Senible.'^It  is  a  point  to  be  determined  by  evidence 
of  custom.  Sumboovavth  Ghosb  v,  Juddookauth 
Chattbbjbb Cor.9  88 

See  PiauB  «.  GOLAB  Bax    .        .    1 W.  B.,  76 

5.  ■  Omiesion  to  give 
notice, — Discharge  qf  dratoer.—The  omission  by  the 
holder  to  give  notice  of  dishonour  discharges  the 
drawer  of  a  hundi  from  liability.  Jbbtub  Lall  «. 
Shbo  Chubb       •        •        •        •    8W.B.,S14 


8,  __—_——  Bulee  of  EngUek 
law, — ^Although  the  strict  rules  of  English  law  as  to 
bills  are  not  applicable  to  hundis,  notice  of  dishonour 
br  non-payment  must  be  given  within  reasonable  time 
to  enable  the  drawer  or  endorser  to  protect  himself 
against  tiie  claims  of  subsequent  endorsers.  Tuibhi 
Sahu  V.  NuBSiNGBAX      •        •    IS  C.  I«.  B.,  888 

8.  bbbach  of  CONTBACT. 

7.  _^— —  Action  for  breach   of  con- 


tract—uic«  XIV  of  1840.— Act  XIV  of  1840  did 
not  apply  to  contracts  between  Hindus.  By  Hindu 
law  a  purchaser  may  recover  in  an  action  for  breach 
(ji  contract  to  deliver. goods,  not  only  double  the  earn- 
est-money, but  also  damages  for  the  non-delivery. 
Alyab  Chbtii  V,  VaxdHiABGA  Chbtti  .  1  Mad^  8 

4.  GBANT  OF  LAND. 

8.  '  Verbal  grant  of  land  fbl- 

lowed  by  poBsesaion.— ra^uit^y  qf  tranefer,-^ 
By  the  Hindu  law  a  verbal  graot  of  real  estate  is  good 


ULNDU  IftAW— OOJNTHACfF— eoaf»MMjL 

4b  GBANT  OF  LAND-HMMrfiMs^ 

Verbal  grant  of  land  fidlowed  by  poa- 
aeesion— coaMiMsrf. 

if  followed  by  possession  by  the  grantee.  The  gnat- 
ors  of  real  estate  were  Hindus  and  the  grantees  the 
East  India  Company.  MeU  that,  as  the  Hindu  law 
which  governed  the  grantor's  rights  allowed  a  verbal 
grant,  the  law  of  the  grantees  regulated  the  matter, 
and  as  there  was  possesnon  under  the  grant  by  the 
grantees,  the  grant  was  vaUd.  DoB  D.  Sbbb  un- 
Tos.  East  Ibdia  Compabt.8  Hoore'a  L  A.,  867 


6.  HUSBAND  AND  WIFE. 


8. 


liabiUty  of  wife  for  debt 


contracted  during  coverture.— TPVdcMs.—fs* 
Marr%age.-^ZiabiliUf  of  widow  who  hoe  remnrried 
for  debt  eontraeted  dmHng  widowhood, — SMdhan.— 
A  Hindu  woman  who  was  a  mdow  when  she  execut- 
ed a  money  bond,  but  has  subsequently  renuurried,  is 
personally  liable  for  the  debt.  Her  liabQity  is  not 
restricted  merely  to  her  stridhan.  Nahalckabd  t. 
BaiShita  .    LIi.B.»6BoiDu»470 


10. 


UabiUty  of  wifb,  Brtent  at 


~~'Siridhan, — ^A  Hindu  married  woman  who  eontrseti 
jointly  with  her  husband  is  liable  to  the  extent  of  her 
stridhan  only  and  not  personally.  Naxozax  «. 
Nakxa  •  •    !•  Ii.  B.,  6  Bom.,  478 


11. 


Uabilltyofwifbfbv 


aariea.— JVetuflip^MMi  of  agenegfor  h99band,^hk 
case  of  husband  and  wife  living  together,  the  pre- 
sumption is  that  the  wife  is  the  husband's  agent  for 
contracting  debts  for  the  necesrities  of  the  family. 
Per  BiTTLBSTOir,  J, — ^But  by  Hindu  law  perhaps  tiiis 
presumption  is  not  so  strong  as  it  is  by  Eng^^sh. 
Vbbastaxi  Chbtti  «.  Arr astaxi  Chbtti 

[lM:ad.,875 

IS. 


LiablUtj  of  wife  fbr  debt- 

Wtfe  volmniarilg  eeparated  firom  hmehamd^ — ^Under 
the  Hindu  law  a  wife  who  has  voluntarily  sepsrsted 
from  her  husband,  without  any  circumstances  justi- 
fying her  separation,  is  liable  for  debts  contracted  b; 
her  (even  for  necessaries),  although  witiiout  her  hus- 
band's consent;  but  her  liabili^  is  limited  to  tbe 
extent  (tf  any  stridhan  she  may  have.  .Boss.  8p.  Afn 
261  rfl881  (decided  2nd  Feb.  1868),  an^  Bom,  8p. 
Ap.,  461  of  1869  (decided  I7th  January  1870),  ap- 
proved and  followed.  Nathubhai  Bhailal  s.  Jav- 
HBBBAin  •   L  Ii.  B.»  1  Bom.,  Ul 


la 


Hlndn  married  wonDum,Bf- 


fect  of  joint  and  separate  contract  by.— ^n- 
dhan, — Separate  properig, — ^A  contract  entered  into 
by  a  Hindu  married  woman,  jointly  with  her  hnsbsnd 
and  separately  for  herself,  must,  in  the  absence  of 
special  circumstances,  be  considered  as  entered  into 
with  reference  to  her  stridhan,  which  is  analpgoos  to 
a  woman's  separate  property  in  England.  Omjuat 
Khdui  «.  LAxmoDAB  Nathubhot 

[LIa.B^4Bam^8]8 

14. 


IdabUity  of  bnaband  ibr 

wife's  dcbta.— A  husband  (Hindu)  is  not  liaUe  for 
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HnroU  IiAW--GOIITBACT-HNMi«NNiMl. 

5.  HUSBAND  AND  WTFE—^fomHwud. 

Uability  of  hnabaiid  fbr  wife's  debt*— 
— eoniinmed. 

a  debt  oontracted  by  his  wife,  except  where  it  hu 
been  oontracted  by  his  ezprees  anthority,  or  under 
drcomttances  of  each  pening  neoessi^  that  his 
authority  may  be  impliea.  Pvsi «.  Mabasbo  Piu- 
BAD  ...        .    LI«.B^8A11.,1S2 

16. —  Ckyrerture,  BflTeot  at—JBn^Uih 

low, — ^The  proposition  that  everything  acquired  by  a 
woman  during  coverture  is  the  property  of  her  hu^ 
band  has  no  foundation  in  Hindu  law.     Rajcasami 

PADBZTATOHI  «.  VlBAAAMI  PADBITATOHI 

[81Cad.,272 

6.  LIEN. 

16. Deposit  of  title   deeds  of 

land  in  Island  of  Bombay.— Cr^atUm  of  liem,— 
A  lien  created  by  verbal  contract  and  deposit  of  title 
deeds  of  immoveable  property  in  the  Islimd  of  Bom- 
bay by  a  Hindu  in  favour  of  a  Hindu,  upheld.  JiTAK- 

AA8  KlSHAVil  V.  FbAXJI  NaKABHAI 

[7  Bom.,  O.  O.,  46 

7.  MONET  LENT. 

17. Demand,  Honey  payable  on.— 

LmitaHink, — Camse  of  action, — Where  a  sum  was  lent 
at  interest,  the  principal  to  be  payable  on  demand, — 
Held  per  NouiAV, «/.,  that  b^  Huoidu  kw  a  demand 
would  be  necessary,  and  limitation  would  run  from  the 
date  of  the  demand.  Beamxaxati  Dasi  v.  Abhai 
Cbaxav  Cbowdbby 

[7B.Ia.B^48e:16W.B.,164 
OtMdra^  Pabbati  Ceabait  Hooxbbjbb  v.  Bax- 

HABATAV  MaHLAL 

[6B.Ii.B.,  886:  16  W. B.,  164,  note 


a  MOBTaAGE. 


la 


— ^  Mortgage  of  Aitiire  orops.— 
ValidiUf  of  mortgage, — Qjiuere, — ^As  to  the  validity  in 
Hindu  law  of  a  mortgage  of  future  crops.  Kbdabi 
bdt  Bavu  v.  Axkasaxbhat    .  8  Bom.,  A.  C,  11 


la 


Mortgage  without 


sion^ — VaUdiig  of  mortgage. — A  mortgage  with- 
out possession  is  not  by  Hindu  law  absolutely  invalid, 
but  is  binding  between  the  mortgagor  and  mortgagee. 

CHTBTAlfAW  BhASKAB  «.  ShITBAX  HaBI 

[9  Bom.,  804 
8e$  Kbibevaji  Nasatav  «.  Ootihd  Bhaskab 

[9  Bom.,  276 

aO.  — — ^— ^— —  Law  in  OmjO' 
rat.--Prioriig.—RegiHraiion,'—Notioe,— -The  rule 
of  Hindu  law  that  a  mortgage  with  possession  takes 
precedence  of  a  mortgage  of  a  prior  date  but  un- 
accompanied by  possession,  does  not  apply  to  Quierat. 
Where  in  Quzerat  the  defendant,  a  pmsne  mortgagee 
in  possession,  had  notice  of  plaintiff's  prior  mortg^^ 
the  defendant  was  hdd  not  entitled  to  claim  tiie 
benefit  of  the  above  rule  of  Hindu  law.    Begistra- 


HUMDXr  IftAW— OOKTBAOT— eofUtaifsd. 

a  HOBTGAQE--e<m^tMi«ii. 

Mortgage  without  possession— ^osMinmcI. 

tion  could  not  of  itself  alter  this  rule  of  Hindu  law 
except  so  far  as  effect  may  be  given  to  it  by  statute, 
and  registration  secures  the  same  object  which  the 
Hindu  law  intended  to  secure  by  requiring  possession, 
vis.,  notice  to  subsequent  incumbrancers  of  the  exist- 
ence of  a  prior  incumbrancer.  Itchasam  Dayabah 
vuBAUiJAaA       .....    11  Bom.,  41 


9.  NECESSABIES. 


2L 


Power  of  widow 


entitled  to  maintenance  to  bind  heir  for 
neoessiuries. — There  is  no  rule  of  Hindu  law  which 
recognises  any  authority  in  a  widow  entitled  only  to 
maintenance  to  make  contracts  for  necessary  supplies 
binding  upon  the  heir  in  possesnon  of  the  &mily 
property  and  liable  to  maintain  her.  Bamabamy 
AiYAHv.  MiHAKflHi  Ahhal        •       2  Mad.,  409 

10.  PLEDGE. 


Sa, Aoeidental  destrnoltion 

of  property  pledged.— By  the  Hindu  as  well 
as  by  the  Ei^lish  law,  a  cremtor  in  whose  hands  a 
pledge  luM  accidentally  perished  is  notwithstanding 
entitled  to  recover  his  debt  in  the  absence  of  an  agree- 
ment to  the  contrary.  Yithoba  talab  Ukba  «. 
Choxa  Lal  Tukabak  .    7  Bom.,  A.  O.,  116 


11.  PBINCIPAL  AND  SUBETY. 


S8. 


Suit     against     surety.— 


Prineipal  not  eued, — A  suit  may  be  maintained 
against  a  surety,  according  to  Hindu  law,  although 
the  prindpal  debtor  has  not  been  sued.  ToTAXOT 
SHAnainnn  Mbkoh  «.  Kububikoal  Kakf  Vabib 

[4  Mad.,  190 


12.  PBOMISSOBT  NOTE. 

S4b-< * Consideration.— DMWMsa^  not 

importing  0onetderation.^Jn  a  suit  under  the  Bills 
of  Exchange  Act  to  recover  Bl,200  on  a  promissory 
note,  held  by  Praoook,  C,  J,,  that  the  suit  being  be- 
tween two  Hindus  must  be  decided  by  Hindu  law. 
By  Hindu  law  a  promissory  note  does  not  import  con- 
sideration, and,  therefore,  where  it  was  proved  that 
the  defendant  actually  received  only  B700,  that 
sum  was  all  the  plaintiff  was  allowed  to  recover. 

RAWT.AT,  MOOKBSJBB  V.  HaSAV  CHAKDaA  DhAS 

[8B.Ii.B.,O.C.,iaO 

18.  SALE. 

SS. Sale  of  ezpeotanoy.— FaZti^jf 

of  gale. — Qifors,— Whether  under  Hindu  law  an 
expectancy  may  be  the  subject  ci  a  valid  sale.  Doolx 
Chavd  9,  BiBJ  BooKtrH  Lal  Awasti 

[10  a  Ii.  B.,  ei :  6  CIi.  B.,  628 

14.  TBANSPEB  OP  PBOPEBTY. 

26.  — ~— —  Exchange  of  lajudLr-Neceeeitg 
ef  wrUten  exehange.^By  Hindu  Uw  an  exchange  of 
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HINDU  IsAW—COJSmiACT^eonUnmtd, 

14.  TRANSFER  OF  PROPERTY-^oji^tiiMei. 

Ezohange  of  lAnd—oantinmsd, 

Umdfl  followed  by  poiseMion  need  not  be  eridenoed  by 
writing.  Semble, — In  no  case  does  the  Hindu  law 
appear  absolutely  to  require  writing,  though,  as  evi- 
dence, it  regards  and  inculcates  a  writing  as  of 
additional  force  and  value.  Mavtbha  Ratapabaj 
V,  Chekubi  Vkvkatasaj  .    1  Madt  100 

Cbivita  Sajocai.  9.  YuTATAiocAL   .  2  KacL,  87 

PALAXTAFFA  CBSTTI  v.  ABTJXaAK  Chstti 

[2  Mad.,  26 

Kbishna  v.  Ratafpa  Shavbhaoa  .  4  Mad.,  08 

Booked  v.  Madho  Dobs 

[1  IT.  W.,  Ed.  1878,  68 


27. 


Mode  of  transfer.— FariaZ 


transfer  of  propertjf, — No  special  mode  of  transfer  is 
required  by  the  Hindu  law;  even  a  verbal  transfer  is 
sufficient  HvBPUBSHAD  v.  Shbo  Dtal.  Rax 
Sahot  V,  Shbo  Dtal.  Balxokabs  v.  Shbo  Dtal. 
Bax  Sahot  o.  Balxokabd 

[L.B,8I.A«,268:2eW.B^66 

16.  VEBBAL  contbacts. 

28.  — — —  Verbal  contract,  Validity 
of. — Beffutration  Aet-^There  is  nothing  in  the 
Begistration  Act  which  renders  a  verbal  contract  be- 
tween Hindus  invalid  or  inoperative.  Hvbbish 
Chtthdbb  Chowdhbt  9.  Bajbhsbb  Kishobb  Bot 
Chowdhbx  •        .    18  W.  B.,  298 
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HINDU  liAW-OUSTOM. 

1.  GsmBBALLT 

2.  Adoption 

8.  Affiliatiov  or  Sok  (Illatax) 
4.  AFPonrTXBiiT  or  Dauohtbb 
6.  Absax,  Law  in 

6.  DiSHBBISON 

7.  Ebdowxbvts    . 

8.  FaXILT,  liAHAGBXBNT  OV   . 

9.  IXXOBAL  CU8TOX8 

10.  IXPABTIBILITT 

11.  IlTHBBITAirCB  AUTB  SUCCBSSIOV 

12.  MAHOXBBAVS     . 

18.  Mabbiagb 

14.  MiOBATIKO  FAXIUBS 

15.  Pbixogbiqtubb 

16.  TBUSTBB,  SVC0B88I0H  TO      • 

17.  UnCBBTAIV  CUSTOX     . 

See  HnrDF  Law—Adoption— Etfbot  op 
Aboptiob  L  Ii.  B.,  8  Mad.,  114 

See  Hivsv  Law— Adoptiob— Who  xat 

BB  ADOPTBD. 

[L  I..  R,  8  Mad.,  44, 148 

See  Hindu  Law— Alibnation— Bbstbaint 
ON  Alibnation. 

[I.Ia.B.,8Calo,189 

See    Hindu    Law— Endowxbnt— Cbba- 
TiON  OP  Endowxbnt. 

[  llnd.  Jur.,  N.  a,  86 


2230 


ISnsmXJ  LAW-CUSTOM-oofi/taiMM;. 

See  Hindu  Law— Endowxbnt— Alibna- 
tion OP  Endowbd  Pbofbbty. 

CI.Ii.B.,lMad.,286 
See  Hindu  Law— Endowxbnt— Suocbs- 

8I0N  IN  MaNAGBXBNT. 

[LIbB.,2Cala,865 
See  Hindu  Law — Inhbbitanob. 

[8  a L.  B.,  274, 806,  note 

12  K  L.  B.,  896 

I.  Ii.  B.,  4  Calc,  744 

I.  Ii.  B.,  2  Mad.,  286 

See  Hindu   Law— Habbiaob — Dissolu- 
tion OP  Mabbiaob. 

[LIi.B.,8Cala,805 
See  Hindu  Law— Pabtition— Bight  to 
Pabtition-tSon. 

[I.I..B.,10Bom.,628 

See  Cases  undbb  KatiAwaw  Law— Cus- 
tox. 

1.  QENEBALLT. 

L  ■  Nature  of  CuBtoaL—JStequiHtes 

^euetom. — A  custom  is  a  rule  wbich  in  a  particular 
xamily  or  a  particular  district  bas  from  long  usage 
obtained  the  force  of  law.  It  must  be  ancient,  cer- 
tun,  and  reasonable,  and  bdng  in  derogation  of  the 
general  rules  of  law  must  be  construed  strictly. 

HUBPUB8HAD  O.  Sheo  DyAL;  BaX  SAHOY  «.  ShBO 

Dyal;  Balxokund  «.  Shbo  Dyal;  and  Bax  Sahoy 
9.  Balxokund  L.  B.,  8 1.  A.,  289: 26  W.  B.,66 

2.  ■  Origin  and  force  of  ooatom- 

ary  la'vr. — The  question  of  the  origin  and  binding 
force  of  customary  law  discussed,  and  the  authorities 
upon  the  subject  cited  and  commented  upon.  Taba 
Chand  9.  Bbbb  Bax       •  .3  Mad^  60 

8. Operation  of  cuatom.— (7h^o» 

not  judicially  recognieed.  Authority  of, — A  cus* 
tom  which  has  nerer  been  judicially  recognised  can- 
not prevail  against  distinct  authority,  if abasaxal 
o.  Balabaxa  Chablu  .  .1  Mad.,  420 

4. TTaage  different  from  normal 

lanv  and  eiiBtom. — Omu  of  proving  uaage, — When 
amongst  Hindus  (and  Juns  are  Hindu  dissenters) 
some  custom  different  from  the  normal  Hindu 
law  and  usage  of  the  countiy  in  which  the  property 
is  located,  and  the  parties  resident,  is  alleged  to  exis^ 
the  burden  of  establishing  its  antiquity  and  invari- 
ability  is  placed  on  the  party  averring  its  existence, 
and  it  should  be  proved  by  clear  and  unambiguous 
evidence  above  suspicion.  Custom  of  adoption  not  in 
ordinary  way  set  up.  Bhagtandab  Tbjxal  o.  Ba  j- 
XAL  aUae  Hibalal  Lachixandas  .  10  Bonu,  241 


2.  ADOPTION. 

1^  CuBtom  not  allowing  adop- 
tion, governing  a  family  not  subjeot  to 
Hindn  lA-w.—Comtruetion  of  gift^-^Burden  of 
proof — Inheritance, — ^A  family  in  Bengal,  aifecting 
to  be  Hindu,  but  not  Hindu  by  descent  and  origin, 
may  be  governed  by  customs  at  variance  with  Hindu 
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HIND1J  LAW— CUSTOM— ^onltiNiMl. 

2.  ADOPTION— eoiihiiiMil. 
.  Cofltom  not  allowing  adoption,  govern- 
ing a  family  not  subject  to  Hindu  law 
— eonHmued. 
law.  A  family  took  iti  ori^  in  a  tribe  not  Hindn, 
and  its  costoms  differed  from  Hindu  coftomt.  The 
question  having  arisen  whether  succession  in  virtue 
<^  adoption  was  consistent  with,  or  was  contrary  to, 
the  customs  of  the  family, — Seld  first,  that,  with  re- 
gard to  the  origin  and  history  of  'the  family,  the 
point  for  inquiry  was  not  whether  the  general  Hindu 
law  was,  in  this  case,  modified  by  a  f amilv  custom 
forbidding  adoption,  but  was  whether,  wim  respect 
to  inheritance,  the  family  was  governed  by  Hmdu 
law,  or  by  customs  not  aUowing  an  adopted  son  to 
inherit;  secondly,  upon  the  evidence  that  this  family 
had  retained,  and  was  governed  bv,  customs  at  vari- 
ance with  Hindu  law,  and  thaA,  whatever  Hindu  cus- 
toms might  have  been  introduced  into  it»  the  custom 
of  succession  upon  adoption  had  not.  Whether,  if 
the  family  had  been  shown  to  be  Hindu,  out  and  out» 
save  only  special  customs,  the  evidence  would  have 
been  sufficient  to  prove  a  special  custom  was  not  the 
question.  Held  also,  in  reference  to  the  burden  of 
proof  that,  in  a  suit  brought  to  maintain  the  phdnt- 
iifs  title  as  heir  against  a  defendant,  who  relied  upon 
an  adoption  as  defeating  the  title  of  the  plaintiff,  the 
burden  of  proving  the  adoption  to  be  permitted  by 
the  family  custom  was  upon  those  who  alleged  it  to 
be  so ;  whereas,  if  the  family  had  been  genendly  gov- 
erned by  Hindu  law,  the  onus  would  have  been  on 
those  who  alleged  the  exclusion  of  the  right  to  adopt. 
Majah  Bithnath  Singh  v.  Ram  Chum  Majmoadar, 
S,  J).  A.^  1850,  p.  20,  referred  to,  as  showing  that 
even  in  a  Hindu  family  there  might  be  a  custom 
which  barred  inheritance  by  adoption.  FAKurDSA 
Dbb  Baikat  v.  Rajbswab  Da8 

[I.Ii.B.,UCalc.,46d 
L.  B^  12  L  A.,  73 

3.  AFFILIATION  OF  SON  (ILLATAM). 

e. Statna  of  afBliated  aon.— /ZZo- 

iam  or  qffiliation  of  a  ton, — Dutricts  of  BMary 
and  KurnooL — ^The  custom  of  illatam  (affiliation  of 
a  son-in-law)  obtains  among  the  Mototi  Kapu  or 
Beddi  caste  in  the  districts  of  Bellary  and  KurnooL 
He  who  has  at  the  time  no  son,  altiiough  he  may 
have  more  than  one  daughter,  and  whether  or  not  he 
is  hopeless  of  having  male  issue,  may  exercise  the 
right  of  taking  an  illatam  son-in-law.  For  the  pur- 
poses of  succession  the  illatam  son-in-law  stands  in 
the  place  of  a  son,  and  in  competition  with  natural- 
bom  sons  takes  an  equal  share.  Qncrre, — (1)  Whe- 
ther a  father  with  a  son  living  is  entitled  to  exercise 
the  right:  (2)  If  the  father  is  dead,  whether  the 
power  may  be  exercised  by  a  surviving  paternal 
grandfatheor;  and  (8)  whether  the  affiliation  is  effect- 
ed by  the  introduction  into  the  family  or  requires 
for  its  completion  marriage  with  a  daughter.  (4) 
Whether  the  affiliation  is  analogous  to  Hindu  adop^ 
tion,  except  in  so  far  that  the  ulatam  is  regarded  as 
member  of  the  family  into  which  he  is  admitted. 
(6)   Whether  the   illatam   can  demand  partition. 

klzrUMAIfTAXMA.  V,  BaKI  RbdDI 

[LIi.B^41Cad^27a 


HnroU  ItAVr—CUBTOUr-'Coniinued. 

&  AFFILUTION  OF  SON  (ILLATAM)-inhi. 

tinned. 

Status  of  afQliated  son— eontinned. 

7.  — — -^— ^— ^— —  Bighti  of  mteoea" 
tion  in  hia  natural  familjf, — Under  the  custom  of 
Ulatam  (affiliation  of  a  son-in-law)  which  obtains 
amongst  the  Beddis  or  Pedda  Kapu  caste  of  Vellore, 
the  illatam  son-in-law  does  not  thereby  lose  his  rights 
of  succession  to  the  estate  of  his  natural  father's  di- 
vided brother.  Ralarakt  Bbddi  «.  Pbba  Bbdsi 
[I.Ii.B.»6Mad.,a67 


4.  APPOINTMENT  OF  DAUGHTER. 


8. 


Power  to  appoint  daughter. 

— OiNW  of  proof — Delegation  of  power, — ^The  custom 
of  Hindu  law,  under  which  a  &ther,  in  default  of 
male  issue,  might  appoint  a  daughter  to  be  as  a  son, 
or  appoint  her  to  raise  a  son  for  him,  if  not  obsolete, 
as  appears  to  be  the  opinion  of  the  text-writers,  is 
one  which  in  modem  times  does  not  seem  to  have 
been  brought  under  the  consideration  of  the  Courts 
of  Justice  in  India.  Assuming  the  custom  to  exist, 
inasmuch  as  it  breaks  in  upon  the  general  rules  of 
succession,  whoever  claims  by  virtue  of  it  to  succeed 
as  heir,  must  bring  himself  clearly  within  it.  There 
seems  to  be  no  sufficient  authority  for  holding  that  a 
father  may  delegate  the  power  to  appoint.  Jibkath 
SmoH  V.  Ck>nBT  ov  Wasdb  .  16  B.  li.  B.,  190 
[28  W.  lU  409 :  L.  B.,  2  I.  A.,  168 

Affirming  case  in  High  Court 

[6  B.  I..  B.,  442: 14  W.  B^  U7 


6.  ASSAM,  LAW  IN.  ^ 

Similarity  to  Bengal  law.— 


9. 

Absence  of  proof  of  cmtom, — In  the  absence  of  any 
proof  or  custom  to  the  contrary,  the  Hindu  law  in 
Assam  is  similar  to  that  prevalent  in  Bengal.  Dbe- 
po  Dabba  V,  GoBiimo  Dbb  11  K  Ii.  B.,  181,  note 

[16  W.  B^  42 


6.  DISHERISON. 


10. 


^^,  __ .  DiaheriBoninfkvour  of  son- 
in-law. — Beddioatte.—Illegal  enf^om.— -The  custom 
of  the  Reddi  caste,  according  to  which  a  father-in- 
law  may  disinherit  his  heir  in  favour  of  a  son-in-law, 
is  bad.    TatumanA'Bbddx  v,  Pbbttmal  Chbtti 

[1  Mad..  61 

7.  ENDOWMENTS. 

Principle   to   be   observed 
with    Hindu    endowments.*- 


U. 

in  dealing 
Evidence  of  ciMtom.— The  important  principle  to  be 
observed  by  the  Courts  in  dediing  with  the  constitu- 
tion and  rules  of  religious  brotherhoods  attached  . 
to  Hindu  temples  is  to*  ascertain,  if  possible,  the 
special  laws  and  usages  governing  the  particular 
community  whose  affairs  have  become  the  subject  of 
litigation  and  to  be  glided  by  them.  The  custom 
and  practice  in  such  matters  is  to  be  proved  by  tes- 
timony. A  zemindar  duming  a  customary  right  to 
grant  confirmation  of  the  election  of  a  mohunt  must 
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7.  ENDOWMENTS-«o«/tMiMf. 

Prinoiple  to    be    observed    In    dealing 
with  Hindu  endowments— eoa^ieiMd 

prove  the  castom;  va  acknowledgment)  taken  in 
troubled  timey  from  the  g^rdian  of  an  infant  mohont^ 
el  a  semindari's  cuftomary  right  to  control  and 
remove  the  mohunt,  ia  entitled  to  little,  if  any, 
weight  as  evidence  of  the  cnatom.  Mvrru  Rava- 
UNGA  Sbtufati      (Zbxivsab    of   Ramvad)  «. 

PnUAVATAOITlC  FlLbAl        .    L.  B^  1  I.  ^^  SOO 


a  FAMILY,  MANAGEMENT  OF. 


IS. 


-— *—  Bight  to  manage  flunily.— 
S'amiUf  eomp€Kiy  Power  ^  rmtoeaJtUm  of, — AUga^ 
joa^aaa  2ato. — rafOMo*.— Theqnettion  whether,  ao- 
oording  to  the  Aliyasantana  neage  obtaining  in  Sonth 
Oanara,  the  lenior  member,. male  or  female  or  only 
the  senior  female,  ia  the  iejwro  yajaman  (manager)  A 
the  family,  is  not  oondaded  by  aathorUg^«id  cannot  be 
detennined  withoat  evidence  of  usage.  By  a  fsnuly 
4sompact  fbetween  all  the  members  of  an  Almaan* 
tana  family)  in  settlement  of  Routes  in  the  nmilv, 
it  was  agreed  that  the  seiuor  male  for  hia  life  should 
enjov  the  possession  of  the  family  land  and  protect 
the. females.  Sold  that  the  semor  female,  assum- 
ing that  she  was  do  jmro  yajaman,  could  not  arbi- 
tntfily  revoke  this.ammgement.    Dbtu  «•  Dm 

£1.  L.  B.,  8  Mad.,  858 


9.  IMMORAL  CnSTOM& 


la 


— — ^  ITsageB  among  daneinggirls 
(naiXina).— Uoajfo  a$  a  oomroo  ^f  law.— J%a«> 
Homo  oj  Cowrto  of  Lam  amd  ofiko  Legiolaiwro  im 
ifipimg  ofoei  to  •io^o.-^udmal  dooikono  giving 
offoet  to  «ff<^0.— Although  the  Courts  in  India  are 
bound  by  charter  to  recognise  the  "usages  of  the 
Qentus,''^  thev  are  not  limited  to  the  sole  sense  of  the 
word  "  usage  ^'  which  shuts  out  all  amelioration.  The 
practices  A  an  abandoned  class  are,  no  doubt,  a 
usage  in  the  sense  of  a  tolerably  umf orm  series  of 
acts,  but  they  do  not^  therefore,  spring  from  a  con- 
sciousness of  compulidon,  but  rather  from  mere  habits 
imitation,  and  ignorance.  Such  usage  is  not  a  law, 
for  over  it  presides  the  higher  usage  of  the  eom- 
munity  at  Uffge  from  whose  approval  it  must  have 
derived  any  conceivable  original  validity,  and  in  op- 
position to  which  it  cannot  sub^t;  and  as  the  com- 
munity oomes  to'reoognise  ewtain  principiea  as  ea- 
sentiaf  to  the  common  welfare,  it  wul  no  longer  lend 
its  sanction  to  sectional  practices  at  variance  with 
the  principles  thus  recogi^sed.  It  ii  only  accoiding 
to  the  standards  of  the  Hindu  law  that  a  usage  has 
coercive  force  amongst  Hindus;  and  what  the  Hindu 
law  is,  must,  for  &e  purposes  of  secular  justice^ 
depend  on  tiie  general  sense  of  the  Hindu  com- 
munity. Although  at  ;one  time  in  India  the  exist- 
ence of  companies  of  temple  women  .may  have  been 
thought  not  so  repugnant  to  the  essential  principles 
of  the  y  edic  Code  as  to  prevent  their  recognition  as 
a  source  of  law  for  themselves,  it  is  not  so  at  present. 
The  popular  sentiment  would  now  no  longer  give 
validity  to  a  usap;eof  adoption  among  prostitutes, 
which  devotes  children,  wlule  still  infants,  to  a  life 
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ITaagea  among  dancing  giria  (naflrina)— 

ooiUinuod, 

of  infamy.  The  whole  constitution  of  the  daas  of 
courtesans  would,  it  is  certain,  be  now  regarded  by 
the  great  mass  of  the  Hindu  community  as  essenti- 
ally vicious.  The  laws  or  rules  bv  which  such  an 
association  endeavours  to  make  itself  and  its  mischie- 
vous influence  perpetual,  would  be  deemed  directiy 
opposed  to  "  the  laws  of  Qod,"  and  the  usage  itself, 
thwefore,  not  as  valid  and  coercive  like  a  law,  but  as 
essentially  invalid  on  account  of  its  contradiction  of 
the  law.  A  contrary  opinion,  if  shown  to  have  been 
held  and  acted  on  in  a  time  gone  by,  would  unhesita- 
tingly be  referred  to  error,  and  a  practice  founded 
on  error  and  nusconception  does  not  by  repetition 
become  a  customary  law.  A  custom,  in  order  not  to 
constitute  it  such,  but  to  give  it  coercive  effect  in 
particular  instances,  needs  the  sanction  of  the  sove- 
reign power  waiting  on  the  judgment  of  a  Court.  It 
b  the  function  of  a  Judge,  as  a  witness  and  as  an 
expositor,  to  give  a  clear  definition  of  the  custom, 
usage,  or  rule  as  to  which  the  opinion  of  the  com- 
munis has  arrived  at  tiie  requisite  degree  of  matu- 
rily.  It  ii  the  function  of  the  State  to  enforce  it 
when  it  is  ascertained  and  pronounced  upon  by  the 
Courts  of  law.  Judicial  decisions  by  which  customs 
in  India  have  been  recognised  are  not  to  be  regarded 
in  predsely  the  same  wi^  as  judicial  dedrions  with 
reference  to  customs  in  Sngland.  In  England  what 
the  Courts  have  definitelv  propounded,  becomes  by 
that  very  process  a  part  of  tiie  common  law,  that  is, 
of  the  law  deriving  its  force  from  the  custom  of  *tiie 
realm  or  of  the  whole  community.  But  in  India  it  is 
usage,  as  such,  to  which  the  Courts  are  commanded 
to  give  effect  A  custom,  however,  may  be  adopted 
and  abandoned,  and  its  recognition  at  a  particular 
stage,  by  the  Courts,  as  a  usage,  cannot  prevent  this 
action  A  the  class  or  conmmni^.  If  the  usage  is 
variable  at  the  will  of  the  oonmmnil^  it  must  be 
enforced  in  its  slowly  changing  phases,  or  else  the 
behest  of  the  sovereign  will  eventually  be  defeated. 
As  the  mind  of  the  community  becomes  enlightened, 
its  legal  convictions  vrill  chaLge,  and  this  will  con- 
stitute a  change  in  its  common  law  as  that  law  must 
from  time  to  time  be  recognised  and  recorded  in  the 
Courts.    Matbusa  Naikin  «.  Ebv  Naikiv 

[I.  L.  B.,  4  Bom.,  646 

Mb  JmmortU  owiom, 

8wU  io  doelaro  oaftotomoo  of-^PfthUo  poUeg,  Omoiom 
ootUrarg  <o.^In  a  suit  l^  the  dancing  girls  of  a 
temple  fti*^jm«<»g  to  have  uy  custom  a  veto  upon  the 
introduction  of  any  new  dancing  girls  into  the  service 
of  that  temple,  and  prayingfdr  an  inquiry  as  to  whe* 
ther  the  Dharmakarta  of  the  temple  was  a  fit  and 
proper  person  to  hold  that  office,— AU,  dismissing 
the  appeal,  that,  assnming  that  plaintiib  established 
that,  hy  the  custom  of  the  paooda,  th^  had  the 
rights  they  ^iMnyxi^  and  that  we  custom  in  some 
respects  fulfilled  the  requisites  of  a  valid  custom,  the 
Court  could  not  shut  its  eyes  to  the  fact  that  by 
making  the  declaration  prayed  for  it  would  be  recog- 
nising an  immoral  custom,  m.,  for  an  association  of 
women  to  enjoy  a  monopoly  of  the  gains  of  prostitu- 
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tkm,  s  rigbt  which  no  Court  ooold  ommtenance. 
CmnA  Ummayi  v.  Tbgabai  Chbtix 

[I.  L.  B^  1  Ma<L,  ie8 


15. 


Immoral  emiiom, 
8mii  U  declare  exietenee  of.^SerediUirjf  office  with 
emdowmemU  or  emolumenie  attached^  SwU  to  «t- 
imblM  right  io.— The  siiit  was  farooght  by  a  dancmg 
girl  to  eitabliih  her  right  to  the  miraai  of  dandng 
girls  in  a  certain  pagoda  and  to  he  pnt  in  poMenion 
of  the  sud  mirari  idth  the  hononn  and  perqniaites 
attached  thereto  as  set  forth  in  schedules  to  the 
plaint  annexed.  The  defendants  denied  the  claim. 
The  IKstrict  Munsif  ,  finding  that  the  claim  had  heen 
established,  decreed  for  plaintiff,  hut,  on  appeal  hy 
the  first  dofondant,  the  District  Judge  dismissed  the 
suit  on  the  authority  of  Chkma  Ummojfi  ▼.  Tegarai 
Cketa,  J.  X.  £.,  1  Mad.,  168.  On  Mcond  appeal,— 
Sold  that  the  present  case  was  distinguishaSle  from 
that  of  CM'mm  Unmagfi  y.  Tegarai  CketHy  in  that 
there  was  no  allegation  in  that  case  of  any  endowments 
attached  to  the  office.  That  in  this  case  thequestion 
of  the  existence  of  a  hereditary  office  with  endow- 
ments or  emoluments  attached  to  it  ought  to  he  in- 
qnired  into»  as  that  would  materiallv  affect  the  ques- 
tioB  af  whether  plaintiff  had  sustamed  injury  l^  the 
intei&renoe  of  the  first  defendant.  KiHATiAiff  «. 
Samqopa  Saxi  I.  L.  B.,  1  Ma<L,  866 

ICarriage  hy  permission  of 


la 

oaste  without  divoroe.— ^a<m  marriage.-^ 
Immoral  euetom.—lL  custom  which  authorises  a 
woman  to  contract  a  natra  marriage  without  a  dlToroe, 
on  payment  of  a  certain  sum  to  &  casto  to  which  she 
helongs,  is  an  immoral  custom,  and  one  which  should 
not  he  judicially  recognised.  U Ji  v.  Hathi  Lala 
[7  Bom.9  A.  O.,  188 

17.  ^..mmm^^m^  Gustom  rscognising  heir- 
ship in  illegitimate  son.— ^Soa  bg  admUerome 
imiercouree.—A  custom  recognising  a  right  of  heir- 
ship in  an  illegitimate  son  l^  an  adulterous  inter- 
course, would  he  had,  Nabatav  Bsabthx  «. 
L&TiveBiusTHi   •       •    I.  L.  B.»  a  Bonu,  140 


la  DffPABTIBILITT. 


la 


Impartible    estate.— JPor^- 


Hon,  Eight  to.-^A  custom  of  impartihility  must  he 
strictly  proved  in  order  to  conteol  the  operation  of 
the  ordinary  Hindu  law  of  succession.  The  fact 
that  an  estate  has  not  heen  partitioned  for  six  or 
seven  generations  does  not  deprive  the  memhers  of 
the  funily  to  which  it  jobitiy  helongs  of  thdr  right 
to  psrtition.     Dubbtao  SnrOH  «.  Dabi  SnrOH 

[18aL.B.,166:16W.B.»148 
L.B.,1I.A.,1 


10. 


——--——  Cuttom  a$  to 
eeUiUeral  eneceeeion.'-Thmt  an  estate  is  imparHhle 
does  not  imply  that  it  is  separate,  and  lo  to  he  gov- 
erned l^  the  \mw  applicahle  to  separate  succession. 
Whether  the  general  status  of  a  Hindu  family  he 


HIKDn  LAW— CUSTOM— coaltmMif. 
10.  IMPABTIBILITY— eoa^iiMMd. 
Impartible  estate— co»^'»iM<f. 

joint,  or  ^vided,  property  which  is  joint  will  follow 
one,  and  proper^  which  is  separate  wiU  follow 
another,  course  of;  succession.  Since  in  documents 
hetween  Hindus  and  in  the  Ifitakshara  itself  it  is 
not  unusual  to  find  the  leading  memhers  of  a  class 
alone  mentioned  when  it  is  intended  to  comprehend 
the  whole  dass,  a  written  statement  of  a  ftunily 
custom,  wherehy  an  impartihle  estete  passes  in  the 
event  of  the  holder  dying  without  issue  to  hie 
gomtger  hroiher  or  hie  eldeet  eon,  need  not  he  con- 
strued as  limiting  the  collateral  succesnon  to  the  two 
cases  named,  hut  as  providing  generally  that  on 
failure  of  the  direct  male  line,  the  nearest  male  heir 
in  the  coUateral  line  shall  succeed.  CBiHTAinnr 
Snra  v.  Nowx.vkho  Kovwabi 

[I.  L.  B.»  1  Oahm68 :  24  W.  B.,  265 
UB.,  2 1.  A.,  288 

Beverring  the  decision  of  the  High  Court  in 

KaTUXHIS  EoIBI  •.  ChOWSHBY  CHXTVAMTTir 

SnroH       ....    20W.  B.,247 


2a 


Miiaiehara 


law,  Ouetom  iaeoneietent  with.-^B,  S.,  the  father 
of  tiie  plaintiff,  who  was  in  possession  of  an  estate 
in  Lohardugga,  which  had  heen  granted  to  his 
ancestor  hy  the  Baja  of  Chota  Nagpore,  was,  on  the 
10th  Decemher  1867,  after  proceedings  taken  under 
Act  XXY  of  1867,  declared  to  he  a  rehel,  and  it  was 
ordered  that  all  his  property  should  he  forfeited  to 
Government.  On  the  16th  April  1868  S.  S.,  hav- 
ing heen  arrested,  was  tried  and  convicted  on  a 
dttrge  of  rehellion,  and  sentenced  to  death.  The 
sentence  was  carried  out  on  the  21st  April  1868,  and 
an  order  was  made  on  the  same  day  hy  the  Dqraty 
Commissioner  for  the  confiscation  of  his  property. 
On  the  1st  April  1872,  a  suit  was  instituted  hg  tiie 
plaintiff,  then  a  minor,  to  recover  possession  of  the 
estete  of  his  father  JB.  8*  In  his  plaint  he  alleged 
that  the  estate  was  granted  to  the  ancestor  of  B.  8, 
for  his  maintenance,  and  was,  hy  the  terms  of  the 
grant,  to  devolve  on  the  death  of  the  original  grantee 
on  the  nearest  male  heir,  and  so  on  in  periMtuif^; 
and  that  no  holder  had  any  interest  heyond  his  own 
]ife,and  had  no  power  of  idienation.  In  his  written 
statement  it  was  alleged  that  the  descent  of  the 
estete  was  governed  hy  Mitakshara  law,  modified  hy 
the  usage  and  custom  of  the  fanuly,  hy  which  the 
estate  was  impartihle  and  descendible,  according  to 
the  law  of  primogeniture,  on  the  male  heirs  of  the 
original  grantee ;  and  that»  hy  the  Mitakshara  law  so 
modified,  the  plaintiff  hecame  on  his  birth  co-owner 
with  his  father  in  the  estete,  and  on  his  father's 
death  became  entitied  to  it,  notwithstanding  the  sen- 
tence of  confiscation  pronounced  againrt  B.  8, 
Held,  on  the  case  made  by  the  plaint^  that  the  estete 
was  not  shown  to  be  inalienable:  the  fact  that  the 
grant  was  for  maintenance,  and  to  the  heirs  male  of 
the  original  grantee,  would  not  render  it  so.  Seld, 
on  the  case  made  in  the  written  statement,  that  the 
Mitakshara  law  did  not  apply  to  the  caae :  that  law, 
by  which  each  son  has  by  birth  a  property  in  the 
paternal  or  ancestral  estete,  is  inconsistent  with  the 
custom  that  the  estete  was  impartible  and  descended 
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to  the  eldest  bod.      Eafilhattth  Sahai  Dbo  «. 

GOTBBKMBNT 

[18B.Ii.B^446:  8.0.22W.B.,17 


2L 


Freiufi^iUm  as 


#o  parHbUiiy.-^JSurden  of  proof. — D^thgai  wOan 
held  by  deiai.^hi  a  suit  for  the  partitioii  of  part  of 
a  deshgat  vatan,  hrotkght  hy  the  younger  brothers  of 
a  joint  Hindu  family  against  their  eldest  brother, 
the  desaiy  the  defenee  was  that  the  vatan  was  held 
by  him  as  %n  impartible  inheritance,  subject  to  a 
right  by  custom  that  a  brother  should  reoeiye  main- 
tenance out  of  the  income  derived  from  it.  S4ld 
that  there  was  no  such  general  presumption  in 
favour  of  the  impartibtlity  of  estates  of  this  kind  as 
to  shift  the  burden  of  proof,  which  was  upon  the 
desai  to  show  that  the  vatan  had,  contrary  to  the 
general  Hindu  law,  been  inherited  by  him  alone. 
It  was  for  the  desai  to  show,  by  evidence  of  the 
nature  of  the  tenure  of  the  vaten,  that  it  was  impart- 
ible, or  to  show,  by  evidence  of  family  custom,  or  of 
diBiarict,  t.0.,  local,  custom,  that  impartibility  attached 
to  it,  such  evidence  being  strong  enough  to  rebut  the 
presumption  of  the  prevalence  of  the  general  Hindu 
law.  Where  the  defendant  in  a  suit  fpr  the  partition 
of  a  deshgat  vatan  held  the  hereditery  office  of  desai, 
and  the  vaten  was  properly  appertaining  to  the  office, 
the  decree  for  partition  was  accompanied  by  a  declara- 
tion that  it  was  made  without  prejudice  to  the  right  of 
the  desai  to  any  income,  payable  out  of  it,  for  the  per- 
formance of  his  duties  to  which,  he  might  be  entitled 
under  any  law  in  force.  Adbibhapfa  «.  Gubushi- 
BAPPA  I.  Ii.  B.,  4  Bom.,  404 

[LwB^TLA^iea 


aa 


AlUnaiion  not 


for  neeeiiiiy* — Held  on  the  evidence  in  the  case,  that 
a  custom  entitling  the  holder  of  an  impartible  raj 
to  make  an  alienation  of  a  portion  of  iSte  estete  in 
&your  of  his  wife  "in  token  of  his  love  for  her" 
was  not  esteblished.  Bhawaki  Ghitlam  v.  Dbo  Raj 
KuABi  .  I.  Ij.  B.,  5  A1L»  642 


28. 


Law  of  9ueeeS' 


tion,  lT9age  modifying,— A  special  usage  modifying 
the  ordinary  law  of  succession  must  be  ancient  and 
invariable,  and  must  be  esteblished  to  be  so  by  clear 
and  unambiguous  evidence.  Baka  Lakhshxi 
Amkal  v.  Siyakakaktha  Pbbuical  Sbthubateb 

[12  B.  Ii.  B.,  886 

17  W.  B..  663 

14  Moore'B  I.  A^  670 

Sbbumah  Uxah  «.  Palathah   Yitil   Mabya 
CooTEY  Ukah  .        .    16  W.  B.,  p.  0.»  47 

LuoHKAir  Lall  «.  MoHTTK  Lall  Bhata  Gatal 

[16  W.  B.»  178 
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24. 


Inheritanee.— Propsrfy   do^ 


teending  in  oth^r  than  ordinairg  wag, — OnuM  pro- 
5aiidt.— Where  ancestral  property  has  apparently 
descended  in  the  ordinary  way  A  Hindu  property. 
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Inheritance— eofi^tmc«2. 

first  to  the  son  and  thence  to  the  mother,  it  lies  on 
those  who  say  it  is  confined  to  the  direct  descendante 
of  the  original  donee  to  prove  their  case  and  show  hg 
some  custom  that  that  was  the  proper  construction 
of  the  grant.  Mahbndba  Sivoh  v.  Jokha  Sivoh 
[18  W.B..P.C.,211 


26. 


Owiu  prohandi. 


— CnHomi  varying  ordinary  eonrte  of  descent. — ^An 
action  was  brought  by  the  members  of  a  junior 
branch  of  the  family  of  the  Maharaja  of  Chote 
Nag^pore  to  recover  possession  of  a  fourth  share  of 
certain  moveable  and  immoveable  properties  which 
originally  formed  part  of  an  estate  granted  to  one 
A.  S.,  a  junior  member  of  the  family,  for  his  mainte* 
nance  by  a  former  Blaharaja.  On  A.  8.'e  death 
the  eldest  of  his  surviving  sons  succeeded  to  the 
Thakooree  guddee,  and  one  of  his  younger  sons,  B.  8., 
the  admitted  common  ancestor  of  the  parties,  obtained 
a  portion  of  that  estete  for  his  maintenance,  includ- 
ing the  properties  in  dispute,  and  the  last  person' 
seised  of  them  until  her  death  was  L,  8.  as  the  re- 
presentetive  of  her  deceased  husband,  2>.  If.  The 
plaintiifs'  case  was  that  2>.  N,  having  died  without 
issue,  all  the  properties  ought,  "according  to  the 
Hindu  shasters  anid  the  custom  of  the  family,"  to  be 
divided  equally  between  all  the  surviving  male  de- 
scendants of  the  common  ancestor,  defendant's  an- 
swer being  that,  "according  to  the  long  esteblished 
custom  of  the  family  of  S,  5.,  he  (the  &fendant)  as 
the  representetive  of  the  eldest  branch  thereof  was 
entitled  solely  and  exclusively  to  the  properties  in 
dispute/'  Held  that  the  burden  of  proving  the  affirm- 
ative lay  upon  the  plaintiffs  whose  clium  was  not 
based  upon  the  ordinary  Hindu  law  of  inheritance, 
but  upon  a  special  custom  without  reference  to  the 
claimants'  position  in  the  family  or  their  capability  to 
satisfy  the  conditions  of  h^rship.  Held  ako*  that  as 
according  to  the  custom  in  the  eldest  branch  of  A.  8,'e 
family,  the  property  left  by  a  childless  member 
devolved  on  the  eldest  or  the  guddee  thakoor,  and 
as  the  defendant's  position  in  B.  8.*b  branch  of  the 
family  was  nmilar,  t.0.,  that  of  a  thakoor,  he  had 
every  right  to  contend  that  the  same  custom  must  be 
presumed  to  obtain  in  both  until  the  contrary  was 
proved.  Jbbtbath  Sahbb  Dbo  «.  Lokbhath 
Sahbb  Dbo  .    18  W.  B.,  288 


26. 


Alytuaniana 


law,Self-€icquieit%on,  Snceeseion  to, — ^According  to 
custom  obtaimng  in  South  Ganara,  the  self-acquisi- 
tion of  a  member  of  a  famiW  governed  by  the 
Alyasantana  law  devolves  upon  his  death  not  upon 
the  family  but  upon  his  immediate  representatives. 
AKTAiOiA  «.  Katbbz     .    I.  Ii.  B.,  7  MadU  575 


27. 


Custom  eontrary 


to  general  rule  as  to  inheriiance  of  daughters, — 
The  general  rule  of  Hindu  law  being  that  if  a  man 
die  separate  in  estate  from  his  kinsmen  without  leav- 
ing male  issue  or  a  widow  surviving  him,  his  daughters 
inherit  his  moveable  and  immoveable  property.  An 
alleged  custom  to  the  contrary  with  respect  to  any 
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particular  kind  of  property  most  be  proved  by  ample 
and  aaiiifiictory  evidence  before  the  Courts  will  admit 
it  as  established.  Nasatav  Babaji  «.  Nana  Mav- 
OHAB  ....       7  Bom.,  A.  O^  158 


sa 


Btffht     of 


femalet  to  inkerii,-^Vxllag€,^W(^ib'%Uar%,— The 
paternal  grandmother  of  a  deceased  viUage  share- 
holder dwining  to  inherit  in  preference  to  his  male 
ooUftteral  relations,  the  issue  was  fixed  with  the  assent 
of  the  pleaders  on  both  sides,  whether  the  plaintiif,  as 
a  female,  was  eKduded  from  inheriting  by  the  cus- 
tom of  the  family  or  tribe.  Seld  that  this  was 
sabstantially  a  question  of  fact,  and  that  on  the 
eTidenoe,  which  included  the  village  wajib-nl-an, 
the  customary  exclusion  of  females  was  not  proved. 
BinuoBB  «.  fiHAaAJTA  .  I.  Ij.  B.,  10  Calol,  657 
[X.  B.,  U  I.  A.,  7 


29. 


Utpat  familiei  of 


Pandkarpur, — Proof  of  family  custom. — ^Among  the 
members  of  the  Utpat  families  of  Pandharpur,  in  the 
Sholapur  district,  daughters  are  excluded  from  suc- 
cession by  a  long  and  uniform  family  usage.  Under 
Hindu  law,  a  ffumily  usage  or  custom,  when  clearly 
proved,  outwmghs  the  written  text  of  the  hiw.  But 
the  greatest  care  must  be  exercised  in  accepting 
the  alleged  usage  or  custom  as  proved.  When  it 
is  a  family  custom,  the  evidence  must  clearly  show 
that  it  has  been  submitted  to  as  legally  binding,  and 
not  as  a  mere  arrangement  by  mutual  consent  for 
peace  or  convenience.  Any  special  rule  of  inherit- 
ance proved  to  exist  in  a  Hmdu  family,  and  which  is 
ancient,  uniform,  and  reasonable,  and  not  repugnant 
to  the  fundamental  principles  of  Hindu  law,  should 
not  be  refused  recognition.  Origin  and  g^wth  of 
the  rights  of  inheritance  of  the  widow  and  daughter 
by  general  Hindu  law  considered.  Bhau  Nanaji 
Utpat  v,  Suvdsabax  •  U  Bom.,  240 
80.                         .  Jai%     law, — 

Proof  of  custom  of  iuherUanee, — ^When  a  question 
regarding  inheritance  arises  between  parties  of  the 
Jain  sect,  the  Courts  should  enquire  into  the  customs 
of  the  sect  and  be  guided  by  the  result  of  the  en- 
quiry. If  the  party  alleging  the  custom  succeeds  in 
establishing  the  same  to  the  satisfaction  of  the  Court, 
then,  whether  the  custom  be  at  variance  or  in 
accordance  with  Hindu  law,  the  Court  is  bound  to 
give  effect  to  the  custom.  Shbo  Singh  Rai  v, 
Daxho 6  K.  W.,  882 

S.  C.  Affirmed  by  Privy  Council 

[I.  li.  B..  1  AIL,  888 
Ij.  B.,  5  I.  a,  87 


8L 


Law  appUoable 


to  Khqja  Mahomedans,  Bombay,^lt  must  be  consi- 
dered as  the  settied  rule  in  Bombay  that  in  the 
absence  of  sufficient  evidence  of  usages  to  the  con- 
trary, the  Hindu  law  is  applicable  in  matters  re- 
latng  to  property,  inheritance,  and  success!  on  among 
Koja  ICahomedans,  and  this  rule  was  held  to  apply 
ina  case  of  Khojas  at  Thana,  no  evidenc  e  having 
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been  given  in  that  case  to  show  its  inapplicability  to 
the  Ehojas  of  that  place.  Shitji  Habak  v.  Datu 
Matji  Ehoja  ....    12  Bom.,  281 

82.  ' ^-^-^  Zhofa  Mahomed- 

ans.— Succession, — Letters  of  administration. — In 
the  absence  of  satisfactory  proof  of  a  custom,  differ- 
ing from  the  Hindu  law,  the  Courts  of  this  Pre- 
sidency apply  to  Ehojas  the  Hindu  law  of  inheritance 
and  succession.  If  a  custom  opposed  to  Hindu  law 
be  alleged  to  exist  amongst  Khojas,  the  burden 
of  proof  rests  upon  the  person  setting  up  that  custom. 
The  Ehojas,  having  been  originally  Hindus  and  con- 
verted from  the  Hindu  religion  by  a  dai,  or  mission- 
ary of  the  Imam  of  the  IsmaiHs,  to  the  Maho- 
medan  religion  of  the  Shia  division  and  Imami 
Ismaili  sub-division,  and  being  partly  regulated  by 
Mahomedan  law,  partly  by  Hindu  law,  and  partiy 
by  custom,  occupy  a  position  so  peculiar  that  the 
Courts  do  not  apply  to  them,  when  seeking  to 
prove  a  custom  of  inheritance  or  succession,  dif- 
fering from  the  Hindu  law,  the  stringent  rule 
that  the  custom  must  be  proved  to  be  ancient,  in- 
variable, and  submitted  to  as  legally  binding,  but  will 
act  upon  satisfactory  evidence  that  it  has  been  the 
general  custom  and  accepted  as  such  by  the  great 
majority  of  the  Ehoja  community.  A  Ehoja  having 
died  intestate,  and  without  leaving  issue,  was  survived 
by  his  mother  (a  widow),  his  wife,  and  a  married 
sister.  Held  that,  accorcUng  to  the  custom  of  the 
Ehojas,  his  mother  was  entitled  to  the  management  of 
his  estate,  and^  therefore,  to  letters  of  administration 
in  preference  to  his  wife  or  his  sister.  Hibabai 
V.  Gabbaz       ....       12  Bom.,  294 

•  Ehoja  Mahomed' 


88. 

ans, — In  order  to  prove  a  custom  (d  inheritance 
among  Ehoja  Mahomedans  at  variance  with  the  rules 
of  Hindu  law,  evidence  merely  of  the  opinion  of  the 
leading  members  of  the  caste,  is  not  enough.  In- 
stances must  be  proved  in  which  the  alleged  custom 
has  been  observed  and  foUowed.  Rahimatbai  v. 
HiBBAi        •  I.  Ii.  B.,  8  Boin.,  84 


84.* 


•  SuecesBion  to  'Rai.'^Impartihle 


estate, — A  raj  is  not  necessarily  impartible.  In  every 
case  in  which  a  departure  from  the  ordinary  law  of  suc- 
cession and  Inhmtance  is  relied  on,  a  particular 
custom  must  be  proved.  Coubt  ov  Wabbs  v,  Ra j- 
KincAB  Dbo  Nakpak  Sifg  .  9  B.  Ii.  B.»  810,  note 

Proof  of  indivi- 


85. -. .    , 

sihle  nature  of  raj. — ^Whero  a  party  alleges  a  raj 
to  be  indivisible,  and  that  he  is,  as  heir,  entitled 
to  succeed  to  the  whole,  the  onus  of  proof  is  on  him. 
GIBBHABBB  SllTGE  V.  EOOLAHITL  SnrchH 

[8  W.  B.,  P.  O.,  1 : 2  Koore'8  I.  A.»  844 


88. 


SaJ     of    Keen- 


ghur, — ^According  to  the  family  custom  the  sons  of  a 
RajjUi  of  Eeonghur,  by  wives  of  a  lower  caste  than 
the  Rajah,  rank  after  the  sons  by  wives  of  the  same 
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caste  M  the  B^ah.    Bxbtoofbsa  PASKOHAinA  o. 
Baboodbb  Dul  Bbwabtu  Patvaik 

[!aW.B.,S88 


87. 


—————  Appoimimeni  qf 
Jubaip.'-'QuaHAeaiunufor  £«{;aAcA»p.— Wbere^in  a 
question  u  to  the  right  of  inheritance  to  a  xaj,  it  was 
admitted  that  there  was  a  custom  that  the  reigning 
Rajah  should  name  a  Jnhrai  and  a  bnrFa  thaknr,  of 
whom  the  first  sncoeeds  to  the  throne,  and  the  httter 
to  the  office  of  Jnhraj;  bat  it  was  contendedt  on 
the  one  handy  that  if  the  reigning  Bajah  had  appointed 
a  Jnbraj  his  choice  shooldluive  been  goided  pwtly  by 
an  alk^Bd  pomiw  or  intention  on  the  part  of  the 
former  Bajah,  and  partly  by  the  appellanl^s  preferential 
title  as  legal  heir  l^  seniority  amongst  the  near  kind- 
red|  and  on  the  oSier,  that  the  choice  of  the  reign- 
ing Bajah  was  absolatelv  free,  and  could  not  be  con- 
trolled by  the  wishes  of  the  former  Bsjah.  Seld  that 
where  there  was  evidence  of  a  power  of  eelection,  the* 
actual  observance  of  seniority,  even  in  a  considerable 
series  of  successions,  could  not  of  itaelf  defeat  a  cus- 
tom which  estaUished  the  right  of  free  choice. 
Where  family  custom  required  the  union  of  two 
things  to  constitute  the  legal  heir,  vis.,  seniority 
in  age  and  neameiis  of  kin,  ukd  the  claimant  has  but 
one  of  these  qualifications  in  himself,  «<s.,  seniority, 
he  does  not  entitle  himself  to  succeed.  Where  a 
custom  is  proved  to  exist,  it  supersedes  the  general 
law,  which,  however,  still  regulates  all  beyond  the 
custom.  Ni£E]ii8ToDaBBABacoiro«.BiBCHAVi>Ba 
Thakvb 

[8ai..B^F.G^18:lSW.B.,F.O.,Sl 
lSlCoor6>8l.A^5a8 

Aflirming  the  dednon  of  the  High  Court  in  Bhbb 
Chusdbb  Joomuj  «.  ^melsimsbk  Tsaxoob 

[IW.B^in 


8a 


^8ucc§99io%  to 


ffoMipore  rajf,^ConJUeaium  of  utato  hp  Qooem' 
«Ma<._On  the  accession  of  the  British  Qovemment 
to  the  Dewanny,  Bajah  Fnttah  Sahie,  in  1707,  hay- 
ing  refused  to  acknowledge  allegiance  to,  and  having 
openly  rebelled  against,  the  Govmmient,  was  expelled 
from  his  estate  at  Hoeaipore,  The  Government  re- 
tained the  esiote  in  its  own  posscMion  until  1790^ 
when,  setting  aside  the  sons  of  Fnttah  Sahie,  it  con- 
ferred tiie  estate  upon  Chutterdharee^  at  that  time 
the  eldest  surviving  member  of  the  younger  branch 
of  the  family.  Two  of  the  grandsons  of  Chutter- 
dharee  having  sued  to  establish  their  right  to  a 
moiety  of  his  properiy, — Meld  that  the  Hosaipore 
property  was  a  raj,  and  that  by  the  rule  of  the  family 
it  was  to  descend  entire  to  a  single  hdr ;  that  the  Go- 
vernment, hy  setting  aside  a  particular  branch  of  the 
family,  did  not,  in  intent  or  in  fact,  confiscate  the 
property,  and  thereby  extinguish  the  rights  of  every 
member  of  the  family;  thi£  the  family  custom  and 
the  custom  of  the  raj  were  not  destroyed  by  the 
infringement  of  the  custom  by  virtue  of  which  Chut- 
ter^iaree  acquired  the  estate;  and  that  he  having 
acquired  the  estate  subject  to  a  particular  custom,  and 
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having  himself  done  nothing  destructiye  of  that  cus- 
tom. Us  heirs  were  bound  l^  the  same  custom,  to  the 
exclusion  of  the  ordinaiy  law  of  Hindu  inheritance. 
TnuoKDHABBB  Sahib«.  Bajbhdkb  Pbotatjb  Sahib. 
Bam  Gopaul  SnroH  e.  Tbluokdhabbb  Sahib 

[W.B.,F.B^87 

3g^         ■  Snooenioii,  Family  usage 

regoUtiiig^— DiMoa^'MMacs  of  family  euBiom.-— 
Bong.  Rsg;  XL  of  179B  ami  X  of  1809.— In  a  suit 
to  recover  possession  of  an  estate  bv  virtue  of  an  al- 
leged family  custom,  under  wUch  the  estate  was  de- 
scendible to  the  eldest  son  to  the  exdnsion  of  the  other 
■ons,  and  was  impartible  and  inalienable,  it  was  un- 
certain what  the  nature  or  origin  of  the  tenure  of  the 
estate  was,  but  there  had  been  admittedly  a  settle- 
ment of  it  by  Government  at  the  time  of  the  perpe- 
tual settlement.  Seld,  assuming  the  custom  to  have 
existed,  that  although  by  such  settiement  any  inci- 
dents c^  the  old  tenure  of  the  estate  were  impliedly 
at  an  end,  yet  the  settlement  did  not  of  itself  operate 
to  destroy  the  family  usage,  even  tiiough  the  origin 
of  it  could  not  be  shown,  ^^mbt^^— Whether  BegSa- 
tion  XI  of  1798  or  Beguktion  X  of  1800  would  gov- 
ern a  case  where  the  claim  rested  only  on  a  continuing 
family  usage  ?  Seld  on  the  evidence  that  from  the 
acts  of  the  members  of  the  family  the  manner  of  suc- 
cession to  the  estate,  even  if  it  prevailed  as  alleged, 
was  probably  not  regarded  by  them  in  the  light  of  a 
family  custom,  but  as  one  of  the  incidents  or  condi- 
tions of  tenure,  and  that  since  the  settlement  by  Gov- 
ernment the  family  had  conridered  all  these  incidents 
at  an  end,  and  had  treated  the  estate  as  an  ordinary 
estate  held  under  the  Government,  and  subject  to  the 
ordinary  laws  of  succession.  Assuming  the  custoih  to 
have  existed,  it  was  of  a  nature  which  could,  without 
any  violation  of  law,  be  put  an  end  to.  There  appears 
to  be  no  principle  or  authority  for  holding  that  a 
manner  of  descent  of  an  ordinary  estate,  depending 
solelv  on  family  usage,  may  not  be  discontinued  dther 
accidentally  or  intentionally,  so  as  to  let  in  the  ordinary 
law  of  succession.  Such  family  usages  are  in  their 
nature  diiferent  from  a  territonal  custom,  which  is 
the  is*  loei  binding  all  persons  within  the  local  limits 
in  which  it  prevails.  BAmsSBV  SiROH  «.  Bakjot 
SuBKA  MozooKDAB  .    I.  L.  B.»  1  Calo.  188 

|19W.B^8 

Afilrming  decision  of  the  High  Court  in  Bamjot 
SuBMA  «•  Fbahkibhbh  SnraH  .    2W.  B^80 


12.  ICAHOMEDANS. 


40. 


Kahomedaii  flunily  adopt- 


ing Hinda  ouBtoma.— Duorv^toa  of  Judgo.^lL 
Mahomedan  family  may  adopt  the  customs  of  Hindus 
subject  to  any  modification  of  those  customs  which 
the  members  may  consider  desirable.  A  Judge  is 
not  bound,  as  a  matter  of  law,  to  apply  to  a  Maho- 
medan family  living  jointly  all  the  rules  and  presump- 
tions which  have  beien  hela  by  the  High  Court  to  ap- 
ply to  a  joint  Hindu  family.  It  rests  with  him  to 
decide  in  any  particular  case  how  far  he  should  apply 
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those  mlet  uid  prwnmptiani.    StrDDUBTOHHBBBA  «. 
Majioa  Khaxoon  .        .    I.  lb  B.,  8  Gala,  604 

[aC.L.B,808 


18.  MABRIAQE. 


4L 


Karriage,  Suit  to  declare 


validity  of. — Praqf  of  efutom,^Nee999Uy  io  raise 
express  issue  as  to  <mt<OM.-* Where  a  anit  to  have  it 
declared  that  defendant  was  phdntiirs  wife,  and  was 
bound  to  live  with  him,  was  dismissed,  on  the  ground 
that  custom  required  that,  in  order  to  constitute  such 
a  right  there  should  have  been  a  second  marriage, — 
Meld  that  an  issue  should  have  been  framed  as  to 
whether  or  no  such  a  custom  existed.  Bool  Chavd 
KALX4  V.  Javokbb  •S4W.Rv288 


tt.- 


•  Oandharpfbrm  of  marriage. 


'■^LeyiUmaojf  qfeMldren. — Sniry  ta  village  w^tb' 
vA'amt. — D,  died  in  1800  leaving  him  surviving  his 
first  wife  G^.,  his  second  wife  1?.,  his  mother  £.,  and 
J£,  his  son  fay  a  woman  to  whom  he  had  been  married 
bvthe  "gandharp"  form  of  marriage.  In  1878  M. 
died,,  and  on  her  death  if.  procured  the  registration 
of  his  name  in  respect  of  her  one-third  share,  it  having 
been  previously  decided  in  proceedings  by  the  settle- 
ment officer  that  the  name  of  each  claimant  should 
be  regii(tered  in  respect  of  a  one-third  share.  In 
1879  B,  sued  Jf.  for  possession  of  the  ane>third  share 
held  \ry  him  claiming  as  hdr  of  her  deceased  hus- 
band D.,  and  alleging  that  M.  was  not  the  legitimate 
son  of  D.,  and  thvef ore  not  entitled  to  succeed  to  such 
rights.  Jf.  set  up  as  a  defence  that  he  was  the 
Intimate  son  of  h,,  and  therefore  entitled  to  suc- 
ceed; and  that,  assuming  he  was  not  Intimate,  he 
was  entitled  to  succeed  by  the  custom  of  the  village. 
In  support  of  such  custom  Jf.  relied  on  the 
following  entry  in  the  village  wajib-ul-arx : — ^"In 
this  viUage  a  mistress  treated  as  a  inf  e  and  the  child 
of  such  a  mistress  shall  also  have  a  right  to  transfer 
property  and  to  obtain  and  receive  property."  SeU 
If.  was  illegitimate.  KM  also,  with  rderence  to 
the  entry  in  the  wajib-ul-ars,  that  it  did  not  neces- 
sarily place  illegitimate  children  on  an  equali^  with 
Intimate  as  heirs;  and  if  that  was  its  intention  it 
was  ineffectual,  as  parties  could  not  by  agreement 
alter  the  law  of  succession;  and  if  the  entry  was  re- 
gflffded  as  evidence  of  custom  it  was  not  conclusive. 
BHAon  V.  MAHATtiJ  SiHOK  .  I.  Ii.  B.,  S  AIL,  788 


48. 


DlBsolution  of  marriage  at 


will. — Illegal  custom. — ^A  custom  of  the  Talapada 
Holi  caste  that  a  woman  should  be  permitted  to  leave 
the  husband  to  whom  she  has  first  been  married, 
and  to  contract  a  second  marriage  Tnatra)  with 
another  man  in  the  lifetime  of  her  first  husband  and 
without  his  consent^  was  invalid,  as  being  entirely 
opposed  to  the  spbit  of  the  Hindu  law.  Rbq.  «. 
Kassav  Qoja.    Bbo.  «.  Bai  Bfpa 

[2  Bom.,  IM :  2nd  Ed.,  117 

44.  ^-i— -»  Marriage  of  female  mem- 
ber of  funily  of  Bajah  of  Tipperalu— ^oiai- 

ly  eustam^^A  female  member  of  the  &mily  of  the 


Hnn>n  ULW-^-CUBVOM-^eoMwued. 

18.  MABRIAOB-^eoii^iiMAl. 

Karriage  of  female  member  of  family 
of  Bajab  of  Tips^ottLh—eouHnmed. 

Bajah  of  Tipperah  by  custom  does  not  cease  to  be  a 
member  of  the  fanuly  by  marrying  into  another. 
Boor  Minf  JOOBiB  Eoobbbb  «.  Bna  Chuitdbb 
JooBSAJ 9  W*  R,  806 


14.  MIGBATING  FAMILIES. 


46. 


Freaomption  aa  to  migrat- 


ing fiEunily.-— Hindu  law  is  in  the  nature  of  a 
personal  usage  or  custom,  and  probably  migratory 
families  or  tribes  would  retain  their  own  usages. 
The  presumption  is  in  favour  of  the  continuance  of 
the  ancient  family  custom.  SuBaxDSA  Nath  Bot  v. 
HiSAHAKI  BusKOiri 

[lB.L.B.,P.G.,26:10W.B.,F.O.,d5 
12  Moore's  I.  A^  81 


16.  FBDIOGENirUBE. 


46.- 


Primogeniture.— I>0f<;s«l  of 

aueestralestaie. — Tkakurs  of  Bombay  Presidemey, — 
Acustom  in  the  case  of  a  petty  Hindu  family  that  the 
family  estate  shall  desooid  to  the  eldest  son,'  the 
second  and  other  sons  being  entitled  to  maintenance 
only,  cannot  be  supported.  Semhle.-^A  different  rule 
would  apply  to  such  a  custom  prevailing  among 
Thakurs  and  chiefs  of  the  Bombay  Prasidency. 
Bastaittbat  KiDiaoAFPA  •.  Maktafpa  Kibdi- 
OAPPA 1  Bonu,  Ap.,  4a 


47. 


Custom  ssipoT' 


seding  general  lam, — A  custom  of  primogeniture  in 
the  family  of  a  DesoU  in  the  Southern  Mahratta  coun- 
try supersedes  if  clearly  proved  the  general  Hindu 
law  of  descent.    Shedojibat  «.  Naikojibat 

[10  Bom.,  228 

48.  — — — — -^—  Proof  qf  custom. 
—Custom  of  primogeniture  not  proved.  AxsiT 
Nate  Chowdhbt  «.  Gaitbi  Nath  Chowdhbt 

[6aii.B.,282:15W.B.,F.G.,10 
18  Moore's  I.  A.,  642 

BuiU  bgvownger 


40.  

brother fbrpartUiom,^lBL  a  suit  by  younger  brothers 
against  the  eldest  brother  for  a  partition  of  the 
ilaka  of  Bawulpore,  the  family  usage  and  custom 
for  eight  generations  for  a  lemindari  estate  in  Bengal 
to  descend  entire  to  the  eldest  son,  to  the  exclusion 
of  the  other  sons,  sustained.  (Bawut)  TJaeinv  SnraH 
«.  O^wut)  Qhuvsiak  Snr&H 

LGMoore'aI.A.,18e 


80. Partiiiomofdesh' 

pande  vaiam.'-^Preeumpium  as  to  impartihUitg  cf 
vatam^ — Cessation  of  duties  attached  to  a  vatan, — 
It  had  been  the  practice  in  a  deshpande  vatandar's 
family,  extending  over  a  century  and  a  half  without 
interruption  or  dispute  of  any  kind  whatever,  to 
leave  the  performance  of  the  servicea  of  the  vatan 
and  the  bulk  of  the  property  in  the  hands  of  the 
elder  branch,  and  to  protide  the  younger  branches 
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with  mamtenanoe  only.  Held  that  snch  practice^ 
being  more  probably  due  in  its  origin  to  a  family  or 
local  uaagfr  than  to  a  mere  arrangement  determin- 
able at  the  will  of  any  members  of  the  family,  onght 
to  be  recognised  and  acted  upon  as  a  legal  a^  valid 
custom.    Bambao  Tbikbax  Dbshpandb  v.  Tbsh- 

TAVTBAO  MAOHABAYBAO  DbSHPAVDB 

[I.Ii.B.,10BoxEL»a27 
51.- 


— ^— — — —  Dethmukhi  vatan, 
ImparHbiUty  of, — Partition,  Suit  for,  oftuch  vatan, 
— In  the  middle  of  the  seventeenth  century  one 
Veduji,  the  ancestor  and  founder  of  the  funily^of  the 
parties  to  the  suit,  then  called  the  Mhaske  famUy, 
acquired  a  deshmukhi  vatan  originally  consisting  of 
eight  chavurs  of  inam  land,  which  was  afterwards 
equally  divided  between  the  two  sons  of  Yeduji,  who 
became  the  heads  of  separate  branches  of  the  ftunily, 
called,  respectively,  the  Pimpame  and  the  Jakhori- 
kar  branches,  of  which  the  former  was  the  elder.  In 
the  latter  part  of  the  seventeenth  or  early  part  of  the 
ejght(Benth  century  the  elder  branch  further  acquired 
six  chavurs  of  land.  The  parties  to  the  suit  were 
brothers  and  belonged  to  the  elder  branch.  In  the 
middle  of  the  eighteenth  century  disputes  arose  between 
the  Jakhorikar  branch  and  Trimbakrav,  the  then  eldest 
representative  of  the  Pimpame  branch,  in  respect  of  the 
liability  to  partition  of  the  emoluments,  dignities,  and 
property  appertaining  to  the  said  vatan,  and  a  decree 
was  passed  by  the  Peisfawa,  Raghunath  Baiirav,  to 
the  effect  that  the  representatives  of  the  Jakhorikar 
branch  should  keep  the  inam  lands  they  had,  and 
continue  to  receive,  as  before,  money  for  defraying 
the  expenses  of  weddings  and  other  household 
matters,  but  should  have  nothing  further  to  do  with 
the  vatan,  which,  with  the  "right  of  eldership," 
was  to  be  enjoyed  by  the  sons,  grandsons,  and  descend- 
ants of  Trimbakrav  in  succession.  The  subsequent- 
ly acquired  six  chavurs  of  land,  two  of  which  were 
situated  at  Pimpame  and  the  remaining  four  at 
Ambhora,  descAbiBd  as  sadhnukh,  had  been  always 
spoken  of  and  dealt  with  as  connected  with  the  vatan 
and  the  original  eight  chavurs,  and  had  been  enjoy- 
ed for  a  hundred  or  hundred  and  fifty  years  by  Tnm- 
bakrav  and  his  ancestors  free  from  any  right  of  the 
bhaubands,  and  this  mode  of  enjoyment  was  recog- 
nised and  affirmed  by  the  authorities  in  the  sanads, 
and  also,  subsequently,  by  the  British  Qovemment. 
The  plaintiff,  who  was  one  of  the  three  sons  of  Gopal- 
rav,  now  deceased,  sued  his  eldest  brother,  Trimbak- 
rav alias  Bajirav,  and  his  second  brother,  Balvant- 
rav,  for  partition  into  three  equal  shares  of  the  pro- 
perty appertaining  to  the  deshmukhi  and  patilki 
vatan.  Trimbakrav,  the  first  defendant,  resisted  the 
suit  on  the  ground  that  by  the  custom  of  the  family 
he,  as  the  eldest  son,  took  the  vatan  and  the  proper- 
ty appertaining  to  it,  subject  only  to  allotments  for 
maintenance  of  the  younger  brothers.  The  Court  of 
first  JnstAnoe  found  the  alleged  custom  proved,  but 
with  the  consent  of  the  first  defendant  awarded 
&700  to  the  plaintiff  as  his  third  share  of  the  immove- 
able proper^.  The  plaintiff  appealed  to  the  High 
Cour^  and  contended  {inter  alia)  that  the  Pdlshwa's 


HIUDU  LAW— CUdTOM— eoah'mMi: 

15.  PBIMOQENITUBE-cofi^'iiiMi. 

Primogenitare — continued. 

decree  related  to  the  original  eight  chavurs  only,  and 
not  to  the  subsequently  acquired  six  chavurs,  and 
that  the  younger  members  of  the  Pimpame  iManch 
were  not  bound  by  that  decree.  Held  that  the 
pluntiff's  claim  to  partition  of  the  deshmukhi  vatan, 
including  the  six  chavurs,  should  be  disallowed,  the 
existence  of  the  "  custom  of  eldership,"  as  alleged  by 
the  first  defendant,  being  satis&ctorily  estaUished 
by  the  documentary  as  well  as  other  evidence — a 
custom  which  the  Jakhorikar  branch  unsuccessfully 
endeavoured  to  repudiate,  but  which  the  younger 
members  of  the  Pimpame  branch  had  throughout  re- 
cognised until  the  present  suit;  and  the  ^t  that  the 
assessment  and  other  dues,  as  well  as  all  the  allot- 
ments, had  been  always  paid  by  the  eldest  member 
of  the  Mhaske  family  was  a  strong  circumstance  in 
corroboration  of  the  first' defendant's  allegation.  The 
drcumstance,  that  services  incidental  to  the  vatan 
had  been  aboUshed,  could  not  affect  the  tiUe  of  elders 
ship  of  the  first  defendant  as  established  by  custom. 
Held  also  that  plaintiff's  claim  to  the  miras  land 
and  the  patilki  vatan  should  be  allowed,  there  being 
no  evidence  of  a  custom  of  primogenitnie  as  regards 
them,  nor  were  they  connected  with  the  deshmukhi 
vatan.  Decree  varied  by  directing  the  partition  of 
the  miras  land  and  patilki  vatan.  Gk>PALBAT  v, 
Tbdcbakbat  •  I.  li.  B^  10  Bom.»  68& 


02. 


JSaJ    Memindari 


of  Tirhoot, — ^A  family  usage  for  fourteen  genera- 
tions, by  which  the  succession  to  the  raj  semindari 
of  Tirhoot  had  uniformly  descended  entire  to  a  sin- 
gle male  heir  to  the  exclusion  of  the  other  mem- 
bers of  the  family,  upheld.  A  custom  for  the  Baja 
in  possession  in  his  lifetime  to  abdicate  and  as- 
sign by  deed  the  raj,  titie,  and  domain  to  his  eldest 
son  or  next  immediate  male  heir,  held  good,  and  a 
deed  so  assigning  the  raj  to  an  eldest  son  (provision 
being  made  for  allowances  for  the  younger  sons)  sus- 
tained.    QUKBBH  DUTI  SI1I0H  O.  MOHBSHUB  SlKOH 

[6  Moore'B  I.  A^  164 


68. 


Mi  takehara 


law, — Joint  and  eeparate  property, — Impartibi- 
liiy, — Although  an  estate  be  not  what  is  technically 
known  in  the  north  of  India  as  a  raj,  or  what  is 
known  in  the  south  of  India  as  a  polHam,  the  suc- 
cession thereto  may,  under  a  kulachar,  or  family 
custom,  be  governed  by  the  rule  of  primogeniture. 
Where  the  family  to  which  ancestral  property  held 
in  this  peculiar  manner  belongs  is  subject  to  the  Mi- 
takshara  law,  and  the  property  is  not  separate,  the 
succession  in  the  event  of  a  holder  dying  without 
male  issue,  is  given  to  the  next  collateral  male  heir 
in  preference  to  the  widow  or  daughters  of  the  de- 
ceased holder.    Chintaxun  Singh  o.  NowIiUKHO 

[L  li.  IL,  1  Calo,  158 :  Ii.  B.,  2  I.  A^  268 
24  W.  B.,  258 

Beversing  the  decision  of  the  High  Court  in 
Natukbb  Kobbi  V,  Chowdhbt  GmNTAHUir 
Singh       .        •        •        •    20W.B«247 


Digitized  by 


Google 


( 


) 


DIGEST  OF  CASES. 


(    2234    ) 


BnSTDXT  LAW— GnSTOM--0oii^'ffii0(l. 

16.    TRUSTEE,  SUCCESSION  TO. 

54. Inlierltanoe     to     deceased 

trustee. — By  luage  of  Hinda  law  in  Tinnivelly  dis- 
trict the  eldest  maJe  heir  of  s  deceased  trustee  snc- 
oeeds  as  trustee  to  him  from  whom  he  inherits. 

PfTBAPPATAVAUir&AK      CHBTTI      17.      NUXJiASITAN 

CBxin lMad^415 


17.    UNCERTAIN  CUSTOM. 


66. 


Unoertain  and  unintellisi- 


"ble  CUfltom. — Ciutom  at  to  certain  property  de- 
9ee»ding  to  female*. — S€tU  in  execution  of  decree,— 
Meld  that  a  custom  in  a  family  that  whatever  pro- 
perty, as  a  garden,  was  planted  by  females  passed  to 
the  possession  of  females  to  the  exclusion  of  all  male 
heirs,  was  a  custom  uncertain  and  unintelligible,  and 
not  one  which  would  be  upheld  by  the  Court.  Such 
property  waa  not,  therefore,  exempt  from  sale  in 
execution  of  a  decree  against  the  husband  of  one 
of  the  ladies  who  claimed  it.  Bhagawan  Das  v. 
BAxeoBDTD  SiNeH      .        .    1B.I«.IL»8.K.»9 


HUNDU  IjAW— DEBTS. 

See  Cases  uttdbb  Hiitdtt  Law—- Alieka- 
osoK— Alibnatiok  by  Fathbs. 

See  Cases  uitdeb  Hikdf  Law— Joint 
Fakixy— Debts  aitd  Joint  Family 
BusiirBss. 

See  Cases  xrspvsL  RBPEBSBHTATiyB  of 

DECEASED  FbBSOK. 

See  Ybndob  ajtd  Pubohasbb— Notice. 

[I.  I..  B.,  4  Gale.,  887 


-  Iiiability  for  debts.— Xta^7%  of 


property  for  debts  of  a»;e«^or.— According  to  Hindu 
law,  a  man's  proper^  is  liable  for  his  debts,  and  the 
debts  of  an  ancestor  must  be  satisfied  before  the  heir 
lias  any  interest  in  ancestral  property.  QuHGA  Ka- 
XAiH  Paul  v,  Umesh  Chuvdeb  Bose 

[W.B^1864»a77 

Liability  of  pro- 


perty for  debt*  of  anceetor. — The  property  of  a  Hindu 

^  which  has  descended  to  his  sons  and  grandsons  is,  while 

in  their  hands,  liable  for  his   debts.      Saehabak 

Bamohabdba  Dixshit  «.  GoYiKD  Vauan  Dikshit 

[lOBom^SeO 

-  LiahiUty  of  ton  for 


faiket^e  debts. — The  freedom  of  a  son  from  obligation 
to  pay  a  deceased  father's  debts  has  respect  to  the 
nature  of  the  debt  and  not  to  the  nature  of  the  pro- 
perty inherited  by  son  from  father ;  and  where  the 
debt  is  not  of  an  immoral  kind,  a  judgment-creditor 
of  a  deceased  father  can  proceed  against  the  inherited 
property  in  execution  of  decree,  and  foUow  any  assets 
which  can  be  traced  to  the  son's  hands.  Ohuthoon- 
irissA  «.  PuBESMUK  Nabain  Sikoh 

[25W.B.,S02 

See  Gbidhabbe  Lall  «.  Kabtoo  Lall 

[14&Ii.B^187:2aW.B.,5e 
I..B.,lI.A.,dai 


HINDU       liAW— DEBTS.— liUbUity    for 

dehta^^continued. 

4. Dehts  of  testator,— 

Charye  on  speeiflo  property.^— Though  the  payment 
of  debts  is  a  charge  on  the  property  of  a  testator,  it 
is  not  a  charge  on  any  specific  portion  of  the  property. 
Nilkant  Chattebjbr  v.  Fbaby  Mohab  Das 

[8  a  Ij.  B.,  O.  C,  7  :  U  W.  B.,  O.  O.,  21 

See  GoPAL  Nabadt  Mozooudab  v.  Muddomtttty 
Guptbb     .  .    14  B.  li.  B.,  21 

Liability  of  son 


not  inheriting, — ^According  to  Hindu  law,  a  son  who 
has  not  inherited  his  father's  estate  is  not  liable 
for  his  debts.  DhebaJt  Mahatab  Chabd  v.  Hubbo 
MOHUB  AOHABJBE    .  .     W.  B.,  1864»  MiB.»  1 

Jttxmal  Ali  v.  Tibbhbb  Lall  Doss 

C12W.B.»41 


8. 


lAabiUty  of  heirs  for 


debts  of  ancestor, — Heirs  are  liable  for  the  debts  of 
the  person  from  whom  .they  have  inherited  to  the  ex- 
tent of  the  properly  which  they  have  inherited. 
Raj  Roop  Singh  «.  Buldeo  Sutgh 

[2  W.  B^  268 

Mooxtoxbshbb  Dbbia  9.  WooxA  Chubb  Bhutta- 
OHABJBB  .        12W.B.,2d3 


7. 


LiahiUty  of  heirs 


for  debts  of  ancestor,^The  liability  of  an  heir  for 
the  debts  of  his  ancestor  is  only  to  the  extent  of  tlie 
inheritance  which  he  has  received.  If  he  has  waived 
all  his  rights  to  the  inheritance  his  property  acquired 
aliunde  is  not  liable.    Jookai  v,  Wahid  Ali 

[W.  B.,  1884,  Mia,,  83 

8. LiabiUiy  of  son  for 

father's  debts* — Representative  ofdeceas^  Hindu,-^ 
OivU  Procedure  Code,  1877,  s,  j8S4.— Though  a  son  is 
bound  by  Hindu  law  to  pay  his  father's  just  debts 
from  any  property  he  may  possess,  yet  when  he  is 
made  a  party  to  a  decree  as  representative  of  his  de- 
ceased  &ther  for  the  purpose  of  executing  it  his  li- 
ability is  limited  to  the  amount  of  assets  of  the  de- 
ceased which  may  have  come  to  his  hands  and  has 
not  been  duly  disposed  of.  Sangiu  Yibapandia 
Chibnathambiab  v.  Alwab  Ayyabgab.  Zehibdab 
of  SiYAGnti  «.  Alwab'  AYYaANoAii 

[I.Ij.B.,81Cad.,42 


8. 


-  Liability  ofyrand- 


son  for  debts.-^The  grandson  of  a  Hindu  is  bound  to 
pay  the  debts  of  his  grandfather,  independent  of  assets, 
but  without  interest,  according  to  the  doctrines  of  the 
Maharasta  school.  Nabasiicahabat  Ebishbabat 
9.  Abtaji  Yibupaksh 

[2  Bom.,  84 :  2iid  Ed.,  81 

But  see  Bombay  Act  VII  of  1866,  the  Hindu  Heirs 
Relief  Act,  which  alters  the  law  in  tiiis  respect.  That 
Act,  however,  does  not  apply  to  any  case  in  which 
judgment  had  been  pronounced  before  its  enactment. 
Sakhabam  Ramohabdba  Dikshit  v.  Govind  Va- 
MAN  Dikshit      .  »        .10  Bom^  361 


10. Liability      of 

joint  estate  for  separate  debts, — Assets  in  hands  of 
heir,-^The  divided  share  of  a  Hindu  in  property  which 
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HINDU     IiAW— DBBTar-LUbiUty     for 

debts— eofietiNMil. 

previously  bdonged  to  the  united  family,  is,  after  his 
deceasei  and  whilB  yet  in  the  hands  of  his  hmr,  assets 
for  payment  of  the  debts  of  the  deceased.  Th^  whole 
of  the  family  undivided  estate  would  generally,  when 
in  the  huids  of  the  sons  or  grandsons,  be  liable  for 
the  debts  of  the  father  or  grandfather,  and  previously 
to  the  passing  of  Bombay  Act  YII  of  186^  the  sons 
and  grandsons  were  personally  liable  for  the  debts  of 
the  &ther  or  grandfather  whether  they  received  assets 
or  not.  But  there  is  no  authority  for  the  converse, 
tn's.,  that  the  father  or  grandfather  is  responsible  for 
the  debts  of  his  son  or  grandson  independently  of 
the  receipt  of  assets,  unless  he  promise  payment. 
The  proposition  of  ^ndu  law  that  debts  follow  the 
assets  into  whosesoever  hands  tlu^  come,  must,  gene- 
rally speaking,  be  confined  to  separate  estate,  and  the 
liatolily  of  undivided  ancestral  estate,  in  the  hands  of 
sons  and  grandsons,  to  the  debts  of  the  father  or 
grandfather  is  exceptional.  UdjUUX  Sitabam  «. 
BAHuFAimAJi     •        .        .        •    llBoiiu,76 


11. 


JfiAsritoMW.— 


Minor.^LiahilUy  qf9<mfor  f<Uhmi^9  debU-Som. 
Aet  VII  of  laee.—hi  the  Presidency  of  Bombay, 
under  the  provisions  of  Bombay  Aet  YII  of  1866, 
where  a  Hindu  dies  intestate,  leaving  property,  his  son 
is  liable  to  his  (the  father's)  creditors  to  the  extent  of 
the  value  of  the  property,  although  the  properly  may 
not  have  come  into  the  son's  possession,  but  remains 
in  the  hands  of  third  persons.  The  father  having 
left  properly,  the  son  may  recover  it  if  it  has  been 
taken  against  his  assent,  and  he  ought  to  do  so  to 
enable  him  to  discharge  the  first  duty  of  a  Hindu  to 
his  deceased  father.  So  long  as  he  takes  no  steps  it 
is  to  be  presumed  tiiat  the  property  is  held  with  his 
assent  He  may  reclaim  it  if  he  will,  and  thus  it  is 
held  to  his  use  within  the  meaning  of  section  2  of 
Bombay  Act  YII  of  1866.  Kbyal  Bha&tait  «. 
Gahpati  Naxatav         .    I.  L.  B.,  8  BonLt  S90 


ISL 


•  DMimeurr&dfor 


gradk  of  faOUr.^Thid  payiq^t  of  a  debt  incurred 
in  conducting  the  sradh  of  a  father  is  incumbent  upon 
a  son,  whether  he  is  of  age  or  a  minor  or  a  pos- 
thumous son.  SuKBiVAAH  Bavoo  «•  HiTBO  Chubn 
BuBUJ eW.B^84 


18. 


lAabiUtff  of  9on 


to  pay  barred  debt  qf  father.-^,  sued  N",,  a  Hindu, 
to  recover  B80  secured  by  a  promissory  note  exe- 
cuted by  N,'e  deceased  father  in  consideration  of  a 
debt  for  which  8.  had  sued  the  &ther  and  which  had 
been  declared  barred  by  limitation.  Stld  that  N, 
was  bound  to  pay  the  debt  from  any  assete  of  his 
father  rooeived  by  him.  Nasatavabaki  «.  Samidab 
[XL.B.,8Mad.,888 

14,  , Liability  qf  foU 

\0eee9eor, — ia.  a 
the  late  posses- 


Uam  in  lande  of  eon  for  debte  , 
suit  to  recover  from  the  minor  son 
sor  <rf  a  polliam,  of  which  the  guardians  of  the  minor 
were  in  possession  by  virtue  of  a  fresh  grant  made 
by  the  Qovemment  to  the  minor  after  the  death  of 
MB  father,  the  late  possessor,  money  lent  to  the 
father  of  the  minor  to  pay  off  arrears  of  peishcush 
for  which  the  polliam  was  about  to  be  attached^  and 


Hnn>ir     LAW-DBBra-IiiAbilily     for 
debtB— ooa^fMMd. 

for  reproductive  work  done  upon  the  land,-* AM 
that  the  income  of  the  polliam  was  not  liable  for  the 
debt.    Abbuthvot  «.  Oolu&api^a  Chbttt 

[6Ma<L,808 

8.  G.  on  appeal  to  ?rivy  Council    Ooluoafpa 

Chbttt  «.  Abbuthkot     .    14  B.  L.  B.9 116 

[Ii.B^lI.A^288 

15. Bereonal   debte. 

-^Charge  on  astofo.— Debte  underteken  by  the 
holder  of  an  ancestral  and  impartible  polliaput  in 
respect  of  decrees  obtained  against  Ids  mother  cannot 
by  such  undertaking  become  a  charge  upon  villages 
forming  part  of  the  estate.  Kosala  Baxa  Pillai 
ff.  Saluokai  Tbyab  aliae  Otza  Tbfab 

[8Ma<L,18e 

10.   ■  Loan   inenrred 

to  pay  aneeetnd  debt, — ^Where  money  waa  borrowed 
by  a  near  relative  of  a  joint  Hindu  family  holding 
part  of  the  ancestral  properly  and  appearing  brfore 
the  world  as  a  eo-parcener  of  the  family,  to  pay  off  a 
bond  Jlde  ancestral  debt,  the  loan  was  held  to  be 
a  fsmuly  and  not  a  personal  debt.  Bvidbo  Bax 
Tbwabbb  «.  S0XB88UB  Paubat    •    7  W.  B.t  491 


17. 


•LiabiUty  qf  keir 


for  dthte, — According  to  Hindu  law,  a  creditor  cannot 
f oUow  the  properly  cS  a  deceased  debtor,  but  he  may 
hold  the  heir  personally  liable.  UmroPOOBKA  Dassia 
«.  Qmr&A  Nabaiv  Paul  •       •        8  W,  B.,  898 

•Liabiliiyofheir. 


18.  ^  ^    . 

—Lien  qf  eredOor  fbr  deftlt.— When  a  ffindu  dies 
indebted  his  estete  does  not  in  whole  or  in  part  vest 
in  the  creditor  as  if  by  hypothecation,  but  the  entire 
estete  absolutely  passes  to  the  heirs,  with  full  power 
to  deal  with  the  whole  estete  before  satisfaction  dt 
the  debts.  The  creditor  has  no  lien  on  the  estete 
preferential  to  him  who  takes  the  estete  in  pledge 
from  the  heirs,  nor  can  he^  after  the  alienation  there- 
of by  h^rs  for  a  bond  Jlde  and  valuable  consideration, 
follow  it  in  the  hands  of  the  aUenee.  He  has  merdy 
a  right  of  suit  agunst  the  heirs  personally  who  are 
held  liable  for  the  same  to  the  extent  of  the  assete 
they  receive  by  inheritance,  Zububdust  Ehav  «. 
IBDUBMUV      .  1  Agra,  F.B.,  71;  Bd.  1874^65 

19. 


— ^— — —  fomerofbeir  to 
diepoee  of  eetate. — Creditor^e  right  to  follow  aeeete 
t^deoeaeed  Sindm  into  handt  qfpnrehaeerfor  valme, 
— Under  the  Hindu  law,  the  property  of  a  deceased 
Hindu  is  not  so  hypothecated  fm  his  debte  as  to 
prevent  his  heir  from  disposing  of  it  to  athiid  party, 
or  to  allow  a  creditor  to  follow  it  into  the  hands  of  a 
person  who  has  purchased  it  from  the  heir  of  the 
deceased  in  good  faith  and  for  valuable  consideration 
Snnbneeapa  o.  Moodkapa,  8  JSoir.,  232,  and  Naroo 
Muree  9.  Konbeir  Mnnokmr,  8  Harr.,  289,  followed. 
jAmTAXBAK  BAXOHAVDBA  «.  PABBKUDAB  HATHI 

[9  Bom.,  118 

80.    Liability    of 

Seir,^^Certifieaie  to  collect  debte, — Alienation  qf 
the  eetate  qf  a  deeeaeed  pereon  for  the  payment  qf 
hie  debte. — i^aceeMtoa.— Where  a  person  to  whom  a 
certificate  had  been  granted  under  Act  XXYII  of 
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BINDU      IiAW-DEBTO.— IdabUity    for 

dehta—eoutimmed. 

1860  to  collect  the  debts  due  to  the  estate  of  s  de- 
ceased Hindu,  bat  who  had  no  share  or  interest  in 
snch  estate,  contracted  a  debt  for  the  purpose  of  pay- 
ing debts  due  from  such  estate,  and  charged  such  es- 
tate with  the  payment  of  such  debt, — Held  that  the 
creditor  could  no^  by  virtue  of  the  acts  of  such  person, 
claim  to  recover  the  moneys  advanced  by  him  to 
such  person  from  the  heirs  and  estate  of  the  deceased, 
even  though  such  moneys  had  been  applied  to  the 
liquidation  of  the  debts  of  the  deceasecL  MUKIA  «. 
Balak  Rah  .  I.  Ij.  B^  2  AIL,  618 

See  alto  Habajt  Au  Mbhdi  Habav 

CI.I^R^IAU.,688 


SL 


Widow,  Liabili- 


f  of,  for  debts  ofhtuband. — ^A  widow  is  liable  for  a 
debt  contracted  by  her  husband.  Such  debt  may  be 
■et  off  against  any  debt  due  to  her.    Oribh  GHUir- 

DBB  LaHOOBT  v.  KoOMAlfcBB  DABBA 

[lW.B^Mis^a4 

22,  — — — ^^— —  Jtepaire  io  houeee 
ield  by  a  Hindu  lady  honing  a  life-interest, — Credit. 
— Death  of  life-tenant  before paymetU, — lAabiliiy  of 
estate  for  the  debt. — A  daughter  succeeding  to  the 
estate  of  her  father  ordered  a  quantity  of  lime  for 
the  purpose  of  making  repairs  to  certain  houses  on  the 
estate ;  the  repairs  were  completed,  but  the  lady  died 
before  the  debt  contracted  by  her  for  the  lime  had 
been  paid  off.  At  the  time  of  her  death  there  re- 
mained outstanding  a  large  sum  due  as  rent,  which 
the  lady  had  neglected  to  collect  during  her  lifetime. 
In  a  suit  brought  by  the  creditor  agunst  the  heir 
of  the  lady,  and  the  reversionaiy  heirs  of  her  father's 
estate  (into  whose  hands  the  estate  had  passed),  he 
asked  for  a  decree— (1)  against  the  estate  in  the 
hands  of  the  reversioners ;  and  (2)  sought  for  pay- 
ment out  of  the  rents  uncollected  in  the  lady's 
lifetime,  or  in  the  alternative,  that  the  lady's  personal 
estate  might  be  held  liable.  On  a  reference  being 
made  to  a  Full  Bench,  as  to  whether  the  plaintiff 
could  enforce  his  claim  against  the  estate  in  the  hands 
of  the  heirs  of  Raj  Chunder  generally,  or  as  against 
the  amount  of  rents,  which  accrued  due  to  the  lady, 
and  which  remained  uncollected :  Meld  by  Mittbb, 
MoDoKBLL,  and  Pbivsbf,  JJ.  (Gabth  C.J.,  and 
WiLSOK,  J„  disseniang)  that  the  plaintiff  was  cer- 
tainly entitled  to  be  paid  out  of  the  arrears  of  rent 
since  collected,  but  that  he  also  was  entitled  to 
enforce  his  claim  against  the  heirs  of  the  last  full 
owner  of  the  estate  generally.  Hubbt  Mohun  Bai 
V,  QoBBSH  Ohtndbb  Dobb 

[I.  I.,  a,  10  Calo,  828 


Col. 


HmDU  IiAW— ENDOWKESNT. 

1.  Cbbatiok  ov  Ebdowkbht 

2.  Pboop  OB  Endowkbbt 
8.  Noh-pbbbobuancb  of  Sbbtiobb         .  2241 

4.  DBAUNe  WITH,  AKD  MANAGBICBNT   OB, 

Endowkbnt  ...»  2242 

5.  SUOOBBBION  IK  MABAaSKBHT       .  .  2244 

6.  DlBKIBBAL    OB    MABAGBB    OB    EkDOW- 

KBNrt 2249 

7.  Tbanbbbb  ob  Bight  ob  Wobbhib      .  2249 
a  Alunatiov  ob  bkdowbd  Pbopbbtt  .  2251 

II 


HnsmU        LAW  --  mnDOWMENT— eon- 

tiniued. 

iS^  HiBDTT  Law— Pabtition— Aobbbkbkts 

VOT  TO  BABTITIOB      .     8  B.  li.  B^  60 

See  Hindu  Law— Will— Conbtbuctiob  ob 
WiLLB— Spboial  Cabbs— Bequbbt  to 
Idol.    .   2  B.  L.  B^  A.  C,  187,  note 

See  Maiabab  Law^Ebdowxbnt. 

1.  CBEATION  OP  ENDOWMENT. 

L  ■  Creation  by  deed  of  gift— 

Obfeei  of  endowment.— Sheba, — Presnmptton. — The 
presumption  is  that  the  object  of  an  endowment  by  a 
Hindu  for  the  worship  of  idols  is  to  preserve  the 
sheba  in  the  family,  rather  than  to  confer  a  benefit 
on  an  individual;  but  if  there  are  in  the  deed  of  gift 
no  words  denoting  an  intention  of  the  donor  that  the 
gift  riiould  bdong  to  the  f amily>  that  presumption  will 
not  arise.  Ckubdbbbash  Bot  v.  Gobivdvath  Boy 
[U  B.I«.B.P.C.,86 
18  W.  R.  221 

COIIAOTOB  OB  MOOBSHBDABAD  «.  SHIBBBBUBBB 

Dabba  .    U  B.  Ii.  B^  p.  0.»  86 

[18  W.  B..226 


2^  ...^_.,..  Creation  of  reUgiooB  eiidofw* 
msntr-Charity,— Family  idols.— Sale  of  trust 
property  in  exeoution.—Snit  by  trustee  to  recover 
the  property. — Limitation.— The  Hindu  law,  unlike 
the  English  law  with  respect  to  charities,  make»  no 
distinction  between  a  religious  endowment  having  for 
its  object  the  worship  of  a  household  idol  and  one 
which  is  for  the  benefit  of  the  general  public.  In 
execution  c^  decree  against  the  plaintiflf ,  as  the  repre- 
sentative of  his  deceased  father  and  brother,  certain 
lands  were  sold  to  the  first  defendant.  The  plaintiff 
sued  to  recover  them,  alleging  that  the  former  owner 
of  the  lands  had  assigned  them  to  his  (the  phuntiff's) 
brother  and  himself  (the  plaintiff),  and  their  descend- 
ants by  a  deed  of  gift  to  perpetuate  the  worship  of 
the  donor's  household  idol.  Held  that  the  plaintiff 
was  entitled  to  recover  the  property.  The  gift  was  a 
valid  one,  creating  a  religious  endowment  under  the 
Hindu  law,  and  the  plaintiff's  suit  was  not  to  set  aside 
the  sale,  but  was  one  by  the  trustee  of  the  endowment 
to  recover  the  property  to  which  the  limitation  of 
twelve  years  was  applicable.  BuBA  Jagbhbt  ©. 
Kbibhbaji  Govibd      .    I.  li.  B^  9  Bom.,  169 

-  Form  oferea,tioji.^Perpetuity. 


TrMst.^^Void  and  inoperative  devise. — ^A  Hindu 

by  will  devised  certain  property,  consisting  of  a  family 
dwelling-house  and  land,  to  trustees  for  ever,  for  the 
residence,  maintenance,  and  performance  of  the  wor- 
ship of  certain  family  idols,  and  appointed  his  sons 
and  their  descendants  in  the  strict  male  line  to  bo 
shebaits  of  the  idols  for  ever,  making  provision  for 
their  residence  in  the  family  dwelling-house;  the  will 
also  contained  a  clause  restraining  any  pajrtition,  divi- 
sion, or  alienation  of  the  property  so  dedicated  to  the 
worship  of  the  idok.  The  testator  appointed  the 
trustees  executors  of  his  will,  and  by  a  codicil  be- 
queathed legadee  to  various  members  of  his  fomily. 
In  a  suit  against  the  executors  to  recover  a  legacy  so 
bequeathed,— JStfM  the  devise  of  the  property  to  the 
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HINDU         LAW  — ENDOWlOSirT— eo«. 

tinued, 

1.  CREATION  OF  ENDOWMENT— ccmftiiiiwd. 

Form  of  creation — continued. 

idols  was  void  and  inoperative  as  being  a  settlement 
in  perpetuity  on  the  male  descendants  of  the  testator, 
and  for  their  use,  and  not  a  real  dedication  for  the 
worship  of  the  idols.  Pbouotho  Dobsbb  o.  Radhi- 
XA  Pebbhad  Dxrrr        •        •    14  B.  Ij.  B.,  175 

4.  »  l>evi96for  worghip 

of  idol, — Siffht  to  refund  of  money  expended, — De- 
vise upon  tmst  for  the  use  of  a  thakoor,  with  direc- 
tion that  the  wife,  daughter,  and  danghter-in-law  of 
testator  be  allowed  to  live  in  the  house  for  their  lives, 
and  perform  the  worship  of  the  idol,  with  limitation 
over  to  others  on  the  decease  of  the  survivors  of  them, 
and  a  sum  of  B16  allowed  to  the  survivor  of  the  first 
legatee  for  the  purposes  of  the  idol,  and  after  her  death 
that  the  same  sum  be  applied  to  the  expenses  of  the 
idol.  When  the  legatee  has  for  a  time  at  her  own 
expense  kdpt  up  the  service,  she  is  not  entitled  to  have 
the  money  refunded.  Rothonby  Dosbbb  o.  Rooeu- 
B^ATH  Sbv  .        .        .'  1  Ind.  Jur.,  K.  8^  14 


5. 


Kode  of  dedioation.— 2)06«<^r 

property, — Idol, — Parliiiofi  subject  to  truetfor  idol, 
— In  a  suit  for  possession  by  partition,  the  plaint  stated 
that  the  common  ancestor  of  the  plaintift  and  the  de- 
fendant and  his  five  sons  acquired  certainlproperties ; 
that,  on  the  death  of  the  ancestor,  his  five  sons  sepa- 
rated among  themselves,  and  each  took  a  certain  share 
of  land  for  his  own  expenses,  and  the  remaining  por- 
tion of  the  lands  they  held  in  ijmalee  among  them- 
selves; that  one  of  them  became  the  manager  of  this 
portion  of  the  lands,  made  the  collections  of  the  rents, 
and  from  the  profits  thereof  paid  the  expenses  of  the 
rash,  dole,  &Ci,  festivals,  and  the  worship  of  the 
debta, — aU  of  which  were  alleged  to  be  patrimonial, 
and  ^vided  the  balance.  The  defence  substantially 
was  that  the  whole  of  the  ijmalee  land  was  the  pro- 
perty of  the  idol.  It  was  found  in  the  lower  Court 
that  a  certain  portion  of  the  land  was  debutter  and 
not  partible,  and  a  decree  was  made  for  partition  of 
the  remainder.  Meld  on  appeal  that  as  it  was  not 
shown  that  this  latter  portion  of  the  property  had 
been  transferred  from  the  fiimily  and  defeated  to  the 
idol,  a  partition  of  it  should  be  made,  but  subject  to 
a  trust  in  fiivour  of  the  idoL  Ram  Coomab  Paitl 
o.  Jogbksbb  Natk  Paul  .    I.  Ii.  B.,  4  Gala,  56 

[2  C.  I..  B.,  810 


6. 


Ihdlreet  dedioation.— Om^om 


and  usage, — Moral  obligation, — When  there  has  been 
no  direct  endowment  to  support  the  worship  of  the 
family  idol,  Hindu  usage  and  custom,  although  it 
would  create  a  moral  obligation,  such  obligation  will 
not  be  held  as  having  any  legal  operation.    Shax- 

IiOLL  SeIIT  V,  HimOBOONDBT  GOOPTBA 

[1  Ind.  Jar.,  IT.  8.,  80:  5  W.  B^  » 

2.  PROOF  OP  ENDOWMENT. 


7. CHft  by  person  at  point  of 

death.— Proo^  of  gift  to  irfoiff.— Clear  proof   is 
necessary  to  support  a  gift,  made  orally  by  a  person 


Hnn>n      law  —  endowmekt—coii- 

Unued, 
2.  PROOF  OF  ENDOWMENT— <;oiiftiiic0({. 

Gift  by  person  at  point  of  deatl:^— «ofi- 

tinned, 

at  the  point  of  death,  of  all  the  donor's  property  to 
idols.    BiPPBO  Pbbshad  Mytbb  v.  Kbnab  Datbb 
[3  W.  B.,  165:  5  W.  B^  83 

8. Debutter  property,  Proof  of 

ancient  and  hereditary  character.— Land 
granted  to  an  idol  cannot  be  held  to  be  debutter, 
unless  it  is  found  to  be  ancient  hereditary  debutter, 
pubUcly  assigned  as  such  prior  to  the  donor's  incum- 
bency. SOBHIXIBHOBB  BUITDOPADHTA  O.  ChoOBA* 
HONBB  PUTTO  MOHADABBB       ,   W.  B.,  1884^  107 


9. 


Treatment  o(  by  founder 


and  his  descendants.— One  test  of  an  endowment 
as  to  whether  it  is  bond  fide  or  nominal  is  to  see  how 
the  founder  himself  treated  the  property,  and  how 
the  descendants  have  since  treated  it.  Qanga  Nabaik 
SiBOAB  V,  Bbikdabuv  Chvitdbb  Eva  Chowshbt 

[8  W.  B.,  14a 


10. 


Proof  of  aotaal  assignment 


to  idoL — Proceeds  of  land  appropriated  Jor  wor- 
ship.— The  mere  fact  of  the  proceeds  of  a  piece  of  land 
having  been  appropriated  for  the  worship  of  an  idol, 
does  not  constitute  it  an  endowed  property,  but  the 
fact  of  the  assignment  to  the  idol  must  be  specifically 
proved.  Nabaik  Pbbsad  Mytbb  v.  Roodub  Nabaik 
MuNaui 2  Hay,  490 


11. 


Proof  of  expenditure  for 


long  time  of  proceeds  of  land  on  worship  of 
idoL — Documentary  evidence, — Documentary  proof 
ia  not  absolutely  necessary  to  prove  an  endowment. 
The  mere  fact  of  the  proceeds  of  any  land  being 
used  for  the  support  of  an  idol  may  not  be  proof 
that  those  lands  formed  an  endowment  for  the  pur- 
pose ;  but  where  there  !■  apparently  good  evidence, 
going  back  for  more  than  half  a  century,  that  the 
hind  was  g^ven  for  the  support  of  an  idol,  proof  that 
from  that  time  the  proceeds  had  been  so  expended 
would  be  strong  corroboration.  Muddttk  Laia  v. 
KomrL  BiBBB     .        .  .    8  W.  B,  48 


12. 


Use  of  proceeds  of  land  for 


worship  of  idoL—SfMlenee  of  dedication.— The 
mere  fact  that  a  portion  of  the  profits  of  land  in  the 
possession  of  a  party  had  been  for  some  time  used  for 
the  worship  of  an  idol  is  no  proof  of  an  endowment, 
and  cannot  impose  on  such  party  the  liabilities 
attaching  to  the  office  of  a  shebait.  Ram  Pebbhad 
Dabs  o.  Sbbbhtjbbb  Dass    .        .    18  W.  B.,  889 


18. 


Belease  of  land  by  Govern- 


ment on  ground  of  its  appropriation  to 
idoL-^JEvidence  of  permanent  dedicaiion, — The  mere 
fact  of  land  having  been  released  by  Qovemment  on 
the  ground  of  its  being  appropriated  to  the  services 
of  an  idol  does  not  impose  on  it  the  character  of  a 
religious  endowment  so  as  to  exempt  it  permanently 
from  being  attached  and  sold  in  satisfaction  of  decrees 
against  a  person  who  may  hold  it.  Nihatb  Chubn 
Putbbtuksbb  v.  JoaBHSBO  Nath  Banbbjbb 

[21W.B.,865 
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HTNDU      LAW  —  mfDOWMEMT  ^  40%- 
2.  PROOF  OF  ENDOWMENT— tfo»«JMJ«f. 


14. 


PurohaBe  in  name  of  idoL^ 


AUeuaiion. — The  phdntiff  saed  m  the  ■hebait  of  s 
certain  idol  to  recover  possesBion  of  a  zemindari  by 
aottiiig  aside  an  alienation  thereof  effected  by  his 
gnnilmothery  on  the  ground  that  it  was  debntter 
property  dedicated  to  tiie  idol,  and  consequently  in- 
alienable. It  appeared  that  the  property  in  dispute 
was  purchased  by  the  grandfather  of  the  plaintiff  in 
the  name  of  the  idol,  which  was  set  up  merely  for 
his  private  worship  in  his  own  house  without  any 
priests  to  perform  regularly  any  religious  service  for 
the  public  benefit  of  Hindus,  and  that  the  property 
had  been  dealt  with  all  along  as  his  own  private  pro- 
perty. MM  that  this  was  a  mere  nominal  endow- 
ment, and  consequently  the  alienation  thereof  was 
not  invalid.  HM  also,  that  a  property  purchased  by 
a  man  in  the  name  of  his  own  idol,  which  no  one 
except  himself  has  the  power  or  right  to  worship,  is 
not  the  property  of  the  idol,  but  the  property  of  the 
person  who  purchased  it.  Bbojosoonsebt  Dbbia 
«.  Lfchksb  Eokwabei 

[16  B.  I^  B^  P.  0.»  176,  note :  20  W.  B.»  86 
Affirming  the  decision  of  the  High  Court 

12  B.  li.  B.,  A.  a,  156 :  U  W.  B^  13 


16. 


IfEnd  dedicated  to  idoL- 


AUenaHon  of  land  and  idoU — Suit  for  reeoitery  of  ike 
land. — Plaintiff  sued  to  recover  certain  land,  alleged 
to  be  debntter  and  dedicated  to  a  family  idol  which 
had  been  alienated  together  with  the  idol  by  his  &ther, 
and  purchased  by  the  defendant.  He  did  not  sue  to 
recover  the  idoL  Meld  that  the  plaintiff  could  not 
recover  the  land  without  the  idol,  and  replace  the  latter, 
treating  it  as  lost  or  destroyed,  by  a  new  one,  inasmuch 
as,  accOTding  to  Hindu  law,  when  an  idol  has  once  been 
consecrated  by  appropriate  ceremonies,  the  deity  of 
which  the  idol  is  the  visible  image  remdes  in  it,  and  not 
in  any  substituted  image.  DooBOA  Fbb8HAD  I>088  v. 
Shbo  Faosajj}  Paitdah     .        .   7  C.  li.  B^  278 


la 


Land  enjosred  as    private 


property  though  attached  to  Icamam.— 5im< 
to  recover  after  ttjeetment, — Plaintiff  brought  a  suit 
to  recover  land  which  had  been  enjoyed  by  her  hus- 
band, the  kamam  of  a  village,  but  which  on  his  death 
had  been  given  to  the  defendant,  with  the  office  of 
kamam.  The  land  had  been  originally  attached  to 
the  office,  but  the  pluntiff's  husband  for  a  long  time 
before  his  death  was  enjoying  the  land  as  his  private 
property.  Beld  that  the  miras  of  the  land  continued 
to  be  attached  to  the  office,  notwithstanding  that  it 
may  have  been  for  some  time  enjoyed  as  private 
property ;  that  the  property,  being  annexed  to  the 
office,  was  indivisible,  and  as  the  Collector,  in  ejecting 
the  plaintiff,  appropriated  the  land  to  the  office  by 
putting  it  in  tfaie  possession  of  the  kamam  whom  he 
appointed  in  place  of  the  plaintiff's  husband,  the 
pUdntiff  had  no  right  to  recover.  Sbshaiya  o.  Qaub- 
4Mad^886 


3.  NON-PERFORMANCE  OF  SERVICES. 

17,  ■  Kon-performanoe  of  condi- 

tions of  tnaust.'^JSjFeet  of,  on  truei.—U  a  trust  or 

IX 


UINDXJ       LAW  —  ENDOWMENT  —  con- 
tinued, 

a.  NON-PERFORMANCE  OP  SERVICES— 
continued, 

Hon-performance  of  conditions  of  trust 
— continued. 

endowment  be  created  bond  fide,  the  mere  fact  that 
the  parties  in  possession  of  the  trust  or  endowed  pro- 
perty do  not  carry  out  the  conditions  of  the  trust  does 
not  invalidate  the  transactions.  Kashbshubbs 
DA8SEB  «.  KBiSHNAKAMnrsB  Dasbbb  .  2  Hay,  657 


1& 


Faikire  to  perform  services 


of  idol. — Itesult  of  refusal  to  penform.^ Suit  for 
khae  poseeesion, — A  pari^  holding  land  assigned  for 
the  support  of  an  idol  subject  to  the  performance  of 
the  ceremonies  of  worship  of  the  idol,  who  fails  .  to 
perform  the  required  service,  may  be  compelled  to  do 
so,  and  on  refusal  may  be  removed;  but  such  refusal 
would  not  enable  a  party  cluming  the  land  under  a 
fresh  assignment  from  a  descendant  of  the  original 
grantor  to  recover  possession  by  a  suit.    Mohbsh 

CHUlTDaA    CkUOKBBBUTIY   9.    EOTLASH    ChCTITDBA 

Chuokssbuttt  .        .    UW.  B.,448 


19. 


Suit  for   khae 


poeeeeeion, — ^Where  land  has  been  given  as  de- 
butter  land  and  the  requisite  services  are  not  per- 
formed, all  that  the  donor  can  do  is  to  take  steps  to 
have  the  services  performed ;  he  cannot  recover  it  in 
a  suit  for  khas  possession.  Qopsbnath  Chowdhbt 
9.  GooBoo  Doss  SmuiA  .    18W.iU47a 

See  Rak  Naaain  Snra  v.  Ramooh  Paubey 

[2d  W.  B.,  79 

4.  DEALING  WITH,  AND  MANAGESiENT  OF, 
ENDOWMENT. 

•  Principles  to  be  observed  in 


dealing  with  endowments. — J^ad.  Reg,  VII 
of  1817. — ^The  im^rtant  principle  to  be  observed  by 
the  Courts  in  dealing  with  the  constitution  and  rules 
of  religious  brotherhoods  attached  to  Hindu  temples 
is  to  ascertain,  if  possible,  the  special  laws  and  usages 
governing  the  particular  community  whose  affairs 
have  become  the  subject  of  litigation  and  to  be  glid- 
ed by  them.  The  superintendmg  authoritv  over  reli- 
gious endowments  exercised  by  the  old  rulers  of  the 
country  passed  to  the  British  Government ;  and  Mad- 
ras Regulation  VII  of  1817  merely  defined  the  man- 
ner in  which  that  power  was  to  be  thenceforth  exer- 
cised. Mttttu  Raualik&a  Sbtupati  (Zekotdab  or 

RAXHAD)  v.  PBBIANATAaVX  PlUJl 

CtTB^iLA^aoe 


Mode  of  holding  office  and 
management}  Proof  of. — Oift  of  an  idol, — JSvi- 
denee  ofeonditiont  offfift.—The  mode  in  which  the 
oflftces  of  priest  and  manager  have  been  held  for  many 
generations  is  material  evidence  of  the  conditions  on 
which  the  original  gift  of  an  idol  was  made.  NiUATS 

CBTTBir  POOJABBB  «•  MOOBOOLBB  ChOWDHBT        . 

[1 W.  B^  108 
Power  of  control  of  Odhi- 


Icaree  by  general  body  of  Bhukuts.— Poioer 
of  Odhikaree  to  rewtove  JShukuts.^Ia  a  suit  by  the 

4cii 
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Power  of  oontrol  of  Odbikaree  hy  gene- 
ral body  of  BhukutB— ooii^«««2. 

Bhnknts  of  the  EomolabBri  Shaster  in  Absiuii  for  con- 
firmation pi  their  rights  in  that  endowment  and  re^ 
storation  of  poeseBBion  thereof,  it  was  held  that  the 
plaintiffs  had  failed  to  make  out  their  title;  that  hy 
the  original  grant  of  Rajah  Lnckee  Singh,  inscrihed 
on  a  copper  plate,  the  management  of  the  debntter 
property  was  entrusted  to  the  Odhikaree,  over  whom 
the  Shormoho  or  general  body  of  Bhnknts  have  no 
control,  either  in  respect  to  his  duties  as  the  religious 
head  of  the  Eomolabari  Shaster  or  in  the  manage- 
ment of  its  revenues.  Held  that  the  Odhikaree  could 
not  turn  the  Bhukuts  out  of  the  Shaster  without  just 

cause.         DOOTBBSAK    SUBICA    DOOBBB   V.    LUCKBI 

Kant  GoBBAKBB  .    12W.  B^425 


28. 


Froprietomhip  of  endowed 


property. — Reliffiovt  communities  at  JBenaree  and 
Tirpnnialf  Statue  of, — The  mohunt  of  the  muth  at 
Tirpuntal,  zillah  Tanjore,  in  the  Madras  Presidency, 
sued  the  mohunt  of  the  muth  at  Benares  in  the  Civil 
Court  of  zillah  Benares,  for  the  right  to  manage,  as 
proprietor,  the  muth  and  chutter  affairs  at  Benares, 
and  the  temple  of  Sri  Kedareshur,  and  to  recover  pro- 
perty belonging  thereto,  and  to  have  an  account  of 
receipts  and  disbursements  relative  to  the  same :  such 
relief  being  claimed  hv  virtue  of  his  proprietary  right 
as  mohunt  and  guddeenashin  of  the  head-quartors 
muth  at  Tirpuntal  under  whose  jurisdiction  and  power 
the  chutter  institution  at  Benares  had  continued  from 
time  immemorial.  The  defendant  denied  the  plaint- 
iff's chum  to  the  immoveable  property  and  endow- 
ment which  he  represented  as  acquired  by  his  ances- 
tors, the  mohunt  gnddeenashins  at  Benares  and  him- 
self. He  denied  that  he  was  an  agent  and  claimed 
to  be  the  real  proprietor  in  possession  and  occupation 
hy  right  of  succession  to  his  ancestors.  The  first 
Court  decreed  the  phuntiff's  claim.  The  High  Court 
modified  the  decree,  giving  the  plaintiff  possession  of 
certun  chutters  and  gardens  built  or  purchased  out 
of  funds  remitted  from  Madras,  and  declaring  him 
entitled  to  an  account  of  a  sum  admitted  to  have 
been  remitted  from  Tirpuntal,  but  holding  that  he  had 
failed  to  make  out  possession  of  the  muth,  temple, 
or  other  property.  Seld  that  the  ori^ginal  foundation 
having  been  admittedly  at  Benares  which  is  the  holy 
place,  and  the  object  having  been  to  afford  to  persons 
either  resident  in  the  south  of  India  or  making  pil- 
grimage to  Benares,  facilities  for  worship  and  roli- 
gious  duties  there,  raised  a  presumption  that  the  estab- 
lishment at  Tirpuntal  was  subordinate  to  that  at 
Benares.  And  that  it  was  not  shown  that  any  change 
had  been  effected  in  the  original  constitution  of  <£e 
oommunitjr.  Held  that  the  nature  of  the  relation 
between  the  muths  at  Tirpuntal  and  Boiares  was  that 
tl^  former  fed  the  establishment  at  the  latter,  the 
object  of  which  was  to  afford  fadlities  to  plgrims 
and  others  wishing  to  pay  theur  devotions  at  Benares. 
The  result  was  that  the  establishment  at  Tirpuntal 
collected  alms  and  remitted  them  to  Benares,  produc- 
ing complicated  exchange  transactions  between  the 
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4.  DEALING  WITH,  AND  MANAGEMENT  OF, 
ENDOWMENTS— coji^MMrf. 

ProprletOTBliip  of  endowed    property— 

eontiuMed, 

two  establishments.  Held  that  the  plaintiff  had  failed 
to  establish  either  that  he  was  the  proprietor  of  the 
property  at  Benares,  or  that  the  defendant  was  his 
mere  agent,  and  that  the  High  Court  was  right  in  li- 
miting the  relief  to  what  was  included  in  the  decree. 
Eabhi  Babhi  Raxuko  Swaxbs  o.  Cutlvubeslsaxs 
KooicAB  SwAiCBi    ,        .    20  W.  B.,  P.  O^  217 


24. 


Mode  of  enjoyment  of  en- 


dowed property. — Decree  or  agreement  made  to 
bind  eueoeseive  ownere. — A  Court  has  no  power  to  bind 
in  perpetuity  all  the  successive  owners  of  an  endow- 
ment as  to  we  mode  in  which  their  property  should 
be  managed ;  and  the  shebuts  of  a  debutter  endow- 
ment may  make  such  arrangement  for  its  manage- 
ment as  is  consistent  with  their  duties,  but  they  can- 
not mi^e  it  binding  for  ever  upon  all  their  successors. 

BUKWABBS   CkASD  ThAKOOB  V,   MUDDEB  MoHtTB 

Chuttobaj  .    21W.  B.,41 

6.  SUCCESSION  IN  MANAGEMENT. 

25. Appointment  of  shebaitr- 

Power  of  owner  to  appoint. — ^The  owner  of  an  idol  is 
entitled  to  appoint  anybody  he  likes  to  perform  its 
poojah;  the  mere  fact  of  a  party  and  his  ancestors 
having  done  so  for  a  long  period  creates  no  right  in 

his   favour.     IBDUBJBBT    KoOBB    v.    CHFKDBBkuH 

MiBSEB IdW.  B.,89 

Sucoession  to   manager- 


i(hip. — DenoUtHon  of  property  qf  idol  on  death  of 
moluimt, — The  g^enend  principle  regulating  the  devo- 
lution of  property  bebngplng  to  a  muth,  on  the  death 
of  the  mohunt,  is  that  a  virtuous  pupil  takes  the  pro- 
perty. In  some  instances  the  mohuntship  descends 
to  a  personal  heir,  and  in  others,  to  a  successor  ap- 
pointed by  the  existing  mohunt;  but  the  ordinary 
rule  is  that  muths  of  the  same  sect  in  a  district,  or 
having  a'  common  origin,  are  associated  together,  and 
on  the  occasion  of  the  death  of  one  mohunt,  the  others 
assemble  to  elect  a  successor  either  out  of  the  disd- 
ples  of  the  deceased,  or  from  those  of  another  mohunt. 
GossAnr  Dowlvt  Gbjbi  «.  Bisbbsbub  Gbbb 

[19W.B.,216 

•  Death  of  mmtwalU 


27.  

without  nominating  eneeessor. — Where  the  mutwalli 
of  an  endowment  dies  without  nominating  a  successor, 
the  management  must  revert  to  the  heirs  of  the  per- 
son who  endowed  the  property.  Pbbt  Koovwab 
o.  Chuttbb  Dhabbb  Singh      .    13  W.  B.,  806 

28. Sueeeeeion  ofmo- 

hnnU. — Cngtoim, — With  regard  to  the  succession  of 
mohuntsthe  only  law  to  be  observed  is  to  be  found  in 
custom  and  practice  which  must  be  proved.  Where 
the  plaintiff  failed  to  prove  that  the  deceased  mohunt 
had  the  power  to  appoint  his  successor,  and  that  the 
sect  to  which  he  belonged  were  bound  to  instal  the 
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diflciple  whom  he  had  selected, — Meld  that  his  toit 

must  be  dismissed.    Gbitda  Pttbi  v,  Chhatab  Pusi 

[I..  R.,  13 1.  A.,  100: 1.  Ii.  B^  9  AIL*  1 


80. 


Tnutee     with 


power  of  ojppointmeiU, — Failuve  to  appoint, — A,,  a 
Hinda,  by  a  deed  of  wukfnama  (deed  of  endow- 
ment), after  reciting  that  he  had  "  erected  and  pre- 
pared a  thaknrbari  (temple)  and  the  image  of  th^nr 
(idol),  and  also  a  sadavart  (almshouse),  and  had  in 
way  of  wukf  (endowed  property)  decUcated  certain 
property  for  the  performance  of  the  pajah  (worship) 
of  the  said  thakor  and  repairing  of  tiie  house,  flower 
ffarden,  and  thakurbari,  and  appointed  his  sister 
{B,)  the  manager  and  mutwali  (trustee)  of  the  same, 
authorised  B,  to  spend  the  profits  in  the  performance 
of  the  pujah,  &c.  As  for  the  future,  she  (B,)  should 
appoint  such  person  to  be  the  manager  and  mutwali 
as  may  be  found  by  her  to  be  fit,  &c.,  and  in  like 
manner  all  successive  mutwalis  should  have  the  right 
of  appointing  successive  mutwalis.  To  these  his 
heirs  should  not  have  right  to  prefer  any  daim,  &c.*' 
B,  died  without  having  appointed  any  mutwali 
(trustee)  to  succeed  her  in  the  management  of  l^e 
trust.  In  a  suit  by  the  heir  of  JB.  to  obtain  posses- 
sion of  the  property  covered  by  the  deed  against  the 
heirs  of  ^., — Held  that  the  managership,  on  failure 
of  appointment  of  a  trustee,  roveited  to  the  heirs  of 
the  person  who  endowed  the  properly.  Jai  Baitbi 
KuNWAB  V.  Chattbb  Dhabi  Sisgh  .  o  B.  Ij.  R.,  181 

80.  -  Cuitom  or  prae- 


tice  o/eeet — When  the  property  is  of  the  nature  of  an 
endowment*  a  claim  to  succeed  under  the  ordinary 
Hindu  law  of  inheritance  was  not  maintainable. 
Plaintiff  might  have  sued  to  get  the  management 
of  the  property  in  preference  to  the  defendant,  a 
widow,   by   the   custom  or  practice  of   the  sect. 

GOOBABIV     S&EB     ChOUVDAWALBB     BaHOOJBH     9, 

OiBBaABBKTBB    ....    8  Agra,  290 

Affirmed  by   Privy  Council  in  Oopbb   Lall  v. 
Chttbdbaoolbb  Bahoojbb  .  11  B.  Lw  B.»  801 

81.  '  Sneeeseion     to 

hereditary  office, — J,  held  the  office  of  patil  more 
than  fifty  years  ago  as  representative  of  two  branch- 
es descended  from  a  common  ancestor,  and  then 
united  in  interest,  there  being  two  other  branches 
descended  from  the  same  ancestor,  but  severed  in 
interest  from  those  represented  by  J,  J,  having  ^ed 
in  1824  was  succeeded  by  his  son  T,  without  any 
opposition  from  the  two  other  branches.  T.  was 
temporarily  displaced  from  the  office  by  O.,  who 
represented  the  two  other  branches,  but  recovered  it 
in  1860.  In  an  action  brought  bv  the  plaintiff  as 
representative  of  O.  in  1873  to  establish  his  claim  to 
the  office  held  by  T.'tf  sons,  it  was  contended  on 
behalf  of  plaintiff,  in  answer  to  defendant's  plea  of 
limitation,  that  in  the  absence  of  evidence  of  the  dr* 
cumstances  under  which  T,  succeeded  to  the  patil- 
ship,  T.  must  be  presumed  to  have  been  nominated 
to  that  office  by  all  the  members  of  the  watandar 
family   jointiy,  or  with  their   assent  sought  and 


HINDU       LAW  —  ENDOWMENT  —  eon- 
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Saooeasioa  to  managership-— couMmfsd. 

granted,  and  was  consequently  the  representative  of 
all  of  them.  Seld  that  the  succession  of  a  son  to  his 
father  in  an  hereditary  office  is  primarily  to  be 
referred  to  a  right  based  on  the  relation  subsisting 
between  them  just  as  would  be  the  son's  succession  to 
his  father's  property.    Oibiapa  v.  Jaeaka 

[12  Bom^  172 


82.  '    Temple, — Sere^ 

ditary  tr%stee.^Title.— Proof, -^ Mad.  Reg,  VU 
of  1817, — The  mere  succession  of  a  son  to  a  father 
in  a  trusteeship  of  a  tem^  does  not  create  an  here- 
ditary right.  QiMtrey — ^Whether,  as  long  as  Regu- 
lation YII  of  1817  was  in  force,  it  was  competent  to 
Government  absolutely  to  divest  itself  of  the  obliga- 
tions imposed  on  it  li^  that  Regulation.  Venkateea 
Nayudu  V.  Shri  Shatagopaswami  (7  Mad,,  77), 
observed  on.    Afpabami  «.  Naoapfa 

[I.Ii.B^7Ka<L,408 


88. 


Bight  offemalet 


to  eueoeed  to  polliam,--Cuetom.^¥einA]M  are  not 
precluded  by  a^  rule  of  descent,  custom,  or  usage  of 
tiie  Cumbaia  Tottier  caste  from  succeeding  to  a 
poUiam.  Collbotob  of  Maduba  v,  -  Vbbbaoaxicoo 
TJmmal  .    0  Moore's  I.  A.,  448 

Bight  of  female 


84, 

to  perform  eervieee.-^Appropriation  of  annuilg  of 
endowed  property, ^ln  a  suit  by  the  widow  of  one  of 
the  descendants  oit  the  grantee  of  a  varshasan  annual 
allowance  paid  from  the  Qovemment  treasury  for  the 
performance  of  religious  service  in  a  Hindu  temple 
to  recover  arrears  due  to  her  husband's  branch  of  tiie 
family  from  another  descendant  who  had  received  the 
whole  stipend ;  and  where  it  was  found  by  the  Court 
below  that,  by  the  usage  of  the  family,  the  duties  of 
the  office  had  been  pe^ormed  in  rotation,  and  the 
stipend  distributed  amongst  the  descendants  of  the 
grantee  in  certain  fixed  portions, — Held  that  it  was 
not  competent  to  the  defendant  (the  special  appellant) 
to  raise  the  question  of  the  non-divisibility  of  the 
varshasan.  Q«<9r0,— Whether  the  appropriation  of 
an  annuity  which  is  in  the  nature  of  a  religious  endow- 
ment as  private  property  is  justified  by  Hindu  law. 
Qikvrtf,— Whether  a  Hindu  female  is  competent  to 
peif  orm  either  in  person  or  vicariously  the  services 
for  the  maintenance  of  which  a  religious  endowment 
has  been  granted.  Kbbhaybhat  o.  Bha&ibathibai 
[8  Bom.,  A.  O.,  76 


86. 


— — ^— ^—  Liability  of 
officiating  priest  to  aeooniUforfeee.'^Sale  qf  heredi- 
tary  ^^^.—J^smaZw.— Where  a  priest  wrongfully 
offldates  for  another  and  receives  fees,  he  is  bound 
to  account  for  them  to  the  rightful  priest  where  such 
fees  are  by  custom  attached  to  the  office.  The  sale 
of  an  hereditary  priestiy  office  will  be  upheld  where 
the  purehasers  are  tiie  next  in  succession  from  the 
vendor  to  such  office.  Semhle, — ^That  a  hereditary 
priestly  office  descends  in  default  of  males  through 
females.    Sitabaicbhat  v.  Sitabam  Guitbsk 

[6  Bom.»  A.  C,  260 
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86.  ■■  Miffhi  offemalB 

to  succeed  to  prieatly  office. — QfMBr«,— Wbether, 
according  to  Hinda  law,  a  woman  can  Bucceed  to  a 
priestly  office?    JoY  Dbb  Subkah  o.  Huboputtt 

suBicAH        ....  lew.iussa 


87. 


E^ht  of  female 


to  he  adhikaree. —  Vyavaethae, — ^A  woman  who  has 
given  mnntros  which  have  been  accepted,  and  was 
nominated  by  her  deceased  husband  to  be  adhikaree, 
is  not  prevented  by  the  Hindu  law  from  being  so. 
Yyavasthas  need  not  be  called  for,  nor  local  testi- 
mony relied  on,  to  prove  the  doctrines  of  Hindu  law. 

PoOBUir  NABAIN  DuTT  O.  KASHBISSirBBE  DOBSBB 


88. 


Suceeeeion     of 


JSindu  widow  ae  ehebait — Custom. — In  a  suit  by  a 
Hindu  widow  to  recover  possession  of  certain  prop^tn^ 
dedicated  to  idols,  as  heir  to  her  deceased  husband, 
the  hut  shebait,  it  appeared  that  the  plaintifPs 
husband  was  an  adopted  son  of  his  predecessor  in 
office,  and  that  he  was  the  eldest  son  of  the  first 
defendant  who  was  the  nearest  male  cog^te  of  the 
adoptive  fkthef .  On  behalf  of  the  defendant  it  was 
contended  that  the  right  of  succession  to  a  shebait- 
ship  was  not  governed  by  the  ordinary  rules  of 
inheritance,  and  that  the  phuntifl  had  no  title  thereto. 
Meld  that  a  Hindu  widow  could  not  succeed  to  a 
shebaitship  as  heir  to  her  husband  without  proof  of 
special  custom.  In  this  case  there  was  no  sufficient 
proof  of  such  custom.  Jakokbb  Dabba  «.  Gopavl 
AoHABJBA    .  .    [I.  L.  B.,  2  Cale.,  865 

Seld,  on  appeal  to  the  Privy  Council,  that  where, 
owing  to  the  absence  of  documentary  or  other  direct 
evidence,  it  does  not  appear  what  rule  of  succes- 
sion has  been  laid  down  by  the  endower,  it  must 
be  proved  by  evidence  what  is  the  usage.  In  the 
present  instance  the  usage  did  not  support  the  claim ; 
and,  upon  the  evidence,  the  claimant^  who  was  out  of 
possession,  failed  to  make  a  title.    Javoxi  Dbbi 

V,  GOPAL  AOHABJIA  GOSWAKI 

[I. L. R,  9  Oalc, 766: 18  O.L. B.» 80 


88. 


'Mbkumt^Ap. 


pointmeid  of  sueeeteore.—OoudiitUmal  appoiiUmtni 
iuvaUd.'^A  mohunt  by  his  will  i^pointed  L^  his 
spiritual  brother,  to  be  his  successor,  and  after  making 
such  appointment  his  will  thus  continued :  "  Amongst 
all  my  ^sciples  I  think  G*.  is  a  little  intelligent  and 
clever,  but  of  younger  age  than  befits  a  mohunt. 
gOionld  he  receive  instruction  and  learn  t^e  duties 
of  mohunt  underyour  guidance  he  might  probably 
be  competent.  Wherefore  I  direct  tha/b  you  will 
keep  &,  with  you,  and  initiate  him  well  in  the  duties 
of  a  mohunt,  and  when  you  feel  yourself  incapable 
of  conducting  the  business  as  above,  you  can  appoint 
O,  as  mohunt  in  your  place,  and  not  otherwise.'' 
Seld  by  the  High  Court,  first,  that  a  mohunt  may 
appoint  a  spiritusJ  brother,  and  L.  being  a  spiritual 
brother,  the  appointment  was  valid,  and  he  was 
entitled  to  succeed  upon  the  testator's  death.    Se- 


HUTDU       LAW  — XBTDOWmSNT— Ms- 

limied. 
6.  SUCCESSION  IN  MANAGEMENT--«oiifuMMi- 

SoooeBflion  to  managersliip— oo«itMt0d. 
oondly,  that  the  direction  for  appcnnting  &.  did  not 
of  itsdf  vest  the  mohuntship  in  Q.,  but  that  the 
intention  of  the  testator  was  that  X.  should  not 
appoint  him  if  he  should  turn  out  to  be  in  his 
opinion  incompetent  Thirdly,  that  the  testator 
had  no  power  to  attach  any  such  conditions  to  tlie 
interest  his  appointee  should  enjoy  in  the  mohunt. 
For  a  person  having  a  fee  simple  in  an  estate, 
with  the  power  of  appointing  to  the  succession,  hmm 
no  right  to  annex  to  it  conditions  which  the  person 
who  gave  him  the  power  of  appointment  never  gm^e 
the  power  to  annex.  Li  the  absence  of  such  power, 
thei«fore,  a  mohunt  who  once  nominates  his  suc- 
cessor has  no  right  to  give  directions  to  his  suooeesor, 
when  his  turn  to  nominate  comes,  as  to  whom  lie 
should  nominate.  Fourthly,  that  the  testator  having 
no  power  to  give  any  directions  as  to  the  person  who 
should  be  L.'e  successor,  L.  was  entitied,  after  he 
had  succeeded  to  the  guddi,  to  appoint  as  his 
successor  a  person  other  than  €f.  Fifthly,  that 
even,  if  by  custom  a  power  to  appoint  two  mdhnnts 
in  succession  had  been  established,  still  under  the 
words  of  the  wUl  a  discretion  would  have  been 
left  to  X.  in  the  choice  of  his  snooessor,  and  be 
would  not  have  been  bound  to  appoint  &.  It  seems 
that  in  a  suit  for  the  recovery  of  an  elective  mohimt- 
ship  to  which  the  plaintiff  dums  to  be  mohunt,  bot 
does  not  show  that  he  was  elected,  but  merely 
that  the  defendant  was  not  elected  or  was  irregularly 
elected,  the  Court  ought  to  dismiss  the  suit  and  has  no 
jurisdiction  to  direct  a  new  election.  SM  by  the 
Privy  Council  on  appeal,  that  the  will  did  not  give  O, 
an  absolute^  podtive,  unqualified  right  at  any  time  to 
the  mohuntship,  even  on  the  incapacity  of  X.  to  per> 
form  the  duties  of  mohunt;  that  until  X.  became 
incapable  no  trust  or  duty  was  created ;  that  eveniriiai 
he  became  incapable  it  was  no  more  than  a  gift 
in  the  nature  of  a  precatory  tmst  Heldt^on^be 
evidence,  that  &,  had  failed  to  establish  his  own  title 
to  be  mohunt  and  that  the  suit  was  so  framed  that  in 
it  he  could  not  recover  the  mohuntship  on  the  mere 
infirmity  of  defendant's  titie.  The  only  law  as  to 
mohunts  and  their  oflices  is  to  be  found  in  custom 
and  practice  which  is  to  be  proved  by  evidenoe. 
There  cannot  be  two  existing  mohunts,  and  the  olBee 
cannot   be   held   jointly.    Gbbbdhasbb    Dobs  v. 

NUHDOKUHOBB  D0B8 

(ICarahu, 578;  8  Hay^  688 

And  on  appeal  to  Privy  Coundl 
[8  W.R.,  F.C.»  36:  U  Moore's  I.  A^  405 

40 Aeeetio, — Alitt^ 

ation  of  eueceteum, — ^An  ascetic,  a  mere  Ufe-tenant, 
cannot  alter  the  succession  to  an  endowment  belong- 
ing to  ascetics,  by  an  act  of  his  own  in  oonnectioa 
with  the  status  under  which  he  originally  acquired 
the  trust    BmcxTir  Doss  v.  Ashbvl  Doss 

[lW.B.»ldO 
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XnsnNJ      laAW  — JBHDOWKENT— COIN 

HmmetL 
«.  SUCCBSSION  IN  KANAGEMENT--HN>fi<uNM(i. 
Snooeasion  to  man«ger8hip~^oii<iiMC0({. 

^ualifletiiion  of  inokumt,^^ln  the  oases  of  a  maurasi 
matfa^  the  investitiiTe  by  the  leadixig  neighboiuiiig  mo* 
hnnt^at  the  Bandham  oeremony,  of  one  who  cannot 
prove  that  he  was  actoally  appointed  by  the  last  mo- 
hnnt,  is  not  sufficient,  in  the  absence  of  proof  that  he 
has  a  right  to  be  so  appointed  as  being  senior  cheht  of 
the  last  mohnnty  to  entitle  him  to  snoo^  to  the  gnddi. 
The  soooession  to  mnths  or  religions  endowments 
mnst  be  regulated  in  each  case  by  the  nature  of  the 
endowment  and  the  rule  of  succession  prescribed  by 
the  founder  of  the  institution,  and  if  this  rule  cannot 
be  discovered  from  the  original  deed  of  gift  or  other 
documentary  evidence,  it  must  be  proved  in  each  case 
by  showing  what  the  usage  has  been  on  the  occasion  of 
each  succession.  A  mohunt  of  a  maurasi  mnth,  by  a 
deed  of  gift  in  1849>  made  over  all  the  propertr^of  the 
rnuth  to  his  senior  chela  and  invested  him  with  the 
chudder  of  mohunti;  but  subsequently  a  dispute  having 
azisen  on  account  of  the  immoral  life  led  by  the  appoin- 
tee, a  compromise  was  eifected,  by  which  the  former 
mohunt  was  permitted  to  take  back  the  muth  and 
the  property  belonging  to  it,  the  other  being  allowed 
Bserely  to  retain  possession  of  a  subordinate  muth. 
In  1873  the  mohunt  died,  leaving  a  will  dated  6th 
If  ay  1878,  by  which  he  appointed  the  defendant  his 
successor.  The  original  appointee  thereupon  obtain- 
ed his  own  confirmation  as  mohunt  at  a  Bandhara 
ceremony,  by  the  neighbouring  mohunt,  and  brought 
•  soit  against  the  defendant  who  was  in  possession 
for  recovery  of  possession  of  the  muth  and  the  pro- 
perties belonging  thereto,  relying  on  the  deed  of  gift 
of  1840.  BM  that  the  muth  being  maurasi,  the 
phfciwtifP  was  not  entitled  to  possession,  there  being 
no  reason  why  the  deed  of  gift  should  not  be  consi- 
dered to  have  been  cancelled  bv  the  compromise  or  by 
the  wiU.  Questions  as  to  whether  a  claimant  to  a 
moth  is  a  Snnjogi,  or  whether  from  his  conduct  and 
mode  of  life  he  is  disqualified  for  the  office,  may  be 
determined  by  a  Civil  Court  Sitafbbshad  Dasb  v. 
THAKimDAfls  6  C.  Ij.  B^  78 

6.  DISMISSAL  OF  MANAGER  OF  ENDOW. 
MENT. 

42.  Piamisgal  of  servant  of  pago- 

das hy  Dharma  KMxtak,—Or&und  ofdumissaL — 
The  question  whetiier  there  was  a  sufficient  ground 
for  the  dismissal  of  a  pagoda  hereditary  servant  by  a 
dhanna  karta  is  one  of  degree  and  not  of  principle, 
and  must  therefore  depend  upon  the  circumstances 
of  each  case.  Kbibtkaaaict  Tataohabbt  v.  Goica- 
Tux  Rakoaohabst  4  Mad.,  68 

7.  TRANSFER  OF  RIGHT  OP  WORSHIP. 


48. 


Right  of  priest  performing 


sradh. — ^The  Hindu  law  does  not  declare  that  the 
nriest  who  performs  the  sradh,  however  temporary 
his  incumbem^  may  be,  is  entitled  to  the  land  en- 
dowed in  consideration  of  the  continuous  performance 
of  the  recurring  ceremonies  of  sradh  and  other 
rites  for  the  spiritual  benefit  of  the  donor.    Rax 


HlNI>n      LAW  —  EZTDOWHESTT  —  oon- 
tinued, 

7.  TRANSFER  OF  RIGHT  OP  WORSHIP— 
cofUinued. 

Bight    of  priest    performing     sradh— 
—-continued, 

Chundbb    Chxtoebbbvtty    v.    Gooroo    Churn 
Chvokbbbuttt  6W.  B.,S05 


44.- 


-  Transfer  of  right  of  worship 


to  stranger. — Duration  of  <U9iffnment. — The  right 
of  worship  of  an  idol,  being  the  joint  property  of  the 
members  of  the  family  of  the  endower,  cannot  be 
transferred  to  a  third  party,  a  stranger  to  the  f amily> 
so  as  to  endure  beyond  the  life  of  the  assignor. 
Ukoob  Dasb  e.  Chuksbb  Sbkhub  Dabs 

[8  W.  B.,  162 


46. 


Position  of  tmstee  of  en* 


dowment  as  to  transferring  his  trust. — Suit 
for  removal  or  appointment  of  trustee.— Act  XX 
of  1863. — The  trustee  of  an  endowment  has  not,  as 
such,  the  power  of  transferring  his  trust  to  any 
other  person.  And  where  a  trustee  is  empowered  to 
appoint  another  trustee  to  act  for  him,  he  cannot 
trtmsf  er  the  right  of  exercising  that  power  to  another 
or  others.  The  mode  in  which  a  suit  for  the  removal 
or  appointment  of  a  manager  to  an  endowment  not 
coming  within  Act  XX  of  1868  should  be  brought 
stated.  Kali  Churun  GiH  v.  Gotahi,  2  C.  L.  JB., 
129,  foUowed.    Rup  Nabaik  SiiraH  v.  Junko  Btb 

[8  0.  KB.,  112 


4a 


Bight  to  perform  service  of 


idi6L—8ale  in  execution  of  decree.--A  judgment- 
debtor's  right  as  ehebait  to  perform  the  service  of  an 
idol  cannot  be  sold  in  execution  of  a  decree;  nor  can 
his  right  to  the  surplus  profits  of  the  sheba  be 
sold  so  long  as  that  right  is  unascertained  and  un- 
certain. JneauB  Nath  Roy  Chowdhbt  e.  Kibhev 
Pbbbhai)  SUBXA  alias  Raja  Baboo  .7  W.  B.,  266 

47. 


Bight  of  shebait— 2Vaii#f4W- 

ability  of  rights  of  worship  in  execution  of  decree. — 
The  right  of  a  shebait  of  a  Hindu  idol  to  perform  the 
services  and  receive  the  customary  remuneration  is 
not  transferable,  and  cannot  be  sold  in  satisfaction 
of  a  decree  agiunst  the  shebait.  Dubo  Misbbb  v. 
SBnriBAB  MiBBBB  6  B.  Ii.  B.,  617 

S.  C.  Dbobo  Musbb  v.  Sbbbitbbash  Misbbb 

[14W.B.,400 


48. 


Transferahilitjf 
of  rights  of  worship  in  execution  of  decree. — Rights 
of  worship  of  a  Hindu  idol  cannot  be  sold  in  execu- 
tion of  a  decree  for  the  personal  debt  of  a  shebait. 
Kaliohabah  Gib  Gobsaiv  v.  Bakoshi  Mohan  Dab 
[6  B.  Ii.  B.,  727 :  16  W.  B.,  889 

49. Alienation  of  right  to  offi- 


ciate in  temple.— ^2r/e  in  execution  of  decree. — 
The  right  of  managing  a  temple  which  is  a  religious 
endowment,  of  officiating  at  the  worship  conducted  in 
it,  and  of  receiving  the  offerings  at  the  shrine,  cannot, 
in  default  of  proof  to  the  contrary,  pass  outside  the 
family  of  the  trustee,  until  absolute  failure  of  succes- 
sion in  his  family,  and  such  rights  are  therefore  not 
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HniBu    LAW  —  wsmovnaasrv  —  oon- 

iinued, 

7.  TRANSFER  OF  RIGHT  OF  WORSHIP— 

ooniimued* 

Alienation  of  right  to  officiate  in  temple 

— comtinmed, 

saleable  in  execation  of  decree.  The  principle  laid 
down  hy  the  Privy  Conncil  in  Mqfah  Vmrmak  Tali 
V.  Mavi  Vmrmak  Valia  Mmitta,  L,  JR.,  4  LA^  76, 
followed.    DuBGA  BiBi  v.  Ckanohal  Ram 

[LIi.B^4A]L,81 


60. 


Alienation   of  reUgioua 


offioe. — Ri^ht  to  wartkip  idol,— There  is  no  reaaon 
why  the  alienation  of  a  religious  offioe  to  a  peraon  atand- 
ing  in  the  line  of  anccearion,  and  free  from  objec- 
tions rehiting  to  the  capadty  of  a  particular  indivi- 
dual to  perform  the  worship  of  an  idol  or  do  any 
other  necessary  functions  connected  with  it,  should 
not  be  upheld.  The  alienation*  therefore,  by  a 
divided  member  of  a  Hindu  family  to  hb  sbter's  son, 
of  the  right  of  worshipping  a  goddess  and  receiving 
a  share  of  the  oiferings  waa  upheld.  Mavohaxaic 
«.  Pkanbhavkab  L  L.  B.,  6  Bom.,  898 

61. lUeffal    transfer 

to  proper  perion  of  Mome  eoite  and  sect, — ^The  sale  of 
a  religious  office  to  a  person  not  in  the  line  of  heirs, 
though  otherwise  qualified  for  the  performance  of  the 
duties  of  the  office,  is  illegaL  Maneharam  v.  Prtm- 
thankar,  J.  L.  JR.,  6  Bom,,  998,  discussed.    KuPPA 

GUBUKAL  V.  DAKA8A1CI  GUBUKAL 

[LI..B.,6Mad^76 


62. 


Sale  of  offioe  and  emolu- 


ments of  attending  to  idoL— An  Arohaka  can- 
not sell  the  office  and  emoluments  of  Paricharaka^ 
inasmuch  as  they  are  extra  eommereium,  Nabasdc- 
MA  Thatha  Achabya  «.  Akavtha  Bhatta 

(XIi.B^4Mad^8ei 

8.  ALIENATION  OP  ENDOWED  PROPERTY. 

68.  Power  of  alienation.— iS^ls 

/or  benefit  of  property. ^Dvtjf  of  pnrehaeert, — ^The 
ease  of  a  person  alienating  property  which  he  holds 
as  shebait  of  an  idol  is  anidogous  to  that  of  a  Hindu 
widow  alienating  ancestral  properly,  and  tiie  question 
as  regards  the  power  of  a  shebait  to  grant  a  putni 
of  a  debutter  liuid  is  whether,  looking  to  all  the  cir- 
cumstances of  the  case,  the  alienation  waa  a  prudent 
and  wise  act  in  respect  of  the  purposes  for  wnich  he 
was  shebait;  and  in  estimating  the  validity  of  a  pur- 
chase of  the  putni  rights,  it  ought  to  be  considered 
whether  the  purchasers  satisfied  themsdves  as  far  as 
they  could  tlut  there  was  a  fair  and  sufficient  ground 
of  necessity  for  the  alienation.  JuGemnrB  Butto- 
BTAL  V,  RoosBO  Nabajot  Rot     .    12  W.  B.»  280 


64. 


^  Power  ofmohuni 

to  alienate, — Mi^ht  of  enoeuMor  againet  pnrchaeer 
from  mohunt. — ^A  mohunt  m  cliarge  of  an  endowment 
with  only  a  life-interest  in  the  property  cannot  create 
an  interest  superior  to  his  own,  or,  except  under  the 
most  extraordinary  pressure,  and  for  the  distinct 
benefit  of  the  endowment,  bind  his  successors  in  offioe. 
If  a  purchaser  from  such  mohunt  retaiuod  possession 


ULNJUn      LAW  —  XSNDOWlOQSriF  —  earn* 


&  ALIENATION  OF   ENDOWED   PROPERTY 

Power  of  alienation— cofi^MiiM<{. 

after  the  mohunf  s  death,  the  successor  to  the  guddi . 
would  have  a  cause  of  action  against  him  from  the 
date  of  the  election;  and  no  length  of  possession 
during  the  vendor's  lifetime  woi&  give  the  pur- 
chaser a  valid  title  as  against  the  present  mohunt. 
Bmuc  Sinux>p  Dasb  «.  Khashbb  Jha 

[20W.B.,471 

66. 


'■  FoeUion  of  ehe* 
bait. — ^A  shebait  is  in  the  position  of  trustee  for  the 
founder,  and  cannot  create  permanent  encumbrances 
to  the  injury  of  the  endowed  property.  No  prescrip- 
tion derived  from  the  trustee  can  in  such  cases  run 
against  the  heirs  and  representatives  of  the  founder. 
Pbosuhho  Motbb  Dobsbb  v.  Kooirjo  Bbhabbb 
Chowdhbt.  .    W.  B.,  1864f  167 


66. 


Effect  qf  aUenO' 


tion  ae  againet  eueeeeeor  in  skebaitehip, — ^An  aliena- 
tion of  the  debutter  property  by  one  shebait  was  held 
to  be  void  as  against  a  successor  in  the  shebaitship. 
GoLUCK  Chundbb  Bosb  v.  RuGHOOirATH  Sbbb 
Chuvdbb  Rot 

[U  B.  Ii.  K..  887,  note:  17  W.  B.»  4M 
Rukonbb  Dbbba  o.  Baluok  Doss  Mohttitt 

[U  B.  Ii.  lU  886,  note:  14  W.  B.,  101 


67. 


of  aUemO' 
the  EUndu 


Hon. — Neeeeeitjf  for  dUenatUm, — Unt 
law  a  permanent  alienation  by  a  shebait  of  endowed 
property,  such  as  the  creation  of  a  putni,  is  not  abso- 
lutely null  and  void.  A  permanent  alienation  by  • 
shebidt  of  endowed  proper^  under  special  cir- 
cumstances of  necessity  is  valid.  Want  oi  funds  for 
repairing  the  temple  and  restoring  the  image  of  the 
idol  is  a  necessity  sufficient  under  the  Hindu  law  to 
warrant  such  an  alienation.  Tatubukisba  Bibx  v. 
Sham  Kibhobb  Rot 

[7  B.  I..  B.,  621: 16  W.  B.,  228 


6a 


■  jEffM  iffoHeno' 


Hon, — Decree  obtained  againet  thebait, — Mee  jndi- 
0<i/a.— As  a  general  rule  of  Hindu  law,  property 
given  for  the  maintenance  of  religious  worship  and 
of  charities  connected  with  it,  is  inalienable.  It  is 
competent*  however,  for  the  shebait  in  charge  of  pro- 
perty dedicated  to  the  worship  of  an  idol,  in  his 
capacity  of  shebait  and  as  manager  of  the  estate^  to 
incur  debts  and  borrow  money  for  the  proper  expenses 
of  keeping  up  the  religious  worship,  repairing 
the  templM  or  other  possessions  of  the  idol,  aef  end- 
ing hostile  litigious  attacks,  and  other  like  objects. 
The  power  to  incur  such  debts  is  to  be  measured  by  * 
the  existing  necessity  for  incurring  them,  the  autho- 
rity of  the  shebait  being  in  this  respect  analogous  to 
that  of  a  manager  for  an  infant  heir.  It  being  com- 
petent for  a  shebait  to  borrow  money  for  necessary 
purposes,  it  follows  that  judgments  ootained  against 
a  former  shebait  in  respect  of  debts  so  incurred  are 
binding  upon  succeeding  shebaits,  who  form  a  conti- 
nuing representation  of  the  debutter  property.    But, 
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HnroiT      I«AW — SNDOWIOBNT  — ««M- 

ttwued, 
8*  ALIENATION   OF   ENDOWED  PEOPERTY 

Power  of  aUenation—- coMlimMil. 

l)efore  applying  the  principle  of  regJtuUeaia  to  snch 
judgments,  the  Court  should  be  sfttisfled  that  the 
judgments  relied  upon  are  untainted  by  fiiiud  or  col- 
lusion, and  that  the  necessary  and  proper  issues  have 
been  rused,  tried,  and  decided  in  the  suits  which  led 
to  them.  Execution  of  such  judgments  should  be 
decreed  only  against  the  rents  and  profits  of  the 
debutter  property.  PBOflUirHO  KuiCASi  Dxbta  v. 
OoLAB  Chakd  Baboo  .    14  B.  L.  B.,  460 

[28  W.  R.,  258:  L.  B.,  2 1.  A^  146 
Affirming  the  decision  of  the  High  Court  in  Oolab 
Chand  Baboo  v.  Pbosuvno  Kumabi  Dbbya  in  which 
it  was  held,  that  a  decree  obtained  bond  fide  against 
the  shebait  of  an  idol  is  binding  on  his  successor. 

[U  B.  li.  B^  882:  20  W.  B^  86 


60. 


•  Pureha$er  of  9^ 


dowed  property,  Ifotiee  io.Svidene0  of  nooeuitff 
for  aUsiuUioik—JL  plaintiff  who  seeks  to  set  aside  an 
alienation  of  lands  on  the  ground  that  they  are 
debutter,  ».«.,  dedicated  in  perpetuity  to  support  tiie 
worship  of  an  idol,  must  g^ve  strong  and  dear  evid- 
ence of  the  endowment.  The  mere  fact  that  the 
rents  of  a  particular  mehal  have  been  applied  for  a 
considerable  period  to  the  worship  of  an  idol,  is  not 
sufficient  proof  that  the  mehal  is  debutter.  The 
shebait,  or  manager,  of  a  debutter  estate  has  autho- 
rity, where  the  purposes  of  the  endowment  require  it, 
to  raise  money  by  alienating  a  part  of  the  estate,  his 
position  being  analogous  to  that  of  a  manager  of  an 
infant  heir  under  the  Hindu  law.  The  written  con- 
veyance of  certain  lands  stated  them  to  be  debutter, 
and  to  be  alienated  to  raise  money  to  repair  the 
temple  of  the  idol.  In  a  suit  to  set  aside  the  aliena- 
tion,  it  appeared  that,  at  the  time  of  the  transaction, 
the  temple  required  repairs,  but.  that  the  vendor  had 
not  applied  the  whole  of  the  purchase-money  to  that 
purpose.  There  being  no  evidence  of  any  collusion 
on  the  part  of  the  purchaser,  or  that  he  was  aware 
at  the  time  of  the  purchase  that  the  money  was  to  be 
applied  otherwise  than  the  conveyance  expressed* — 
Meld  that  the  sale  was  valid.  Even  if  it  had  ap- 
peared that  the  purchaser  had  notice  that  the  whole 
of  the  purchase-money  was  not  required  for  the 
purposes  of  the  endowment,  but  that  part  of  it  was 
to  be  expended  on  other  objects,  an  action  would 
not  lie  to  set  aside  the  sale  altogether,  since  the  pur- 
chaser would  be  entitled  to  be  reimbursed  so  much  of 
the   money   as    had   been   legitimately   advanced. 

DOOBGAKATH  BOT  V,  BaIC  ChUITPBB  SB9 

[Lli.  B.,  2  Calo.,841 
I..  B.,  4 1.  A.,  62 

30,  ■  Sight  to  eharge 


endowed  property.— Neceetitif.— Suit  on  bond,— A 
suit  to  recover  on  a  bond  g^ven  by  the  de  facto 
mamiger  of  a  muth  as  a  charge  on  the  muth  having 
been  decreed  by  the  Subor(Unate  Judge, — Held  that 
as  the  obligor  had  turned  the  previous  manager  out 
of  possession,  and  as  his  own  right  to  possession  was 
contested  at  the  time  he  executed  the  bond,  he  was 


HINDIX     -  IiAW  —  EUDOWIOBNT  —  con- 
tinued. 

&  ALIENATION    OF   ENDOWED  PBOPEBTT 
— eontinmed. 

Power  of  aUenatlon^coiifiiMMci. 

in  no  better  position  than  a  trespasser  and  wrong- 
doer. Where  a  bond  as  a  charge  on  a  muth  is  given 
for  antecedent  -claims  against  a  muth,  of  which  a 
portion  would,  but  for  the  fresh  right  of  suit  g^ven  by 
the  bond,  have  been  barred  by  limitation,  and  where 
no  proceedings  have  been  taken  for  sequestration  or 
attachment  of  the  property,  there  is  no  necessity  for 
giving  the  bond,  and  a  suit  to  recover  cannot  suc- 
ceed.   Bam  Chitbv  Poobbb  o.  Nukhoo  Mukbul 

[14  W.  B.,  147 


61. 


Alienation  of  pa^ 

goda  property  hy  managere, — Pnrchaeere from  mana- 
gere.  Duties  of — The  pud  managers  of  the  affairs 
of  a  pagoda  have  no  power  as  sudb  to  encumber  the 
pagoda  property,  or  to  settle  huge  outstanding  de- 
mands against  it.  Persons  dealing  with  such  man- 
agers are  bound  to  enquire  into  the  extent  of  their 
authority.  A  person  bound  to  make  an  enquiry,  and 
failing  to  do  so,  will  be  held  to  have  notice  of  all 
such  facts  as  that  enquiry,  if  made,  would  have 
brought  to  his  knowledge^    Saxbanda  Mudaliyab 

9.  NAirABAMBAVSAPAlTDABA     .  .     1  Had.,  208 

82.  ■ —  Creation   of 

tenure  at  a  fixed  rent. — Where  land  is  dedicated 
to  the  religious  services  of  an  idol,  the  rents  of  the 
land  constitute  in  legal  contemplation  the  property 
of  the  idol,  and  the  shebait  has  not  the  legal  pro- 
perty, but  only  the  title  of  manager  of  a  religious 
endowment,  and  cannot  alienate  the  property,  though 
he  might  create  proper  derivative  tenures  and  estates 
conformable  to  usage.  The  creation  of  a  tenure  at  a 
fixed  invariable  rent  would  be  breach  of  duty  in  a 
shebait.  Shibb88VBBbb  Dabbb  o.  Mothoobakath 
AOHABJBB  .  .    18W.  B.,F.C.»18 

[18Koore'8LA.,270 


6a 


Property,  por^ 


tion  of  profile  of  which  ie  charged  for  religioue  pur- 
poeee. — A  property  wholly  dedicated  to  religious  pur- 
poses cannot  be  sold ;  but  where  a  portion  only  of  its 
profits  is  charged  for  such  purposes  the  property 
may  \)e  sold,  subject  to  the  charge  with  which  it  is 
burdened;  Babu  Dhul  v.  Eibbbv  CHxnn>BB  Gbbb 
GoBSAiir 18  W.  R,  200 


64. 


Power  of 


ger  to  grant  putni  lease. — It  is  doubtful  whethw 
it  is  competent  to  the  manager  of  endowed  property 
to  grant  a  putni  thereof.  Motbb  Dobb  o.  Modhoo- 
sooDVir  Chowdhby         ^        ,        .    IW.  B.,4 

66. Power  to  grant 

lease  of  endowed  property.— The  shebait  of  a  religious 
endowment  is  competent  to  lease  the  endowed  lands 
and  to  appropriate  the  proceeds  for  the  purpose  of 
keeping  up  the  worship  of  the  idol,  and  a  mokud- 
dum,  under  such  a  lease,  is  entitled  to  hold  possession 
during  the  lifetime  of  the  lessor  or  during  such 
period  as  the  latter  continues  to  be  the  shebait  of  the 
endowed  lands.  Abbuth  Missbb  v,  JnGauBKATH 
iKD&ABWAmi  .  .    18  W.  B.»  489 
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8.  ALIENATION   OF   ENDOWED  PBOPSBTT 


Power  of  alienation— 00«i»MMi. 


ea 


Biffhi  of  priett 


to  ffrani  leaweM  in  hU  own  name, — ^The  high  priest  of 
a  religioiu  endowment  in  AMun,  who  was  only  a 
nominee  of  the  grantees,  was  held  to  have  no  right 
to  grant  leases  in  his  own  name  and  of  his  own  au- 
thority.   Ram  Do8b  v.  If ohbsub  Dbb  Misbbb 

[7W.R.,446 


e7. 


Power  to  prami 


lease  of  endowed  property, — Khmdim,  Tenmre  of  en- 
dowed  property  by, — ^Unless  endowed  property  de- 
scends to  the  heirs  of  a  deceased  khadim»  they  can 
have  no  right  to  manage  or  interfere  with  the  pro- 
perfy.  If  a  khadim  has  only  a  life-interest,  any 
lease  given  by  him  will  be  in  force  only  during  his 
lifetime,  and  cannot  continue  without  the  consent  of 
the  succeeding  khadim,  or  perhaps  of  the  mutwallee, 
if  he  has  any  special  right  to  confirm  leases.  Suja- 
WVT  Ali  v.  Bushbbbooddbxh      .    2  W.  B.9 188 


es.- 


•  Alienation  of  pro- 


fite  of  debutter  mehal, — The  profits  of  a  debntter  me- 
hal  may  be  assigned  so  long  as  the  deb  sheba  is  duly 
kept  up.    Shibbbbsubbb  Dabba  v.  Bboxwith 

[8W.B^AotX,159 


89. 


Orani  to  Ooeatn 


and  hie  dieciplee, — Biyht  of  Ooeavi  to  enenmber  it, 
— ^A  grant  to  a  Oosavi  and  his  disciples  in  perpetual 
succession,  coupled  with  directions  which  practically 
make  it  an  endowment  of  a  muth  with  a  limitation  A 
the  enjoyment  to  a  particular  line  of  celebrants  of 
the  worship  therein,  does  not  entitie  an  indiyidual 
Gosavi  to  encumber  the  endowment  beyond  his  own 
life.  The  English  law  relating  to  superstitious  uses 
does  not  apply  in  the  case  of  Hindu  religious  endow- 
ments.   Khusalohakd  V,  Mahadbtoibi 

[12Boia,ai4 


70. 


Property    of  a 


temple, — &nraiehi,^8ale  of  right,  title,  amdintereet 
qf  holdet.^Service  land, — ^The  property  of  a  temple 
cannot  be  sold  away  from  the  temple ;  but  thbre  is 
no  objection  to  the  sale  of  the  right,  title,  and  in- 
terest of  a  servant  of  the  temple  in  the  land  belong- 
ing to  the  temple  which  he  holds  as  remuneration  for 
his  service;  the  interest  sold  being  subject  in  the 
hands  of  the  alienee  to  determination  by  the  death 
of  the  original  holder,  or  by  his  removal  from  his 
oiBce  on  account  of  his  ftdlure  to  perform  the  service. 
LoTUKAB  9.  Waolb       .    L  Ii.  B.,  8  Bom.,  688 


71. 


Temp  orary 


pledge  of  income  ofendowment.'^Creation  qf  «i- 
bandha, — Qnare, — Whether  a  private  individual  as 
Well  as  a  royal  personage  may  create  a  nibandha.  A 
Hindu  religious  endowment  cannot  be  sold  or  per- 
manentiy  equated  though  its  income  may  be  tem- 
porarily pledged  for  necessary  purposes,  such  as  the 
repair,  oc,  Ac.,  of  tiie  temple.  Collbctob  ob 
Tbava  «.  Habx  Sitabax  .  !•  L.  B^  8  Som.,  648 
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tinned, 
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Power  of  alienation— ctf^tffwisrf. 


7a. 


Moftgaye    of 


lamde  attached  to  a  mnih.—Bom,  Act  II  of  1863, 
e,  8,  el,  3,  Effect  of  declaration  by  Qooemment  nmder. 
— Power  ofajangamgwm  to  aUenette  land  given  to 
n^Uh, — Sow  far  each  alienation  ie  binding  on  hie 
enceeeeor  in  the  oJHee. — ^The  defendant  was  in  posses- 
sion of  three  fields  (survey  Noa.  222,  860,  and  372)  as 
mortgagee  under  mortgages  executed  by  one  Q,, 
who  was  the  plaintiiTs  guru  and  his  predecessor  in 
office  as  jangam,  or  presiding  Lingayat  priest  of  the 
muth.  Two  of  the  fields  (Nos.  860  and  872)  had  been 
mortgaged  in  1868.  Q,  died  in  187^  and  in  1882 
the  pluntifi!  brought  this  suit  to  recover  posses- 
sion of  the  fields,  on  the  ground  that  it  was  not  com- 
petent to  G.  to  mortgage  them  beyond  the  period 
of  his  own  life,  and  also  on  the  ground  that  under 
elanae  8  of  section  8  of  Bombay  Act  II  of  1863,  they 
were  not  alienable  from  the  muth.  It  appeared  that 
in  1862  a  sanad  was  issued  by  Government  to  O, 
dedaring  the  land  in  dispute  to  be  his  personalinam, 
and  oontinuable  for  ever  as  transferable  private  pro- 
perty, subject  only  to  chaothai  and  nagamna  This 
sanad  was  withdrawn  in  1868,  and  another  sanad  was 
issued,  declaring  the  land  to  be  service  emolument 
appertaining  to  the  office  ol  jangam,  on  condition 
that  the  holders  thereof  should  perform  the  usual 
services  to  the  community,  and  should  continue  faith- 
ful subjecto  of  the  British  Qovemment.  The  sanad 
steted  as  follows : — "  As  this  vatan  is  held  for  the 
performance  of  service  it  cannot  be  transferred,  and 
in  ocftisequence  no  namiana  win  be  levied."  The 
naavrana,  which  had  been  levied  under  the  sanad 
of  1862  for  the  yean  from  1861-62  to  1865-6e>  was 
refunded.  Held  that  the  plaintiff  was  entitied  to 
recover  the  land  in  question.  The  circumstance  of 
the  repayment  of  naiarana  and  chaothai  for  the  vean 
1861-66  dearly  showed  that,  in  the  opnion  of  the 
Government,  a  personal  inam  had  been  wrongly 
granted  to  G.  l^  the  sanad  of  1862,  and  there 
was  nothing  to  show  that  O,  objected  to  the 
dedsion  ultimately  arrived  at  by  Government.  After 
the  passing  of  Bombay  Act  II  of  1868  it  would  not 
have  been  open  to  bun — as  it  was  not  open  to  his 
mortgagee  now — ^to  contest  that  decision  in  any  way, 
for  by  section  16,  clause  (<J),  of  that  Act  it  is  compe- 
tent to  Government  to  determine  any  question  as 
to  whether  or  not  any  lands  are  hdd  for  service,  and 
the  decision  of  Government,  when  once  made,  is  final. 
Since  1868  there  could  be  no  question  that  the  lands 
comprised  in  the  sanad  had  not  been  alienable  by  the 
jangam  of  the  math  beyond  his  lifetime,  and  as  they 
bdonged  to  a  service  vatan  they  were  held  on  a 
tenure  of  successive  life-estates.  Afer  the  death  of 
(7.,  therefore,  the  plaintiff,  as  G*e  successor  in  office, 
was  entitled  to  the  whole  of  the  inam  land  claimed 
by  him.  Jahal  Sahbb  «.  Mttbgata  Swami 

[L  Ii.  B^  10  Bom.,  84 


Itiability     of 


78. 

eaoaethan  of  muth  for  money  borrowed  by  the  etami^ 
— The  svami  of  a  math  presumably  has  no  private 
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Power  of  alienation— coji<tiMc«<f. 

property,  and  most  "be  assumed  to  be  pledging  the 
credit  of  the  math  when  he  borrowg  money  for  the 
porpoeeB  of  the  mnth.  Proper  purpoBes  are  to  be 
determined  by  the  usage  and  custom  of  the  muth. 
Shankas  Bhabati  SvhMX  V,  Ybkkafa  Naik 

[I.Ii.B^9Bom^422 


74. 


J^eet  of  execw 


iio»  proeeedingn  against  tuecettor, — Id  1866  F.  (the 
fiither  of  the  pliuntiff)  sued  his  brothers  JT.  and  O, 
(one  of  the  two  sons  of  H,  and  defendant  No.  1),  to 
establish  his  right  to  a  third  share  of  the  manage- 
ment of  certain  lands  granted  for  the  maintenance 
of  a  Hindu  temple.  In  that  suit  V,  obtained  a  de- 
cree that  he  should  have  the  exclusive  management 
every  tUid  year,  but  was  ordered  to  pay  costs.  To 
enforce  payment  of  these  costs,  E..,  in  execution  of 
the  decree,  attached  the  third  share  of  V.  in  the 
management  of  the  land.  The  share  was  accord- 
ingly sold  by  auction  in  January  1870,  to  a  Marwadi, 
who  afterwaids,  in  May  1870,  re-sold  it  to  the  appel- 
lant T,  (another  son  of  H,  and  defendant  No.  2). 
F.  died  in  1876.  In  1879  the  plaintiff  sued  Q»  and 
the  appellant  (the  two  sons  of  H.)  iot  his  share  of 
the  management.  It  was  contended  for  the  defence 
that  as  the  execution  sale  of  January  1870  was  not 
set  aside  within  a  year,  the  right  to  treat  it  as  void 
by  the  plaintiff  was  barred  by  lapse  of  time.  Held 
that  in  cases  of  endowments,  when  the  founder  has 
vested  in  a  certain  family  the  management  of  his 
endowment,  each  member  of  it  succeeds  to  the  man- 
agement performam  doni,  and  that,  therefore,  on 
V.'b  death,  tiie  plaintiff's  right  to  succeed  to  the 
management  was  quite  unaffected  Vy  ^u^y  proceed- 
ings in  execution  against  V,  during  his  life.  Tbdc- 
BAX  Bawa  V.  Naaayak  Bawa 

[L  Ii.  B.,  7  Bom^  188 

76. J^ad'  Seff.  XXIX 


of  1802,—Mirasi  hatmam,Smolummd9, — AUetM- 
turn, — ^The  lands  attached  to,  and  forming  the  emo- 
luments of,  the  office  of  kamam  in  permanentiy- 
settled  estates  cannot  be  alienated  by  the  holder  of 
the  office  to  the  prejudice  of  his  successor.  Muppidi 
Papaya  o.  Ramava  .    I.  !••  B.»  7  MacL,  85 


7a 


Pofwr  of  Archa' 


h€u  of  pagoda  to  alienate  in  order  to  alter  form  of 
wareUp, — Legal  neeeesUy  for  aUenaSian. — It  is  not 
competent  to  the  Archakas  of  a  pagoda  of  their  own 
authority  to  make  an  alienation  for  the  purpose  of 
altering  the  form  of  worship  in  the  pagoda,  or  in 
contemplation  of  such  alteration.  Any  assignment 
of  the  office  must  carry  with  It  the  duty  of  con- 
tinuing the  form  of  worship  hitherto  observed, 
Vbhkatabayab  V,  SanrayASA  Ayyanoab 

[7  Mad.,  82 


77. 


LiabiUtg  of  eon 


for  fafket^e  debt,— Service  inam  of  father  enfran- 
chieed  in  favour  of  eon, — In  execution  of  a  mone^ 
dacree  obtained  against  M,,  as  representative  of  his 


HXRDXT      LAW  —  EKDOWMENT  —  mm- 

tifvued. 

8.  ALIENATION    OF    ENDOWED  PROPERTY 
— eowtinned. 

Power  of  alienation— ooa^taie^i. 

deceased  father,  the  creditor-  attached  and  sold  cer- 
tain land  which,  having  been  in  the  possession  of  the 
father  as  the  emolument  of  the  office  of  kfumam, 
was,  after  his  death,  enfranchised  by  Oovemment  and 
granted  to  Jf.  and  his  brother, — Held  that  the  land 
was  not  liable  to  be  sold  in  execution  of  the  decree. 
Kbibhitaya  «.  CHunrAYA  .  L  Ik  B.,  7  MacL,  697 

7a 


Debt  eoniraeted 

hg  head  of  mattam, — Liahilitg  of  hie  eucceeeor  in 
office, — ^The  property  belonging  to  a  mattam  is  in 
ract  attached  to  the  office  of  mattamdar  and  passes 
by  inheritance  to  no  one  who  does  not  fill  the  office. 
Though  it  is  in  a  certain  sense  trust-property,  the 
superior  has  large  dominion  over  it,  and  is  not 
accountable  for  ito  management  nor  for  the  expendi- 
ture of  the  income,  provided  he  does  not  apply  it  to 
any  purpose  other  than  what  may  fairly  be  regarded 
as  in  furtherance  of  the  objects  of  the  institution. 
Acting  for  the  whole  institution,  he  may  contract 
debts  for  purposes  connected  with  the  mattam,  and 
debts  so  contracted  might  be  recovered  from  the 
mattam  property,  and  would  devolve  as  a  liability  on 
his  successor  to  the  extent  of  the  assets  received  by 
him.  The  origin  of  mattams  discussed  and  explained. 
Saxantha  Pavdaaa  v.  Sbllappa  Chitti 

[L  Ii.  B.,  2  MacU  176 

H1NDX7  LAW— FAMILY  DWELLINGK 
H0U8E. 

See  CA8B8  UNDKB  ExBOTTTioir  OP  Dbobbb 

— MOSB  OP  EZBCUTION — JoiNT  PbO- 
PBBTY. 

See    Pabtitiok— -MoDB     op    EPPEoriva 
Pabtitiov      .   L  L.  B.,  8  Gale,  614 

L Bight  of  widow  to  reBide  in 

fBaDily'''hovme,— Maintenance. — Obligation  ofeone 
to  provide  her  trith  residence, — ^Although  a  Hindu 
widow  is  entitied  to  look  to  her  sons  to  furnish  her 
with  a  residence,  she  cannot  insist  on  a  right  to  live 
in  any  particular  house.    Mohxtk  Qbbb  v,  Tota 

[4ir.W.,168 


SL        '  JELight   of  eon   ib 

Meet  widow. — Doctrine  (f  factum  ealet, — ^A  Hindu 
med  leaving  a  widow  and  an  adopted  son,  who  con- 
tinued, after  his  death,  to  reside  in  the  same  dwell- 
ing-house in  which  they  had  resided  with  the  de- 
ceased during  his  lifetime,  and  which  formed  a 
portion  of  his  estate.  The  son  being  an  infant,  the 
widow  had  the  management  of  the  house,  and  let  a 
portion  of  it  to  tenants  at  a  monthly  rent.  Subse- 
quentiy  the  son  sold  the  house^  as  his  property  by 
mheritance,  to  a  stranger,  who  gave  the  widow  and 
tenants  a  week's  notice  to  quit  Scld  that  the  son, 
even  if  he  had  attained  his  majority,  could  not  evict 
the  widow,  or  authorise  a  purchaser  to  do  so,  without 
providing  some  other  suitable  dwelling  for  hear;  nor 
in  any  case  could  th^  tenantB  be  tamed  out  without 
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HINDU  IiAW-FAMIIiY  DWIDULINQ- 
HOUSE.— Bight  of  widow  to  reside  in 
family-hotuie— coA^tfNteil. 

a  month's  notioe.  It  aeems  that  the  pasBage  in 
Kaiyayana  (2  CoUhrooJ^s  Digest,  p,  1S3)  is  a  re- 
striction, and  not  a  moral  precept  only,  and  that  the 
heir  of  the  deceased  has  not  snch  a  right  in  the 
dwelling  of  the  family  that  he  can  at  once,  of  his 
pleasure,  turn  out  the  females  of  the  family,  or  sell 
it  and  give  the  purchaser  a  right  to  turn  them  out. 
MAiraALA  Dbbi  v.  Divanath  Bosb 

[4  B.  L.  B^  O.  C  72:  12  W.  B^  O.  G^  86 

Sight  of  aMetum- 


purchMer  to  efeotwidow^—A  Hindu  widow,  who  re- 
sides with  her  nushand  and  the  members  of  his  family 
in  the  family  dwelling-house  while  he  is  alive,  b  enti- 
tled to  reside  therein  after  his  death,  and  cannot  be 
ousted  by  the  auction-purchaser  of  the  rights  and 
interests  in  the  house  of  her  husband's  nephew. 
GaUBI  «•  CHAlTDSAXAiri      .     L  la.  B^  1  AIl^  282 

Aneoitral  proper' 


iy, — Mortgage. — 8dle  im  execution  of  deeree.^L., 
a  Hindu,  mortgaged  the  dwelling-bouse  of  his  family, 
such  dwelling-house  being  ancestoal  property.  Setd, 
in  a  suit  agunst  L.'e  mother  and  wife  to  enforce  the 
mortgage,  brought  after  L.'e  decease,  that  the  mort- 
gage could  be  enforced.  Mangala  DM  v.  Dina- 
nath  Bo*e,4B,  L,  R^  O.  C,  72,  and  Bawri  v.  Chan- 
dramam,  L  L,  JB.,  1  All,  262,  distinguished.  Bhi- 
KHAM  Das  v.  Puba  I.  L.  B^  2  AIL,  141 

-Auetum-purekaeer, 


Sight  of^  The  widow  of  a  member  of  a  joint  Hin- 
du family  can  claim  a  right  of  residence  in  the  fami- 
ly dwelling-house,  and  can  assert  such  right  against 
the  purchuer  of  such  house  at  a  sale  in  execution  of 
a  decree  against  another  member  of  such  family. 
Gauri  v.  Chandramani,  L  L.  S.,  1  AIL,  262,  and  Man- 
gala  Dehi  V.  Dinanath  Boee,  4  B.  X.  B.,  O,  C,  72, 
followed.    TALBXAjrD  Sihoh  v,  Rukicina 

[L  L.  B^  8  AIL,  868 

On  the  29th  June, 


1876,  the  plaintiff  obtained  a  money  decree  by  con- 
sent against  B,,  the  father-in-law  d  the  defendant. 
On  the  24th  of  July,  1876,  the  plaintiff  attached 
a  house  of  B.  On  the  12th  October  1876,  the  de- 
fendant sued  B.  for  maintenance,  and  alleged  that 
the  house  in  question  was  the  property  of  her  deceased 
busband  and  B.,  and  she  claimed  the  right  to  con- 
tinue to  Uve  in  it.  On  the  10th  of  November  1876, 
and  during  the  pendency  of  the  defendant's  suit 
against  JB.,  the  house  was  sold  under  the  plaintiff's 
decree  against  B.,  and  the  plaintiff  himsetf  became 
the  purchaser.  On  the  20th  of  June  1877,  the  de- 
fendant obtained  a  decree  agunst  B,  in  terms  of  the 
prayer  of  her  plaint.  On  the  27th  of  August  1879, 
the  plaintiff  brought  the  present  suit  to  eject  the 
defendant  from  the  house.  Held  that  what  the 
plaintiff  bought  from  B,  was  his  right,  title,  and  in- 
terest in  the  house,  which,  bdng  subject  to  the  decree 
in  the  defendant's  pending  suit,  the  plaintiff's  pur- 
chase was  likewise  subject  to  the  same,  and  the  cir- 
cumstance that  the  plaintiff  had  placed  a  prior 
attachment  on  the  house  made  no  difference.    The 


UINDU  IiAW— FAMILY  DWEIiLINO- 
HOUSE.— Bight  of  widow  to  reside 
in  family-hotuie— oofi/i»iMc{. 

plaintiff  therefore  could  not  eject  the  defendant 
during  her  lifetime.    Pabvati  v,  Eisansino 

[LIi.B.,8Bom^687 

7.  ——————     Pnrehaeer  firom 

the  heir  with  knowledge.—  Widou^e  right  of  reai- 
denee  a  charge  on  the  property, — Where  a  pur- 
chaser purcluues  a  house,  the  property  of  a  Hindu 
family,  from  the  heir,  with  full  knowledge  that  the 
widow  is  residing  and  being  midntained  in  it,  such 
purchaser  cannot  ask  for  the  summary  eviction  of 
the  widow  from  the  house,  even  though  there  may 
be  other  property  in  the  hands  of  the  heir  out  of 
which  her  maintenance  could  be  derived,  but  the 
purchaser  takes  the  house  subject  to  the  right  of  the 
widow  to  continue  to  reside  therein.  Lakthman 
Bamchandra  Joehi  v.  Satyahhamahai,  I.  Z.  £.,  2 
Bom.,  494,  distinguished.     Dalsukhbam   Maha- 

BUKHSAX,  V.  LALLUBHAI  MoTIOHAKD 

[L  li.  B.,  7  Bom.,  282 
HINDU  LAW— aiFT.  CoL 

1.  BBQUI8ITB8  VOB  GlFT  .  .  .  .  : 

2.  Gifts  mortis  causa  . 

8.  powbb  to  makb  and  aoobpt  glfts     , 

4.  CONSTBUOnOH  OB  GlBTB — ^BT    WiLL   OB 

Dbbd 

6.  RlTOOATIOK  OB  GiFES  .  .  2274 

See  HiBDV  Law* Joint  Family. 

[L  L.  B.»  1  AIL,  429 

See  Cabbs  ithdbb  Hindit  Law— Will — 

CONBTBUOTION  OB  WiLL. 

See  HiBDU  Law— Will— Powbb  op  Dm- 

P08ITI0N— DiBHBBISOK. 

[L  Ii.  B^  1  Bom.,  660 

See  Halabab  Law— Gitt  .  6  Mad.,  IM 
[I.  UB^  7  Mad.,  816 


1.  REQUISITES  FOB  GIFT. 


1. 


out  of  freehold  to  heirB.- 


Wordt  of  inheritance. — By  Hindu  law  no  words  of 
inheritance  are  necessary  to  pass  a  freehold  interest 
in  htnd  to  the  heirs.  Anubdomohbt  Dobsbb  v. 
DoBD  East  India  Coicpant 

[4  W.  B^  P.  C^  61 :  8  Moore's  L  A^  48 

Qift  to  wife.— 7For«f#  of  inherit- 


anee, — Suehandand  wife. — Immoveable  property. — 
It  is  not  necessary  in  Hindu  law,  in  order  that  a  wife 
should  take  an  absolute  estate  in  immoveable  proper- 
ty under  a  deed  of  gift  from  her  husband,  that  the 
gift  should  be  made  with  such  words  of  limitation 
as  are  ordinarily  used  to  convey  an  estate  of  inherit- 
ance. The  intention  of  the  husband  may  be  express- 
ed in  other  ways,  and  is  a  matter  of  construction 
merely.  Koonj  Behary  Dhur  v.  JPrem  Chand  Dntt, 
I.  L.  B.,  6  Cale.,  684:5  C.  L.  B.,  661,  diBtinguished. 
Bax  Nabaib  Sibo  «.  Pbaby  Bhuout 

[I.  L.  a,  9  Calo^  880 :  18  C.  L.  B^  lOe 
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DIGEST  OF  GASES. 


Hnn>n  IjAw— oift— ooM^MMii. 

1.  REQUISITES  FOR  QtlVT-^eonHnued. 

a Verbal  grant  of  land  with 

poasession* — ^A  verbal  grant  of  land  followed  by 
poflsession  ii  valid  under  the  Hindu  law.  Anony- 
mous   ....    1  Ind.  Jar.,  0. 8^  186 

4. Possession,  Necessity  of.^5«t- 

siUf  Abtenee  of, — ^The  abBence  of  seisin  b  no  objection 
to  the  validity  of  a  gift  by  a  Hindu.  Where  a  cadet 
member  of  the  Doomraon  family  gave,  for  the  support 
of  his  illegitimate  sons,  certain  properties  which  he 
pordiased  out  of  the  savings  and  profits  of  his  ap- 
panage, even  admitting  that  he  was  in  possession  of 
such  properties  during  his  lifetime,  his  posseenon 
vpould  be  that  of  a  trustee  for  his  illegitimate  sons. 

MOHBSHUB  BUKBH  SlN&H  0.  OUVOOK  EOONWAB 

[6W.B.,a46 

5. Oijt  of  land.^A 

gift  of  land  is  not  complete,  by  Huidu  law,  without 
possession  or  receipt  of  rent  by  the  donee.  Habjiyan 
Anaksbax  V,  Naeav  Hasibhai 

[4  Boia,  A.  C  ai 


a Qifi    of   laud.-- 

Meeeipi  of  rent,— To  make  a  gift  of  land  complete 
under  the  Hindu  law,  there  must  be  either  possession 
or  receipt  of  rent  by  the  donee.  The  receipt  of  rent 
may  be  by  an  agent,  and,  if  the  transaction  is  bond 
Jlde,  it  is  immaterial  that  such  agent  has  before  the 
gift  received  the  rent  for  the  donor.  Bank  op  Hin- 
DVSTAir,  China,  and  Japan  «.  Prbmchavd  Rai- 

OHAND.    AXBDBHAI  HUBIBHAI  V,  PbBMOHAND  RaI- 

CHAND         ....    6  Bom.,  O.  C,  88 


7. 


'  Po9§e89umretaiimed 


6y  donor,-^Tran9fer  of  pottesHon, — Symbolical 
irantfer.^A  gift  by  a  Hindu  unaccompanied  either  by 
possession  on  the  part  of  the  donee  or  any  symbolical 
act,  such  as  handing  over  documents  of  title,  or  per- 
mitting the  donee  to  receive  rents,  is  not  in  itself  a 
valid  transaction,  even  though  the  deed  of  gift  be  re- 
gistered.   DA0AI  Dabbb  v.  Mothuba  Nath  Chat- 

TOPADHTA 

[I.  L.  B.,  9  Calc  864: 12  C.  I..  B.,  680 

Oiftofla»d,^-Me- 


fftUraiion,  Effect  of, — The  plaintiif  sued  for  possession 
of  certain  lands,  alleging  that  they  had  been  given  to 
him  under  a  deed  of  g^  registered.  It  was  found 
that  no  possession  was  given  to  him  under  the  deed. 
It  was  contended  for  him  that  his  title  was  complete 
without  possession,  as  the  deed  had  been  r^tered, 
and  that  the  object  of  the  rule  as  to  possession  was  to 
give  publicity  to  the  transaction.  Sehd  that  the 
plaintiff  was  only  entitled  to  the  land  of  which  he 
had  been  put  into  possession.  According  to  Hindu 
law,  in  order  to  give  complete  validitv  to  a  g^  of 
land  as  between  donor  and  donee,  the  donee  must  be 
put  into  possession.  Registration  gives  the  donee 
neither  actual,  constructive,  nor  symbolical  possession, 
and,  therefore,  cannot  be  regarded  as  equivalent  to 
delivery  and  acceptance.  Yasudbv  Bhat  v.  Naba- 
TAN  Daji  Damlb    .        .    1. 1«.  B.*  7  Bom.,  181 


8. 


Want  of  change 


HINDX7  LAW— ODPT^eoii^«M(f. 

1.  REQUISITES  FOR  GIFT->-cos^sim<I. 

Possession,  ITeoessity  ot-^coniinnod, 

by  the  defendant,  a  Hindu,  to  his  wife,  stipulating 
that  the  defendant  and  his  wife  should  continue  to 
enjoy  certain  immoveable  property  jointly,  with  a 
right  of  survivorship,  and  contaimng  a  promise  by 
the  defendant  to  surrender  the  property  to  his  wife 
if  he  married  again.  Keld  tihat  the  instrument  did 
not  operate  by  way  of  gpU%,  there  being  no  change  in 
the  possession  of  the  property,  nor  as  a  declaration 
of  trust,  and  that  it  did  not  create  a  binding  obliga- 
tion which  the  law  would  enforce.  Q^Mwe, — Whether 
the  Hindu  law  admits  of  the  applicability  of  the  prin- 
ciple on  which  Courts  of  Equity  in  England  hold  vo- 
luntary declarations  of  trust  to  be  binding  agunst 
the  declarant.  Vbncattaohblla  Manitakabbb  o. 
Tkathajocal   ....       4  Mad.,  480 


10. 


Gift  not  followed 


by  aeiual  poeeeseion, — A  Hindu  merchant  made  an 
absolute  and  immediate  gift  of  all  his  property  to  the 
widow  of  his  daughter's  grandson  who  lived  with  him, 
and  in  regard  to  whom|  he  stood  is  loco  parentis*  It 
did  not  appear  that  the  gift  had  been  followed  by 
possession,  and  the  donor  continued  to  carrv  on  the  busi- 
ness in  his  own  name,  until  his  death,  which  hastened 
some  two  years  afterwards.  Held  that  the  gut  was 
valid.  Anunehand  Rai  v.  Kishen  Mohun  Bnncjtk, 
1  Sel,  Sep,,  p,  162,  cited  and  followed.  Taba  Bbbbb 
«.  Ghasibak  8G.Ii.B.y247 


11. 


Gift  giving  right 


of  po99ee$ion. — IVst^.^An  instrument  was  executed 


to  obtain  posteseion, — Held  that,  consistently  with 
the  authorities  in  the  Hindu  law,  a  gift,  where 
the  donor  supports  it,  the  person  who  disputes  it 
claiming  adversely  to  both  donor  and  donee,  is  not  in- 
valid for  the  mere  reason  that  the  donor  has  not  de- 
livered possession ;  and  that  where  a  donee,  or  vendee, 
is,  under  the  terms  of  the  gift,  or  sale,  entitled  to 
possession,  there  is  no  reason  why  such  giH  or  sale, 
though  not  accompanied  by  possession,  whether  of 
moveable  or  immoveable  property  (where  the  gift  or 
sale  is  not  of  such  a  nature  as  would  make  the  giving 
effect  to  it  to  be  contrary  to  public  policy),  shoSd  not 
operate  to  give  the  donee,  or  vendee,  a  right  to  obtein 
possession.  Kalidab  Mulliok  «.  Kanhaya  Lal 
Pundit  L  Ii.  B.,  11  Calo.,  121 :  Ii.  B.,  11 L  A.,  218 


12. 


Construction  of 


deed  of  gift, — Qift  with  po*te9sion.^8.,  on  23rd  Sep- 
tember 1874|,  executed  an  instrument  of  gift  in  favour 
of  his  two  daughters  and  his  adopted  son,  whereby  he 
gave  them  **  his  houses  and  shops  and  other  moveable 
and  immoveable  property  and  his  loan  transactions  " 
in  equal  one- third  shares.  At  this  time  he  was  possessed 
of  a  one-third  share  in  a  certain  partnership  business. 
After  the  death  of  S,,  If.,  one  of  the  daughters,  sued  N., 
the  adopted  son,  for  one-third  of  her  father's  property 
including  his  share  in  the  partnership  business. — 
Meld  that,  inasmuch  as  the  donor  had  relinquished 
the  subject  of  the  gift,  so  far  as  he  could,  and  had 
vested  it  in  the  donees,  possession  under  the  gift  had 
passed  to  M,  Seld  also  on  the  construction  of  such 
instrument  that  it  did  not  give  Jf .  a  share  in  her 
father's  partnership  business.  Man  Bhabi  v.  Nau- 
NiDH  ....    I.  Ii.  B.,  4  AIL,  40 
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1.  REQUISITES  FOB  QlFT-^oMtmed. 
Fos8eMion»  Neoeasity  of^eontimued, 
13,  _^-^^_^_^__  DeoUuration  hp 
donor  io  one  %»  pkyHeai  possMfion. — Where  one  of 
sevend  joint  donees  is  already  in  physical  occupation 
of  the  subject-matter  of  an  intended  g^t,  a  declaration 
by  the  donor  to  the  donee  so  in  occupation,  assented 
to  by  such  donee,  that  he  has  parted  with  the  posses- 
sion in  &vour  of  the  donees,  converts  mere  occupation 
into  possession,  and  amounts  to  a  valid  gift  under  the 
Hindu  law.    Bai  Kushaii  v.  Lakhma  Mana 

[I.Ii.B«»7Bon&^462 


2.  GIFTS  M0MTI8  CAUSjL 


14. 


Donatio  mortU  eatuia.— 0^/f 


inter  otoos. — A  Hindu  on  his  death-bed*  a  few  days 
before  he  died,  caused  certain  Qovemment  paper  to 
be  given  to  his  son  in  his  pres^ice  in  these  words : 
*'  Bring  out  the  papers,  and  give  them  to  my  son ; " 
but  he  did  not  make  or  direct  endorsement  thereof. 
Subsequently,  being  asked  to  endorse  them,  he  said, 
"  I  am  very  weak ;  how  can  I  sign  so  many  papers  ? 
When  I  get  a  little  strength  I  will  sign  them.  What 
cause  have  you  for  being  anxious  ?*'  Meld  by  Pheab, 
J,,  that  it  was  a  good  donatio  moriie  eauea,  A  do* 
natio  mortis  causa  has  not  the  same  signification 
here  as  in  Eng^nd.  Meld  on  appeal  by  Pbacook,  C. 
J. — The  gift  was  not  governed  by  the  strict  principles 
of  Engli^  law,  but  by  the  Hindu  law.  By  English 
law  there  was  a  valid  donatio  mortis  eausa ;  assum- 
ing it  to  be  a  gift  inter  vivos,  it  was  a  valid  gift  by 
Hindu  law,  and  the  principal  and  interest  secured  by 
the  Government  papers,  and  not  the  mere  paper,  pass- 
ed to  the  donee.  By  Maofhhbsoit,  J, — ^The  circum- 
stances amounted  to  a  gift  by  a  nuncupative  will 
made  in  contemplation  of  death.  Ufbvdba  Kbishva 
Dbb  V,  Nabih  Ksishjsta  Bosb 

[8B.Ii.IUO.C^U8 

S.  C.  Kbishva  Dbb  «.  Woopbnbba  Kbishba 
Dbb 12W.B^O.C^4 


1& 


Qieing  with  in. 


tention  to  peus  properijf, -^The  EUndu  law  makes  no 
distinction  in  favour  of  gifts  in  contemplation  of 
death,  as  respects  the  le^  requisites  to  constitute 
a  perfect  disposition  by  gift.  Those  requisites  are, 
a  giving,  either  orally  or  by  writing,  with  the  inten- 
tion to  pass  the  property  in  the  thing  given,  accom- 
panied by  its  actual  delivery  and  acceptance  in  the 
donor's  lifetime.  When  aU  these  requisites  have 
been  fulfilled  there  is  nothing  in  Hindu  law  to  pre- 
vent effect  being  given  to  a  ^ft  in  contemplation  of 
death.  The  theory  of  the  donatio  mortis  causd  con- 
sidered.    yi8AI(AT0HKI  AMMAL  «.  SUBBU    PiLLAI 

[6  Had.,  270 


la 


Deed  of  gift  made  on  death- 


bed.— iVoof  of  such  deed, — In  establishing  the 
validity  of  a  deed  of  giH  taken  from  a  woman  stricken 
with  a  mortal  disease,  and  in  expectation  of  death, 
proof  at  least  of  equal  strictness,  as  is  required  to 
prove  a  testamentary  disposition,  must  be  given,  and 
the  proof  tovupport  such  a  transaction  ought  to  be 
sufficient  to  establish  that  she  knew  what  she  was 


HINDU    IiAW'^ajJfT'-^niiimed, 

2.  GIFTS  MORTIS  CAUSA-eontinmed. 

Deed  of  gift  made  on  deatbi-^bed—oontinned. 

about»  and  intended  to  make  such  disposition  of  ber 

property.    Thakoob  Dathbb  v,  Rai  Balaok  Bam 

(:iOW.H.,F.  CS 

U  Moore's  I.  A.,  189 

8.  POWER  TO  MAKE  AND  ACCEPT  GIFTS. 


17. 


Self-aoqnired    immoveable 


property.— j&Mare«  law. — Gh^  to  one  child  to 
exclusion  of  others, — Under  the  Benares  law  a  man's 
immoveable  property  though  self-acquired  is  not 
within  his  power  of  disposal  so  absolutely  by  gift  in 
his  lifetime  as  to  enable  him  to  give  It  aU  to  one 
son  or  grandson  to  the  exclusion  of  the  rest. 
Mahabookh  v.  BiTDBBB  .  1  ST.  W^  Ed.  1878, 168 

la 


— —  Gift  of  portion  of  aemindari 
after  marriage  to  daughter.— A  deed  of  gift  of 
land  forming  part  of  a  zemindari,  executed  by  the 
zemindar  in  favour  of  his  daughter  five  years  subse- 
quent to  her  marriage,  is  not  valid.  Sivakabaitja 
Pbbuicaii  Sbthitbatab  v.  Mutiv  Ramauvoa 
Sbthubatab.  Attulakbhmi  Akxal  v,  Sivaha- 
BABJA  Pbbumal  Sbthubatab   .        .  8  Mad,  75 


19. 


Gift  of  separate  3property  to 


Blnda  -widow.— Interest  of  Mindu  widow, — 
Power  of  alienation, — Chift  to  agent  as  reward, — 
Want  of  consideration, — C,  a  Hindu,  subject  to  the 
Mitakshara  law,  died  leaving  a  widow  £,  but  no 
issue.  In  his  lifetime  he  had  transferred  to  £  by 
gift  mouzah  R.,  a  portion  of  his  real  estate.  After  hia 
death  J,  and  P.,  his  brothers,  sued  JS.  for  possession  of 
mouzah  R.  as  being  ancestral  property.  Their  suit  waa 
dismissed,  the  Sudder  Court  finding  it  to  be  separate 
property. '  That  Court  found  that  M.  had  acquired 
mouzah  R.  from  C,  by  g^  and  that  S,  only  took 
under  this  gift  a  life-interest  in  it.  J.  and  P,  having 
died  J2.  made  a  gift  of  mauza  R.  to  her  agent  as  a 
reward  for  his  faithful  services.  In  a  suit  by  Al,  son 
of  J.,  as  the  heir  of  his  uncle  C,  to  set  aside  this  gift 
to  the  agent  as  illegal, — Meld,  on  the  finding  that  M. 
had  acquired  the  property  from  her  husband  by  gift, 
that  she  did  not  ^ke  an  absolute  interest  in  the  pro- 
perty under  the  gift,  and  her  husband's  heirs  could 
question  the  validity  of  the  gift  to  the  agent.  Meld 
also,  that  the  gift  to  the  agent  being  made  only  out 
of  motives  of  generosity  was  invalid.  Ritsb  Nabaiit 
SufGH  V.  Rup  KuAB  .    I.  Ij.  B.9 1  All.,  78^ 


20. 


Gift  by  married  woman  to 


TrlTiflTnan. — Oift  of  immoveable  property  by  woman 
without  content  of  her  husband.  Plaintiff  sued  to 
enforce  a  gift  to  him  of  immoveable  property  by  a 
woman  living  under  his  guardianship  as  against  her 
husband.  Meld  that  such  taking  of  the  woman's 
property  by  her  kinsman  is  wholly  repugnant  to 
Hindu  Uw.  (iuare,—Caa.  a  woman,  without  the 
consent  of  her  husband,  during  coverture,  absolutely 
alienate  her  own  landed  property?  Dahtulubi 
RAYAPrABAZ  V,  Malapttdi  Rayusu  •  2  Mad,  880 


SL 


Gift  among^  Faraia.— G^<  to 


married  woman,-~Amor\g  Parsis  a  gift  may  be  made 
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8.  POWEB  TO  MAKE  AND  ACCEPT  GIFTS— 
eoniinued. 

Gift  among  VaniM'-continmed, 

to  the  ieparate  ase  of  a  mairied  woman,  or  of  a 
woman  about  to  he  married.    Mbbbai  v.  "Psbozbai 
[I.  Ii.  lU  6  Bom.,  268 


22. 


•  Iieper»  Gift  by.— By  Hindu  law 


a  person  becoming  a  leper  is  not  incapable  of  making 
a  gift  of  proper^  to  which  he  had  previously  auo- 
oeeded.  Saicaohusk  Audioabm  Bxsagsb  v.  Boop 
DasbBtbagbb  .    6W.K.,68 

23. Olft  to  one  son  to  ezolnaion 

of  others — .Mitakaketra  law, — Setf-ae^utred  im- 
moveable property. — A  Hindu  son,  subject  to  the 
Mitakshara  law  of  inheritance,  sued  to  obtain  a  de- 
claratory decree  for  a  moiety  of  a  house  which  the 
father  had  conveyed  by  deed  of  gift  to  plaintiffs 
brother,  being  the  self  •acquired  immoveable  property 
of  his  father,  on  the  ground  that  under  the  Hindu 
law  a  ^ther  is  not  permitted  to  make  a  gift  of 
immoveable  property  to  one  son  to  the  injury  of  the 
other.  Beld  (reviewing  all  the  authorities  and  prece- 
dents on  the  subject)  that  although  prohibition  of 
such  a  gift,  on  moral  or  spiritual  grounds,  ma^  be 
implied  by  the  texts  of  Hindu  law,  yet,  whero  it  is 
not  dedaied  that  there  is  absolutely  no  power  to  do 
such  acts,  those  acts,  if  done,  are  not  necessarily  void, 
and  that  therefore  an  exclusive  gift  to  one  son  by  the 
father  of  self -acquired  immoveable  property  is  not 
illegal    SiTAL  V.  Madho     .  I.  L.  &.,  1  AIL,  804 


24. 


Gift  by  co-sharers  without 

consent  of  others.— JZis/^  that  on  the  Bombay 
side  of  India,  a  member  of  an  undivided  Hindu 
family  cannot,  without  the  consent  of  his  coparce- 
ners, make  a  gift  of  his  share  in  the  undivided  pro- 
perty, or  dis|^  of  it  by  wilL    .GAireuBAi  Kox 

SiDHAPPA  «.  BAMAWA  BIH  BhUCAHVA 

[8  Bom.,  A.  C^  66 

VSANDATAlirSAS  BAKDAS  «.  TAXTTirABAI 

[12 


26. 


-  Gift  of  undivided  share  by 


a  coparcener. —  Voluntary  alienatum,—Aliena* 
txon  to  etrangere  and  relativea, — The  rule  of  Hindu 
law  which  forbids  voluntary  alienations  of  the  family 
estate  by  a  Hindu  coparcener  applies  as  well  to  gifts 
to  relatives  as  to  gifts  to  strangers.  Pofnusaici  v. 
Thatha  .    I.  Ii.  B.,  9  Mad.,  278 


26. 


Gift  to  concubine.— ra2t({tiSy 


0-^  gifi, — Q.^  a  member  of  an  undivided  Hindu 
family,  died  leaving  him  surviving  two  nephews, 
F.  A,  and  F.  Ji(.,  and  F.,  a  concubine  of  6^.  V,  A. 
lived  with  Q.  at  the  time  of  his  death,  and  had  the 
whole  of  Q*9  property,  moveable  and  immoveable, 
left  in  his  (F.  A**)  possession.  F.  A.y  before  his 
death,  made  a  gift  of  the  said  property  to  F.  in  con- 
sideration of  her  having  been  (7/#  concubine  for  many 
years.  In  a  suit  brought  by  F.  iS.  to  recover  the 
whole  property  from  F.,  she  claimed  it  by  virtue  of 
the  gift  to  her  by  F.  A.Seld  that  the  gift  was 
invalid  as  against  F.  JB.,  who  was  entitled  to  the 
whole  property,  subject  to  the  maintenance  of  F.  as   | 


8.  POWBB  TO  MAKE  AND  ACCEPT  GIFTS— 
eonHnmed. 

Gift  to  concubine— eofi^'iH(«c2. 

a  concubine  of  Q.  for  many  yean;  the  High  Court 
also  directed  the  said  maintenance  to  be  secured  for 
her  (F.)  by  investment  of  a  sufficient  part  of  the  pro- 
perty in  trust  for  that  purpose.  Vbavdataitdas 
Bakdab  V.  Yamunabai  .    12  Bom.,  229 


27. 


Gift     to    idiot— FaZtV2t<y    of 


gift, — There  is  no  prohibition  in  the  Hindu  law 
against  a  gift  to  an  idiot.  Although  an  idiot  child 
cannot  take  by  right  of  inheritance,  a  gift  by  a  pa- 
rent to  an  idiot  child  to  operate  after  the  parent's 
death  is  valid.  Kooidbbvabain  8hahbb  v.  Wooica 
CooxAXBB  .    Marsh., 867:  2  Hay,  870 

4.  CONSTBUCTION    OP    GIFTS    BY    WILL 
OB  DEED. 


2a 


Kodc    of    construction.— 


Deed  of  gift.^K  deed  of  gift  should  be  interpreted 
by  itself  according  to  the  whole  of  its  context,  to  the 
expressions  it  contuns,  and  to  the  intention  of  the 
party  making  it.  Any  other  direct  evidence  to  ex- 
plain the  surmised  or  alleged  intention  of  the  donor 
is  inadmissible.  Col£BOTOB  op  Moobshbdabas  v. 
AvFin>  Nath  Boy.  Kibhbkmonbb  Dabbb  v. 
Asuvs  Nath  Boy  .    W.&,F.B.,112 

2a liimitatLon  .  of  gift— IFords 

^a  tantam," — The  words  "  angoja  santan  "  oc* 


curring  in  a  deed  of  ^ft  would  limit  the  gift  to  the 
male  issue  of  the  donee.  Bugola  Moybb  o.  Bhow- 
Airi  Chubn  Paul         •  •    6W.B.,119 


80. 


.  Qualifying  words.— Ja^M^'ofli 


to  give  whole  property. — Where,  from  the  whole 
tenor  of  a  deed  of  gift,  it  appeared  that  the  real  in- 
tention of  the  donor  was  to  pass  all  her  property, 
qualifying  words  used  in  the  deed  were  held  not  to 
control  its  operation.  .Kaleb  Do88  Boy  «.  Khiboda 
SOOHDUBBB  Dxbia      •  •     16  W.  B^  800 

Deed  professing  to  be   a 


81.  ^ x- o 

•wUh—JOeed  of  absolute  gift.— A  deed  professing  to 
be  a  will,  but  making  a  gift  of  property  during  the 
testator's  lifetime, — Seld  to  be  a  deed  of  absolute 

gift.     HUBBO  SOONSUBBB  DoSBBB  V.  CHUKBBB  Mo- 

HUTBi  Dobbbb    •         ...    8  W.  B^  200 


8a- 


Constmotion  of  will  making 


gift— -4i#o?i«i«yt/Y.— Where  it  was  plain,  as  far  as 
the  words  of  a  will  went,  that  the  testator  (a  Hindu) 
intended  to  make  an  absolute  gift  of  his  property  in 
favour  of  his  widow  and  daughter,  saying  that  after 
his  death  they  should  be  proprietors,  and  his  entire 
estate  should  devolve  upon  them,  the  Court  held 
itself  bound,  with  reference  to  the  rulings  of  the 
Privy  CouncU,  to  regard  the  gift  as  an  absolute  gift, 
unless  it  could  be  shown  (and  this  was  not  done)  that 
by  the  Hindu  law  a  gift  to  a  female  meant  a  limited 
gift,  or  carried  with  it  the  effect  of  creating  an  estate 
exactly  similar  to  the  "widow's  estate"  under  the 
law  of  inheritance.  Kollaky  Kobb  «.  Luohmbb 
Pbsbead  ....    24W.B.,8M 
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4  CONSTRUCTION  OP  GIFTS  BY  WILL  OR 


88. 


Natnre.of  gift  to  widow*— 


Consirmetion  of  wilL — Seld,  on  the  oonstniction  of 
a  will,  that  the  testator  did  not  give  his  widow  a 
fall  proprietary  right  which  she  coald  transmit  to  her 
daughtOT,  so  as  to  entitle  the  tatter's  hoshand  to  suc- 
ceed to  the  estate  on  her  dying  childless.  Fbbtab 
SiiraH  0.  Khoobial  SiKan     •        .    9  Agra^  00 


84. 


AhwlmU  aifl.— 


A^  a  Hindu,  executed  a  dan-patro  (deed  of  gift)  of  a 
talook  in  favour  of  his  youngest  wife,  P.»  wherein  he 
stated — **  You  are  my  youngest  wif e,  and  your  two 
sons  are  minors;  therefore,  for  your  charitable  ex* 
penses  (dan  o  khairath)  and  for  the  maintenance  of 
your  minor  sons,  I  make  a  gift  of  the  above  talook 
to  yon.  You  from  this  day  becoming  possessor  there- 
of, after  deduction  of  the  Government  revenue,  frith 
the  balance  of  the  profits,  will  perform  rfcts  of  cha- 
rity (dan  o  khairath)  and  maintain  the  sons.  For 
this  purpose  I  execute  this  dan-patro."  A,  died  leav- 
ing C.,  a  son  by  his  first  wife,  two  minor  sons  bv  B^ 
and  j&.,  his  widow.  The  minor  sons  of  B.  died  un- 
married and  without  issue.  B*  made  a  ^^  of  the 
property  to  D.,  her  daughter's  son.  In  a  suit  by  C 
against  B,  and  2>.  for  a  declaration  of  his  reversion- 
ary right  to  the  proper^  after  the  death  of  j&., — 
BM  that  the  gift  to  B,  under  the  dan-patro  was 
absolute.    Pabitiu  Dasi  v.  Daihtdab  Java 

[7  R  I..  B..  807 :  84  W.  lU  807,  note 


86. 


— -^— — ^— —  Alienation,  8wU 
to  set  oiidBn'^A^  a  Hindu  living  under  the  Mitak- 
ahara  law,  executed  a  petition  to  the  Collector,  stat- 
ing that  he  was  in  possession  of  all  his  ancestral  pro- 
pcurtyi  that  his  only  son  was  dead;  that  he  had  no 
wife ;  that  his  son  had  left  a  widow,  B.,  and  two 
daughters,  and  no  other  children  or  heirs;  the  peti- 
tioner went  on  to  state,  "  I  declare  her  (B»)  my  heir ; 
and  as,  with  the  exception  of  the  said  B^  I  have  no 
other  heir  or  malik,  nor  can  tiiere  be  any,  of  which 
circumstances  I  have  already  preferred  information 
in  my  petition  of  16th  AprU  1880,  and  life  is  un- 
certain, I  consequently  request  that  the  name  of  B., 
the  widow  of  my  late  son,  be  registered  in  the  Col- 
lectorate  mutation  book  as  proprietor  and  malguzar  in 
the  place  of  my  name  with  r^ard  to  the  property," 
&C.  "Further,  as  of  B,  there  are  two  daughters, 
who,  after  marriage,  by  the  blessings  of  Ptoridence, 
may  be  blessed  with  children,  they  and  their  children, 
therefore,  are  and  will  be  heirs  and  maliks.  But  as 
long  as  I  live  I  shall  keep  the  management  of  my 
own  affairs  in  my  own  hands,  and  look  after  all  the 
transactions  of  dihat,  &c.,  myself,  as  heretofore." 
B,  sold  and  conveyed  parcels  of  the  property.  In  a 
suit  by  her  daughter's  son  agunst  the  purchasers  for 
a  declaration  of  his  reversionary  right  to  the  proper- 
ty sold, — Held  that,  under  the  terms  of  the  petition, 
there  was  an  absolute  gift  to  B,;  and  that  as  the  gift 
was  not  fettered  by  any  restrictions,  the  alienation  by 
B.  was  good  and  valid.  Chattab  Lal  Singh  v, 
Shkwukbam  •  6B.Ii.B.,128:  18W.IUa86 
A  contrary  congtmction  was  put  on  this  document 
in  the  case  A  Mahomed  Shameool  Hoda  v.  Skswak- 


HUSmU  iMAW-^TWr—eonHnmed. 

4.  CONSTRUCTION  OF  GIFTS  BY  WILL  GB 
D^ED'-eofUinMd. 

Nature  of  gift  to  widow— eouUmued. 

ram  (7  B,  L.  B.,  700,  note  :  14  W.  B,,  SIS),  which  waa 
a  suit  bv  a  grandson  of  the  testator  agidnst  a  purchaser 
from  the  widow  to  set  aside  the  alienation;  and  the 
Court  held  that  the  widow  only  took  an  estate  for 
life,  and  after  her  the  daughters  took  absolutely  as 
joint  owners.  Couoh,  C.  J.,  and  Mxttbb,  J.  (Bat- 
lit,  J»,  dissenting) ;  and  this  decision  was  affirmed  by 
the  Privy  CoundL  Mahombd  .Shaksool  Hopa  v. 
Shiwaksaic 

[14  R  Ii.  R.,  SaO :  I..  R,  2  L  A.,  7 
2aW.IU409 


88. 


SmeeeesiofL — A*, 


a  Hindu,  executed  a  deed  of  gUt  ol  certain  villages 
in  favour  of  his  wife  in  the  following  terms : — '*  The 
undermentioned  villages  have  been  granted  aa  a  gift 
to  the  Maharani  for  her  necessary  deohri  expenses." 
The  wife  died  a  childless  widow.  Beld  that  the  gift 
from  her  husband  was  for  life  only,  and  that  the  vil- 
lages in  question  were  not  liable,  in  the  hands  of  her 
husband's  heirs,  to  her  debts.  Meld  aln  the  hus- 
band's heir  was  entitled  to  her  moveable  property  aa 
her  heir,  and  that  such  property  was  in  his  handa 
chargeable  with  her  debts.  Shbotuhul  Rax  o. 
Bak  Nasaiv  Sutgh  6G.I«.B.9  29I 


87. 


Gift  to  daughter's  sons. 


grandsonSy  Sce,-^  Claim  of  daughter^ e  daughter,— 
Conttruetion  of  deed  of  gift.'— A  Hindu  directed  his 
wife  to  settle  certain  property  after  his  decease 
upon  their  daughter.  She  did  so  by  deed  of  gift 
(hibbanama),  giving  it  to  their  daughter,  ^'to  be 
enjoyed  by  hi,  her  sons,  and  grandsons,  &c.,  one 
after  another;  the  other  heirs  not  to  have  any  con- 
cern with  it."  Seld  that  the  plaintiif  as  the 
daughter's  daughter  had  no  right  to  share  therein 
with  her  brothers,  the  daughter's  sons.     Sbivath 

GAHQOFADHTA  v.  SABBAVATTgALA  DbBI 

[2  B.  L.  R.»  A.  C.»  144: 10  W.  B.,  488 


8a 


Gift  to  daughter  with  re- 


mainder to  grandaoxui,— £vA<  to  meene  projlte 
uncollected  in  lifetime  of  daughter. — Meene  profits, 
— ^A  Hindu  by  a  deed  dated  in  1840  gave  his  daughter, 
a  childless  widow,  an  estate  for  life  in  certain  pro- 
perty, with  remainder  on  her  death  to  his  brother's 
grandsons.  The  daughter  was  put  in  possession,  was 
dispossessed  in  1858,  and  died  in  1862.  Under  the 
terms  of  the  deed,  the  property  then  went  to  the  sur- 
vivor of  the  two  grandsons,  who  in  1864  sold  his 
rights  and  interests  in  the  property.  In  1866  the 
purchaser  brought  a  suit,  and  recovered  possession 
from  the  defendante.  Hb  representatives  now  sued 
for  mesne  profite  of  the  property  from  1860  to  1865. 
Seld  that  the  plaintifb  were  not  entitled  to  mesne 
proflte  which  had  accrued  due  but  were  uncollected 
m  the  lifetime  of  her  daughter;  that  such  mesne 
profite  would  go  to  her  heirs,  who  would  alone  be  en- 
titled to  them.  GuBU  Prasad  Rot  v.  Navab  Das 
Hot  .  .        •       8B.I«.IUA.G.»lSa 

80. 


Gift  on  oontixigeiioy. — Lapse 

of  gift, — By  an  ilurar  executed  by  A,,  a  Hindu  widow. 
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HIin>U  LAW— arPT— wii^mM^i. 

4u  CONSTRUCTION  OP  GIFTS  BY  WILL  OR 
DEEJ>-~eonHnMd, 

Gift  on  oontingenoy— 0o«^tiMMi{. 

in  favoar  of  B.,  a  son  of  anoiiher  wife  of  her  deceased 
husband,  after  reciting  that  her  husband  had  given 
her  a  talook  as  stridhan,  bat  that  he  had  not  em- 
powered her  to  adopt  a  son,  it  was  thus  directed : 
'<  You  are  the  son  of  my  oo-wif  e ;  you  are  still  living ; 
the  funeral  cake  will  be  preserved  to  us  by  you ;  and 
on  my  death  the  talook  is  your  rightful  property. 
After  my  death,  out  of  the  whole  profits  for  my  two 
daughters,  separating  by  demarcation  ryots  with 
jummas  to  the  extent  of  R200,  whatever  shall  remain 
you  shall  gain."  Seld  that  the  vesting  of  the  gift 
was  oontii^g^nt  upon  B.  surviving  A, ;  and  that  upon 
the  death  of  S.  during  the  lifetime  of  A.,  the  gift 
huwed.  KiSHTO  Sooitdbbt  Dbbba  o.  Eishtomotbb 
[Marsh.,  867 : 2  Hay,  406 


40. 


Gift  in  ikramamah.— iStfc- 


ee$Mion<uheireM», — Survivorship. — An  ikramamah,  to 
which  J.  JET.  and  T.  K,  were  parties,  contained  the 
following  stipulation:  "After  death  of  me,  J.  £*., 
my  deceased  son's  widow,  D.  JT.,  will  be  the  heiress; 
and  after  the  death  of  me,  T,  K„  my  estate  shall  de- 
volve on  Mussamuts  £.  K,  and  D.  K,  in  equal 
moieties;  should  both  B,  K,  and  D.  K,  die,  then 
their  shfl^  shall  be  enjoyed  and  appropriated  by  the 
surviving  la^es,  but  none  of  them  shall  ever  be  able 
to  make  gift  or  alienation  to  anybody.  After  the  de- 
mise of  us  five  ladies,  Mussamut  N,,  daughter  of  my 
deceased  son,  P.  B,,  and  N.  K.,  daughter  of  /.  K., 
shall  be  heiresses  and  proprietors  in  equal  shares." 
ffeld  that,  according  to  the  true  construction  of  the 
ikramamah,  N,  K,  was  not  entitled  to  succeed  as 
heiress  until  after  the  death  of  all  the  ladies,  and 
therefore  that  her  son  could  not,  after  her  death, 
claim  through  her  while  B.  K.  was  alive.  Jotpbo- 
KASH  Bhuck^vt  v.  Bhugwak  Babs  .  Marshy  66^ 


4L 


Gift  of  land  as  *«kasi  or 


badi.** — Bevertion  of  gift  to  grantor. — Canarese 
Mapilla  Marriage, — Upon  the  marriage  of  his 
daughter,  a  Canarese  Mapilla  executed  to  the  hus- 
band a  deed  of  gift  of  certain  land  to  be  enjoyed, 
but  not  alienated,  by  the  wife  and  her  issue  from 
generation  to  generation.  It  was  recited  in  the  deed 
that  the  gift  was  made  as  "kasi  or  badi."  The 
former  term  implies  that  the  property  reverts  to  the 
grantor  oz^  the  dissolution  of  the  marriage ;  the  latter 
means  a  gift  to  a  bride  by  her  reUtions.  The  wife 
died  in  1877,  leaving  a  daughter  who  also  died  before 
suit.  The  grantor  sued  the  husband  to  recover  the 
land,  on  the  ground  that  it  reverted  to  him  on  the 
death  of  his  daughter  in  1877.  Held  that,  upon  the 
true  construction  of  the  deed  of  gift,  the  grantor 
could  not  recover.  Ibmail  Bbabi  v.  Abdttl  Kadbb 
Bbabi    ....    I.  Ii.  B.,  6  Mad.,  819 


42. 


Gift  charging  profits   of 


emta.ta.—Corrodg,— Settlement.— In  1845  a  Hindu 
executed  a  document  called  a  sanad  attested  by  wit- 
nesses, whereby  he  agreed  to  pay  to  his  sister,  and 
after  her  death  to  her  daughter,  BIO  per  annum, 
from  the  produce  of  an  estate  inherited  by  him  from 
his  maternal  grandmother.    Held  that  a  corrody  or 
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4.  CONSTRUCTION  OP  GIFTS  BY  WILL  OR 
DEED—coif^tAtfeJ. 

Gift  charging  profits  of  estate — continued. 

charge  on  the  profits  of  the  estate  was  created, 
which  bound  the  estate  in  the  hands  of  the  widow  of 
the  grantor.  Chatti  Chalahavna  v.  Pandbanoi 
SuBBAMXA       .        •         .    I.  Ii.  B.,  7  Mad.,  28 


48. 


•  Gift,  oonditiohal  on  liability 


fo^  maintenance.— Xta6t7i7y  of  eon  for  vtainten- 
ance  of  family. — Where  a  father  executed  a  deed  of 
gift  in  favour  of  his  son  with  the  condition  that  the 
son  should  take  the  property  subject  to  the  same 
liability  in  respect  of  the  maintenance  of  the  family 
as  it  wu  subject  to  in  the  hands  of  the  father, — 
Held  that  this  was  not  an  obligation  entered  into  by 
father  or  son  as  a  matter  of  contract,  but  a  reserva- 
tion in  the  father's  gift  which  did  not  give  the  son  a 
greater  right  to  be  maintained  at  the  expense  of  the 
father,  or  in  the  family-house,  than  he  had  before. 
Hubbbhub  MooKSBJBB  V.  Raj  Kishbn  Mookeb- 
JBB 28W.iL,286 


44. 


Gift  to  Brahmans.— 2«<rt0- 


tion  against  alienation. — Bule  of  perpetuities. — Ac- 
cording to  Hindu  law  a  restriction  against  alienation 
in  a  gift  of  land  to  Brahmans  is  inoperative  as  being 
a  condition  repug^nant  to  the  nature  of  the  grant. 
Where  a  grantor  creates  a  secular  estate  with  a  reli- 
gious  motive,  the  g^rant  does  not  stand  on  the  same 
footing  with  a  religious  endowment,  and  is  not  ex- 
empt from  the  rule  as  to  perpetuities.  Akantha 
TiBTHA  Chabiab  V.  Nagamuthu  Ambalaqabbn 
[I.L.B.,4Mad.,200 


46. 


Construction  of  gift  as  to 


quantity  of  estate  given. — The  rule  as  to  the  con- 
struction of  the  language  in  which  a  gift  is  made,  in- 
dependently of  the  "  Transfer  of  Property  Act,"  Act 
IV  of  1882  (which  may,  or  mav  not,  have  been 
expressed  so  as  to  lay  down,  in  favour  of  absolute 
giJbs,  a  rule  moi^e  positive),  is  that  Indefinite  words  of 
gift  are  calculated  to  convey  all  the  interest  of  the 
grantor,  it  being  also  necessary  to  read  the  whole  of 
an  instrument  in  order  to  gather  the  intention.  A 
g^t  being  thus  expressed, — "I  put  a  stop  to  my 
interest  in  those  taluqs,  and  withdraw  my  enjoyment 
thereof,  and  I  make  them  over  to  you  ;"—Held  that 
this  must  be  read  with  what  preceded  it,  vtz,,  "  in 
order  that  you  may  perform  those  religious  ceremo- 
nies, celebrate  the  festivals  satisfactorily,  and  may 
provide  for  your  own  support,  by  having  the  proper- 
ty under  your  authority  and  control ;"  and  that  the 
words  of  gift  must  be  taken  to  be  limited  by  the 
purpose  of  the  gift;  the  whole  taken  together  show- 
ing that  the  donor's  intention  was  that  the  donee 
should  take  the  property  for  life  only.  Ealidab 
MuLUOK  V.  Kakhaya  Lal  Pundit 

[L I-.  B.,  11  Oalc,  121 
Ii.B^UL  A.,  218 


46. 


Gift  to  designated  person. 


— Construetion  of  will, — Persona  designaia. — (?.,  a 
childless  Hindu,  by  his  will  directed  as  follows : 
"And  as  I  am  desirous  of  adopting  a  son,  I  declare 
that  I  have  adopted  K,,  third  son  of  my  eldest  brother. 
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HINDU  JiAW—QIFT— continued. 

4.  CONSTEUCTION  OP  GIFTS  BY  WILL  OR 
DEED— cow^tiMMd. 

Gift  to  designated  T^Tson^eonUmted. 

My  wives  shall  perform  the  ceremonies  according  to 
the  shastras,  and  bring  him  up,  and  until  that 
adopted  son  comes  of  age,  those  executors  shall  look 
after  and  superintend  all  the  property,  moveable  and 
immoveable,  in  my  own  name  or  benami  left  by  me,  also 
that  adopted  son:  when  he  comes  to  maturity  the 
executors  shall  make  over  everything  to  him  to  his 
satisfaction.  .  .  .  God  forbid,  but  should  this 
adopted  son  die,  and  my  younger  brother  N,  have 
more  than  one  son,  then  my  wives  shall  adopt  a  son 
of  his.  If  at  that  time  N,  has  not  a  son  eligi- 
ble for  adoption,  they  shall  adopt  anoth6i%  son  of 
S.,  and  the  wives  and  executors  shall  perform  all 
the  aforementioned  acts."  In  a  suit  by  one  of  G.'t 
widows  as  heir  of  her  husband  to  set  aside  his  will, 
and  recover  half  his  property,  it  appeared  that  the 
abovementioned  ceremonies  had  been  performed  by 
one  widow  only.  Meld  that  according  to  the  true 
construction  of  the  will  (which  was  established  by 
the  evidence)  there  was  a  gift  of  his  property  by  the 
testator  to  a  designated  person  independently  oi  the 
performance  of  the  ceremonies.  Nidhoomoki  Db- 
BYA  V,  Saboda  Psbshad  Mookbbjsb 

[Ii.  B.,  8  L  A^  258 :  26  W.  R.,  91 


47. 


Gift  to  **  adopted  boiu»»— 


Invalid  etdoption. — Motive  for  gift^-^Fereona  de^ 
signata, — Meld,  upon  the  true  construction  of  an 
angikarpatro,  whereby  an  estate  was  g^ven  to  the 
donee  in  virtue  of  his  being  « adopted  son "  of  the 
donor,  that  the  gift  did  not  take  effect,  inasmuch  as 
the  adoption  was  invalid.  The  distlnctioa  between 
what  is  description  only,  and  what  is  the  reason  or 
motive  for  a  gift  or  bequest,  may  often  be  fine ;  but  it 
must  be  drawn  from  a  consideration  of  the  language 
and  the  surrounding  circumstances.  Nidhoomoni 
Debga  v.  Saroda  Perehad  Mookerjee,  L.  H.,  3  L  A., 
263,  distinguished.  Fakxetdba  Deb  Baikat  v.  Baj- 
BSWAB  Das 

[I.  li.  B.,  U  Calo.,  488:  L.  B.,  12 1.  A., 72 


48. 


Transfer   of  eharee    in  joint 


family  eetate  hy  the, head  of  the  family  and  hie  eone 
to  minor  grandson, — Partial  failnre  of  gift,  Effect 
of. — In  a  joint  family,  under  the  Mitakshua,  consist- 
ing of  a  grandfather,  his  son,  and  that  son's  son,  in 
pursuance  of  a  family  arrangement,,  the  first,  with 
the  consent  of  the  second,  made  by  deed  a  gift  of  the 
whole  of  the  ancestral  estate  to  the  third,  including 
with  him  possible  brothers  that  might  be  bom  there- 
after. The  father,  in  lieu  of  his  share  in  the  ances- 
tral  estate,  received  mone^  for  the  payment  of  debts 
incurred  by  him.  Possession  was  given  to  the  minor, 
through  his  mother,  appointed  by  the  deed  of  gift  to 
be  his  guardian.  The  minor  then  died,  and  the 
mother  retained  possession.  The  family  estate  on 
the  death  of  the  grandfather  was  attached  by  one  of 
the  father's  creditors  who  held  a  decree  against  him ; 
and  in  a  suit  to  avoid  the  deed  of  gift  it  was  held 
that  the  transfer  to  the  minor  having  been  made  in 
good  faith  and  for  good  consideration  was  valid :  and 
that  though  the  gift  to  possible  brothers  could  not 


ULNDIJ  UlW-^QUFS -continued. 

4.  CONSTRUCTION  OP  GIFTS  BY  WILL  OR 
DEED— co»^tfMf«i{. 

Gift  to  **  adopted  wm*^  ^continued. 

take  effect,  the  gift  by  the  head  of  the  family  with 
the  consent  of  the  son  to  the  next  generation  of 
which  the  only  existing  member,  viz.,  the  minor  grand- 
son, was  put  into  possession,  was  vaUd.  It  was  not  a 
partition,  for  (according  to  the  Mitakshara,  chapter 
I,  section  6,  verse  31)  there  could  be  no  partition 
directly  between  g^ndf ather  and  grandson  while  the 
father  was  alive.  But  it  was  a  family  arrangement 
partaking  so  far  of  the  nature  of  a  partition  that  the 
father  received  a  portion  and  was  thenceforth  totally 
excluded ;  and  qnoctd  ultra,  the  gprandfather  surrender- 
ed his  interest  to  the  grandson.    Rai  Bishbnohakd 

V.  ASMAIDA  KOBB 

[LIi.  B.,  6  AIL,  660:  L.  B.,  U  I.  A.,  164 


49. 


Gift  to  a  class. — CoHetruetion 


of  family  settlement'^  Rule  for  gift  to  unborn  grand- 
eone.— Partial  failure  of  gift.  Effect  o/.— Where  the 
intention  of  a  donor  is  to  give  a  gift  to  two  named 
persons  capable  of  taking  that  gift,  although  it  is  also 
his  intention  that  other  persons  unborn  at  the  date  of 
the  gift  should  afterwards  come  in  and  share  therein, 
the  part  of  the  gift  which  is  capable  of  taking  effect 
should  be  given  effect*to,  notwi&stftnding  that  the  in- 
tention of  Sie  donor  cannot  be  carried  out  in  its  entirety. 
Principle  in  Rai  Biehen  Chand  v.  Aemaida  Koer,  L. 
E„  11  L  A.,  164:  L  i.  E.,  6  All,  560,  followed. 
Semble, — ^As  a  general  rule,  where  there  is  a  gift  to  a 
class,  some  of  whom  are,  or  may  be,  incapacitated  from 
taking,  because  not  bom  at  the  date  of  the  gift  or  the 
death  of  the  testator,  as  the  case  may  be,  and  where 
there  is  no  other  objection  to  the  gift,  it  should  enure 
for  the  benefit  of  those  members  of  the  class  who  are 
capable  of  taking.  Soudaminey  Dcueee  v.  Jogeeh 
Chandra  Dutt,  I.  i.  JR.,  2  Cale.,  262,  and  Kherode- 
money  Daeeee  v.  Doorgamoney  Daeeee,  L  L.  E.,  4 
Calc.,  455,  questioned.  Bam  Lal  Sbtt  v.  Kanai  Lal 
Sbtt      .  .        .  I.L.B.,12Calo,668 

Conveyance    by  a  Hindu 


60. 

without  male  iasae,— Adoption  pendente  hte.^ 
Adoption  from  improper  motive, — Will. — ^A  convey- 
ance by  a  Hindu,  without  male  issue  at  the  date 
thereof,  will  bind  his  subsequently  bom  or  adopted 
male  issue.  Such  issue  at  birth  takes  a  vested  inter- 
est in  such  property  only  as  is  that  of  their  father  at 
that  time.  C,  a  Hindu  Brahmin  without  male  issue, 
executed  on  the  10th  September  1856  a  bakshish- 
patra  (a  deed  of  gift)  to  Jf.  containing  words  to  the 
following  effect:  "I  have  given  to  you  as  gift  and 
charity  my  property  at  — ,  together  with  my  move- 
able property.  [Here  follow  the  particulars  of  the 
property.]  The  garden  and  house,  &c.,  &c.,  I  have 
given  to  you  as  gift  this  day  of  my  own  accord,  and  I 
have  made  the  same  over  to  you.  Ton  shall  pay  the 
Qovemment  assessment  and  village  expenses,.and  you 
and  your  grandsons  should  enjoy  the  same  property 
generation  after  generation  and  live  in  peace  there. 
As  long  as  I  live  I  will  take  the  profits,  and  you 
should  maintain  me  as  if  I  were  one  of  the  members 
of  your  family I  have  no  owner- 
ship whatever  in  the  property ;  the  ownership  be- 
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4w  CONSTRUCTION  OP  OIPT  BY  WILL  OR 

DKED—oofUinued. 
Conveyanoe  by  a  Hindu  without  male 
iflBUe — continued* 
longs  to  yoa  from  this  day.  This  day.  I  owe  no 
money  to  anybody.  Whatever  property  there  may 
be  after  my  death,  other  than  that  described  above, 
is  all  given  to  you.  No  person  has  any  claim  thereto ; 
the  entire  ownership  belongs  to  yon.  I  have  given 
in  writing  this  deed  in  sound  mind  and  of  my  own 
acconL"  The  document  was  registered  on  the  4th 
October  1856.  If.  was  put  in  possession  of  the  pro- 
perty, and  managed  it  for  some  time.  He  pud  tiie 
Qovemment  assessment  and  held  receipts  for  the 
same.  On  the  6th  January  1868,  C.  addressed  a 
letter  to  the  Asristant  Magistrate  of  the  place,  pur- 
porting to  revoke  the  bakshishpatra,  and  he  (C)  was 
restored  to  possession  by  that  officer.  In  1869,  If. 
brought  a  suit  (No.  446  of  1859)  against  C.  for  the 
property.  Before  any  decree  was  pMsed  in  it,  C,  on 
the  6th  June  1859,  adopted  the  pbiintiff,  who  was 
then  eight  years  of  age.  The  plaintift  was  not  made 
a  party  to  that  suit.  On  the  2nd  April  1660  the 
Hunsif  made  a  decree  in^  favour  of  If.,  holdii^;  that 
C.  had  executed  the  bakshishpatra  and  given  posses- 
sion of  the  property  to  M,  under  it  He  directed  the 
property  to  be  restored  to  the  possessionof  If.  to  be  held 
according  to  the  terms  of  the  bakshishpatra.  C  ap- 
pealed, but  subsequently  withdrew  his  appeal,  admit- 
ting tiie  execution  of  the  bakshishpatra  and  agroe- 
ing  to  give  over  the  property  to  M.  accordiSg  to  the 
terms  of  the  Mnnsif  s  decree.  Jf.  accordingly  obtain- 
ed possession  of  the  property.  On  the  16th  March 
1874^  the  plaintiff  brought  the  present  suit  against 
the  grandson  of  M,  (3f.  then  being  dead)  for  a  moiety 
of  tibe  property,  on  the  ground  that  C,  his  adoptive 
father,  could  not  alienate  more  than  one  half  of  the 
Iffoperty.  Both  the  lower  Courts  allowed  the  plain- 
tiff's claim, — ^the  Court  of  &rst  instance  being  of  opi- 
nion that  the  document  was  a  gift,  and  did  not  bind 
the  plaintiff,  and  the  Appellate  Court  holding  that  it 
was  not  a  ffitt  but  a  will,  and  that  it  had  been  re- 
voked by  the  testator  before  his  death.  On  appeal  to 
the  High  Court, — ffeld  that  the  document  was  a  con- 
veyance and  not  a  wiU,  and  that  it  vested  the  proper- 
ly in  If.,  the  donee,  subiect  to  a  trust  regarding  any 
surplus  that  remained  of  the  income  after  payment  of 
the  Government  assessment  and  village  expenses  in 
favour  of  C,  as  long  as  he  lived,  and  that  tne  donor 
could  not  revoke  it,  inasmuch  as  the  document  contain- 
ed no  power  of  revocation.  Seld  also  that,  inasmuch 
as  the  pUdntiff  had  been  adopted  before  the  hearing 
and  decree  in  suit  446  of  1859,  and  might  have  been 
madeaparty  to  it,  but  was  not,  he  could  not  be  bound 
bj  proceedings  in  that  suit,  and  that  he  was,  there- 
fore, at  liberty  to  reopen  the  question  whether  the 
bakshishpatra  was  intended  by  d»  when  executing  it, 
to  operate  as  a  deed  or  as  a  will.  An  adoption  pen- 
dente Ute  is  not  to  be  regarded  in  the  same  light  9S 
an  alienation  pendente  lite.  If  a  legitimate  son  has 
been  bom  to  C.  during  the  suit,  such  son,  to  be  bound 
hg  a  pending  suit  affecting  his  Other's  ancestral  pro- 
perW,  must  have  been  made  a  party,  and  a  son  adopt- 
ed during  the  suit  is  in  the  same  position.  The 
one  at  his  birth  and  the  other  at  his  adoption  would 
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Conveyance  by  a  Hindu  without  male 
iBBUe  ^eontinVfed, 

take  a  vesteft  interest  in  his  father's  property  ac- 
cording to  the  Hindu  law  in  the  Presidency  of  Bom- 
bay. The  circumstances  that  C.  might  have  adopted 
the  plaintiff  for  the  purpose  of  endeavouring  to  de- 
feat the  bakshishpatra,  did  not  alter  the  case.  As  a 
sonless  Hindu  he  had  a  right  to  adopt  a  son,  and  he 
was  not  under  any  obligation  to  Jf.  not  to  adopt ;  and, 
even  if  he  had  so  contracted,  quare, — whether  such  a 
contract  would  affect  the  validity  of  the  adoption. 

BAXBHAT  v.  liAKSHliAH  CEXNTAXAIT 

[L  li.  R^  6  Bom^  630 


6.  BEVOCATION  OP  GIFTS. 


6L 


Gift  made  under  mistake  of 

law. — Biff hf  to  revoke  gift, — By  Hindu  law  a  man 
may  make  a  g^f  t  of  any  of  his  property  binding  as 
against  himself.  Even  when  a  doed  of  gift  is  void- 
able, on  the  ground  of  fraud,  accident,  or  mistake,  it 
is  a  question  for  the  discretion  of  the  Court  whether 
cancellation  or  delivery  up  ought  to  be  ordered.  Where 
a  Hindu  made  a  gift  to  a  person  whom  he  said  he 
had  taken  as  his  manasaputra, — Keld  that  he  could 
not  set  it  aside,  on  the  ground  that  he  erred  in  sup- 
posing that  the  donee  could  perform  his  funeral  rites. 
Abhaohabi  0.  Raxa  Chavdbayya    .  1  Mad.,  808 


62. 


-  Gift  on  oonditlon. — 'BenooaiUm 


of  gift  0%  failure  of  condition.  Power  of — Under 
Hindu  law  if  a  person  make  a  gift  to  another  in  ex- 
pectation that  the  donee  wUl  do  some  work  in  consi- 
deration of  the  gift,  it  foUows  that  if  the  donee  fail 
to  do  that  which  it  has  conditioned  he  should  do,  the 
gift  is  revocable.  Mahadbo  Pukdit  Chbtdbb  v. 
Badamo 6ir.  W.,6 

HlNJiXT  JiAW—GUABTyiAlSr.  Col. 

1.  rloht  07  quakdiakbhip         .        .  2274 

2.  Powers  ov  Guabdiaks  •  .        .  2276 

See  CxjBTOBY  ov  Childabv. 
See  Casbs  ukdbb  Ouabdiak. 

1.  BIGHT  OP  GUARDIANSHIP. 

1.  Age  of  diBereUom-^Father^t 

right  to  cnetody  of  child,— The  legal  age  of  discro- 
tion  of  Hindus  in  India  is  uniformly  sixteen  years. 
Up  to  that  age  the  father  has  an  undoubted  right  to 
the  custody  of  his  male  children.  Bb  Hbhnattth 
^osB     ......  lHyde,Ul 

2, Ouardian  of  adopted  son.— 

Act  XX  of  1864. — NtUuriU  a/nd  adoptive  parente, — 
The  natural  father  of  a  minor  who  has  been  adopted 
into  another  family  is  not  by  Hindu  law  his  proper 
guardian  when  either  of  the  adoptive  parents  is  liv- 
ing and  willing  to  act  as  g^uardian.  The  residence  of 
the  minor  with  the  adoptive  parents  is  a  part  of  the 
consideration  for  their  adoption  of  a  son,  and,  unless 
serious  ill-treatment  or  incompetency  on  their  part  be 
proved,  they  and  the  survivor  of  them  are  the  proper 
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HTETDU  LAW— QUABDiAM"— ooii«»««<l. 

1.  BIGHT  OF  GUARDIANSHIP— co»«iMj«J. 

Guardian  of  adopted  son—continued, 
guardians.    Lakbhmibai  v,  Shbidhab  Vabudbb 
Taxlb  -        .        .    I.  L.  B.,  8  Bom.9 1 

4 

8.    GKiardian  of  daughter.— 

Kooltn  Brahmin,^A  Koolin  Brahmin  is  not  so  much 
the  natural  g^rdian  of  his  daughter  as  her  mother. 

M0D]ft00800DnN  MOOKBBJBB    V.    JADAB    CHUNDBB 

Bamkbjbb 8W.B.,ie4 

4.  —  Mother.— Ifi^AtZa  law.^Minor. 
— Certifleaie  of  guardianthip, — Under  Mitiiila  law, 
the  mother  of  a  minor  is  entitled  to  a  certificate  of 
guardianship  in  preference  to  the  &ther.  JuBOSA 
KoBB  V.  Lalla  Nbttya  Lall 

[LIi.B.,6Calo.,4^ 


5. 


Paternal    grandmother.— 


Stepmother, — Seld  that  the  paternal  grandmother 
has  the  right  to  the  guardianship  of  a  Hindu  minor, 
in  preference  to  the  stepmother.  Held,  also,  in  the 
present  case,  that  the  paternal  grandmother,  with 
the  assent  of  the  nearest  male  rdative,  had,  in  pre- 
ference to  the  stepmother,  power  to  dispose  of  the 
minor  in  marriage.  Bam  Bunsbb  Koomabbb  «. 
SooBK  Koohabbb  .    2  Ind.  Jnr.^  19*.  S.»  188 

[7  W.B.,8ai 


6.- 


•  Mother^ln-law.— D0c«a#0ii  eon^e 


widow.— K  Hindu  widow  is  the  proper  guardian  of 
her  deceased  son's  widow  in  the  absence  of  any  person 
claiming  a  preferential  title  to  succeed  to  the  estate  of 
the  latter.    Bai  Kbsab  v,  Bai  Gafga 

[8  Bom.,  A.C.y81 

Htuiband   and  wife.— Jiifafi^ 


wife. — Marriage, — According  to  Hindu  Uw,  after 
marriage,  a  husband  is  the  legal  ffuardian  of  his 
wife's  person  and  property  whether  she  is  a  major  or 
minor.  The  numriage  of  an  infant  being  under  the 
Hindu  law  a  legal  and  complete  marriage,  the  hus- 
band has  the  same  right  as  in  other  cases  to  demand 
that  his  wife  shall  reside  in  the  same  house  as  him- 
self, except  under  special  circumstances  such  as  ab- 
solve the  wife  from  the  duty.  Katbbbam  Do- 
KANBB  V,  Gbnbhbkbb  .    28  W.  B.,  178 

Mother. — Power  of  father  to 


appoint  another  person, — The  Hindu  law  does  not 
prohibit  a  father  from  appointing,  by  writing  or  by 
word,  any  other  person  than  the  mother  to  be  the 
guardian  of  his  minor  children.  Soobah  Pibthb 
LalJha  V,  Soobah  Dooboa  Lal  Jha.  Soobah 
DooboahLal  Jha  «.  Nsslanumd  Sifoh 

[7  W.  B.,  78 


9. 


Bight  of  relatives  (after  pa- 


rents are  dead)  to  custody  of  obUldu— Nearest 
paternal  relatives, — Selection  of  guardian  hy  Court, 
— The  claims  of  relatives  to  the  guardianship  of  a 
minor  stand  upon  quite  a  different  footing  from 
those  of  parents.  The  nearest  paternal  relatives  have 
no  legal  light  to  the  immediate  custody  of  a  child 
on  the  death  of  its  parents.  In  the  absence  of  father 
or  mother  or  guardian  appointed  by  the  father,  the 
■election  of  a  guardian  for  a  Hindu  minor  is  to  be 


Hnn)X7  I*AW-aUABDIAN— coiiW«iwd. 

1.  BIGHT  OF  GUABDIANSHIP— coji<tiM*«rf. 

Bight  of   relatives   (after    parents    are 
dead)  to  custody  of  ehXidi— continued, 

made  by  the  Court,  as  it  represents  the  ruling  power. 
KiSTO  EisflOB  Nboght  v.  Kadbb  Moyb  Bassbb 

[2  C.  Ii.  B.,  688 


10. 


Proximity  of  connection. — 


Outcast, — Proximity  of  connection  does  not  neces- 
sarily entitle  a  person  to  the  office  of  guardian.  A 
person  out  of  caste  Ib  not  a  proper  person  to  be  the 
guardian  of  Hindu  minors.  Fuoooo  Days  «.  Banau 
Dayb    .        •  .        .    4W.  B.,Mis.,8 


IL 


Loss  of  caste.— ^c«  XXI  of 


ISSO.Suit  to  obtain  custody  of  minor  from 
father  who  intends  to  marry  her  to  an  impotent  man. 
—A  Hindu  who  has  been  deprived  of  caste  by  the 
members  of  his  brotherhood  on  account  of  intending, 
for  a  money  consideration,  to  give  his  infant  daughter 
in  marriage  to  a  man  both  old  and  impotent,  does  not, 
under  Hindu  law,  thereby  forfeit  his  right  as  guardian 
to  the  custody  of  such  daughter.  Even  if  there  were 
a  rule  of  Hindu  law  which  in  such  a  case  inflicted  a 
forfeiture  of  such  right,  such  rule  could  not,  with 
reference  to  the  provisions  of  Act  XXI  of  1850,  be 
enforced.  Where,  accordingly,  because  a  Hindu  had 
been  deprived  of  caste  for  the  reason  above  mention- 
ed, a  person  sued  to  have  the  custody  of 'the  infant 
himself  as  her  guardian  in  lieu  of  her  father,  and  as 
such  to  be  declared  empowered  to  arrange  for  her 
marriage  to  a  suitable  husband,  basing  his  suit  on 
Hindu  ]a,w,—Beld  that  such  suit  was  not  maintain- 
able.   Kaitahi  Bam  v,  Biddya  Bam 

[LIi.B.»lAll.,540 

Father  converted  to  Chris- 


12. 

tianity.— A  father  is  not  precluded  from  being 
custodian  of  his  children  by  the  fact  that  he  has 
become  a  convert  to  Christianity.  Muchoo  v,  Ab- 
zookSahoo        ....    5W.  B.,285 

13,    . Immorality    of   father. — 

Keeping  concubine.— A  Hindu  goldsmith  kept  a  con- 
cubine and  had  a  family  by  her,  and  then  married 
and  had  legitimate  issue,  but  continued  to  keep  the 
concubine  in  his  house.  Eeld  that  this  circumstance 
alone  did  not  justify  a  Court  in  refusing  him  the 
custody  of  his  legitimate  children.  Jummalapudi 
KAIiIDAS  V.  Atialubi  Sitbbauka 

[I.L.B.,7Mad.,2e 


2.  POWEBS  OP  GUABDIANS. 

Power  of  Hindu  mother 


14. 

acting  as  manager  for  minor.— Po««r  of  alien- 
ation.Seld  that  a  Hindu  mother,  acting  as  manager 
of  the  estate  of  a  minor,  has  no  more  authority  to 
alienate  or  charge  that  estate  than  the  managing 
member  of  an  undivided  Hindu  family.  Dai,pat 
Singh  «.  Nawabhai  «   ^  .-^    o^^ 

[2  Bom.,  888:  2nd  Ed.,  806 

15,  Contract    made     without 

authority,— NecesHiy  for  sale,— Vnder  the  Hindu 
law  a  contract  made  by  a  guardian  without  authority 
cannot  bind  the  minor.    Even  if  it  is  desirable  that 
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HIZrDn  LAW— QUABDIAK— tfonh'mied. 

2.  POWEBS  OF  QVARDlANB'-eoniinued. 

Contract  made  without  authority- 
iimted, 

a  minor  shoald  have  any  benefit,  Aich  aa  increase  to 
a  very  small  income,  from  some  undertaking  or  enter- 
prise, e.ff,,  obtaining  a  lease  of  certain  rents,  that 
drcnmstance  is  not  sufficient  to  constitute  a  neces- 
sity for  the  mother  and  guardian  to  mortgage  the 
minor's  ancestral  property  with  a  view  to  secure 
such  benefit.  Badha  Psbshad  Singh  0.  Talook 
BajEoois  .    Slow.  B^  88 

16. Power  to  deal  with  estate  of 

minor.— Jfinor.—^c^  XL  ofl858,—Mother.^The 
mother  and  guardian  of  a  Hindu  minor,  though  not  a 
guardian  appointed  under  Act  XL  of  1858,  when  act- 
ing bond  fide  and  under  the  pressure  of  necessity,  may 
sell  his  real  estate  to  pay  ancestral  debts  and  to  pro- 
vide for  the  maintenance  of  the  minor.  Sookdbb 
Nasain  v.  BBNNxri)  Bam    .    I.  L.  B.,  4  Calo.,  76 

17, Minor.^Mother. 

-^Aet  XL  of  1855.— The  mother  and  guardian  of  a 
Hindu  minor,  although  a  certificate  of  guardianship 
has  not  been  g^nted  to  her  under  Act  XL  of  1868, 
may  deal  witii  the  estate  of  the  minor  within  the 
limits  allowed  by  the  Hindu  law.  Boshan  SiiraH 
«.  HAiuasHAir  Sinoh         .    L  Ij.  B^  8  All.»  586 

18^  Abhassi  Bbouh  «.  Bajboof  Konwas 

[L  li.  B^  4  Calo^  88:  a  C.  li.  B^  240 

18.  CompromiBe  made   by  a 

fother  as  guardian  of  his  natural  wiXL.—Snit 
hy  torn  to  set  aside  eompromise, — Minor  adopted  by 
reliffious  eeUbate. — C,  who  was  the  head  of  a  Lin- 
gayat  math,  died  in  1862.  The  plaintiff,  who  was 
then  a  minor,  claimed  through  his  natural  &ther,  JSL, 
to  be  C*  heir.  This  daim  was  disputed  by  V„  on 
behalf  of  his  son,  the  defendant,  who  was  also  a 
minor.  In  1863,  pending  legal  proceedings  between 
ihem,  JB.  and  F.  compromised  the  dispute,  and 
agreed  that  the  math  and  the  property  appertaining 
to  it  should  be  divided  between  the  phuntifl  and  the 
defendant  in  equal  shares.  In  the  present  suit  the 
plaintiff  sought  to  set  aside  the  compromise  made  on 
his  behalf  by  his  natural  father,  B,,  on  the  ground  that 
JB.  had  no  authority  to  make  it»  and  that  there  was  no 
necessity  for  it.  Seld  that  the  plaintiff's  natbxal 
father  was  his  proper  g^artUan  to  assert  his  rights,  as 
adopted  heir,  against  rival  claimants,  and  that  the 
compromise  was  binding.  Kievanata  v,  Nieva- 
HATA     ....    L  L.  B.,  9  BoHL,  866 

Huron  LAW— INHBBITAKCTl 

1.  AVTHOEITIBS    OH  LAW    OF    IHHBEIT-  ^^ 

AKOB 2279 

2.  Law  oovBENiNa  pabucttlab  Cabbb  .  2279 
8.  Spioial  Laws  ....  2281 

(a)  CooEa 2281 

(6)  Kakaea 2282 

(c)  CuTCHi  Memoks       .         .         •  2282 

U)  Jaihs 2282 

(0)  Sadhs      .... 

(/)   SUKULDIPI  BeAHMINS 

4.  MioEATura  Famiubb 


HINDU 

tinued. 


liAW  —  INHEBITANCE  —  eon- 


5.  Modification  op  Law    . 

6.  Qehbeal  Rules  as  to  Suocbssiof 

7.  Obebeal  Hexes       ...» 

(a)  Bandhus         .... 
hS  Gbntilbs  and  Cognates  . 
{e)  Samonadakas 
(d)  Sapindab         .        •         .         • 

8.  Speoiaii  Hbies        .... 

(a)  Malbs^Adoptbd  Son     . 

Apfiliatbd    Son    (II- 

latam)   . 
Beothbe's       Dauoh- 

tee's  Son 
Beothee's  Son's 

Dauohtbe's  Son     . 
Cousin 

Dauohtbb's  Son 
Fathee     •        .    .    . 
Fathbe's     Beothbe's 

Dauohtbs's  Son 
Fatube'b        Sistbs's 

Sons 
Geandbons,  Ac.   {See 

Dauohtxe's  Son)    . 
Half-blood       Bbla- 

TITBS       . 

Husband  . 

Nbphbw    . 

Sbpaeated  .  Sons  oe 
Beotheeb  and  Re- 
union    . 

Sistbb'b  Daughtee's 
Son 

Sistbe's  Son 

Uncle 


Col. 
2285 


2296 
2296 


2297 

2299 
2300 
2301 

(b)  Females— Genbeal  Bulbs      .  2301 
Beothbe's       Son's 

Dauohtbes 
Dauohtbes  . 
Dauohtbe-in-law  .  2308 
Gbanddaughtee  •  2308 
MOTHBE.  .  .  2308 

Niece     •         •         .  2309 
SiBTBE    .  •  .  2309 

Stbpmothbe,  &c.     .  2311 
Widow  .        .  2812 

9.  Childeen  by  diffbebnt  Wives        •  2318 

10.  Illboitimatb  Childebn  .         .  2318 

11.  Ikpaetielb  Peopeett      • 

12.  Joint  Peopbett  and  Suetitoeship  . 

13.  OoouPANOT  Rights. 

14.  RxLiGious  Fbesons  (Ascetics— Gu- 

Eus— Mohunts) 

15.  Ditesting  of,  Exclusion  feom,  and 

Foefbitueb  of,  Inhbeitancb 


2329 
2331 

2381 


5 


Geneeal  Cases 

.  2338 

Addiction  to  Vice 

.  2334 

Blindness 

•  2334 

IhiAFNBSS  AND  DUMBNESS 

.  2335 

Incontinencb 

.  2336 

Insanitt 

.2335 
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HINDU    LAW  -  IKHEBITANCE  -  con- 
tinued, 

15.  DlYBSTIVG    OF,  EXCLTTBIOV  TSOK,    AND 
FOBVBITUBB  07,  IirHSBITAKCB^C<HI<ilM(«(2. 

(ff)  Lbfboby  •         •         •         . 

(h)  Mabbiaob        .         .         •        •  2838 
(i)  Outcasts  ....  2339 

[J)  Refusal  to  Adoft  •        .        .  2340 
(i)  Unohabtity     ....  2340 

See  Cabbb  itndeb  Hiin>u  Law — Adoption 

—Effect  of  Adoption. 
See  Cases  undbb  Hindu  Law^Cubtok 

— Inhbbitanob  and  Succbbbion. 
See  Hindu  Law— Pabtition. 

[I.I<.B.,lKa(L,dl2 
See  Hindu  Law — ^Widow. 

[LI«.B.,4Calo.,550 

*— —^ Ezoluslon  fironi  inheritance. 


See    Abbitbation — Awabdb — Conbtbuc- 
TiON  AND  Effect  of. 

[LL.B.,2  Aa,809 

I.L.  R.,6AlL,d22 

I«.B^11  I.  A.,  20 

See  Hindu   Law— Widow— Dibqualifi- 
cation^Unchastity. 

[1  Ind.  Jiir.,  0. 8.,  69 

2B.  Ii.B.,A.  ClOe 

8  a  I..  B.,  A.  C,  421 

6B.Ii.B.,862,466 

18a Ii.  B.,1 

I.L.B.,4Calo.,650 

I.L.B.,6Calo.,776 

LL.B.,2A11.,1M> 

1.  AUTHORITIES  ON  LAW  OP 
INHERITANCE. 

-  Ijaw  in  Western  India.— Com- 


paraHve  authority  of  Mitakehara  and  Matfukha  in 
South  Mahratta  country, — In  Western  India,  on 
qnestions/of  inheritance,  the  first  place  is  assigned  to 
the  MitaJuhara,  and  only  a  suhoidinate,  though  still 
an  Important  one,  to  the  Maynkha,  on  the  authority 
of  the  responses  delivered  officlallv  by  the  shastris  of 
the  Courts  and  oral  statements  of  persons  learned  in 
the  Hindu  law  of  this  Presidency.  Bahaji  ^aehinaih 
v.  Anandrat  Bhaekar,  unreported,  commented  upon. 
Kbibhnaji  Vyanktbsh  v.  Pandubano.  Pandu- 
BANa  9.  Kbibhnaji  V yanktbbh  12  Bom.,  65 

2.  LAW  GOVERNING  PARTICULAR  CASES. 


2. Mitakahara     law.— Pr«nM»p- 

tion  where  that  law  prevails,— In  the  absence  of  all 
evidence  to  the  contrary,  a  Hindu  must  be  considered 
to  be  governed  by  the  Mitakshara  law  where  it  prevails. 
Juao  BuNDHoo  Tbwabbb  v.  Kubum  Sinoh 

[22W.B.,841 

3. Landa  transferred  to  district 

having  different  law  of  suocession.— Prentmp- 
tion  againtt  change  of  law, — When  lands  situate 
in  one  district  are  arbitrarily  transferred  by  Govern- 
ment to  another  having  a  different  system  of  law  ip 


BXSnyiS    LAW  —  in  UJiSBIT ANCS  — ^  eon- 
tinned, 

2.  LAW  GOVERNING  PARTICULAR  CASES  - 
continued. 

Iiands  transferred  to  district  having  dif- 
ferent law  of  succession — continued. 

matters  of  succession,  the  owners  of  those  lands  can- 
not be  presumed  to  change  their  observances  with 
their  districts ;  the  presumption  being  against  such 
change.    Pbithbb  Sinoh  v.  Coubt  of  Wabds 

[28  W.  B.,  272 


4.  ■ Local  or  family 

custom, — In  a  case  where  the  question  was  as  to  the 
right  of  succession  to  an  estate  held  by  S.,  the  com- 
mon ancestor  of  the  plaintiff  and  the  defendant, 
which  estate  was  formerly  within  zillah  Beerbhoom, 
and  subject  to  the  law  of  the  Dayabhaga,  but  was 
transferred  to  zillah  Bhagulpore,  the  High  Court  re- 
fused to  go  into  the  question  of  the  transfer,  and  held 
the  case  was  to  be  governed  by  the  Mitakshara  law,  as 
being  that  in  force  in  ziUah  Bhagulpore.  The  Privy 
Council  remanded  the  case  for  a  decision  on  the  effect 
of  the  transfer,  and  as  to  whether  the  succession  there- 
by became  regelated  by  the  Mitakshara  law,  or 
whether,  by  reason  of  any  local  or  family  custom.  It 
continued  to  be  governed  by  the  Dayabhi^^.     Shbo 

SOONDOOBBB  V.  PiBTHBB  SiNOH         .  21  W.  B.,  89 

5.  C.  in  High  Courts  Pibthbb  Singh  v,  Sheo 
Soondbby 8  W.  B.,  261 

-  Iiaw  governing  oaae,— Inherit- 


ance,— Bengal  or  Mithila  law, — ^The  question  being 
whether  the  succession  in  this  case  was  regulated  by 
the  Bengal  or  Mithila  law, — Held,  in  accordance  with 
the  Court  below,  after  an  examination  of  the  whole 
evidence,  that  the  Mithila  law  was  applicable.    Pad- 

MTYATI  V,  DOOLAB  SlNGH 

[7  W.  B.,  P.  C  41 : 4  Moore's  I.  A.,  269 
'Dayabhaga. — 


6. 

Mitakshara. — The  question  being  wKether  the  de- 
scent in  the  family  in  this  case  was  to  be  regulated  by 
the  Dayabhaga  or  the  Mitakshara, — Held,  upon  the 
evidence,  that  the  Dayabhaga  applied  to  the  decision  of 
the  cause.    Dibbah  v.  Koond  Luta 

[7  W.  R»  P.  C  44: 4  Moore's  I.  A.,  292 

7. Mithila      law,— 


Preference  of  paternal  to  maternal  lines. — Migrtt- 
tion. — By  the  Hindu  law  in  force  in  Mithila  or  Tir- 
hoot  the  right  of  succession  vests  in  the  descendants  in 
the  paternal  line  in  preference  to  those  in  the  mater- 
nal line:  and  such  law  continues  to  regulate  the 
succession  to  property  in  a  family  who  have  migrated 
from  that  district  but  have  retained  the  religious 
observances  and  ceremonies  of  Mithila.  A  suit  having 
been  instituted  to  recover  the  estate  of  a  Hindu 
Mithilese  by  the  maternal  first  cousin  of  the  last  male 
proprietor  who  claimed  to  be  entitled  according  to  the 
law  in  force  in  Bengal, — Held  by  the  Judicial  Com- 
mittee, affirming  the  judgment  below,  that,  according 
to  all  the  authorities,  the  shasters  of  Mithila  were  to 
govern  the  succession,  and  that  by  them  the  party  in 
possession,  being  descended  in  the  sixth  degree  in  the 
paternal  line,  was  to  be  preferred  to  one  in  the  maternal 
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HIUDU    IiAW  —  INHEBITANCE  —  6<m- 
timued. 

2.  LAW  OOVEBNING  PARTICULAR  CASES— 
eonHttued. 

Jmw  governing  oane^conHmued. 

line;  notwithBtandiiig  that  part  of  the  property  was 
locally  situate  in  Bengal,  and  that  the  last  proprietor 
was  domiciled  there.  Rutohbpitttt  Dutt  Jha  «. 
Rajuxdub  Nasaik  Rax    .  2  Moore's  L  A^  182 

8. Svidenee  showing  what  lav 

governs  famUj.— Inheritance,— Froot  of  the  fact 
that,  in  matters  connected  with  snccession,  the  law  of 
the  country  of  domicile  has  been  adopted  by  a  family, 
negatives  any  presumption  arising  from  the  obser- 
vance of  ancient  customs  in  other  matters.  Chukdbo 
Sbskhitb  Rot  v.  Nobxn  Soobdub  Rot 

[2  W.  B.»  187 

8.  SPECIAL  LAWS, 
(a)  Coosa. 
Inheritanoe,  Law  ot—Mttak- 


8. 


thara  law. — The  ex-Rajah  of  Coorg  died  in  Eng- 
land in  1859,  leaving  considerable  moveable  property 
which  he  had  himself  acquired  and  accumulated, 
chiefly  by  means  of  his  pension  and  some  ancestral 
jewels  and  ornaments.  By  his  last  will  and  testa- 
ment he  left  all  his  property  to  trustees  in  trust  to 
pay  thereout  certain  legacies,  and  to  divide  the  resi- 
due in  certain  proportions  among  various  members 
of  his  family.  '  Some  difficulty  having  arisen  after 
his  death  regarding  the  distribution  of  his  estate,  the 
Court  of  Chancery  stated  a  case  and  propounded  cer- 
tain questions  under  22  and  23  Vict.,  Cap.  63, 
for  the  opinion  of  Her  Majesty's  late  Supreme  Court 
at  Fort  William  in  Bengal,  with  reference  to  the 
Hindu  law  as  administer^  by  that  Court,  and  so  far 
as  the  same  was  applicable  to  the  facts  set  forth  in 
the  case  stated.  The  first  and  chief  question  pro- 
pounded was — **  What  school  of  Hindu  law  would 
govern  the  succession  to  the  estate  of  the  deceased 
RajaJi,  and  the  rights  and  interests  of  the  membov 
of  his  immediate  family,  with  reference  to  the  will 
and  facts  stated,  and  also  supposing  he  had  died 
without  having  made  any  testamentary  disposition 
of  his  property?"  In  answer  to  this  question  the 
Court  held  that  the  doctrines  of  the  Benares  school 
of  Hindu  law,  as  laid  down  in  the  Mitaiuhara,  should 
govern  the  decision  of  the  case  regarding  the  succes- 
sion to  the  estate  of  the  deceased  Rajah,  on  the 
ground  that  the  Mitakshara  is  the  leading  authority 
of  Hindu  law  throughout  Southern  India,  as  weU  as 
Benares,  and  that  the  Court  had  no  reason  to  suppose 
that  the  doctrines  of  the  Mitakshara  had  been  in  any 
way  varied  or  altered  by  any  text-book  recognised  as 
an  authority  in  Coorg,  although  some  variations  pre- 
vail in  various  parts  of  Southern  India.  The  Court 
were  further  <d  opinion  that  the  doctrines  of  the 
same  school  of  Hindu  law  would  govern  the  case, 
supposing  the  Rajah  died  without  having  made  any 
testamentary  disposition  of  his  property.  The  suc- 
'  cession  to  the  property  of  a  Hindu  is  governed  by 
the  laws  which  regulate  his  religious  rites  and  cere- 
monies, and  not  by  the  domicile  of  himself  or  his 
family.  LooiK  o.  Pbivcbss  Vtctobia  GomAMirA 
OF  CooBO  1  Ind.  Jur.,  O.  S^  108 


HINDU    LAW  — •  INHEBITANCX  —  con- 
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8.  SPECIAL  JjAWS^eonHnued. 

Inheritanoe,  Iiaw  at— continued. 


(5)  Kavaba. 


10. 


Inheritance    of 


/emala. — AUya  Santana  law, — In  Eanara  females 
only  are  recognised  as  the  proprietors  of  familjf  pro- 
perly. The  Aliya  Santana  system  of  inheritance 
differs  only  from  that  of  Malabar  in  more  consist- 
ently carrying  out  the  doctrine  that  all  rights  to 
property  are  derived  from  females.  Mukda  Chbttx 
V.  TixMAJV  Hbbsu     ...     1  MacU  880 


(0)  CiriOHi  Mbkovs. 


'Absence  of  special 


XL ^    . 

custom, — In  the  absence  of  proof  of  anv  special 
custom  of  inheritance,  the  Hindu  law  of  inheritance 
applies  to  Cutchi  Memons.  Abhabai  v.  Tybb  Haji 
RAHiKTnLXiA  .      L  I«.  B.»  8  Bom.,  116 

Abdul  Cadub  Haji  Mahokbd  0.  Txtbvbb 

[L  li.  B^  8  Bom.,  168 

See,  however,  Ik  bb  Iskabl 

[L  I«.  B^  8  Bom^  468 

12,  — ■  Custom,  —  Joint 


family.— Joint  and  aneeetral  property. -^Cutchi  Me- 
mons are  governed  by  the  Hindu  law  of  inheritance 
in  the  absence  of  proof  of  special  custom.    A  custom 
alleged  to  exist  among  Cutchi  Memons  of  recognis- 
ing no  difference  between  ancestral  and  self-acquired 
property,  held  not  proved.    Four  brothers  of  the  Cut- 
chi Memon  community  carried  on  trade  with  capital 
inherited  from  their  father.    Large  profits  were  made 
in  the  course  of  business.    It  was  alleged  that  some 
of  the  profits  were  made  by  means  of  borrowed  capi- 
tal, and  some  arose  out  of  a  commission  business  in 
which  the  capital  of  the  firm  was  not  used  at  all ; 
and  it  was  contended  that  such  profits  could  not  be 
considered  as  anoeslaral  funds.    It  appeared,  however, 
that  the  entire  business  was  carried  on  by  the  same 
firm.    There  were  common  books,  common  expenses, 
and  a  common  staff.    The  borrowed  money  was  put 
into  the  general  cash  with  the  original  capital,    ffeld 
that  the  whole  propertv  was  ancestral.    Augmenta- 
tions wluch  blend,  as  they  accrue,  with  the  original 
estate,  partake  td   the  character  of    that   estate. 
Moreover,  the  locuos  in  question  and  the  extension  of 
business,  to  which  they  led,  might  have  produced 
heavy  losses  instead  of  great  profits,  and  the  family 
property  would  have  been  liable  to  debts  so  incurred. 
The  family  property,  being  thus  subject  to  liabilities 
arising  from  the  loans,  was  entitied  to  participate  in 
any  benefits  resulting  from  them.     Mahoxbd  Si- 
DiCB    V.  Ahkbd.     Abdula   Haji   Abdsatab  v. 
Ahxbd  I.  Lu  B,,  10  Bom.,  1 


<<Q  jAnrs. 


—  Widow  elaiminff 


18. -^ 

separate  pronerty  of  husband, — In  the  absence  of 
evidence  to  tne  contrary,  the  rules  of  inheritance  of 
the  Jains  must  be  taken  to  be  the  same  as  those  of 
the  orthodox  Hindus  in  that  part  of  the  country  in 
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(d)  Jains — continued, 

Inheritanoe,  Ttow  of^eontinued, 

which  the  property  \b  situate.  Therefore,  where  the 
widow  of  a  Jain  claimed  as  heiress  of  her  husband^ 
who  was  separate  in  estate,  property  situate  in  a  dis- 
trict in  which  the  Mitakshara  prevails, — Held  that 
she  was  entitled  to  succeed.     Lalla.  Mahabebb 

PeBSHAD  v.   KuiTDnB   EOOKWAB 

[2  IncL  Jur.,  N.  8^  812:  8  W.  B.,  U6 

14. Cu8tom,—lrii  the 

absence   of  proof  of   special  custom  varying   the 

ordinary  Hindu  law  of  inheritance,  that  law  is  to  be 

applied  to  Jains.    Chotat  Lall  o.  Chufnoo  Lall 

[L  L.  B.,  4  Calo.,  744:  8  C.  Ii.  B.,  465 

Bachbbi  «.  Makhak  Lau. 

[L  Ii.  B.,  8  A1L»  56 

Lalla  Mohabebb  Pebsead  v.  ErHsirB  Eook- 

WAB  2  Ind.  Jur.,  N.  8.,  812 :  8  W.  B^  116 

15, : Mitakshara  la-w.—^&Mitctf  of 

epeeial  cuetom, — They  are  governed  by  Mitakshara  law 
in  the  absence  of  custom  to  the  contrary.  Bach- 
bbi o.  Makhait  Lal  .        •    I.  Ifc  B^  8  AIL,  55 

(e)  Sabhs. 
16. InheTitanoe,  Ijaw  ot—Aheenee 


of  tpecial  custom, — Held  that  the  Hindu  law  of  in- 
heritance was  presumably  applicable  to  the  parties, 
and  the  defendant  had  not  shown  that  any  custom 
among  the  Sadhs,  having  the  force  of  law,  prevailed 
opposed  to  the  Hindu  law.  GoPi  Chand  v.  Sujan 
KuAB      ....    I.Ii.B.»8AlL,646 


(/)    Saxttldifi  Bbahiiiits. 


17. 


Mitahehiira  law. 


— The  tribe  of  Brahmins  called  Sukuldipi  living 
in  various  parts  of  Northern  India  are  governed 
by  the  Mitakshara  school  of  Hindu  law.  Budbb 
Pbbkabh  Mibsbb  v.  Habdai  Nabaiv  Sahu 

[9  C.  I..  B,  16 


4.  MIGEATING   FAMILIES. 


18. 


Hindu  family  migrating.— 


Presumption  as  to  law  applicable* — ^In  a  case  where 
a  Hindu  family  migrates  from  one  territory  to 
another,  if  they  preserve  their  andent  religious  cere- 
monies, they  also  preserve  the  law  of  succession.  The 
presumption  is,  until  the  contrary  be  proved,  that  the 
family  so  migrating  have  brought  with  them,  and  re- 
tain, all  their  religious  ceremonies  and  customs ;  es- 
pecially when  the  family  is  shown  to  have  brought 
with  it  its  own  priests,  who,  and  their  descendi^ts 
after  them,  continued  their  ministrationa  down  to  the 
period  of  contest.  Junabuddebk  Mibsbb  v.  Nobik 
Chuvdeb  Pbbdhak    .  Marsb;,  282 : 1  Hay,  584 

S.  C.  OoTUK  Chukpeb  Bhuttaohabjeb  v.  Obhot 
Chubk  Mibsbb.  Nobin  Chukdbb  Pbbdhak  o. 
Jakabdhuk  Mibsbb         .    W.  B.,  F.  B.,  67 

SoKATUH  Mibbib  V.  Buxmr  Mollah 

fW.  B^  1864^  96 


HTBTOn    LAW  —  INHEBITANCB  —  con- 

tinned, 

4  MIGRATING  YIMlLlE^^-eoutinued, 
Hindu  family  migrating— eon^imiscl. 

19.  _^__   Laws  of  origin 

and  domicile. — Hindu  families  are  ordinarily  governed 
by  the  law  of  their  origin  not  by  that  of  their  domicile. 
The  presumption  is  in  favour  of  tiie  law  of  origin 
until  the  adoption  of  the  law  of  a  new  domicile  is 
proved.    Lukkba  Dbbba  v.  Gvkoagobikd  Dobby 

[W.  B.,  1864,  56 

PlBTHBB  SlVfiH  V.  ShBO  SoOVDUBBB 

[8W.B.,261 

S.  C.  in  Privy  Council,  where  it  was  remanded. 

ShBO  SOOHDUBBB  «.  PlBTHBB   SlNGH 

[21W.B.»89 


20.- 


•  Adoption  of  local 


custom. — Where  a  Hindu  family  came  from  the 
Punjab  accompanied  by  their  priests  at  a  time  when 
they  were  not  governed  by  the  Bengal  law,  and  it  was 
afterwards  alleged  that  they  were  now  governed  by 
that  law,  the  onus  of  proving  the  allegation  was  held 
to  be  with  those  who  made  it.  The  mere  adoption  of 
local  customs  and  the  observances  of  occasional  local 
festivals  and  ceremonies  would  not  prove  that  the 
law  which  originally  governed  a  family  had  been  set 
aside  and  another  law  substituted.  HvBO  Pebbhab 
Boy  Chowdhby  v.  Shibo  Shune;ubbe  Chowdbain 

[18  W.  B.,  47 

See  SmiBNDBA  Nate  Roy  v.  Hibahavi  Bub- 
MOKi  .  •  .  1  B.  Ii.  B.,  P.  C  26 
[10  W.  B.,  P.  C,  85:  12  Moore's  L  A.,  81 


21. 


Presumption   of 


importing  its  own  laws. — Rebutting  presumption.- 
The  presumption  that  a  Hindu  family,  immigrating 
into  Bengal  from  the  North- Western  Provinces,  im- 
ports its  own  customs  and  law  as  regulating  the  suc- 
cession and  the  ceremonies  of  Hindu  law  in  that 
family,  may  be  rebutted  by  showing  that,  except 
as  regards  marriage,  all  other  ceremomes  are  per- 
form^ according  to  the  law  of  the  Bengal  school 
and  by  Bengal  priests.  Ram  Bbomo  Pundah  v. 
Eaminbb  Soondbby  Dosbbb        .    6'W.B.»295 

>  Presumption  as  to 


22. 

change  in  iato.— When  a  family  originally  migrated 
from  the  Mithila  province  to  the  province  of  Bengal, 
the  presumption  is  that  they  have  preserved  the 
religious  rights  and  customs  prescribed  by  the  Mi- 
takshara law,  unless  the  contrary  be  proved.  Eoo- 
KUD  Chukdeb  Roy  v.  Sbetakanth  Roy 

\yf.  B,  F.  B.,  75 


2a 


Migration  from 


N.'  W.  P.  to  Bengal.— Mitakshara  and  Dayabhaga 
laws.— Held  that,  although  a  family  migrating  from 
the  North- West  Provinces  to  Bengal  would  ordi- 
narily remain  governed  by  the  Sfitakshara  law,  the 
Dayabhaga  law  was,  under  the  circumstances  of  this 
case,  applicable  to  a  family  so  migrating.    Heeba- 

MOKEB  BbAHKINBB  V.  NUT7ABBB  BbAHMINEB 

[1  Hay,  292 
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Hindu  fSamily  migrating — eoniiwued. 

The  Privy  Council,  however,  without  deciding 
which  hiw  prevailed,  seem  to  have  douhted  whether 
the  decision  of  the  High  Court  was  correct  on  the 
evidence.  SnBBNDBAirATH  Roy  «.  HtitAMAiri 
BuBKONi         .  .    1  B.  Ii.  B.,  P.  C  26 

[10  W.  B.,  P.  C^  86:  12  Moore's  I.  Jl,  81 


6.  MODIFICATION  OF  LAW. 


24. 


Consent. — Modijleation    of 


operation  of  law. — The  operation  of  the  law  of  ^ 
inheritance  can  he  modified  hy  consent  of  the  parties. ' 
Mauxbbam  SuroH  v.  Shbo  Eookwab 

[1  Agra,  106 


26. 


Waiver  of  righU 


acquired  hy  operation  of  law, — Held  that  the  plain- 
tiffs were  competent  to  waive  their  right  of  inherit- 
ance, and  that  on  the  construction  of  a  wajib-ul-urz 
it  was  not  designed  to  give  the  widow  a  right  of 
inheritance  in  the  joint  estate  in  preference  to  that  of 
the  brothers  of  the  deceased  contrary  to  Hindu  law. 
Dal  Chukd  o.  Soondeb  2  Agra,  178 

26. Waiver  qfriffhts. 


'-Absence  of  special  custom.^-loi  the  absence  of  any 
evidence  of  special  custom, — Beld  that  a  nephew 
could  not  inherit  the  tenant-right  from  his  uncle, 
whose  legal  heirs  were  his  sons,  nor  could  the  latter 
transfer  their  right  of  inheritance  to  their  cousin,  or 
confer  on  him  such  a  right  by  consenting  to  his 
occupation  of  the  land.    Ombao  Sivoh  v,  Pbbtab 

[8  Agra,  148 


27. 


Conditions  in  wajib-ul-nrs 


altering  law  of  inheritanoe. — Document  intend- 
ed to  record  village  rights. — Conditions  in  village  ad- 
ministration papers,  purporting  to  interfero  with  or 
alter  the  ordinary  rules  of  descent,  will  not  be 
enforced.  The  law  of  inheritanse,  whether  Hindu  or 
Mahomedan,  is  a  part  of  the  law  of  this  country,  and 
as  such  overrides  the  provisions  of  a  document  which 
was  not  designed  to  rocord  more  than  the  rights 
of  the  village  community.  Small  sections  of  society 
cannot  be  aUowed  to  make  special  laws  of  descent  for 
themselves.  Sabupi  v.  Mukh  Rah  .  2  N.  W.,  227 

28. Private  arrangement--^^- 

ieration  of  law. — A  son  by  birth  or  adoption  can  for 
adequate  reasons  be  disinherited;  but  the  course  of 
devolution  prescribed  by  the  law  cannot  be  altered 
by  a  private  arrangement;  on  the  disherison  of  the 
son,  the  son's  son  becomes  hia  grandfather's  lawful 
heb.  Balkbibhva  Tbixbak  TBin>ULKAB  v.  Sa- 
TiTBiBAi  •  I.  Ii.  B.,  8  Bom.,  64 

6.  GENERAL  RULEg  AS  TO  SUCCESSION. 

29. Preference  o^hein,— Ability 

to  confer  spiritual  benefits, — Capacity  to  offer  obla- 
tions,— The  rule  of  succession  as  laid  down  in  the 
Dayabhaga,  rests  upon  the  great  principle  of  the 
entire  Hindu  law  of  succession  to  property,  that  near- 
ness in  regard  to  the  attributed  capacity  and  sacred 


HIXTDU    IiAW  —  INHEBITANCE  —  e<m- 

tinued, 

6.  GENERAL  RULES  AS  TO  SUCCESSION-- 
continued. 

Preference  of  heirs — continued. 

duty  to  confer  spiritual  benefits  by  the  offering  of 
funeral  oblations,  either  immediately  or  mediately, 
confers  the  right  to  inherit  temporal  wealth.  Muttu 
ViziA  Ragunada  Ravi  Eolundapubi  Nachiab 
alien  Eattama  Naohiab  v.  Dobasikoa  Tbtab 

[6  Mad.,  810        t 


80. 


Bengal  school. 


— Oblations,  Offering  of. — According  to  the  Bengal 
school  of  law,  inheritance  goes  to  him  who  offers 
oblations  to  the  deceased,  or  to  ancestors  of  the  de- 
ceased, in  which  oblation  the  deceased  would  partici- 
pate. Whero  more  than  one  person  offers  such  obhi- 
tions,  succession  goes  to  him  who  offers  oblations  to  the 
father  of  the  deceased,'  and  an  heir  who  offers  such  an 
oblation  will  be  preferred  to  an  heir  who  offers  obla- 
tions to  the  grandfather  and  great-grandfather  of  the 
deceased.  Pban  Nath  Subma  Jowabdab  v,  Sitbut 
Chuvdbb  Bhuttachabjeb 

[L  I..  B.,  8  Calc,  460: 10  G.  I..  B.,  484 


8L 


Heir  of  last  full 


owner. — The  rule  of  Hindu  law  is  that  in  the  case  of 
inheritance  the  person  to  succeed  must  be  the  heir  of 
the  last  full  owner.  On  the  death  of  the  last  full 
owner,  his  wife  succeeds  as  his  heir  to  a  widow's 
estate ;  and  on  her  death  the  person  to  succeed  is  the 
heir  at  that  time  of  the  hist  full  owner.  Bhoobvn 
Motb  Dbbia  v.  Ram  Kishobb  Achabjbb 

[8  W.  B.,  P.  C 16:  10  Moore's  I.  A.,  279 


7.  GENERAL  HEIRS, 
(a)  Bavdhits. 


82.- 


w«. —  Entuneration  of  bandhns.— 

Mitakshara. — The  enumeration  of  bandhus,  or  cog- 
nate kindred,  g^ven  in  Mitakshara  II,  section  6, 
article  1,  is  not  exhaustive.    Gbidhabbb  Lall  Rot 

V.  GO^-BBNMBKT  OP  BbNGAI. 

[1  B.  I..  B.,  P.  C,  44:  10  W.  B.,  P.  O,  81 

Reversing  decision  of  High  Court  in  Gotbbkicbnt 
V.  Gbbbseabbb  Lal  Roy  .    4  W.  B.,  18 


(b)  Gbhtiubs  aitd  Coonatbs. 

Preference    of   heirs.— 


88. 

Gentiles. — Cognates. — In  looking  for  an  heir  undef 
Hindu  law,  the  gentiles  must  be  exhausted  before  the 
cognates  aro  entitled  to  succeed.  DiGhDATi  v,  Bhatan 
Lal      .    6B.Ii.B.,448,note:  11W.B..600 


(o)  SAMAKODAKA8. 

Definition  of  samanodakas. 


84. 

— "  Gotra  "  of  deceased  person. — "  Samanodakas  * 
(or  persons  allied  by  a  common  oblation  of  water)  be- 
longing to  the  <* gotra''  (race  or  general  family)  of 
a  deceased  person  are,  according  to  Hindu  law,  suffi- 
ciently cognate  to  succeed  to  property  in  de&ult  of 
parties  nearer  of  kin.  NvBSiKe  Nabain  v.  Bhuttuk 
Lall        «...       W.B.,  1864, 104 
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7.  GENERAL  HEIBS-^^on^iiNMl. 

(c)  SA]CANODAKAS--CO«^tfMI0(i. 

Definition  of  samanodakas-^oA^tnifeil. 

85.  ■  Preference  of,  to 

handhus  or  hhinnagotra  eapindaa. —  Vatan  sertfice, 
Alienability  of,  beyond  life-time  by  will. — BffBct  of 
subsequent  change  in  ike  tenure  rendering  it  alien- 
able.— The  word  "  samanodakas/'  meaning  literally 
those  participating  in  the  same  oblation  of  water,  in- 
cludes descendants  from  a  common  ancestor  more  re- 
motely related  than  the  thirteenth  degree  from  the 
propositus.  One  P.  died  childless,  devising  his 
entire  property,  including  his  right  to  receive  an- 
nually a  certain  desaigiri  cash  allowance,  to  the 
plaintiffs  husband  after  the  death  of  his  (testator's) 
widow,  B.  A.  The  testator  and  the  plaintifPs  hus- 
band were  g^reat-grandsona  of  one  K.  by  his  son 
and  daughter  respectively.  The  plaintifl's  husband 
having  predeceased  B.  A.,  sh^  made  another  will  in 
favour  of  the  plaintiff.  Subsequently  B.  A.  died. 
The  phuntifF,  thereupon,  brought  a  suit  against  the 
defendants,  daiming  the  aforesaid  cash  allowance  and 
arrears  under  these  willB  and  as  heir  of  P.  The 
defendants,  who  were  distant  cousins  of  P.,  being 
related  to  him  beyond  the  thirteenth  degree,  inter 
alia  contended  that  the  wiUs  were  invalid,  as  P., 
when  he  made  the  will,  had  only  a  life  interest  in 
the  vatan,  which  was  a  service  vatan,  and  that  they 
were  nearer  heirs  to  P.  than  the  plaintiff,  who  was  a 
bhinnagotra  sapinda  or  bandhu  of  P.  Both  the 
lower  O^urts  rejected  plaintiffs  daim.  The  plaintiif 
appealed  to  the  High  Court  Reld,  confirming  the 
decree  of  the  lower  Court,  that  plaintiff's  claim 
should  be  disallowed.  The  alienation  by  will  b^  P., 
of  what  was  then  a  vatan  held  for  service  being  m  its 
inception  invalid  as  against  his  heirs,  did  not  become 
valid  because  of  a  change  in  the  tenure  of  the  estate 
after  his  life  interest  had  terminated.  B.  A.,  the 
widow  of  P.,  had  nothing  more  than  a  widow's  estate 
incapable  of  alienation  beyond  her  lifetime,  and, 
therefore,  the  wills  executed  by  her  were  invalid. 
The  case  was  one  to  be  determined  by  the  Hindu  law 
of  inheritance.  The  defendants,  though  more  than 
thirteen  degrees  removed  from  P.,  were  included  in 
the  term  «  samanodakas,"  and,  as  such,  had  a  claim  to 
the  estate  of  P.  superior  to  that  of  the  phuntifF  or 
her  deceased  husband  as  his  handhus.  Bai  Dbykobe 
«.  Ambitbax  Jamiatbam  .  L  Ij.  B.,  10  Bom.,  872 


8a 


Collateral  distant  relation. 


— Bight  to  share. — A  descendant  of  a  brother  of  the 
origpinal  acquirer,  and  a  descendant  not  less  than  six 
generations,  are  not  entitled  under  Hindu  law  to  a 
share  of  the  property.  Chttitii  Mtteb  v.  Lvkhbe 
Chubn  Patkaik      .        .        .       8'W.B.,258 


87. 


(d)  Sapikpas. 

Definition  of  sapindas.— The 


author  of  the  Mitakshara,  in  verse  8,  section  6,  chap- 
ter II,  uses  the  word  "sapinda"  in  the  sense  of 
"connection  by  particles  of  one  body,"  and  not  in 
the  sense  of  "  connection  by  funeral  oblations."  In 
order  to  determine  whether  a  person  is  a  "  sapinda  " 


HINDU    LAW  -  nVHBBITANCE  -  ro«. 

tinned. 

7.  GENERAL  HEIRS -0Oii^tii»e<i. 

((i)  &AmrDAa--continmed. 

Definition  of  sapindas — continued. 

of  the  propositus,  within  the  meaning  of  the  defini- 
tion given  by  the  author  of  the  Mitakshara  in 
Acharakanda  (chapter  treating  of  rituals),  it  is  ne- 
cessary to  see  whether  they  are  related  as  "  sapindas  " 
to  each  other,  either  through  themselves  or  through 
their  mothers  and  fathers.  Umaid  Bahadub  v. 
Udoi  Chavd  alias  MuNMiTir 

[L  Ii.  B.,  6  Calo^  119 :  6  C.  li.  B.»  600 


8a 


Frefbrenee   among    aapin- 


das. — ^Amongst  sapindas  the  nearest  sapinda  excludes 
those  more  remote.  Khbttub  Gk>PAL  Chattbbjbb 
V.  Poobvoo  Chundbb  Chattbbjbb 

[15  W.  B.,  488 


80. 


Extent  of  right  of  suceea- 


Bion  of  sapindas. — Regarding  the  right  of  success- 
sion  of  sapindas, — ffeld  that  the  relationship  extends 
to  the  sixth  in  descent  below  the  point  of  divergence 
of  the  two  lines.  The  rule  laid  down  by  the  Smriti 
Chandrika  and  the  literal  language  of  the  Mitakshara 
in  chapter  II,  section  5,  not  followed.  PASAaABA 
Bhatta  v.  RANaABAJA  Bhatta 

[LI..B.»2Mad^a02 

8.  SPECIAL  HEIRS, 
(a)  Males. 
40. Adopted  boil— Kinsmen.— An 


adopted  son  represents  his  adoptive  father,  and  is 
entitled  to  the  share  which  his  father  would  have 
obtuned.  When  he  comes  to  share  with  heirs  other 
than  the  legitimately-begotten  sons  of  his  adoptive 
father  in  the  property  of  kinsmen,  he  takes  the  same 
share  that  they  would  take.  Taba  Mohxtn  Bhutta- 
OHABJEB  V.  Kbifa  Moteb  Dbbia  .  9  W.  B.,  428 

4L    '  Bight  of  one  of 

family  from  which  he  was  adopted. — ^A  member  of  a 
Hindu  family  cannot,  as  such,  inherit  the  property  of 
one  taken  out  of  that  family  by  adoption.  The  sever- 
ance of  an  adopted  son  from  his  natural  family  is  so 
complete  that  no  mutual  rights  as  to  succession  to 
property  can  arise  between  them.    Sbihtvasa  Aytaf- 

GAB  f>.  KUPPAH  AYTAKOAB.  RAYAN  KbISHNAMA- 
CHASIYAB  9.  KUFFAKNATYAirOAB      .    1  l)Cad.»  180 

42, ■  Adoptiee  mother^  s 

father. — Brother.— An  adopted  son  does  not  succeed 
to  the  estate  of  his  adoptive  mother's  father  in  pre- 
ference to  the  son's  son  of  the  brother  of  the  adoptive 
mother's  father.  Chinnabahakbistna  Ayyab  v. 
Minatohi  Amkal        .  .7  Mad.,  245 


Mitakshara  law. 


48.— 

An   adopted    son  under    Dattaka   Mimansa  and 

Mitakshara  succeeds  to  property  to  which  his  adopted 
mother  isucoeeded  as  the  heiress  of  her  father.  Sham 
KuAB  c.  Qata  DiK    .        .    I.  L.  B.,  1  AU.,  256 
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BUSTDV    If  AW  —  OTHEBITANCS  —  con- 
Uumed. 

S.  SPECIAL  REIKS—eoniinued. 

(a)  Malbs — continued. 

Adopted  BaiL—c<mtinued. 

44b  — ^^— — — ^— ^— —  Suecegrion  of 
adopted  9on  to  relatives  of  tidoptive  mother, — ^Accord- 
ing to  Hindu  law,  an  adopted  son  takes  by  inherit- 
ance from  the  relatives  of  his  adoptive  mother  in  the 
Mune  way  as  a  legitimate  son.  Morun  Moyee  Dehea  v. 
Bejog  Kritto  Ooeeamee,  W,  R,,  F,  JS„  121 ;  and  Chin- 
narama  Kristna  Ayyar  v.  Minatchi  Ammal,  7  Mad., 
245,  overmled.    UxA  SuNXXS  MoiiBO  r.  Kau  Eo- 

MVL  MOZCTKDAB 

[I.Ii.B^6Calo^a66:  7C.L.  1^146 

Confirmed   by  Privy  Council,  Kau  Eokul  Mo- 

ZUMDAB  V.  UMA  SUKKBB  MoITBO 

[LUB^  10  Gala, 282:  ldaL.B^879 
Ii.  B.»  10  L  A^  188 

JoTKiSHOSB  Chowdhby  V.  Pahchoo  Baboo 

[4  a  Ii.  B^  588 


46.- 


— ^— ^— ^—  Share  on  death  of 
one  more  than  three  generations  from  oommon  ancee- 
tor. — ^An  adopted  son  is  not  precluded  from  inheriting 
the  estate  at  one  rektted  lineally,  although  at  a 
distance  of  more  than  three  generations  from  the 
<xnnmon  ancestor.  Mokuvdo  Lall  Boy  «.  Btevkt 
Naxh  Bot 

[LI..  B^  6  Calo.,  288:  7  C.  I..  B^  478 


46.- 


■  Collateral  inherit- 

ance.— ^An  adopted  son  inheriting  collaterally  along 
with  collateral  heirs  is  entitled  to  receive  the  same 
ahare  as  the  other  heirs.  The  Dattaka  Chandrika, 
section  6,  paragraphs  24  and  25,  cannot  be  construed 
as  an  express  text  limiting  the  share  of  an  adopted 
•on  inheriting  collaterally  to  half  the  share  taken  by 
the  other  collateral  heirs.  Dinokath  Mookxbjba  «. 
GoPAii  Chitfdbs  Mookbbjba 

[8  a  I..  B.,  67:  9  C.  Ii.  B.»  879 


47. 


Sueceeeion   of 


adopted  eon  of  one  daughter  and  natural  eon  of 
mnoihor.^Orandfaihef^e  estate. — ^The  adopted  son  ^ 
one  daughter  shares  equally  with  the  natural  son  of 
another  daughter  in  the  inheritance  left  by  his  mater- 
nal grandfather.  Uma  Sunker  Moitro  v.  KaU  Ko- 
mml  Mozumdar,  L  L.  B.,  6  Calc,,  256,  followed. 
SuBJO  Kaht  Nuysi  v.  Moheah  Chundbb  Dutt 

[LIi.B^9Cale^70 


48. 


AfBJiated    bou,— Custom    of 


illatam.-~Meddi  caste  oflfellore.^XJjider  the  custom 
of  xllatam  (affiliation  of  a  son-in-law)  which  obtains 
among  the  Beddis  or  Pedda  Eapu  caste  of  Nellore, 
the  illatam  son-in-law  does  not  thereby  lose  his  rights 
of  succession  to  the  estate  of  his  natural  father's  di- 
yided  brother.  BaIiABAKI  Bbddi  v.  Pbba  Bbddi 
[I.  I..  B.,  6  Mad.,  287 


49. 


Brother's  daughter's  son.- 

-A  brother's  daughter's  son  suc- 


Mitaksihara  law. 

oeeds  as  heir,  under  the  Mitakshara,  in  the  absence 

of  nearer  heirs.    Duboa  Bibbb  v.  Janaki  Pbbshad 

[10  R  I..  B.,  841 :  18  W.  B.,  881 


HTETDIJ    I<AW  —  INHEBITAKCE  —  con- 
tinued. 

8.  SPECIAL  HElBL^'-continued. 

(a)  Malbs — continued. 

Brother's  daughter's  BOiL^eontinued. 

50.  ■■    Qreat-grandson 

of  paternal  grandfather. — By  the  Hindu  law  the 
gr^  grandsons  of  the  paternal  grandfather  are  en- 
titled to  succeed  as  heirs  to  the  deceased  proprietor,  and 
are  to  be  preferred  to  the  brother's  daughter's  son, 
because,  although  the  former  can  offer  but  one  obla- 
tion and  the  latter  two,  yet  that  offered  by  the  former 
is  offered  to  a  paternal  ancestor,  and  is,  tibercfore,  of 
superior  religious  efficacy  to  those  offered  by  the  latter, 
which  are  to  maternal  ancestors  only.    Qobihd  Pbo- 

BHAD     TALObKDAS  V.    MOHBSH    ChUNDBB    SuBMA 

Ghuttuck        .  15  B.  li.  B.,  86 :  28  W.  B.,  117 

See  In  thb  kattbb  or  Oodoy  Chttbn  Mittbb 

[LL.B.,4Calc.,411 

And  JuooTTT  Naiuiit  Sivoh  o.  Collbctob  ov 

Makbhoom  .  L  I«.  B.,  4  Calo.,  418,  note 


6L 


Bengal  school  of 


Rindu  law, — Sapinda. — According  to  the  Bengal 
school  of  Hindu  law  a  brother's  daughter's  son  is  a 
sapinda,  and  is,  therefore,  a  preferable  heir  to  the 
great-great-great-grandfather's  great-great-great- 
grandson.  DiGhUMBBB  Boy  Chowdhby  v.  Moti 
Lal  Bukdofadhya 

[L  Ii.  B.»  9  Calc,  588: 12  C.  I«.  B.»  204 

Contra,  Choobal  Monbb  Bosb  v.  Pbobonko  Coo- 

KAB  Mittbb 1 W.  B^  48 

52. Brother's  son's'  daughter's 

son. — Brothof^s  son's  son's  #o».— The  right  of  in- 
heritance of  a  brother's  son's  daughter's  son  is  infe- 
rior to  that  of  a  brother's  son's  son's  son.  Eabhbb 
MoHiTir  Boy  v.  Baj  Qobind  Chctokbbbutty 

[24W.B.,229 

58. 


Cousin.— ZTac^tf'f  son.— Child- 
less daughter. — ^According  to  the  Hindu  law,  an 
uncle's  son  succeeds  in  preference  to  a  childless 
widowed  daughter.  Tabamonbb  Gooptba  v  Lve- 
HBBMONBB  Dassba  .  Marsh.,  29 :  1  Hay,  87 
[1  Ind.  Jur.,  O.  8.,  22 

Cousin  in  third 


54.  . 

degree.-^Seld  that  a  cousin  in  the  third  degree  has 
no  right  of  inheritance  in  the  presence  of  cousins  in 
the  second  degree^  Mahabbbb  Pbbsad  v.  Bak 
SuBUN  ......    8  Agra,  8 


55. 


Daughter's    son. — Brother's 


son. — ^A  daughter's  son  is  one  of  the  nearer  sapindas, 
and  in  the  line  of  heirs  before  a  brother's  son  accord- 
ing to  Hindu  law.    Ebishnamma  v.  Papa 

[4  Mad.,  284 


58. 


Under  the  Hindu 


law,  where  pn^rty  is  proved  to  be  a  separate  and 
divided  proper^,  the  daughters  and  daughter's  son 
are  the  legal  heirs  entitled  to  it,  and  not  more  remote 
relations  to  the  deceased.    Bubyab  Singh  «.  Huvsbb 

[2  Agra,  188 
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BUSTDTJ    If  AW  —  IKHEBITANCE  —  eon- 
tinned. 

a  SPECIAL  UElBS-^onHfwed. 

(a)  WLLBB-^eontiiwed. 

Daughter's  eon — continued. 

See  GOLAB  EoovwsB  v.  Shib  Sahai 

[2  Agra,  64 

and  HiicuNCHrLL  v,  Mahabaj  Singh 

[I  Agra,  210 


67. 


Death  of  widow 


of  last  male  proprietor. — ^A  daagbter's  son  is  on  the 
death  of  the  widow  of  the  hwt  male  proprietor  a  pre- 
ferable heir  to  descendants  in  the  third  or  fourth 
remove.    Hikuvohull  v.  Mahabaj  Singh 

[1  Agra,  210 

BuBYAB  Singh  v.  Hunsbb        .   2  Agra,  168 


6a 


Law  at  Benares, 


— Held  that,  accordinia:  to  Hindu  law  current  at 
Benares,  the  daughters'  sons  inherit  in  default  of 
qualified  daughters;  and  that  if  there  be  sons  of 
more  than  one  daughter  they  take  per  capita,  and 
not  per  stirpes.   Bah  Sawbuth  Pavdst  v.  Basdeo 

Singh 2  Agra,  168 

So  in  Madras.  Muttu  Vizia  Ragunada  Baki 
EoLUNDAFUBi  Nachiab  alios  Eattaica 
Naohiab  0.  Doba  Singha  Tbyab 

[6  Ma<L,  810 


69. 


•  Succession  to  euU 


tiveUor. — Distant  relation. — ^A  distant  relation  (such 
as  those  who  are  called  distant  sapindas  and  samano- 
*  dakas)  of  a  deceased  ryot  is  not  entitled  to  succeed 
by  inheritance  to  the  cultivation  of  a  hereditary  ryot. 
Seld,  with  r^erence  to  the  above  principle,  that  the 
son  of  the  daughter  is  too  remote  to  succeed  to  the 
tenure  of  cultivating  occupancy  held  by  his  maternal 
grandfather.  Bam  Subvn  Soeool  v.  Shbobutttn 
KooBMBB       ...    2  Agra,  Ft  II,  186 

60.  — ^^— -^— ^—  Mothet^s  sisters. 


—According  to  Hindu  law,  a  deceased  daughter's 
son  has  no  right  of  inheritance  to  the  estate  of  his 
maternal  grandfather  during  the  life  of  any  of  his 
mother's  risters.    Bamdan  v.  Behabbb  Lall 

[1  N.  W.,  114:  Ed.  1878^  200 

6L  — ■ Mitakshara   law. 

— According  to  Mitakshara  law  a  daughter's  son 
takes  his  maternal  grandfather's  estate  as  full  pro- 
prietor, and  oh  his  death  such  estate  devolves  on  his 
heirs  and  not  on  the  heirs  of  his  maternal  grand- 
father. His  gotraja-sapindas,  or  the  persons  related 
to  him  through  his  father,  have,  therefore,  prefer- 
ential right  to  succeed  him  to  the  persons  reUtted  to 
him  tluoueh  his  mother.  Sibta  o.  Badbi  Pbasab 
[I.  L.  B.,  8  AIL,  184 

©2. '• Adopted  son  of 

daughter.— Brothers.— kcooT^lng  to  Hindu  law  a 
person  cannot  succeed  as  the  adopted  son  of  a  daugh- 
ter who  has  brothers  alive,  and  who  cannot  be  an  ap- 
pointed daughter  if  she  had  brothers  when  she  married. 
Nor  can  he  succeed  as  claiming  under  a  bought  son. 
Yaohbbeodt  Chinna  Babbavafa  v.  Tachbbbddy 
GowDAPA  .        .    6  W.  B.,  P.  C  114 


HINDU    IiAW  —  IKHEBITANCE  —  ton- 
tinned. 

S.  SPECIAL  nmBS— continued. 

(a)  Malbs — continued. 

Daughter's  BoiL-~continued. 


68. 


Q-reat-grandson. 


^A  daughter's  son  does  not  inherit  where  there  is 
a  great-grandson  of  the  deceased  alive.  Gooboo- 
gobindo  Chowdhbt  v.  Hitbbe  Madhub  Boy 

[Marsh.,  888 :  2  Hay,  401 


64. 


Estate    of  mo- 


temal  grandfather. — Daughter. — A  suit  brought 
against  K.,  the  widow  of  J2.,  a  Hindu,  by  the  repre- 
sentatives of  R.'s  brothers,  M.  and  P.,  for  possession 
of  his  estate,  ended*  in  a  compromise  by  which  the 
defendant  recog^sed  the  plaintiffs'  rights,  and  con- 
ceded that  the  family  was  joint.  After  K.*s  death, 
Jf.,  a  daughter  of  jS.,  brought  a  suit  on  her  own 
behalf  against  the  above-mentioned  plaintiffs  for  pos- 
session of  her  father's  estate,  but  afterwaids  with- 
drew her  claim.  Subsequently  8.,  M.'s  son,  who  had 
been  bom  after  K.'s  compromise,  brought  a  suit 
against  M.  and  the  representatives  of  JET.  and  P.  to 
recover  possession  of  the  estate,  on  the  allegation  that 
the  family  being  a  divided  one,  he  was  entitled, 
under  the  Hindu  law,  to  succeed  to  such  estate,  and 
that  both  the  compromise  entered  into  by  K.  and  the 
withdrawal  of  the  former  suit  by  Jf.  were  in  fraud  of 
his  succession,  and  did  not  affect  his  rights.  The 
Court  of  first  instance  found  that  the  plaintiff  was 
entitled  to  succeed  to  the  estate,  but  that,  his  mother 
being  still  alive,  he  was  entitled  to  possession  after 
her  death  only,  and,  upon  these  findings,  gave  him  a 
decree  declaring  his  right  to  possession  on  M.*s 
death.  The  lower  Appellate  Court  reversed  the 
decree,  holding  that  the  compromise  entered  into  by 
K.  was  conclusive  agidnst  the  phuntifi^s  claim,  and 
also  that,  during  his  mother's  lifetime,  he  had  no 
locus  standi  to  maintain  the  suit.  Fer  Mahm ooi>, 
«7.,  that  the  plaintiff's  rights  as  a  daughter's  son 
(which  were  not  affected  by  his  birth  having  taken  . 
place  after  his  maternal  grandfather's  death)  did 
not  entitle  him,  under  ordinair  circumstances,  to 
succeed  to  his  maternal  grandfather's  estate  in  a 
divided  Hindu  famDy,  during  the  existence  of  a 
daughter,  whether  she  were  his.  own  mother  or  his 
maternal  aunt:  and  tl^t  the  claim  for  possession 
was  therefore  rightly  dismissed.  Amirtolal  Boss  v. 
Majoneehant  Mitter,  15  B.  L.  22.,  10  ;  Sibta  v.  Badri 
Prasad,  I.  L.  £.,  3  All.,  134}  and  Baijnath  v.  Ma- 
habir,  I.  L.  B.,  1  All,  608,  referred  to.  Sant  Kvmab 
o.  Bbo  Saban         .        .    I.  L.  B.,  8  AIL.  866 

66. Estate   of  son- 


less  Hindu. — In  the  case  of  a  sonless  Hindu,  his 
separate  estate  devolves,  in  the  first  instance,  upon  his 
widow  or  widows,  and  thereafter  upon  the  daughter 
or  daughters,  and  it  is  not  till  the  death  of  the 
daughter  that  the  daughter's  son's  right  of  inherit- 
ance initiates;  and  the  death  of  a  cULughter's  son 
antecedent  to  the  death  of  a  daughter  would  prevent 
the  estate  from  devolving  upon  the  son  of  such 
daughter's  son.  Bhabuf  Xath  v,  Gobikd  Sa&ait. 
GoBnrD  Sabah  o.  Dhabuf  Nath 

[L  I«.  B.»  8  All^  614 
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HTEVDU    IiAW  —  nSTBISBITAKGE  ~  0011- 

iinued. 

8.  SPECIAL  HEIRS— oOfi^iniMi. 

(a)  Males — eontinued, 

06.  Father.— Xato  in   Oufarat — 

Motker.— In  Ghijarat  the  right  of  succeMion  to  the 
estate  of  a  Hindu  who  is  separate  in  interest,  and  who, 
at  his  death,  leaves  a  father  and  mother,  hut  no  issue 
or  widow,  devolves  upon  the  father,  in  preference  to 
the  mother.  Khodabhai  Mahiji  «.  Bahdhab  Dala 
[I.  li.  B.,  6  Bom.,  541 


67. 


Father's  brother's  daugh- 


ter's son. — A  father's  hrother's  daughter's  son 
cannot  inherit  according  to  Hindu  law.  QOBINDO 
HUBSBKAB  «.  WOOMSSH  ChUNDBB  RoY 

[  W.  B.,  F.  B^  176 

Raj  Qobhtd  Dbt  v.  Rajbssitbbb  Dossbb 

[4W.B.,10 

68.  —      8apinda,—A 

father's  hrother's  daughter's  son  is  entitled  to  he  re- 
oog^sed  aa^an  heir  according  to  the  Hindn  law  cur- 
rent in  the  Bengal  school  Qdbit  Qobikd  Shaha 
Maitbal  0.  Akand  Lal  Ghosb  Mazumdab 

C5B.Ii.B.,F.B.,16:  18  W.  B.,  F.  B^  48 


68. 


—  Spiritual  benefit 

ton. — The    father's 

person  stands 


-Fathef^e  father^ e  hrother^e 
father's  hrother's  son  of  a  deceased 
nearer  to  him  in  right  of  succession  than  his  father's 
hrother's  daughter's  son ;  the  former  is  therefore  pre- 
ferentiaUy  entitled,  on  the  death  of  the  deceased 
person's  widow,  to  a  certificate  under  Act  XXVII  of 
1860,  enahling  him  to  collect  the  debts  due  to  the 
estate.  Oopai.  Chubdbb  Nath  Coondoo  o.  Habi- 
DA8  Chihi  .        .    L  Ii.  B.,  11  Calo.,  848 


70. 


-  Father's  sister's  son,— OrM^ 


grandton  of  great-great-great-grandf other,  —  A 
father's  sister's  son  does  not  inherit  when  opposed 
to  tbe  great-grandson  of  the  g^reat-great-great-grand- 
father  of  the  deceased.  Jibbath  Singh  v.  Coubt  of 
Wabds  .  .  6B.Ii.B.,442:14W.B,  117 
S.  C.  on  appeal  to  Privy  Council 

[US  B.  !«.  B.,  180:  28  W.  B.,  408 
I«.B.,2I.A.»ied 


71. 


•  Grandson. — MClahehara  law,- 


Under  the  Mitakshara  law,  a  grandson  (his  father 
being  dead)  shares  equally  with  a  son  the  self-ac- 
quir^  property  of  the  grandfather.  LnOHOxnv  Pbb- 
SHAB  V,  Dbbbb  Pbbshas  .    1 W.  B.,  817 


72. 

I  the 


''Sons 
♦sons" 


'  ae  used 
nsed    in 


Mitakehara, — The  term 
Mitakshara,  chapter  II,  section  4,  §  7,  and  section  6, 
§  1,  does  not  include  grandsons.  Subata  v.  Laksh- 
MiBABABAicMA  .      I.  Ii.  B.,  6  MacU  281 


78. 


Grandson  of  brother.— Jf»- 


iahshara  lata. — Under  the  Mitakshara  law  a  brother's 
grandson  may  be  an  hdr.  Oobhta  Koobb  v.  Rujoo 
NybSookooi.    ....    14W.  B.,208 

KuBIBM  ChAHD  GUBAIN  p.  OOOUNO  GlTSAIN 

[6  W.  B.,  158 


HINDU    I<AW  —  INHEBITANCB  —  eon- 

tinued, 

8.  SPECIAL  RKlRS-'cantinued. 
(a)  Malbb — continued. 

Grandson  of  hrother^cofUinued. 

74,  —  Law  in  Madrae 

Presidency, — Paternal  uncWe  eon, — ^According  to  the 
Hindu  law  of  succession  current  in  the  Madias  Pre- 
sidency, a  paternal  uncle's  son  succeeds  to  the  in- 
heritance before  a  brother's  g^ndson.  Subaya  «. 
Lakshxinabasamka         .  I.  Ij.  B.,  6  Mad.»  281 


76. 


Grandson    of    maternal 


grandfather's  brother. — According  to  Hindu  law 
the  grandson  of  a  brother  of  a  grandfather  of  the 
deceased  is  heir  to  his  property  in  default  of  nearer 
heirs.   Bbaja  Eibhob  Mitteb  Mozukdab  v,  Badha 

GOBIBD  DUTT 

[8  B.  Ii.  B.,  A.  C.»  486: 12  W.  B.»  888 

76. Grandson  of  mother's  mater- 
nal unole. — Bandhu, — According  to  the  Hindu 
law  of  succession  in  force  in  the  Madras  Presidency,  • 
the  grandson  of  the  maternal  uncle  of  the  deceased's 
mother  is  in  the  line  of  heirs.  Ratnasubbu  v,  Pob- 
BAPFA  .  I.  Ii.  B^  6  Mad.,  68 

•  Great-grandson.— 5oiiq^«o}i'# 


77. 

eon. — Daughter' e  eon, — According  to  the  Hindu  law  of 
descent,  the  son  of  a  son's  son  is  preferred,  in  the 
order  of  succession,  before  a  daughter's  son.  GooBOO- 

GOBIVDO  CHOWDHBY  «.  HUBBBBXASHUB  ROT 

[Marsh.,  888 :  2  Hay,  401 


78, 


Sons  of  grand' 


daughter. — According  to  the  Hindu  law  which  prevails 
in  Madras,  the  sons  of  a  granddaughter  are  excluded 
from  the  inheritance.  The  plaintiff  brought  a  suit 
for  a  moiety  of  the  estate  of  his  deceased  second 
cousin,  who  left  no  issue  or  nearer  kindred,  claiming 
through  his  maternal  g^eat-grandfather.  Meld  that 
the  phuntlff  was  not  entitled  to  inherit  the  estate  of 
the  deceased.  KissBir  Lala  v,  Zkyaij^  Pbasad 
Lala 8  Mad.,  846 

78.  ■■   Great-grandson  of  great- 

great-great-grandfather. — Mitakshara  law. — 
Great-grandson.  —  JSandhu.  —  Qentiles.  —  Father'e 
sister's  <oji.— The  great-grandson  of  the  great-great- 
great-grandfather  of  the  deceased  is,  according  to 
the  Mitakshai'a,  a  nearer  heir  to  the  deceased  tiian 
his  father's  sister's  son.  Jibnath  Singh  v,  Couut 
OF  Wabds       .    6  B.  Ii.  B.,  442 :  14  W.  B.,  117 

S.  C.  on  appeal  to  the  Privy  Council 

[16  B.  Ii.  B.,  180  :  28  W.  B.,  408 
Ii.  B.,  2  I.  A.,  168 


80. 


Great-great-grandson     of 


grandson. — Samonadaka. — £>.,  being  the  grandson's 
g^eat-great-grandson  of  the  common  ancestor,  who 
was  the  ninth  in  ascent  from  K.,  deceased,  was 
reckoned  as  a  samonadaka  and  among  the  heirs  of  K, 
Kalian  Sibgh  c.  Pankuab         .     7  N.'W., 


81. 


-  Great-great-great-fiprandson 


of  g^eat-great-great-grandfather.— Jfi/a^A^ra 
Iftfo, — Oentilee, — According  to  the  Mitakshara  the 


Digitized  by 


Google 


DIGEST  OF  CASES. 


HINDU    IaAW  ^  IN  UEBIT ANCB  —  eon- 
timued. 

8.  SPECIAL  RElR8—e<mtimied. 

(a)  Malbs — eontinued, 

Oreat-great-great-grandson      of     great- 
g^eat-great-grandfather — eofUimted. 

great -great-great-grandson  of  the  great-great-great- 
grandfather of  the  deceased  is  entitled  to  snccession 
as  one  of  the  gentiles.  Byha  Ram  Sikgh  0.  AaAS 
Singh  .  6  B.  Ii.  B.,  298 :  14  W.  B^  F.  C^  1 
[18  Moore's  L  A^  878 


82. 


Half-brothers.— Bro^A«rr  of 


ike  whole-blood  and  of  the  half -blood. ^By  the 
Hindn  law  current  in  Bengal  a  brother  of  the  whole- 
blood  succeeds  in  the  case  of  an  undivided  immove- 
able estate  in  preference  to  a  brother  of  the  half- 
blood.  Overruling  Tiluch  Chunder  Rov  v.  Bam 
Imckhee  Doeeee,  2  W,  B,,  41 ;  KoyUuh  Chunder 
Sircar  v.  Qooroo  Chmm  Sircar,  3  W.  B.,  43  s 
Oooroo  Chum  Sircar  v.  Koylath  Chunder  Sircar, 
6  W,'  B,,  93,    Bajkmhobb  Lahooby  v.  Gobikd 

CHUKOBB  LaHOOBT.    BAKMOITEY  DO88BB  V.  GOBIVD 

Chundbb  Lahooby 

[I.I..  B.,  1  Calc,  27:  24  W.  B.,  284 

ISHBN  CHUin>BB  Chowdhby  o.  Bhybub  Chuv- 
dbbChowdhby  .    5W.  B.,21 

Nephew  of  half  • 


blood. — Brothere  of  whole  and  half  blood.'^A 
nephew  of  the  half-blood  is  excluded  from  succession 
by  brothers  of  the  whole  and  half  blood.  Pbithbb 
SiNGhH  V.  CouBT  OF  Wabds         .    28  W.  B.,  272 


84. 


Brothere  of 


whole  and  half  blood. — ^Where  two  uterine  brothers 
and  a  half-brother  are  members  of  a  joint  Hindu 
family,  and  one  of  the  two  former  dies,  the  brother 
of  the  half-blood  is  not  entitled  to  receive  anything 
out  of  the  share  of  the  deceased.  Chbyt  NAJikiv 
SlNOH  V.  BUKWABBB  SlNOH  •     28  W.  B.,  896 


86. 


Bule  of  eueoes- 


eion  aa  between  relativee  of  the  whole-blood  and 
half-blood. — Brothere. — Brothers^  tone. — ColUUer- 
aU. — The  pliuntiffs  (along  with  others  not  parties  to 
the  suit)  were  relations  of  the  half-blood  to  the 
propositus,  and  the  defendants  were  his  relations  of 
the  whole-blood;  but,  counting  from  the  ancestor, 
the  plaintiffs  were  sapindas  of  the  fifth  degree,  and 
some  of  the  defendants  sapindas  of  the  sixth,  and  the 
rest  sapindas  of  the  seventii  degree  of  the  propositus. 
Held  that  there  not  being  any  special  provision  in 
the  Mitakshara  or  the  Mayukha  in  respect  of  persons 
of  the  half-blood  other  than  brothers  and  their  sons, 
the  general  rule  applies,  that  the  nearest  sapinda 
succ^ds  in  the  absence  al  special  local  custom  to  the 
contrary,  and,  therefore,  the  plaintifPs  were  the  heirs 
of  the  propositus  to  the  exclusion  of  the  defendants 
or  any  of  them.    Samat  v.  Ajiba 

[I.  KB.,  6  Bom.,  894 

Dayabha^a 


Usw. — According  to  the  Dayabhaga  a  brother  of  the 
whole-blood  in  a  joint  familv  succeeds  in  preference 
to  the  brother  of  the  half-blood  to  the  share  of  a 
deceased  brother.     Bajkishore  Lahoory  v.  Oobind 


HINDU    LAW  —  UTHEBITANCB  —  oon. 

tinned. 

8.  SPECIAL  niSVBiS—eontiniued. 
(a)  Malbs — eontimted. 
Half-brottiers— coa^tMMd. 

Chunder  Lahoory,  I.  L.  B.,  1  Cole.,  a7:24W.  B., 

234,  approved.    Shbo  Soohdaby  v.  Pibthbb  Sikoh 

[li.  B.,  4  L  A.,  147 

87. 


"Sons  of  half-sisters, 
— Succession  to  estate  of  deceased  brother. — 3alf- 
blood  and  whole-blood.^Vnder  the  Bengal  school 
of  Hindu  law,  sons  of  sisters  of  the  half-blood  are 
entitied  to  succeed  equally  with  sons  of  sisters  of  the 
whole-blood  to  the  property  of  a  deceased  brother. 
Bholakath  Boy  o.  Bakhal  Dass  Mitkhbbji 

[I.  L.  B.,  U  Calc,  89 

HxmbaikdL-^Childless   wife.— 


CHft  at  marriage. — If  a  Hindu  wife  dies  childless, 
all  property  given  to  her  by  her  father  at  the 
marriage  ("before  the  nuptial  fire")  goes  to  the 
husband.  "Given  before  the  nuptial  fire"  is  only  a 
term  to  signify  all  gifts  during  the  continuance  of 
the  marriage  ceremonies.  BiflTOO  Pbbshad  Bvb&al 
V.  Basha  Sookdbb  Nath    .        .    16  W.  B.,  116 


89. 


Husband,  Heirs  c^^ChiU- 


less  widow. — Nagar  Vissa  Vania  caste. — Property 
inherited  from  her  deceased  husband  by  a  childless 
widow  among  the  Nagar  Vissa  Yanias,  at  her  death, 
intestate,  devolves  on  the  relations  in  blood,  on  the 
mother's  side,  of  the  husband  in  preference  to  the 
heirs  and  next  of  kin  of  the  widow.  Ik  thb  goods 
OP  Nathibai.  Jaikibbn  Das  Gopal  Bab  «.  Hab- 
KisBN  Dab  HuuiODHAB  Das  .  L  Ij.  B.,  2  Bom.,  9 

90.  — ^—  JSepltetW,— Mitakshara  law.— 
Under  the  Mitakshara  a  nephew  succeeds,  not  as  the 
heir  of  his  father,  but  as  the  direct  heir  of  his  undo. 
Bbojo  MoHirir  Thakitb  o.  Ooubbb  Pbbshad 
Chowdhby  .  .    16W.  B.,70 

91.  In    default    of 

brothers,  brothers'  sons  succeed,  taking  according  to 
numbers,  and  not  by  representation  as  grandsons; 
but  brothers'  sons  are  totally  excluded  by  the  exist- 
ence of  brothers.  Bbojokishobbb  Dossi  v.  Sbbb 
Nath  Bosb  .    9  W,  B.,  468 

98. Brother.— Joint 

undivided  family. — Where,  in  an  undivided  Hindu 
family  living  under  the  Mitakshara  law,  a  person 
dies  without  leaving  issue,  but  leaving  a  brother  and 
a  nephew,  the  son  of  a  predeceased  brother,  the  latter 
is  not  excluded  from  succession  by  the  former. 
Bhimul  Doss  alias  Lall  Baboo  v.  UHOoirBB  Laxl 
[L  I..  B.,  2  Calc,  879 

98. Property  pur- 
chased by  widow  henami  for  a  relation. — Stepson. 
— A.  stepson  made  over  property  to  his  stepmother 
for  her  support  Out  of  the  produce  she  bought  pro- 
perties for  her  nephew  in  the  names  of  other  parties. 
Held,  under  the  circumstances,  that  the  purchased 
property,  on  her  death,  went  to  tiie  nephew  and  not 
to  the  stepson  as  heir  of  her  husband.  Chavdba- 
KATH  Boy  u.  Bamjai  Mazumdab 

[6  R  I*.  B.,  803:  16  W.  B.,  P.  C,  7 
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(a)  Malbs — cimHnned, 
"Nefphsw — eoniiiMed. 


M. 


Sueeession     to 


euUivaior. — On  the  death  of  a  ryot  having  right  of 
occupancy,  a  nephew  may  sneceed  to  his  holdhig  by 
right  of  inheritance  if  he  were  residing  with  him  in 
the  Tilhftge,  and  not  elsewhere.  Doobga  Pbbshad 
V.  DoocHiTB  Pbbshad  •  .8  Agra»  188 


85. 


Succession     io 


tenant  right. — Custom. — In  the  absence  of  any  evi- 
dence of  special  custom,  a  nephew  cannot  inherit  the 
tenant-right  from  his  uncle,  whose  le^  heirs  were 
hi«  sons.  Oiouo  SiiraH  «.  Pbbtab  .  8  Agra,  148 


96» 


•  Interest  of 


hers  in  share  that  lapses. — Though  a  Hindu  family 
may  be  joint  and  in  union,  all  the  members  do  not 
necessarily  share  in  a  portion  that  may  lapse,— >0.^.,  a 
brother's  son  takes  his  own  share  as  well  as  Uie 
lapsed  share  of  a  brother's  son  in  preference  to  the 
grandsons  of  another  brother.  lLu>HO  SufGH  o. 
BuTDBSBBBY  Sot  .    8  Agra,  101 


OT. 


Separated  noiu—Fathei's  wi- 


dow.— Inheritance  not  subject  to  obstruction, — ^Under 
tlie  Mitakshara  law  a  divided  son  (no  undivided  sons 
amrviving)  is  entitled  to  succeed  to  his  father's  share  in 
preference'  to  his  father's  widow.  The  son's  right  of 
inheritance  under  Hindu  law  is  distinguished  from 
that  of  all  other  heirs  in  that  it  is  "  a  pratibandha," 
not  liable  to  obstruction,  and  the  functions  assigned 
to  the  son,  and  the  character  ascribed  to  him  in  the 
religious  system  of  the  Hindus,  explain  the  prefer- 
ence in  the  succession  accorded  to  him.  Bauaffa 
Naickbv  o.  Sithammal    •  L  Ii.  B.,  2  Mad^  182 


aa 


'  Selinquishment  of 


share  by  son. — Disherison. — Priv<Ue  arranffemeut 
— Widow.^  Separated  son,— -The  effect  of  a  Hindu 
son  relinquishing  for  a  sum  of  money  his  share  in  the 
property  of  his  &ther,  natural  or  adoptive,  and 
agreeing  not  to  claim  it  during  or  after  his 
father's  lifetime,  is  to  place  him  in  the  position  of 
a  separated  son*  The  relinquishment  does  not  amount 
to  disherison.  If,  therefore,  the  father  on  such  relin- 
quishment makes  an  alienation  of  his  estate,  it  will 
teke  effect,  but  otherwise  his  separated  son  will 
inherit  in  preference  to  his  widow.  Balsuushna 
Tbikbax  TsxjfVJJULSL «.  Savitbibai 

[I.  L.  B^  8  BonL,  54 


80. 


Mitahshara, — 


Partmon.'—Might  of  son,  bom  after  partition,  to 
father^s  property. — The  property  acquired  by  a  Hindu 
governed  by  the  law  of  the  Mitakshara  after  a  parti- 
tion has  taken  place  between  him  and  his  sons  devolves 
on  his  death,  when  he  leaves  a  son  bom  after  parti- 
tion, on  such  son,  to  the  exclusion  of  the  other  sons. 
Nawal  Sik&h  V,  Bhagwan  Sixgh 

[LIi.B^4Aa,4a7 


100.- 


-—  Sons  of  a  separated  brother. 

—Vyawihara  Uayukha,  oh,  iv.,  see.  8.— Widow  of  a 
united  brother^ s  son. — ^The  sons  of  a  separated  brother 


HINDU    LAW  —  INHERIT ANGB  —  con- 
tinued. 

8.  SPECUL  n'ElRS— continued. 

(a)  HikT^BR^eontinued. 

Sons  of  a  separated  brother— eoM^jMf«({. 

inherit  in  preference  to  the  widow  of  the  son  of  an 

undivided  brother.    Nahalohano  Habakohakd  «. 

Hemohakd  .        .    L  Ii.  B.,  8  Bom.,  81 

lOL Separated       brothers.— 

United  brother. — Survivorship,  Eight  of— Two 
Hindu  brothers  who  hold  the  ancestral  estate  in  com- 
mon with  a  third  brother  may  nevertheless  hold  self- 
acquired  property  in  common  between  themselves  in 
such  a  manner  as  to  give  a  right  of  survivorship 
to  one  of  themselves.  Leaving  out  of  the  question 
the  survivor's  right  to  succeed,  and  looking  at  the 
half  share  of  the  deceased  brother  as  having  been 
held  separately  on  his  own  account,  his  heir  in  respect 
of  that  property  would  be  his  widow,  and  during  her 
lifetime  the  third  brother  could  have  no  right  of 
succession.    Shak  Nasaik  v,  CJottet  op  Wasds 

[20  W.  B^  187 


■  Beunion. — Succession  of  r«- 


loa.  — -       „_,  „^  „. 

umted  members.— ^Jn  a  Hindu  family,  when,  after 

partition,  certain  members  of  the  family  reunite, 

Seld  that  if  a  reunion  actually  takes  place  between 
the  proper  parties,  their  representatives  and  descend- 
ants, however  remote,  will  remain  joint  until  a  fresh 
partition  takes  place.  The  members  of  the  reunited 
family  and  their  descendants  succeed  to  each  other, 
to  the  exclusion  of  the  members  of  the  unassociated 
or  not  reunited  branch.    Taba  Chavd  Ohosb  v, 

PUDXTM  LOOHXTN  OhOSB 

[5  W.  B.,  248: 1  Ind.  Jur.,  N.  S.,  207 


Requisites  for 


108. 

proof  of  rwatofi.— -According  to  Hindu  "^lawr  mere 
living  together  in  one  residence  or  joint  trade  does 
not  constitute  a  reunion  after  partition,  but  there 
must  be  junction  of  estate.  When  such  reunion  is 
satisfactorily  established.  Courts  are  bound  to  give  a 
preference  to  the  reunited  parceners  to  the  exclusion 
of  the  members  or  their  issue  who  have  not  been  so 
reunited.  Gopal  Chuitdsa  Daohosia  v.  Eevabax 
Daghobia 7  W.  B.,  85 


104. 


Separated  bro* 


there, — A.,  one  of  four  brothers  in  joint  possession  of 
ancestral  property,  separated  himself  in  food,  worship, 
and  estate,  leaving  his  three  brothers  jointly  possessed 
of  their  undirided  three-fourth  shares.  A.  died  un- 
associated, leaving  a  son  and  heir,  B.  The  three 
brothers  continued  and  died  associated,  two  without 
heirs,  and -a  third  leaving  a  son  and  heir,  C.  Held 
J.  had  no  claim  to  any  part  of  the  undivided  three- 
fourth  shares  as  against  C,  who  took  the  whole  ab- 
solutely. Jadub  Chuhdbb  Ghose  v,  Bbnodbbhaey 
^08» 1  Hyde,  214 


106. 


—  Reunion  of  de- 


scendants ofmembers.—Seunion  not  affecting  vAeriU 
anee.—Seld  that  after  separation  reunion  in  order  to 
affect  the  inheritance  must  be  made  by  the  parties,  or 
some  of  them,  who  made  the  separation.  If  any  of 
their  descendants  think  fit  to  unite  they  may  do  so  • 
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HTETDn    IiAW  —  INHERITANCE  —  0(m- 

iinued. 

8.  SPECIAL  RElR&^conHnued. 

(a)  KAJxa^coiUinued, 

Beunioii — continued. 

bnt  sach  a  union  is  not  reunion  in  the  sense  of  the 

Hindu  law,  and  does  not  affect   the   inheritance. 

VlSTANATH  GUNaADHUB  0.  EBISHNAJI  GuNBSH 

[8  Bom.,  A.  C^  69 

106. Separated  bro' 

ther.—Ot  three  brothers  forming  together  a  joint 
Hindu  family,  one  separated  himself  therefrom,  and 
died  leaving  a  son,  the  plaintiff.  The  other  two  with 
their  families  remained  joint :  one  died  leaving  a  son, 
the  defendant;  the  other  died  leaving  a  widow.  On 
the  widow's  death  this  suit  was  brought  to  establish 
the  plaintifPs  right  as  one  of  the  two  next  reversionary 
heirs.  Eeld  that  a  separated  brother  does  not 
inherit,  and  that  the  defendant  was  alone  entitled  to 
succeed.  Qucere,  as  to  the  effect  of  reunion  in  in- 
heritance. KssABEAii  Mahapattab  V.  Naitdkibhob 
Mahapattab 

[8  B.  li.  B.,  A.  a,  7: 11 W.  B.,  808 

107. •    Separated  and 

reunited^hrothers, — Widow, — A  Hindu  died  leaving  a 
widow,  a  brother,  and  two  nephews,  the  plaintiff  and 
the  defendant.  The  brother  was  the  defendant's 
father;  he  and  the  widow  were  since  dead,  the  widow 
having  died  in  the  brother's  lifetime.  The  phuntiff 
claimed  to  be  entitled  to  a  moiety  of  the  estate  of  the 
deceased  by  inheritance.  The  defendant  claimed 
the  whole  on  the  ground  that  the  deceased  lived  as  a 
reunited  or  associated  brother  with  his  (the  defend- 
ant's) father,  whereas  the  plaintiff  was  the  son  of  a 
separated  brother  of  the  deceased.  Seld  that  the 
material  issue  to  be  tried  in  the  case  was  whether  the 
widow  lived  in  a  state  of  reunion  with  the  defendant, 
as  her  husband  had  done  with  the  defendant's  father, 
or  whether  she  at  tiie  time  of  her  death  lived  separate 
from  him  though  in  the  same  family  house.    Bam- 

HABI  SABMA  v.  TbIHIBAK  SABM A 

[7  B.  li.  B.,  887: 15  W.  B.,  442 

108. Presumption. — 

Marrictge  of  daughter  into  another  family. — A  parti- 
tion having  taken  place  among  three  brothers,  A.,  B., 
and  C,  the  members  of  a  joint  family,  two  of  the  bro- 
thers, A,  and  B.,  subsequently  reunited.  A.  died  leav- 
ing two  grandsons.  On  the  death  of  B.  leaving  a 
daughter,  who  married  but  subsequently  died  without 
male  issue,  the  g^ndsons  and  the  sole  representative 
of  C,  who  also  had  died,  claimed  to  be  entitled  as  one 
of  the  reversionary  heirs  of  B.  to  one- third  of  his  pro- 
perty. Seld  that  the  daughter  of  B.  having  married 
into  another  family,  no  presumption  could  be  drawn 
from  the  reunion  of  A.  and  B.  that  the  coparcenary 
continued  as  between  the  descendants  of  A.  and  B. 
up  to  the  death  of  B's  daughter.  Kbodbbh  Sen  v. 
KAMiiri  MoHUN  Sen  .    10  C.  Ii.  B.,  161 

109. Sister's  daughter's  son.— 

Inheritance. — Mitakshara. — Sister^ s  daughter's  son. 
— A  sister's  daughter's  son  is  an  heir  according  to  the 
Mitakshara,  UxAiD  Bahadvb  v.  Usoi  Chand 
€Uiat  MuvKiTir 

[I.  li.  B.,  6  Calo.,  119 : 6  C.  L.  B.,  500 


HINDU    LAW  —  rWHEBITANOE  -  co«- 

tinued. 


8.  SPECUL  nEIKS^-^ontiuued. 
(a)  Males — continued. 


uo.. 


-  Sister^BBOm—Mitakshara.^ln 


the  absence  of  nearer  relatives  a  man  may  be  heir  to 
his  mother's  brother  as  regards  property  subject  to 
the  Mitakshara.  Ambita  Kukabi  Dbbi  v.  Lukhi- 
NABAYAir  Chuoeebbuttt    .  2  B.  Ii.  B.,  F.  B,  28 

S.    C.    OXBIT    KOOMABBE    BlBEE     V,    LUCEHEB 

Nabaut  CHubKB^BUTTT  .  10  W.  B,,  F.  B,  76 

-  Mitakshara  and 


IIL _.._ „ 

Mithila  law. — ^A  sister's  son,  except  in  Bengal,  is  no 
heir  according  to  the  Mitakshara  or  the  Mithila 
schod.    JoWAHiB  Bahoot  0.  Kailassoo 

[1W.B,,74 


•  A  sister's  son  is 


112. 

not  an  heir  according  to  law.    Bhebm  Bam  Chitok- 

BBBUTTY  9.  HUBBB  KiBHOBB  BOY 

riW.B.»869 


118. 


Death  of  last 


female  heir  of  unele.^Ii  a  sister's  son  is  alive  at  the 
death'  of  his  uncle's  last  preceding  female  heir  who 
succeeded  to  the  property,  he  takes  the  succession. 
Sebta  Bah  Oossaik  v.  Faebeb  Chavd  Chuckeb- 

BDTTY 15  W.  B.,  488 

See  Bashbbhabbb  Boy  v.  Nimayb  Chubn 

[W.  B.,  1864^  228 


114. 


Mothef^s  sister's 


son. — According  to  the  general  principles  of  Hindu 
law  a  sister's  son  is  a  preferential  heir  to  a  mother's 
sister's  son,  as  being  capable  of  conferring  gpreater 
spiritual  benefits  upon  the  soul  of  the  deceased. 
Gonesh  Chukdbb  Boy  v.  Nil  Eoxul  Boy 

[22W.B.,284 

116.    ■  According    to 

the  Mitakshara  a  sister's  son  cannot  inherit.  Tha- 
boobain  Sahiba  v.  Mohfn  Lall 

[7  W.  B^  P.  C  25:  U  Moore's  I.  A.,  886 


116. 


■  Law  in  Madras. 
law  in  force    in  the 


— According  to    the    Hindu   law  in  force    in 
Madras  Presidency,  a  sister's  son  does  not  iiiherit. 
Doe  d.  Kullakmai.  v.  Kufpu  Pillai 

[1  Mad.,  85 


117. 


Bandhu. — Ac- 


cording to  the  Hindu  law  of  succession  in  force  in 
the  Madras  Presidency,  a  sister's  son  is  in  the  line  of 
heirs.    Semble, — He  is  a  bandhu.    Chblieani  Tibu- 

PATI  BYANINOABU  ©.  SUBAKENI  VeNCATA  GoFALA 

Nabasimha  Bau  .        .  .6  Mad.,  278 

118. —     Sapinda. — ^A 

sister's  son  does  not  succeed  as  a  sapinda.    Stbini- 

YABA  AYYAirOAB  V.  BeNOASAMI  AyYAKGAB 

[I.Ii.B.»2Mad.,804 

119. PaJiiAtt.— Ac- 
cording to  the  Hindu  law  current  in  the  Madras 
Presidency,  assuming  that  a  sister  is  entitled  to  in- 
herit as  a  bandhu,  the  claims  of  a  sister's  son  are 
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(a)  Maibs — eanHnmed, 

Sister's  son— eoniinm4d, 

fuperior.    KuUi  Ammal  v.  RaAdkriihna  Aiifan,  8 

Mad.,  88,  approTed.  Lakbhkanammal  v.  TiBmrsv- 

GADA  Mfdau  .  .  L  Ii.  B^  6  Mad^  Ml 


laa^ 


-  MitakBkara 


law.— By  the  Mitakshara,  a  male  desoeiidaiit  in  the 
fifth  degree  from  the  gpreat-grandfather  of  the  pro- 
patitus  tiicoefdi  to  the  exclnnon  of  the  •ister's  ion. 
GoLAB  Sing  «.  Bao  Kubuh  Sure.  Bao  Eubun 
Sure  V.  Mahomid  Fya2  Ali  Ehav 

[10ai..B«,F.0.,l 
14  Hoore'B  I.  A«,  178, 187 


ISL 


Unole^— Ifaltfmal    umoU.^ 


Faik€r*9  maUmai  umele.^The  maternal  nncb  and 
the  father's  maternal  undo  will  take  as  heirs  in  pre- 
ference to  the  Crown.  Gbidhabi  Lall  Boy  o. 
GoTBBirKBHT  OB  Bbvoal  •  1  B.  I«.  B^  F.  O^  44 
[10  W.  B.,  P.  C^  81 

Reversing  decision  of  High  Coort  in  Govbbvxbvt 
«.  Gbbbdhabbb  Lasl  Boy    .        «    4  W.  B.,  13 


12S. 


Ma  terna  I 


unclu.-^Mother^B  ntter^s  #©«#.— 5«iki*«#.— Mater- 
nal nndes  are  included  in  the  class  of  handhns,  and  suc- 
ceed in  priority  to  mother's  sister's  sons.  Mohak- 
DA8  V.  KBI8HNABAI  .  L  Ii.  B.,  5  Bom^  687 


(5)  Fbicalbb— Gbvbbal  Bttlbs. 


isa 


Sucoeuion    of     female 


heirs.— I'Tii/artf  of  property,— It  is  not  the  univer- 
sal rule  that  a  Hindu  woman  cannot  inherit  so  long 
as  there  is  a  male  representative  of  the  family.  Her 
right  to  inherit  depends  on  the  nature  of  the  proper- 
ty. If  the  property  he  the  joint  property  of  an  un- 
divided Hindu  family,  females  are  only  entitled  to 
maintenance;  hut  if  tiie  property  he  held  as  a  se- 
parate or  divided  property  it  devolves  upon  the 
female  heirs  in  their  proper  order  of  succession. 
SOOBJOOH  V,  ISHBBB  BBA19CAV  •  8  N.  W^  74 


124. 


SxeluHon  of 


female  heire.—MitakeJkara  law,— Joint  property,^ 
When  it  is  sought  to  exclude  female  heirs  from  suc- 
cession to  a  hushand  or  father  under  the  Mitak- 
shara,  on  the  ground  that  the  estate  is  joint,  it  must 
he  shown  to  have  heen  so  at  the  time  of  the  hus- 
band's or  father's  death,  and  not  merely  at  the  death 
of  a  predeceasing  hrother,  the  father  of  the  claimant. 
PiTUM  KoovwAB  aUae  MuHAK  Bbbbb  v.  Joy 
K18HBK  Bobs        •        •        •        .  8  W.  B.,  101 


1S». 


Limited  estate 


in  immo9eable  prop^Hy  inherited  Jy  femalee  who 
have  become  membere  ^family  hy  marriage.— -Ah- 
9oMe  eetate  in  immoveable  property  taken  by 
femalet  who  have  not  become  members  of  family  by 
ntairr%age.^Natwre  of  estate  taken  by  widow, 
mother,  grandmother,  daughter,  sister,  maternal 
grettt-nieee. — ^A  maternal  great-niece  inheriting  pro- 
perty is  in  the  same  pomtion,  as  regards  the  nature 

II 


HIKBU    I«AW  «- nrHSSBITANCE  —  0Ofi« 

tinmed. 

8.  SPECIAL  U'EJBS—conUnned. 

(b)  Fbkalbs— Gbvbeal  TLxJiXfh—eonUnmed^ 

Suooessloii  of  female  TieiTB—oontinmed. 

of  the  estate  taken  by  her,  as  a  daughter  or  a  sister. 
The  rule  which,  in  the  Presidency  of  Bombay,  re- 
stricts the  alienation  of  property  by  a  widow  suc- 
ceeding to  her  hushand  or  a  mother  succeeding  to 
her  son,  does  not  apply  to  women  who  liave  not  be- 
come members  of  the  family  by  marriage:  e.g.,  a 
daughter  takes  an  absolute  estate  in  the  property 
which  she  inherits  from  her  father,  and  a  sister  takes 
a  like  estate  in  property  inherited  from  her  brother. 
The  above  rule,  which  restricts  the  alienation  of  pro- 
perty 1^  a  widow  inheriting  from  her  husband  or  by 
a  mother  inheriting  from  her  son,  would  seem  to  be  . 
applicable  to  a  grandmother  inheriting  from   her 
grandson,  or  to  the  widow  of  a  sapinda,  for  they, 
like  the  widow  and  mother,  enter  by  marriage  into 
the  family  whence  the  property  comes  which  they 
inherit.    The  plaintiff  sued  to  recover  the  moveable 
and    immoveable    property  left    by    his    brother's 
widow,  L.,  who  died  without  issue.    The  property  in 
question  had  been  given  to  L.  and  her  grandmother, 
AJointiyby  i?.'*si8ter,  Jf.(X.'#  maternal  grandaunt), 
who  executed  to  them  a  deed  of  gift  dated  17th  De- 
cember 1848.    On  her  death,  B.  and  L.  took  posses- 
sion, and  remamed  in  joint  possession  until  the  death 
of  B  which  occurred  in  1867.  L.  was  thenceforward, 
unta  her  deatii,  on  April  19th,  1869,  in  sole  ^)sses. 
sion.    The  plaintiff  had  obtained  a  certificate  of  heir- 
ship to  X.  under  Bombay  Regulation  VIII  of  1827. 
The  defendants  were  L.'s  first  cousins  once  removed. 
They  claimed  under  a  deed  of  gift  executed  to  them 
aati  27th  February  1869,  and  duly  re^i-toed.    The 
Subordinate  Judge   aUowed  the   plaintiff's   daim, 
holding  the  deed  of  g^ft  to  be  uWra  wr«»  both  as  to 
the  moveable  and  immoveable  proper^.    On  appeal 
to  the  District  Court  the  Judge  vaned  the  decree  of 
the  lower  Court,  holing  the  deed  of  gift  to  be  ultra 
vires  only  as  to  the  immoveable  property,  and  he 
varied  the  decree  by  awarding  to  the  plwntiff,  as 
heir  of  i.,  tiie  immoveable  property  only.   On  appeal 
to  the  High  Court  the  only  question  axgued  wa^  tiie 
nature  rtf  the  estate  taken  l^  X.  in  the  immoveabte 
uronerty,  her  absolute  right  to  the  moveable  property 
SSTidmitted.    Seld  tiiat.  whetiier  X.  took   by 
mS  or  by  inheritance  from  M,  she  tookan  absolute 

Ltate;  and  being,  as  ?«  ^"'j;*^*^*  "?"S.v^ 
complete  power  to  execute  the  deed  of  gift  m  fa^vour 
of  the  defendanto.  Tumabak  Mob^i  r.  Blj^HUi^ 
pjyi         .  .  I.  Ifc  B^  5  Bom.,  882 

2£3^  ,  Brother's  son's  dAUghters. 

—A  brother's  son's  daughters  are  not  heirs  accord- 
ing to  Hindu  Uw.      Badha  P»abbb  Dombb^. 

DOOBOA  MOKBB  D08SU  •  •  O  MT.  11^  J»l 

107 j)a;aglLteTB»—Mii(i^*hara  lam. 

J^n^s  daii^War.-Accordingtothe  Mitaksharakw, 
a  daughter  or  son's  daughter  does  not  inherit. 
KooKUD  Chuhdbb  Rot  v.  S»«^^^J^  ^  75 

4b 
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Daughters  -^eontinued. 

12a    Widow,— The 

daughter  has  no  right  where  there  is  a  widow  of  the 
deceased.  Muttv  Vizia  RAeuvADA  RAin  Eo- 
xuNSAPVBi  Kaohiab  aUcu  Kattaka  Nachiab  V, 
DoBAsnraA  Tbyab        •        •        .    6Ka(L,810 


129. 


Deseendanig  in 


third  amdfomrtk  d^^ne^^k  daughter  is,  on  the  death 
of  the  widow  of  the  last  male  proprietor,  a  pteferahle 
heir  to  descendants  in  the  third  and  fourth  remove. 
HiinjHOKirLL  V.  Mahaeaj  SivaH     .  1  Agra,  210 

BUBTAB  SiiraH  v.  Huvsbb  .      .    2  Agra,  186 

500  QOLAB  KoovwiB  «.  Shib  Sahai 

[2  Agra,  64 


180. 


'  AbsenoB  of  maU 


issue  or  widow, — The  general  role  of  Hindn  hiw  is 
that  if  a  man  die  separate  in  estate  from  his  kinsmen 
without  leaving  male  issue  or  a  widow  surviving  him, 
his  daughters  inherit  his  moveahle  and  immoveahle 
property.    Nabayak  Babajz  9.  Naka  Hovohab 

[7  Bom.,  A.  C 188 

181. Unmarried 

tJaM^A/er.'AcGording  to  the  Mitakshara  law,  a 
maiden  daughter  dcHBs  not  succeed  to  her  father  in 
preference  to  her  paternal  uncle.  Toolseb  v.  Mo- 
HADBB  Raot        .  .         .    6  W.  B.,  187 

182. Unmarried   or 


married  danghtere, — ^Unmarried  or  married  daugh- 
ters, on  whom  as  a  class  paternal  property  devolves, 
take  a  joint  life-interest  with  rights  of  survivorship. 
The  estate  of  inheritance  passes  from  their  father  to 
the  sons  of  all  the  daughters  as  his  nearest  heirs ;  and 
on  the  death  of  the  last  surviving  daughter  the  sons 
take  the  property  equally.  MuTTir  Vizia  Baounada 
Bani  KoLTnrDAPUBi  Naohiab  aliae  Kattama 
Naoheab  v.  Dobabinoa  Tbtab       .    6  Mad.,  810 


188. 


Self'aeqmired 


immoveable  proper^, — Widow,— A  Hindu  died  pos- 
sessed of  self-acquired  property  in  land,  leaving  no 
sons  or  sons'  sons,  but  one  widow,  a  daughter  by  the 
widow,  and  another  daughter  by  an  elder  wife,  de- 
ceased. The  last  died  in  the  widow's  lifetime,  leav- 
ing two  sons.  Seld  that  the  daughters  as  oo-heiresses 
took  an  estate  in  remunder  vested  in  interest  on 
their  father's  death,  and  that  such  vested  right,  on 
the  death  of  one  of  them  during  the  widow's  lifetime, 
passed  by  inheritance  to  her  sons,  who  upon  the 
widow's  death  became  entitled  to  enter  into  possession 
of  their  mother's  half  as  her  representatives.  The 
widow  in  Western  India  has  only  a  particular  estate 
for  ^f e  in  the  immoveable  separate  property  of  her 
deceased  husband.   Jamitatbam  «.  Bai  Jaiota 

[2  Bom^lO:  2nd  Ed.,  U 

Dissented  from  in  Laxbeicibai  v.  Qakfat  Mowba 
[6  Bom.,  O.  C 128 


HUTDU    I«AW  —  INHEBITANCE  »  eon- 
tinned, 
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(b)  Fbmalbs— Gbhxbal  BiriiBS— eofi^tMisd. 

DsLXighteTB—eontinmed, 

184. ChiWeea  widow- 
ed dangkter, — ^A  childless  widowed  daughter  having 
no  possibilil^  of  continuing  the  line  of  inheritance, 
can  never  inherit  Lvkhbbkohbb  Dosbbb  v.  Taba- 
MOVBB  Qoofxba  .  1  Ind«  Jur.,  O.  8.,  22 
[Marah.,  28:  Hay,  87 

•  Mitakthairm  law. 


185. 

— Semble, — ^According  to  the  Mitakhara  law,  a  mar- 
ried daughter  with  male  offspring  is  entitled  to  in- 
herit in  preference  to  a  sonless  widowed  daughter. 

OOOOOLAKUKD  DASB  O.  WoOMA  DaBB 

[16  B.I1.  B.,406  :28  W.  R,  840 

In  ihe  same  case  on  appeal  to  the  Privy  Coun- 
cil it  was  held  that  in  the  case  of  inheritance  by 
daughters  on  default  of  nearer  heirs,  no  preference  is 
awarded  by  the  authorities  recognised  by  the  Benares 
school  of  Hindu  law  in  Upper  India  to  a  daughter 
who  has,  or  is  likely  to  have,  male  issue,  over  a  daugh- 
ter who  is  barren  or  a  childless  widow.  Semble,--^ 
Under  the  law  of  the  Benares  school  a  married  daugh- 
ter who  b  indigent  succeeds  to  the  inheritance  of  her 
deceased  father  in  pr^erenoe  to  a  married  daughter 
who  is  wealthy.  Wooma  Dabb  o.  Oogoolanitko 
Dabs       .  I.  L.  B.,  8  Gala,  587  : 2  C.  li.  B.,  61 

[X.Bh5I.A.,40 


188. 


Barren  dangh- 


tore, — Sonless  or  barren  daughters  are  not  excluded 
from  inheritance  by  their  sisters  who  have  male  issue. 

SiXUAKZ  AKMAL  O.  ituTTAinCAL 

[LI..B«,8Mad^285 

-  Married  dangh- 


X8T"  .^— — — ^— — — ^— 

tore.—DanghUr  having  eon,— Priori^,—  Unendowed 
daughter.— As  between  two  married  daughters,  the 
circumstance  of  having  a  son  is  no  qualiflcation,  on 
thb  side  of  India,  givmg  the  married  dat^hter 
having  a  son  a  prior  claim  to  the  inheritance  <rf  her 
parent's  property  over  the  married  daughter  not 
having  a  son ;  such  priority  of  claim  depending  on 
the  several  daughters  being  respectively  endowed  (sa- 
dhun)  or  unendowed  (nirdhun),  the  unendowed  daugh- 
ter  having  the  preference.   Baxitbai  «.  Makohhabai 

[2  Bom.,  5 

Test  of  daugh- 


188. . 

ter^e  priority.— On  this  side  of  India  haidng  male 
issue  does  not  determine  the  right  to  inherit.  Com- 
parative poverty  is  the  only  criterion  for  settling  the 
claims  of  daughters  to  their  father's  estate.  A  nir- 
dhun (unendowed)  daughter  has  preference  over  a 
sadhun  (endowed)  daughter.  Bakubai  v.  Manehha- 
bai,  2  Bom.,  5,  foUowed.  PoLi  o.  Nabotum  Bapu 
[8  Bom.,  A.  C,  188 


180. 


Might  of  ene» 


eeseion  of  daughters  to  father's  estaU,—Reld  that 
comparative  poverty  u  the  only  criterion  for  settling 
the  claims  of  daughters  on  their  father's  estate. 
Bahubai  v.  Manohhabai,  2  Bom,,  5;  and  Poli  v. 
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timmed. 

a  SPECIAL  nmBS—eanHmed. 

(b)  FncA£B8«»G»nBAi^  BuTiW    cfmUimeS. 

Daughters— «o«<tfiiM«i. 

Narohm  Bapu,  6  Bom.,  A,  CiS9,  followed.  Where, 
therefore,  two  of  four  daughters  brought  suits  claim- 
ing  each  a  moiety  of  their  father's  estate,  to  the  ex- 
clusion of  the  two  vemaimng  daughters,  and  such 
remaining  daughters  resisted  such  suits  on  the  ground 
that  they  wero  entitled  to  the  whole  estate,  bdng 
poor  and  needy,  while  their  sisters  were  rich,  and  it 
was  found  that  such  remaining  daughters  were,  as 
compared  with  their  sisters,  ppor  and  needy,  the  Court 
dismissed  such  suits.  Audh  Zumabi  v.  Chakdba 
Dai L  I«.  iU  a  AU.,  661 


140. 


MUakskara,ek^ 


I,  :  8,  v,2t,  and  eh.  JI,  s.  9,  v.  IS.^DamgJUef^M 
right  qf  tueoBition  to  fathef*$  eHciU.-^Meamng  of 
**  unprovided**  for.-^The  estate  of  a  deceased  Hindu 
goyemed  by  the  law  of  the  Mitakshara,  was  in  the 
possession  of  one  of  his  daughters,  who  was  in  poor 
ciroumstances.  His  other  daughter,  who  was  well  oft 
and  possessed  of  property,  cUimed  to  share  in  such 
estate^  contending,  with  reference  to  the  law  of  the 
Uitakshara,  that,  as  no  provision  had  been  made  for 
her  by  her  father,  she  was  ''unprovided"  for,  within 
the  meaning  of  that  law,  and  therefore  entitled  to 
share  in  such  estate.  Held  that  such  expression 
must  be  construed  irrespective  of  the  sources  of 
provision  or  non-provision.    Daitno  v.  Dabbo 

[LIi.B^4AlUa48 


14L- 


'  Married  dough* 


Urt, — Married  daughters  are  not  excluded  from  suc- 
cession by  dther   the    Dyabhaga   or   Mitakshara. 

BbVODB   KoOXABBB    DbBBB    9.    PlTBDRAK    OOFAL 

Sahbb 2  W.  B^  176 


142. 


Widow.^lL 


Hindu,  an  inhabitant  of  Bombay,  entitled  to  separate 
moveable  and  immoveable  property,  died  without 
male  issue,  leaving  a  widow,  four  daughters,  and 
brother,  and  the  male  issue  of  other  deceased  brothers. 
Held  that  the  widow  was  entitled  to  the  moveable 
property  absolutely,  and  to  the  ImmoveaMe  property 
for  Uf e.  Subject  to  the  widow's  interest  the  immove- 
able property  descended  to  the  daughters  absolutely, 
in  preference  to  the  brother  and  the  issue  of  the 
deceased-brothers.  Pbanjiyabdas  Tulsidas  v. 
Dbykuyabbhax  .  .1  Bom.»  180 


148. 


Unm  arried 


daughter. — Subsequent  marriage  and  iseue. — Accord- 
ing to  the  Hindu  law  current  in  Bengal,  in  default 
of  son.  grandson,  great-grandson,  or  widow,  the  un- 
married daughter  succeeds  in  preferonce  to  nuirried 
daughters ;  and  if  the  unmarried  daughter  should 
subsequently  marry  and  die  leaving  male  issue,  her 
son  will  succeed  to  the  exclurion  of  the  married  sis- 
ters and  their  male  issue.  Badha  Kibhbv  Manjbb 
«.  BamMukdul  .  .        .6W.  R.,147 


144. 


Dancing  girlt. 


Property  left  by, — Sister. ^B^  Hindu  law,  on  the. 
death  of  one  of  two  sisters  to  whom  the  joint  hereditary 


II 


HINBIJ    IiAW  ^  INHEBITAKCE  —  eoth 
tinned. 

8.  SPECIAL  HEIBS— iN>fi^'»«e(i. 

(k)  Fbkalbs— Obbbbal  Bjii^aa-^-cowtinued, 

Daughters  ^continued, 

oiBoe  of  dancing  girls  attached  to  a  pagoda  had  passed 
on  the  death  of  their  mother,  the  sharo  of  the  de- 
ceased sister  in  the  office  devolves  on  her  daughter, 
and  not  on  the  surviving  sister  by  survivorship. 
Eaicaxbhi  «.  NAaABATHKAK   .        .  6  Mad.,  161 

145. Daughter's 

estate. — 8tridhan,^^ain  lam, — Miiakehara. — Un- 
der the  Mitakshara  law  the  estate  which  a  daughter 
takes  in  property  inherited  by  her  father  is  only  a 
qualified  estate,  and  on  her  death  such  property  de- 
scends to  the  heirs  of  her  father,  and  n6t  to  her  own 
heirs.    Choxat  Lall  e.  Chtjnnoo  Lall 

[12  a K  B.,  286:  28  W.  B.,  400 

S.  C.  on  appeal  to  Privy  Council 

[I.  I..  B.,  4  Gala,  744 :  Ik  a,  6  L  A.,  15 
8C.L.B.,465 


146. 


Daughter, 


AUenaHon  bg. — A  daughter  inheriting  property  from 
her  father  takes  a  life  interest  only  in  such  property, 
and  has  no  power  of  alienation  beyond  her  lifetime. 
The  heir  of  the  father  on  her  death  takes  the  pro- 
perty as  heir  of  the  ancestor,  and  not  as  her  heir. 
Dbo  Pbbshad  e.  Lujoo  Boy 

PL4  B.  Ii.  B.,  245,  note :  20  W.  B.,  102 

^[Mitakshara^ 


147. 

law. — Under  the  Mitakshara  law  the  unmarried 
daughter  succeeds  only  in  priority  of  her  married 
sisters,  not  to  the  ultimate  exclusion  of  such  sisters' 
right  of  inheritance  from  their  father.  Thereforo, 
where  a  Hindu  under  the  Mitakshara  died  leaving 
two  daughters,  one  married  and  the  other  unmarried, 
and  the  latter  succeeded  to  the  father's  estate,  and 
then  married  and  subsequently  died,  leaving  a  son  and 
her  sister  her  surviving — Seld,  that  the  sister  was  en- 
titled to  the  property  as  the  next  heir  of  the  &ther. 

DOWLITT  KOOBB  V.  BUBKABBO  SAHOT 

[14B.  I..  R,  246,  note:  22  W.  B.,  54 


148. 


Succession  bg 


daughter  before  her  marriage. — Subsequent  mar- 
riage and  birth  of  son. — Death  of  such  daughter, — 
Succession  of  married  sister. — On  the  death  of  a 
daughter,  who  had  succeeded  before  her  marriage 
to  her  father's  estate,  to  the  exclusion  of  her  married 
sister,  the  estate  so  inherited  by  her  devolves  upon 
her  married  sister,  who  has,  or  is  likely  to  have, 
male  issue,  and  not  upon  her  own  son.  Tinumoni 
Dabi  v.  Nibabuk  Chuhdbb  Qitpta 

[L  L.  B.,  9  Calo.,  154: 12  C.  Ii.  B.,  876 


149. 


Daughter's 


power  of  alienation. — ^Under  the  Hindu  law,  a 
daughter  who  succeeds  to  an  absolute  and  several 
estate  in  her  father's  immoveable  property  may, 
if  she  has  no  issue,  make  a  gift  of  that  property  in 
her  lifetime  or  devise  it  by  will,  and  her  devisee  is 
entitled  to  hold  it  against  her  own  heirs  or  the  heirs 
of  her  father.    Habibhat  v.  Damodabbhat 

[LIi.B.,8Bom.,171 

4£^ 
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8.  SPECIAL  REIRS-^wUMMed. 

(b)  Fbkaias— GnrEBAii  Kvixs-^otUinmed, 

Daughters— con^MMcf. 

160.  i '• Daughfr*9 

power  of  ttUenaiion, — ^According  to  the  law  of  the 
Preflidency  of  Bomhay,  the  daughter  of  a  Hindu 
dying  without  male  ianie  takes  ahoolutely,  and  may 
aUenate  lands  by  deed,  or  devise  them  by  will.  Bl- 
BAn  V.  Balaji  Gasbsh  .    L  la.  B^  5  BaiXL,  660 

16L  . DauffMer'9 

right  cf  Murmvor$kip. — Joint  Bti(iU,—  W%dow9. — 
Difforonee  in  ike  law  of  Bomhag  and  the  other 
IVAtictMNTteff.— In  those  parts  of  the  Presidency  of 
Bombay  where  the  doctrines  of  the  Mayukha  preiraily 
daughters  take  not  only  absolute  but  several  estates, 
and,  consequently,  whcua  without  any  issue,  may  dis- 
pose of  such  property  during  life,  or  may  devise  it  by 
wilL  The  rule  is  mflerent  in  Bengal  and  Madras, 
where  daughters  take  by  inheritance  a  joint  estate 
with  rights  of  survivorship.  Result  of  the  applica- 
tion of  the  Bombay  rule  to  widows  stated.  Bitlaxi- 
DAB  V.  Ebbhatlal        •       1. 1«.  R,  6  Bom.»  86 


162. 


Childleee 


daughter. — Joint  estate, — Survivorship, — B.,  hold- 
ing estates  in  Bengal  jointly  with  his  brothers  as  an 
undivided  Hindu  family,  <&ed,  leaving  a  widow,  8., 
and  three  unmarried  daughters,  B,,  8.  Jf.,  and  N, 
On  her  husband's  death  8,  continued  to  reside  with 
his  brothers,  and  was  supported  out  of  the  income 
of  the  joint  estate.  All  the  daughters  married  dur- 
ing the  lifetime  of  8.,  and  B.  became  a  widow  without 
having  had  a  child.  After  8,'s  death,  and  during 
the  Metime  of  8,  If.,  JV.  also  became  a  childless 
widow.  8.  Jf.  died  after  her  mother,  leaving  a  son 
B.  K.  B.  K,,  on  attaining  majority,  sued  to  recover, 
with  mesne  profits,  a  four-anna  share  of  the  ancestral 
estates  to  which  he  claimed  to  be  entitled  on  his 
mother's  death  as  hear  of  B„  and  from  which  he 
all^d  he  had  been  dispossessed  by  the  representa- 
tives of  B,*s  brothers,  whom  he  male  defendants  in 
the  suit,  joining  B.  and  if.  with  them  as  co-defend- 
ants. Seld  that  B,,  being  a  childless  widow  at  the 
time  of  her  n;iother's  death,  could  take  no  interest  in 
her  father's  estate.  Seld  also  that,  on  their  mother's 
death,  8.  M.  and  JV.,  as  heirs  of  their  father,  took  a 
joint  estate  in  his  succession,  and  on  8.  M.'s  death, 
the  estate  which  had  come  to  her  and  N.  jointly, 
survived  to  N,,  since  the  fact  of  the  latter  being  at 
that  time  a  childless  widow  did  not  destroy  the  right 
of  survivorship  wluch  she  had  previously  acquired  by 
inheritance.  Ahibtolall  Bobb  v,  Bajokieakt 
HxTTBB         •    16 B. KB.,  10:  28W.B^ai4 

|X.B«,2LA.,113 


168. 


'Bight  of  dough' 


ler'f  son  to  maternal  grandfather's  estate, — Beoer- 
sioners. — So  long  as  a  daughter  not  disqualified,  or  in 
whom  a  right  of  inherit;ance  has  once  vested,  survives, 
a  daughter's  son  acquires  no  right  by  inheritance  in 
his  maternal  grand&ther's  estate.  Amirtolall  BosS 
v.  Bqionikant  Mitter,  15  B.  L,  B.,  10,  followed. 
Where,  therefore,  B,  died  leaving  issue  two  daugh- 


ULNDIJ    LAW  —  INJUJhSBITANCB  —  eon* 
tinned, 

8.  SPECIAL  nElBS-eontinmed, 

(h)  Fbxalbs— Obvbsal  BiJfJiBB— -continued. 

DsLXighteTB-'eontinued. 

ters,  B.  and  P.,  and  P,  died  shortly  after  £.,  leaving 
sons,  and  while  B,  was  alive,  her  sons  and  the  sons  cS 
P.  sued  as  the  heirs  of  i2.  to  set  aside  a  mortgage  of 
his  real  estate  made  by  B,  as  the  g^rdian  of  her 
minor  sons,  and  by  A.,  the  father  of  P.'s  sons,  aa 
their  father  and  guardian,  such  suit  was  held  not  to 
be  maintainable.    Bau  Nath  v,  Hahabib 

[LIi.R»lAlU808 


164. 


Dai]g]iter*i2i-law.^i9ifoo«#- 


•ioM  to  mother-in-law. — ^A  daughter-in-law  is  not 
the  heiress  of  her  mother-in-law  according  to  Hindu 
law.    Babtbam  Sbttah  «.  Babdak  Maha  Lakshxy 

[4MacL,180 


166. 


Brioritg  of  to 


rst  eouein, — ^A  Hindu  widow,  who  had 
Brited  the  estate  of  her  separated  husband,  died 
leaving  her  surviving  a  widowed  daughter-in-law  and 
a  first  cousin  of  her  deceased  husband,  i,e.,  his 
paternal  uncle's  son.  In  a  suit  brought  by  the 
daughter-in-law  to  recover  possession  of  certain  im- 
movable property  left  by  the  deceased  yn6ow,-^Seld 
that  in  the  Presidency  of  Bombay  the  daughter-in- 
law  was  entitled  to  succeed  to  the  property  in  prior- 
ity to  the  paternal  first  cousin  of  her  deceased  hus- 
band.    yiTHAIJ>AS  MakIOKDAB  V,  JbSHXTBAI 

[L  Ik  B^  4  Bom.,  300 


166. 


Mitakehara 


law, — Under  the  Mitakshara  and  usages  obtaining  in 
the  district  of  Behar,  a  daughter-in-hiw,  whose  hus- 
band has  prpdeceased  his  fa&er,  is  not  in  the  line  of 
heirs  of  her  father-in-law.  Per  Mittbb,  «/.— A 
daughter-in-law,  not  being  a  joint  owner  with  her 
father-in-law,  cannot  after  his  death  take  his  estate 
by  right  of  survivorship.  Avabba  Bibi  o.  Nowbiv 
Lai.  .        .        •        .       I.  Ife  B^  9  Gala,  816 


167. 


Granddaughter.— If  i^a  i- 


shara  law, — According  to  Mitakshara  law  a  son's 
daughter  does  not  inherit.  Koomitd  Chttndbb 
Boy  9.  Sbbtakuht  Hot  •        .     W.  B.,  F.  B.,  76 


16a 


Mother.— -By  Hindu  law  the 


mother  is  a  possible  heir  under  certain  circumstances* 

TASA  SOONPUBBB  V.  BASh  MUBJTUBBB 

[iaW.B.,78 

Mother's  inhera^ 


169. 

anee  f^om  xoii.— According  to  Hindu  law,  a  mothef 
inheriting  from  her  son  has  not  an  absolute  property 
in  tiie  estate,  but  merely  a  life  interest,  without  power 
of  alienation.    Bachibajit  «.  Vbnkatafpadu 

[a  Mad.,  409 

Widowednujithes'e 


leo.- 

estate  as  heir  ofson.-^JSeld  that  in  a  separate  fitunilv, 
a  Hindu  mother  succeeding  to  her  son's  immoveable 
property  takes  in  it  the  same  estate  as  a  Hindu  widow 
takes  in  the  immoveable  property  of  her  husband 
dying  without  male  issue.    A  Hindu  died,  leaving  by 
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Hothet—couHwued, 

liit  fint  wife,  who  predeceaMd  him,  three  sons,  from 
whom  he  had  sepaiste^  his  second  wife,  and  a  minor 
MD  by  the  Utter.  The  minor  son  died  in  in&ncy. 
Meld  that  the  mother  sncoeeded  to  the  immoveable 
proper^  of  her  minor  son,  but  took  only  a  life  interest 

in  it     MABAAXTA  LlHGAPPA  V.  SAKHARAM  EbIBHITA 

[6  Bom.,  A.  C^  215 


161. 


'Nieoe.-^SitUr^s   dauffhUr.-^ 


AppoimUd  daughter. — ^Acoor^Ung  to  Hindu  law,  a  sis- 
ter's daughter  cannot  become  an  "appointed  daugh- 
ter'' nor  her  son  a  "  putrika  putra,"  nor  is  the  adop- 
tion of  a  '^pntrika  putra"  Valid  in  the  present  day. 
N UBSXve  Nabaiv  v.  Bhuttun  Lall 

[W.B^  1864,194 


16SL 


Sieten. — Miiahekara  law. — 


According  to  the  law  of  the  Mitakshara  none  but 
females  expressly  named  can  inherit,  and  the  nster  of 
a  decfiawfid  Hindu,  not  being  so  named,  is  therefore 
not  entitled  to  succeed' to  his  estate.  Qauri  Sahai  v. 
Mmkko,  I.  L.  R.,  3  All,  46,  followed.  Jaoat  Nabaht 
slShioDab  .  I.li.B^6  AlL^ail 

168b  — — — Sietef^s  damghier. 

—According  to  Hindu  law,  neither  a  sister  nor  a  sis- 
ter's daughter  can  inherit.  Kali  Pbbsh  ad  Subica  v, 
Bhoibabbb  Dabbb    .  aW.B.»180 

Ahvhd  CHinn>BB  Mooxbbjbb   v.    Tbbtoobak 
Chattbbjba      .  6W.B.»216 


164.- 


-  Miiakekara  law. 


— Male  gatraja  eapindae. — According  to  the  Mitak- 
shara law  a  sister  is  not  in  the  line  of  heirs,  and  u 
not  entitled  to  succeed  in  preference  to  male  gotraja 
smindas.    Jxtllbbbwbl  Eoobb  v.  Uggub  Rot 

[L  L.  R,  8  Cale.,  726 :  12  C.  Ii.  B.»  460 


166. 


■  Brotker.^A  sister 

cannot  succeed  her  brother  as  heir  by  Hindu  law. 
BuzKXBi  Dabi  «.  Eadbbvath  Ohobb 

[6  a  li.  B.,  Ap.,  87 

Bamdtak  Dbb  o.  Ma&nbb  .    1W.B.»227 

AiruHD  Ghuvdbb  Mookbbjbb  «.  Tbbtobam  Chat- 

.    6W.B.»214 


-  Law  of  Bombay. 


166. 


— Some  of  eeparated  hroiher.-^A  Hindu,  an  inhabitant 
of  Bombay,  entitled  to  sepaiatelv  acquired  moveable 
and  immoveable  property,  died,  leaving  a  widow,  an 
infsnt  son,  three  daughters,  and  a  brother.  The  son 
died  in  infancy,  and  without  having  married.  Held 
thai  the  widow  as  mother  of  the  son  inherited  his 
propertv,  as  to  the  moveables  absolutely,  as  to  the  im- 
moveables for  life^  with  remainder  to  the  sisters  of 
the  son  as  his  heirs  absolutely;  and  that  as  against 
the  defendants  (the  widow  and  daughters)  the  plain- 
tiffs as  sons  of  a  separated  brother)  had  by  Hindu  law 
BO  claim  as  heirs  to  any  part  of  the  property,  accord- 
ing to  the  law  in  the  Bombay  Presidency.  In  a 
separated  funily,  sisters  take  as  heirs  to  an  unmarried 
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timed. 

8.  SPECIAL  HEIBS— ^MmetMMd. 

(h)  Fbxalbb— Gbnbbal  Bnu8— ooii^'fMMl. 

Bistem'—eofiiimued. 

and  intestate  brother  in  preference  to  relations  of 

the  father.  Marriage  does  not  exclude  them  from  the 

inheritance.    Vinatav  Avabdbay  «.  Lasshmibai 

[IBom.,  117 
On  appeal  to  the  Privy  Coundl 

Cd  W.  B.,  p.  C  41 : 8  Moort'B  I.  A.,  516 

•  LawofWeetem 


167. 

India,--  Viramitrodaya. — ^Under  the  Hindu  law  pre* 
vailing  in  Western  uidia,  a  sister  succeeds  to  the 
estate  of  her  deceased  brother  in  preference  to  a 
separated  and  remote  male  relative  A  the  deceased. 
The  Viramitrodaya  is  an  authority  in  Benares  rather 
than  in  Bombay,  and  its  doctrine — that,  where  there 
has  been  an  intervening  holder  between  a  brother  and 
sister  or  a  father  and  daughter,  the  inheritance  opens, 
and  the  suter  and  daughter  are  excluded,  and  the 
next  male  heirs  come  in—has  not  been  followed  in  this 
PresidenGy.    Dhovd0  Ovbat  e.  Gavoabai 

CI.Ii.B.,8Bom.,668 

168.- 


Couein  on  pater- 
nal eide  onee  removed4 — ^Under  the  Hindu  law,  a  suter 
succeeds  as  heir  to  the  estate  of  her  deceased  brother, 
in  preference  to  his  cousin  on  the  paternal  side  one 
degree  removed.  Kriehnaji  v.  Pandurang,  12  Bom., 
66,  referred  to  and  distinguished.  Bntr  v,  Ehavdu 
[L  L.  B.,  4  Bonu,  214 

168. 


• Sitter's     right 

of  eneceeeion  in  preference  to  stepmother  or  pater^ 
nalflret  eouiin. — Under  the  Hindu  law,  as  prevailing 
in  the  Presidency  of  Bombay,  a  full-sister  is  the  heir 
of  her  deceased  brother,  in  preference  either  to  his 
stepmother  or  paternal  first  cousin.  Vinagak  Anand- 
rav  V.  Lakshmibai,  1  Bom.,  117 :  3  W.  JL,  P.  C,  41 : 
9  Moort^e  I.  A.,  616  ;  Shakharam  Sadaehiv  Adhu 
kari  v.  Siiabhai,  I.  L.  B„  3  Bom.,  363,  followed. 
Laxbhmi  v.  Daoa  Navaji 

[I.li.B.,4Boiii.,210 


170.- 


•  Sietere,  endowed 


and  unendowed.  Equal  right  of. — Hindu  sisters  when 
they  succeed  take  equally,  kn.  unendowed  sister  has 
no  prior  right  of  succession  over  an  endowed  sister, 
such  as  an  unendowed  daughter  has  over  an  endow- 
ed daughter.    Bhagibthibai  V.  Bata 

[X  li.  B.,  6  Bom^  264 

17L 


•  Might  of  eieter 

to  inherit  in  preference  to  haif-brother. — Estate 
taken  bg  a  mother  in  her  son^s  immoveable  property. 
— Mitakshara  and  Magukha,  Authority  of.-^A, 
Hindu  died  possessed  of  certain  immoveable  property 
situated  in  the  district  of  Thana,  in  the  Northern 
Konkan,  leaving  him  surviving  a  mother,  a  fuU-sister, 
and  a  separated  half-brother.  His  mother  succeeded  to 
his  estate,  and  held  it  till  her  death.  The  half-brother 
then  sued  for  a  declaration  of  his  right  to  the  estate 
of  his  deceased  brother.  JSsM  that  tiiefnll-sister  and 
not  tiie  half-brother  was  entitled  to  succeed  as  heir 
to  the  estate  of  her  deceased  brother.    Seld,  aUo^ 
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that  the  decision  in  Vii^ah  Antmdrtn  y.  Lakihrni" 
bai,  1  SoM.,  117 :  9  Moort^s  L  A.,  616,  mtiBt  be  re- 
gained as  of  general  authority  in  the  Presidency  of 
Bombay^  except  where  an  invariable  and  ancient  spe- 
cial nsage  to  the  contrary  is  alleged  and  proved. 
SemhUf-^The  law  of  the  Maynkha  should  prevail  in 
the  Northern  Konkan.  Kruhnaji  v.  Pandiranff,  12 
Bom.,  65,  and  Lallubhai  S<tpuohai  v.  Mankubhetip 
J.  L,  JEt,,  2  Bom,,  418,  referred  to.  It  is  settled  law 
that  a  mother  succeeding,  on  the  death  of  her  son,  to 
his  immoveable  property,  takes  only  such  a  limited 
estate  in  it  as  a  Hindu  widow  takes  in  the  immoveable 
property  of  her  husband  dying  without  male  iisue, 
and  that,  on  her  death,  her  son's  heir  succeeds  to  such 
property.  Saxhabak  Sadabhit  Adhieabi  «. 
SiTABAi  .     I.  L.  B^  8  Bonu,  358 


172. 


A    sister    may 


succeed  to  her  brother  and  sue  for  the  recovery  of 
property  unlawfully  alienated  by  their  mother  whidi 
the  latter  inherited  on  the  death  of  her  son.  Kum 
AMXAL  v.  BADAKBIBTirA  AlYAN       •    8  ICad^  88 


178. 


priority  of  SU' 


ter  and  half^Hiier, — In  the  Ihresidency  of  Bombay 
the  sister  uid  half-sister  inherit  in  priority  to  the 
stepmother  as  well  as  to  the  brother's  wife  and  the 
paternal  uncle's  widow.  The  law  as  to  the  succes- 
sion of  a  full-sister  in  the  Presidency  of  Bomb^  does 
not  rest  solely  upon  either  the  Mitakshara  or  the  Mayu* 
kha,  but  is  built  upon  both  taken  conjointly.  The  case 
of  ViiiOffak  Anandrav  y.  Laktkmihai,  I  Bom^  117 : 9 
MoOr^M  J.  A;  616,  decided  that  in  the  Presidency  of 
Bombay  the  term  "  brothers  "  occurring  in  the  Mitak- 
shara (chapter  II,  section  1^  pL  i),  should  be  tslran 
to  include  sisters.  As  the  term  "brothers"  while 
including  sisters  introduces  them  after  brpthers,  so 
the  term  "  half-brothers  "  must  be  regarded  as  includ- 
ing half-sisters  and  as  bringing  them  in  after  hsJf -bro- 
thers.    KB88BBBAJ  «.  VaLAB  BaOJI 

[L  li.  B.,  4  BoxxL,  188 

174. Balf-Hiier.-^ 

Sapinda. — In  competition  with  a  sapinda  of  the  de- 
ceased a  half-sister  cannot  succeed  according  to  the 
Mitakshara.    EmiCABATBLir  v,  Vibaba  QouKDAir 
[L  I..  B.,  6  Mad.,  28 
mothoobanath    mozoomdab  o.   evsuvv   aid 
Ehab  -  .    14  W.  B.,  866 


176. 


Stepmother.—"  Mother:*^ 


Mitdkahara, — Law  in  Bombay, — The  stepmother  is 
not  included  by  the  Mitakshara  within  the  term 
",  mother."  Bu^  altfaongh  a  stepmother  cannot  in  the 
Presidency  of  Bombay  be  introduced  as  an  hear  under 
the  term  "  mother,"  yet»  as  the  widow  of  a  gotraja  sa- 
pinda of  the  propoiiiut,  and  therefore,  according  to 
the  doctrine  of  the  Mitakshara  and  th*  Mayukha,  a 
gotraja  sapinda  herself,  she  cannot  be  regacdad  as 
altogether  excluded  from  the  succession  to  a  stepson. 
Qvcsre,— At  what  points  in  the  Ust  odP  heirs  the  step- 


UUHUU     LAW  —  INHEBITAJSrClB  —  ooa- 
tinued, 

a  SPECIAL  RKmS^-eamHmed. 

(b)  FbKAUB— OlBBBAL  BVLBS— «0fli<tMM<l. 

Stepmotlier—couHnmed, 

mother,  the  brother's  wife,  and  the  paternal  uncle's 
wife  succeed  in  the  Presidency  of  Bombay.  Ebb- 
8BBBAI  V,  Valab  Raoji  .    I.  Ii.  B.,  4  BoxxL,  188 

178. PaUmal  uncle. 

Under  the  Hindu  law  which  obtains  in  the  Presidency 
of  Madras,  a  stepmother  does  not  succeed  to  the 
estate  of  her  stepson  in  preference  to  a  paternal  uncle. 
Kumaravelu  v.  Virana  Chmndan,  I.  L.  JEt,,  6  Mad., 
29  :  and  MuUammal  v.  Vtnga  Lakkshmi  Ammal,  J. 
L.  M.,  6  Mad.,  82,  approved.  Mabi  «.  CHiBBAiciCAii 
[I.li.B^8MacL,107 


177. 


Sagoira  sapin- 


dat. — ^According  to  Hindu  law  current  in  the  Madras 
Presidency,  a  stepmother  does  not  succeed  to  the 
estate  of  her  stepson  in  preference  to  his  grandfather's 
brother's  grandson.    Bamasami  v.  Nabasbaxa 

CI.L.B.,81Cad.,188 


178. 


' Sapindas, — 


Mitakikara  law. — In  competition  with  a  sapinda  of 
the  deoeased,  a  stepmother  cannot  succeed  according 
to  the  Mitakshara.  ETrBLABATBLU  v.  Yibaka  Ghouir- 
DAH  ....   Lli.B.,61Cad.,29 


•  PaUmalgraimd- 


178. 

motker. — A  Hindu  stepmother  is  not  entitled  to  suc- 
ceed to  a  deceased  stepson  before  a  paternal  grand- 
mother.    MUTTAHAL  «.  YbVOA  LAKSKIimCAL 

[I.  L.  B.,  6  Ma<L,  82 

180.  ■■  Stepmother     and    step- 

grandmother. — MUakskara  2(Mo.— Aocoiding  to 
the  Mitakshara,  in  a  divided  fiunily,  a  stepmother 
cannot  succeed  to  the  estate  of  her  stepson,  or  a  step- 
grandmother  to  the  estate  of  her  step-grandson. 
IiALA  Jon  Lal  e.  I>ubabi  Kowbb.  Lal  Eowbb 
«.  Jaixabak  Lal 

[B.  Ii.  B.,  Sap.  VoL,  87:  W.  B.,  F.  B^  178 

18L  — —  Widow.— J7sir  on  e»kau$tion 
of  ail  tpteiJUd  keirst — The  members  of  the  "  compact 
series "  of  heirs  specifically  enumerated  take  in  the 
order  of  enumeration  preferably  to  l2iose  lower  in  the 
list,  and  to  the  widows  of  any  relatives  whether  near 
or  remote^  but  where  the  group  of  specified  heirs  has 
been  exhausted*  the  right  of  the  widow  is  recognised 
to  take  her  husband's  place  in  competition  with  the 
representative  of  a  remoter  tine.  Nahaixjeakd 
Habakohahd  e.  Hbxohakd  .  I.  Ii.  B.,  8  Bom.,  81 

Broik$r  of  kus- 


182. 

band. — According  to  the  Dayabhaga,  a  Hindu  widow 
is  the  heiress  of  her  husbaynd  in  preference  to  bis 
brother.  Chvkbbb  East  Subxah  «.  Bubbhbb  Dbb 
SUBKAH 8W.B.,81 


188. 


Miffki  to  tne- 


coed  to  family  property.— A  Hindu  widow's  right  to 
succeed  to  her  husband's  ancestral  undivided  pro- 
perty is  only  as  his  immediate  heir.  A  widow  can 
onl|y  iateit  family  property  where  there  has  been 
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Widow — eanaum^ 

a  partition  among  the  coparceners,  of  whom  her 
hnflhand  was  one,  or  where  the  whole  property  has 
vested  in  her  husband  by  the  death  of  all  the  other 
coparceners.  The  widow  of  an  nndivided  Hindn, 
who  leavos  a  coparcener  him  surviving,  has,  like  the 
widow  of  a  divided  Hindu  who  leaves  male  issue, 
merely  a  right  to  maintenance.  Where,  therefore,  a 
widow  sued  for  a  Palaiyappattn  as  heir  to  the  surviv- 
ing brother  of  her  husband, — ffeld  that  the  suit 
must  be  dismissed.  PBDDAxiTTTn  YiSAMAiri  o. 
AppuBait SMad^U? 


184L 


Damffkters. — ^A 


Hindu  widow,  whether  childless  or  not,  stands  next 
in  the  order  of  succession  on  fidlnre  of  male  iwue. 
Where  A.  had  two  wives,  J3,  and  C,  and  S,  pre- 
deceased A,,  leaving  three  daughters,  and  C,  survived 
A,  and  was  childless,— ^sk{  that  C,  succeeded  to 
A/g  property  in  preference  to  the  three  dapghters. 

FKEAIOCAL  «.  y  XKXATAJCKAL  .     1  Mftdi,  228 


186. 


SHate  qf  hut' 


hrnmCt  hrother.^SM  that  under  Hindu  law  a  widow 
was  not  entitled  to  inherit  the  estate  of  her  husband's 
brother,  and  she,  having  no  lo<m»  standi  in  Court, 
could  not  question  the  title  of  the  party  in  possesnon 
of  the  disputed  estate.    Choosa  e.  BusuirrBB 

[lAgra»174 


188. 


——————  Sttate  of  Aif#- 

han^9  mnelB.—Held  that  a  widow  cannot,  under 
Hindu  law,  daim  to  inherit  the  estate  left  by  her  hus- 
band's unde,  and  could  not  consequently  question  the 
title  at  the  defendant  (widow  of  another  brother's  son), 
who  was  admittedly  in  possession  of  the  estate 
dauned.    Goitbbb  o.  Oovsllo  Koovwab 

[lAgra»148 

137, 8oiUb$9  widow, 

— Jota  law.— A  sonless  widow  of  a  Saraogi  Agarwala 
takes,  1^  the  custom  of  the  sect,  an  absolute  interest 
in  the  self -acquired  property  of  her  husband.  Sebo 
SnroH  Rai  «.  Daxho  .    8K.W.,882 

Affirmed  by  Privy  Coundl  in  S.  C. 

[XL.B.,1AIL,888 


18a 


Khqfat,Si9- 


for.— The  widow  of  a  Khoja  Mahomedan  who  has  died 
fthiMtiHif  and  intestate  succeeds  to  her  husband's 
estate  in  preference  to  his  sister.  Rahucatbai  v. 
HzBBAX  .    I.  Ii.  B.,  8  Bom.*  84 


189. 


Suahand't  brO' 


iker.—Miiai9hara  2<sm9.— Where  the  Mitakshara 
law  prevails,  the  widow  of  a  member  of  a  joint  Hindu 
&]nily  cannot  succeed  to  her  husband  in  preference  to 
the  husband's  brother,  and  u  no  heir  to  her  brother- 
in-law,  or  to  his  widow  after  their  death.  Bakbb 
Pbbshad  «•  Mahaboodht    «        .    7W.  B.9  282 

'  Property  aO' 


IBO. ,       . 

^ired  hg  fumdt  derived  Jhm  ameeetral  estate. 
Where  property  u  acquired  by  the  members  of  a 


HOroU     LAW  —  INHERrrAKCE  --  eon- 
tiinued. 

8.  SPECIAL  RElRS—contimued. 

(h)  Fbxalbs— Qbhbbax  'Rvusa—oonHnued. 

Widow— continued. 

joint  Hindu  family  from  funds  derived  from  the^  an- 
cestral property  and  held  by  them  in  joint  posses- 
sion, on  the  death  of  one  of  them  his  share  does  not 
devdve  on  lus  widow.    Tbbknoo  v.  Mooniah 

[7  W.  B.,  440 


19L 


8  eptar  ate 


estate  of  husband. — In  the  case  of  property,  of  which 
part  is  the  common  property  of  a  joint  Hindu  family, 
and  part  the  separate  acquisition  of  a  deceased  bro- 
ther, his  widow,  in  default  of  male  issue,  succeeds 
to  his  separate  estate.     Eattama   Nauchbab  «. 

BajAH  OV  SHIVAaiTKaAH 

[2  W.  B.,  P.  C,  81: 9  Moore's  I.  A.,  689 


192. 


Misiht     of,     to 


succeed  to  husbands  share  of  partnership  property. 
— Ordinaiy  copartnership  property  is  not  subject  to 
the  rule  of  Hindu  law  which  excludes  a  widow  from 
the  succession  at  her  husband's  death  to  a  share  of 
the  joint  property  of  an  undivided  family.  Bam- 
PBllSHAB  TbWABBT  17.  Shbo  Chubn  D0B8.  Thookba 
o.  BAMFBB8HAD  Tbwabbt  10  Mooro's  L  A.,  490 

198. 


Wives  of  got' 
raja  sapindas. — Law  of  Western  India. — ^Acoord^ng 
to  the  iOndu  law  obtaining  in  Western  India,  the  wives 
of  all  gotraja  sapindas  and  samonadakas  have  rights  of 
inheritance  co-extensive  with  those  of  their  husbands 
immediately  after  whom  they  succeed.  Lakshicibai 
V.  Jatbak  Huh  .    8  Bohl,  A.  C.»  152 

194. 


JSiyht  of  survi' 

vorship. — ^The  canon  of  the  Hindu  law  of  Northern 
lufUa,  in  regard  to  the  succession  of  widows,  is  **  that 
a  wedded  wife,  being  chaste,  takes  the  whole  estate 
of  a  man^  who,  being  separated  from  lus  co-heirs  and 
not  subsequently  re-united  with  them,  dies  leaving 
no  male  issue."  The  limit  of  the  "co-heirs"  must 
be  held  to  include  undivided  collateral  relations,  who 
are  descendants  in  the  male  line  of  one  who  was  a 
coparcener  with  an  ancestor  of  the  last  possessor. 
Collateral  kinsmen  answering  the  above  description 
have  interests  which  pass  inter  se  by  right  of  survi- 
vorship, and  a  widow's  right  as  heir  is  excluded  by 
the  test  when  any  of  such  collateral  kinsmen  survive 
her  husband,  ^e  governing  prindple  of  the  rule 
is  coparcenary  survivorship,  which  precludes  aUke 
the  right  of  the  widow  and  every  other  member  of  the 
f  andly,  who  has  no  right  to  the  enjoyment  of  the  estate 
before  the  death  of  the  possessor.    YbhtxicttiiA  Oatu- 

BXDBTAIOCA  OABU  V,  YSWXULA  BAMAVDOBA  GaBU 

[8  Mad.,  98 


196. 


Sapindas. — 


Law  in  Bomham, — In  the  Plresidency  and  Island  of 
Bombay  the  wife  is  a  sapinda  as  well  as  a  ffotraja  of 
her  husband,  and,  if  he  die  (without  leavuig  a  son 
or  grandson),  she,  on  the  subaequent  death  ol  his  se- 
parated sapinda,  and  in  the  absence  of  any  specially 
designated  heir  entitled  to  preference,  ranks  in  the 
same  place  in  the  order  of  soooesnon  to  the  property 
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Widaw-^onHnued. 
of  8Qch  separated  sapinda  as  her  hasband  would 
have  occupied  if  he  were  living.  Thus  the  widow  of 
filrst  coasin  ex  parte  patema  of  the  deceased  propoti- 
l«t  was  held  prior  in  order  of  succession  to  a  fifth  male 
oonsin  ex  parte  paterma  of  the  same.  Qr«  in  other 
words,  a  wife  becomes  by  her  marriage  a  sagotra 
sapinda  of  her  husband  and  his  gotraja  sapindas,  and 
in  that  capacity  succeeds  as  a  widow  to  property  which 
he  would  have  taken  as  a  sapinda  before  the  male  re- 
presentative of  a  remoter  branch.  The  Institutes  of 
Ifanu,  the  AGtakshara,  and  the  Mayukha,  although  of 
great  authority  in  the  Pudency  of  Bombay,  are  all 
subject  to  the  control  of  law  and  usage.  No  one  of 
them  is,  as  a  whole,  in  ftUl  force  in  any  part  of  the 
Presidency.  In  all  of  them  there  are  precepts  which, 
if  the^  ever  were  practical  law,  have,  for  a  time 
b^ond  the  memory  of  living  men,  been  obsolete^ 
Lallubhai  Bapvbhai  cl  Hakkuyabhbai 

[L  Ii.  &»  a  BosL,  888 

In  the  sune  case  <m  appeal  it  was  held  by  the 
Privy  Council,— By  the  Hindu  law  in  force  in 
Western  India  the  widow  of  a  collateral  relation, 
although  she  is  not  specified  in  the  texts  amongst 
the  hors  to  members  of  her  husband's  family,  may 
come  into  the  succession  as  one  of  the  classes  of 
gotraja  sapindas  of  that  family.  According  to  the 
law  of  the  Mitak^iara^  as  accepted  in  Western  India, 
the  riffht  to  inherit  in  the  classes  of  gotraja  sapindas 
is  to  be  determined  by  family  relationship,  or  the 
community  of  corporal  particles,  and  not  only  by  the 
capadW  of  performing  funeral  rites.  The  Hiffh 
Court  having  affirmed  as  a  right,  according  to  the 
law  actually  prevalent  in  Western  India,  the  claim 
of  a  widow  A  a  first  cousin,  on  the  father's  side, 
of  the  deceased  to  inherit  his  estate  as  a  gotraja 
sapinda,  it  was  held  that  there  was  no  itason  for 
withholding  from  that  doctrine  the  force  of  law; 
the  right  c«  the  widow  being  mainly  rested  on  the 
ground  of  positive  acceptance  and  usage.  In  this 
case  the  widow  of  a  first  cousin  of  we  deceased, 
on  the  father's  side,  was  held  to  have  become  1^  her 
marriage  gotraja  sapnda  of  her  husbsjid's  cousin's 
family,  and  to  have  a  title  to  succeed  to  the  estate  of 
that  cousin  on  his  decease,  in  priority  to  mide  colla- 
teral gotraja  sapindas,  who  were  seventh  in  descent 
from  an  ancestor  common  to  them  and  to  the  de- 
ceased, who  was  sixth  from  that  common  ancestor. 

LALLVBHAI  BaPITBHAI  9.  CA88IBAI 

[L  L.  B.,  6  BosLp  UO:  7  O.  L.  B.»  446 
Ii.B.,7I.A^812 


196.  < 


— — — ^— —  Sueeeeeumofeo* 
widowi, — ^Where  a  Hindu  dies  intestate,  leaving  no 
issue  and  several  widows,  the  widows  succeed  equally, 
and  are  entitled  to  equal  shares  in  his  estate,  and 
the  ordinary  course  would  be  to  grant  them  a  joint 
ad!iDiinistration.    Baioa  «.  Bhagi     •    1  BonL,  06 

S.  C.  IK  THB  GOODS  OV  DadOO  MAKIA 

[1  Ihd.  Jur.,  0. 8. 68 


hhidu   law — ikhebitahcx  ^  im- 

8.  SPECIAL  BSXRA—comH^med. 
{h)  Fbxalbb— Gbbibal  BJUMH-eamiUmedi 
Widow— oofi<tfMf«f. 


187. 


BipUof 


'Eight  ofeenior  widow, — ^AcoonUng  to  Hindu 
law  current  in  Southern  Incfia,  two  or  more  lawfully 
married  wives  (patnis)  take  a  joint  estate  for  life 
in  their  husband's  property  with  rights  of  snrrivor- 
ship  and  equal  beneficial  eigoyment.  The  positioa  of 
senior  widow  gives  her,  as  in  ^  case  of  other  oo- 
parceners,  a  preferable  claim  to  the  care  and  man- 
agement of  the  joint  property.  Juotiamba  Bati 
Saiba  r.  Eakakshi  Bati  Saiba.  Bati  Saiba  i». 
JiJOTiAMBA  Bati  Saiba  .    8  MacL,  484 

Survivor  of 


18a 

joint  widow. — Or€md9on 


of  deetaeed  widow — A 
butt 


Hindu  died,  leaving  no  son  but  two  widows,  JT.  and 
ii.  A  dispute  having  arisen,  K,  brought  a  suit 
agidnst  R,  and  obtaii^  a  decree  dividing  equally 
between  them  the  lands  of  the  deceased  huahancL 
JT.  took  possession  of  her  moiety  and  held  the  same 
till  her  death,  when  IS.  took  possession.  In  a  suit 
by  the  sons  of  the  deceased  daughter  of  JT.  against 
JK.  for  the  share  formerly  held  by  K^^HM  that 
thev  were  not  entitled  in  preference  to  it.,  the  snr> 
viving  widow.    RnrsAiacA  v.  Ybnxatabamappa 

[8Ma<L,M8 


188. 


Co-^mdowe^-^ 


Joint  tenante  for  liff, — ^According  to  the  Hindu  law 
of  inheritance  the  separate  property  of  a  penon 
dying  without  male  issue,  and  leaving  more  than  one 
widow,  is  taken  bv  all  the  widows  as  a  joint  estate 
for  life,  with  rights  of  equal  beneficial  enjoyment 
and  of  surrivorship.  The  view  that,  aocoitBng  to 
the  custom  prevailing  in  Southern  India,  the  senior 
widow  by  date  of  marriage  succeeds  in  the  first 
instance,  the  others  inheri&ig  in  their  turn  as  they 
survive,  but  being  only  entitled  in  the  meantime 
to  be  maintained  oy  the  first,  is  not  supported  by 
the  decisions  of  the  Courts,  nor  by  the  sanction  of 
any  text- writer  of  paramount  authority  in  the  Madras 
IVesidency.    Oajapatsz  Nilamaxi  v.  Gajafaxhi 

RADHAXAiri 

[Lli.B^llCad^98O:iai..B,07 
I.B.,4I.A^aa 


8oa 


By  Hindu  law 

two  widows  of  one  and  the  same  husband  take  a  joint 
interest  in  one  undivided  estate,  and  although  the 
widows  may  arrange  for  the  eigoyment  of  the  estate 
in  separate  portions,  there  can  be  no  compulsory 
partition  converting  ihe  joint  estate  into  an  estate  in 
severalty.  Semble, — the  interest  of  one  of  two  sudi 
widows  cannot  be  sold.  Jijojfiamba  Boffi  v.  Kaimak* 
M  Ba^  8  Mad,,  424,'  kindamma  v.  Vemkaia- 
ramappa^  3  Mad.,  268;  NiUmawi  v.  BadihamMwi, 
I.  L.  M.,  i.  Mad.,  290  f  and  Bkuffmaudeem  Doohew 
V.  Myna  Baee,  11  Moort^e  I.  A.,  487,  followed. 
Kathapbbuxal  v.  Ybvkabai 

[L  X..  B^  2  Ma<L,  184 

20L _^^-_  Co-Atftrs.— 

Bight  of  mrotiK»rf  Atp.^Under  the  Mitakshara  law. 
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(h)  FbIOIiBS— OHVBBAIi  BuUSB— tfOflMlHMtf. 

Widow — coniimued. 

•n  miflepftnitodgrandfather^B  great-grandBon's  grand- 
son will  exclude  a  widow  from  inheriting  the  estate  of 
her  hnflband.  Tetmrnula  Qtunwridewumna  Oaru  v. 
Temmnla  Mamandora  Oaru,  6  Mad,,  9S  s  and  Na- 
rapmmiy  Luickmee  Davamak  v.  Vengama  Naidoo, 
9  Mwr^B  L  A.,  66,  cited.  Batav  Dabbb  v.  Modhoo- 
aooDDVir  MoHAPATOB  .    2  C.  Ij.  SL,  828 


202.- 


'Miiahthara 


law. — EHaie  inJUrited  hy  two  Hindu  widowt  from 
dsetated  husband. — Mienaiion  hy  one  widow, — 
"When  their  LordshipB  of  the  Privy  Coandl  have 
aeen  fit  to  place  a  definite  oongtraction  upon  any 
point  of  Hindu  law,  the  High  Court  is  tiound  by 
such  oonstruction  until  such  time  as  thdr  Lordships 
may  think  fit  to  vary  the  same.  According  to  the 
Ifltakshaia  law,  the  estate  which  two  Hindu  widows 
take  by  inheritance  fhnn  their  deceased  husband  is 
not  several  but  joint.  The  senior  of  two  such  Hindu 
widows  is  not  a  manager  of  such  estate,  and  compe- 
tent, for  purposes  of  legal  necessity,  to  alienate  it» 
without  the  consent  of  the  other.  Bhugwandem^ 
Doobejf  V.  Myna  Baee,  11  Mocnfs  L  A.,  487  s  and 
€h^apaM  NUamani  v.  Ottfapathi  Badhamani,  L 
L.  Mi,  1  Mad.,  290,  referred  to.  Bam  Pitabi  v. 
MuLOHAVD  .    LIi.IU7  AlL,ll4 


2oa 


Son's  widow. — 


Orandson^M  widow. — A  Hindu  died  leaving  him 
surviving  a  daughter-in-law  and  a  grandson  (the 
widow  and  son  of  a  predeceased  son).  Subsequently 
his  grandson  died  a  minor,  leaving  his  widow  (also  a 
minor)  him  surviving.  Held  that  the  g^randson's 
widow  succeeded  in  preference  to  the  son's  widow, 
according  to  the  rule  of  obstructed  heritage,  the 
latter  bemg  entitled  to  maintenance  out  of  the  family 
property.    Bai  Ambit  r.  Bai  Manik 

[12  Bom.,  79 


204. 


Widow  of  pa' 


temal  unele.^Nephew.-^The  widow  of  a  paternal 
nnda  is,  according  to  Hindu  law,  no  heir  to  her  ne- 
phew. Ufbnbba  MoHAir  TAeoBB  «.  Thahda  Dasi 
[8B.Ii.B.,A.C.,849 
S.  C.  WooPKRSBO  MoHuv  Tagobb  v.  Thakda 
BossiA 12W.B.,268 


206. 


Widow  of  pa- 


ternat  uncle, — Miiakshara  law. — Females. — Accord- 
ing to  Mitakshara  law,  none  but  females  expressly 
named  can  inherit,  and  the  widow  of  the  paternal  uncle 
of  a  deceased  Hindu,  not  being  so  named,  is  therefore 
not  entitied  to  succeed  to  his  estate.  Gavbi  Sabai 
«.  BuKKo  ....    LL.B.,8A11.,46 


206. 


Succession   on 


death  of  adopted  son, — On  the  death  of  a  son  adopt- 
ed by  a  Hindu  as  the  son  of  one  of  his  two  wives, 
the  property  descends  (the  adoptive  mother  having 
died  before  the  son)  not  to  t^e  other  wife,  but  to  the 


HINBn     LAW  -  raHBBITANCB  -  eon^ 

8.  SPECLiL  RElRS—eontinued. 
(h)  Fbmalbs— Gbkbbal  Bulbs— <fo«^'«iMd. 
Widxnw— continued. 

next  legal  hdr.    Eabhbbshubbb  Dbbia  v.  Qbbbsh 
Chttndbb  Lahobbb  .    W.  B.,  1864^  71 

207.  — ^^— Succession    on 

death  of  adopted  son, — If  the  adoptive  mother  survives 
an  adopted  son  before  he  attains  majority,  she  has  a 
life  interest  in  the  property  of  her  husband.  Sookdbb 
EooMABEB  Dbbia  v.  Qudhadub  Pbbshad  Tbwabeb 
[4  W.  B.,  P.  C,  116:  7  Moore^s  L  A.»  64 


20a 

adopted.- 


Son  validly 


-In  a  case  where  a  valid  adoption  makes 
the  adopted  son  the  legal  heir,  the  widow  has  no  right 
but  that  of  maintenance.  Butba  Dobaki  v.  Pub- 
IiAdhBobit       ....    7W.  B.,460 

9.  CHILDBEN  BY  DIPPEBENT  WIVES. 

209. Children  fey  different 

mothers  of  same  oaste.-— The  Hindu  law  of 
inheritance  makes  no  distinction  between  the  legiti- 
mate  children  of  mothers  of  the  same  caste.  NuGBzr- 
Dint  Nabadt  «.  BnaHOONATH  Nabaik  Dbt 

[W.  B.,  1864^  20 


210. 


Sons  by  different  mothers. 


^PriorUy  in  time  of  marriagc-^Primoyenitwre.' 
As  regards  the  rights  of  sons  by  difPerent  wives  to 
inherit,  whether  in  coparcenary  or  as  sole  heir 
(except,  perhaps,  the  son  of  the  first  wife^  the 
jiriority  in  point  of  time  of  their  mothers'  marriages 
has  never  been  regarded  when  the  wives  were  equal 
in  caste  and  rank,  and  the  rule  of  primogeniture  was 
and  is  the  same  in  the  case  of  sons  of  several  wives 
of  equal  caste  and  rank  as  in  the  case  of  sons  by  one. 

SiTANAVAVJA    PBBITMAL     SbTHUBAYBB   V.    MUTTIT 

Bamalinoa  Sbthubatbb.    Athilakshmi  ammal 

V.  SlYAVAKANJA  PBBUMAL  SBTHUBATBB 

[8Mad.»76 

AiBrmed  by  |the  Privy  Coundl  in  Bamalakbhmi 
Ammal  v.  Siyavabantha  Pbbttmal  Sbthubatbb 
[12  B.  L.  B.,  806 :  17  W.  B.,  568 
14  Moore's  I.  A.,  670 


10.  ILLEGITIMATE  CHILDBEN. 


211. 


Illegitimate  children.— i«- 


sue  of  illeyal  intercourse. — Illegitimate  sons  are 
ezclnded  by  the  Hindu  law  from  inheriting  when 
the  intercourse  between  their  parents  was  in  viola- 
tion of,  or  forbidden  by,  law.  Ybncatachblla 
Chbttt  v.  Pabvatbam  .    8  Mad.,  184 


212. 


Maintenance, 


Bight  to. — Sudras. — Issue  of  Fat  marriage. — The 
general  result  of  the  authorities,  both  juridical  and 
forensic,  is  that  among  the  three  regenerate  classes 
of  Hindus  (Brahmans,  Eshatriyas,  and  Vaishyas)  ille- 
gitimate children  are  entitled  to  maintenance,  but 
cannot  inherit,  unless  there  be  local  usage  to  the 
oontrai^;  and  that,  among  the  Sudra  class,  illegiti- 
mate children,  in  certain  cases  at  least,  do  inherit. 
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HTETDIT    LAW  —  nVHUBITAlf GE  —  eon- 
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10.  ILLEGITIMATE  CHILDBSN-^^onimmed. 
Slegitiinate  obildren — eoniiimed. 

The  extent  to  which  this  right  exists  oonsidered*  and 
the  texts  of  Hindn  Iftw  b(x>ks  bearing  on  the  point 
referred  to.  According  to  Yijnyaneshvaray  the 
author  of  the  Mitakshara  (Chapter  I,  section  12), 
the  father  of  an  illegitimate  son  by  a  Dasi  among 
Sudras  may  in  his  (the  father's)  lifetime  allot  to 
snch  son  a  share  equal  to  that  of  a  legitimate  son, 
and,  if  the  father  die  without  making  such  allot- 
ment, the  illegitimate  son  by  the  Dasi  is  entitled  to 
h^  the  share  of  a  legitimate  son,  and,  if  there  be  no 
legitimate  son,  and  no  legitimate  daughter  or  son  of 
such  a  daughter,  the  illegitimate  son  by  the  Dasi 
takes  the  whole  estate.  If,  however,  there  be  a 
legitimate  daughter,  or  legitimate  son  of  such  a 
daughter,  the  illegitimate  son  would  take  only  half 
of  the  slutre  of  a  legitimate  son,  and  such  daughter 
or  daughter's  son  would  take  the  residue  of  the  pro- 
perty, subject  to  the  charge  of  maintaining  the 
widow  of  tiie  deceased  proprietor.  The  dictum  at 
LoBD  Caibvs  in  Qajapaiki  Radkiia  y.  OMopatki 
Nilamam,  13  Moort^*  J.  A.,  497 :  8.  C,  6  B.  L.  £., 
202: 14  W.  J2.,  P.  a,  88,  reversing  2  Mad.  869^ 
'*  Supposing  the  sons,  or  either  of  them,  to  have  been 
legitimate,  the  widow  (of  Fadmanabha)  could  have 
b^  entitled  to  muntenance  only.  Had  both  the 
sons  been  illegitimate,  their  daims,  unless  some  spe- 
cial custom  governed  the  case,  which  is  not  in  proof, 
would  have  been  to  muntenanoe  only.  In  this  kst- 
named  ease  the  widow  would  have  had  the  ordinary 
eetete  of  a  Hindu  widow," — commented  upon  and 
explained.  The  terms  Dasi  and  Dasiputra,  as  de- 
fined by  various  writers  on  Hindu  law,  discussed, 
and  the  righte  by  inheritance  of  a  Dasiputra  con- 
sidered. 'Die  condition  that,  in  order  to  entiUe  the 
illegitimate  offspring  of  a  Sudra  woman  by  a  Sndra 
to  inherit  the  prop^ty  of  the  latter,  or  share  in  it, 
she  should,  according  to  Jimute  Vahana  and  Nil- 
kantha,  be  an  unmarried  woman,  has,  in  practice, 
been  dismrded  in  the  Plresidency  of  Bombay.  In 
this  Presidency  the  illegitimate  offspring  of  a  kept 
woman,  or  continuous  concubine,  amongst  Sudras 
are  on  the  same  level  as  to  inheritance  as  the  issue 
of  a  f  emide  skve  by  a  Sudra.  O.,  a  Sudra  woman, 
was  married  to  T.,  also  a  Sudra,  by  Fftt  marriage, 
without  having  received  a  chhor  chiti  (release)  from 
her  first  husband,  who  was  then  living,  or  obtained 
any  other  sanction  of  her  Pftt  with  T,  B$ld  that 
the  intercourse  between  Q.  and  2*.  was  adulterous, 
and  that»  therefore,  the  plaintiff,  their  son,  being  the 
result  of  such  intercourse,  was  not  entitied  to  take 
as  heir  even  to  the  extent  of  half  a  share,  and  was 
not  a  Dasiputra  within  the  scope  of  Tajnyavalkya's 
text,  or  leoognised  as  such  by  other  oommentotors. 
He  was,  however,  held  entitied  to  maintenance,  as  he 
had  been  recognised  by  21  as  his  son.  Bahi  o. 
GoTiNDA  Walad  Tbja      .    L  L.  B.,  1  Bom,,  97 


aia 


■  Sudr€u,-^lD.  the 


case  of  Sudras  the  kw  has  been  and  still  is  that  ille- 
gitimate sons  succeed  their  fathers  by  right  of  in- 
heritance.   Pavdaita  Tblatbb  v.  Puu  Tblatbb 

[lMad^478 


HUSmV    IiAW  —  INHEBI*FAlfGE  —  con- 

Hmmed, 

10.  ILLEGFTIMATE  CHILDREN— ^ohMmmmI. 

niegitlmAte  Ohildten-^-eanHmued. 

214. 


— — —  Song  of  Sudra, 

-The  illegitimate  sons  of  a  Sudra  are  as  such  en- 
titled to  one  half  of  a  son's  share.  Kishoub  v, 
SAlfAliT>WA1f  ....     6K.W.,04 


215. 


Sam  of  Sudra. 


— The  illegitimate  son  of  a  Sudra  being  the  offspring 
of  an  incestuous  intercourse  (intercourse  between  a 
father-in-law  and  his  daughter-in-law),  is  not  entitied 
to  inherit  or  share  in  the  family  property  according 
to  S^du  law.  Semhle, — To  entitle  the  illegitimate 
sons  of  a  Sudra  by  a  Sudra  woman  to  inherit  a  share 
in  the  family  property,  the  intercourse  between  the 
parente  must  have  been  a  continuous  one,  and  the 
woman  must  have  been  an  unmarried  woman.  There' 
fore,  the  illegitimate  son  of  a  Sndra  by  a  Sudra 
woman  living  with  him  in  adultery  is  not  entitied  to 
a  share  in  or  to  inherit  the  family  property.  Datti 
Pabibi  Nayudu  9.  Datti  Bak&abu  Natudu 

[41Cad^2M 

2ia 


— ^-^— —  Sont  of  Sudra. 
— Broiksr^M  90u.-^S&mhle, — ^An  illegitimate  son  of  a 
Sudra  by  his  concubine  is  his  heir  in  preference  to  a 
brothers  son.    Kbibhitamica  v.  Papa 

[4Mad.,284 


217. 


Somof  Sudra. 


— The  son  of  a  Sudra  by  a  slave-girl  is  not  entitied 
to  share  with  legitimate  sons  in  the  inheritance  of 
an  uncle  by  the  father's  side.  Nisbab  Mubtojah 
9.  DHuawuBT  Rot    .        •        .     Marah.,  009 


2ia 


Sons  of  Sudra. 


— According  to  the  doctrines  of  the  Bengal  school  of 
Hindu  law,  a  certain  description  only  of  illegitimate 
sons  of  a  Sndra  by  an  unmarried  Sudra  woman  is 
entitled  to  inherit  the  father's  property  in  the 
absence  of  legitimate  issue,  vis.,  the  illegitimate  sons 
of  a  Sudra  by  a  female  slave  or  a  female  slave  of  his 
slave.    Nabain  Dhaba  v.  Bakhal  Gain 

[L  I..  B.,  1  Calo.,  1 :  28  W.  B.»  884 


219. 


MiiakgJkara 


law.—HUffiUmato  dauffhieri. — The  illegitimate  off- 
spring of  a  kept  woman  or  continuous  concubine 
among^  Sudras  are  on  the  same  level  as  to  inherit- 
ance as  the  issue  of  a  female  slave  by  a  Sudra. 
Under  the  Mitakshara  law  the  son  of  a  female  slave  by 
a  Sudra  takes  the  whole  of  his  father's  estete,  if 
there  be  no  sons  by  a  wedded  wife,  or  daughters  by 
such  a  wife,  or  sons  of  such  daughters.  If  there  be 
any  such  heirs  the  son  of  a  female  slave  will  parti- 
cipate to  the  extent  of  half  a  share  only.  SM, 
therefore,  that  M.,  the  illegitimate  son  of  an  Ahir  by 
a  continuous  concubine  of  the  same  caste,  took  his 
father's  estete  in  preference  to  the  danghters  of  a 
legitimate  son  of  his  father  who  died  in  the  father's 
li&time.    SABBvn  o.  MAVinr  I.  L,  B.,  2  All^  134 


220. 


•  Sudras,— SigJU  of 


iUegiUmate  tons, — V.  and  S,  were  undivided  Hindu 
brothers  of  the  Sudra  caste.  V.  died  before  A,  leav- 
ing two  Ule^timate  sona  by  A,,  an  unmarried  Sudra 
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10.  ILLSGITIMATB  CRlLDRlSS^eatMmted. 
SlegitlmAte  ohUdxesk—^owiimttsd, 

woman  kept  as  a  oontmaous  conoabine.  8,  left  two 
widows.  Held  that  although  the  illegitimate  sons 
of  A.  would  be  entitled  to  inherit  the  estate  of  F., 
they  coald  neither  exclude  the  right  of  tnrrivorship 
of  8.  nor  snooeed  to  the  estate  of  8.  Ebibhhattah 
«.  MuTTUflAMi  .  I.IkB^71Cad^407 


a2L 


MUakshara. — 


8udra  family, — Daii'putra  or  ton  hy  a  tlave^girU 
Right  of  swrvivoTMhtp, — lUegitimaU  loa.— In  a 
Sndra  family  of  the  Mitaluhara  8chool»  a  dasi-putra 
or  illegitimate  son  by  a  slave-girl  is  a  coparcener  with 
his  legitimate  brother  in  the  ancestral  estate  and  will 
take  by  survivorship.  JooBVDBO  Bhttputi  v.  Nit- 
TTAiruvD  Mav  Snra    •       L  Ik  B^  11  Cale^  70B 

S82.  _^_^__  IlUgiiimaU  ton, 
—The  illegitimate  son  of  a  married  woman  by  a 
Oosavi  with  whom  she  is  living  in  adnltery  while 
nndivoroed  from  her  lawful  husband  cannot  inherit 
his  father's  property.  Naxatak  Bhabthi  v,  Lay- 
xvaBHABn        •  I.  L.  B.»  2  Bom«,  140 


a2a 


Sudrtu.'^nU' 


gtUmaU  ton^-^Seld  that  an  Ahir,  who  was  the  oif- 
spring  of  an  adulterous  intercourse,  was  incapable  of 
inheriting  his  father's  property,  even  as  a  Sodra. 
Veneataektila  CkeUy  v.  Parvathammal^  8  Mmd,, 
lS4i  Pariti  Nt^fndu  v.  Bangaru  Nagudn,  4  Mad^ 
S04i  Viraramntki  Udagan  v.  8ingara)O0ilMt  L  L.  X,, 
1  Mad.,  S06$  Eahi  v.  Oovinda,  I.  L.  S.,  1  Bom,,  97  ; 
and  Naragan  Bkartki  v.  Laving  Shartki,  L  Z.  JL,  2 
Bom.,  t40,  Telened  to.    Dalip  p.  Oaspat 

[I.L.B^8A1U887 


824.. 


•  IttegiHmaie  ton. 


— Bttate  of  Rajpoot. — An  illegitimate  son  of  a  Rajpoot 
is  not  entitled  to  succeed  to  the  property  left  by  the 
deceased  Bajpoot»  but  the  properiy  being  divided  the 
mother  is  entitled  to  succeed  in  preference  to  the 
nephews  who  could  only  sue  to  protect  the  property 
if  the  mother  dealt  with  it*  in  any  manner  not  autho- 
rised by  Hindu  law.    Puhoop  SnrGH  v.  Ehooxav 

[8  Agra»  818 


226. 


>  Kkairi  elatt.-- 


HUgitimaU  ton. — Mainitnanot, — Htld  that  the  ap- 
pellant had  failed  to  establish  the  alleged  marriage  of 
his  father  with  hb  mother,  and  that  consequently 
his  daim  as  a  legitimate  son  of  the  late  Bajah  of 
Ramnuggur  could  not  be  sustained;  that  he  was  not 
entitled  to  inheritance  as  the  illegitimate  son  of  the 
Rajah,  because  his  father,  who  was  a  Rajpoot,  was  a 
Khatri^  or  one  of  the  three  regenerate  or  twice-born 
races  whose  illegitimate  sons  could  not  inherit;  but 
that  he  was  entitled  to  maintenance  out  of  his  father's 
estate.  Ohittubta  Ruk  Mubduk  Stn  v.  Pitbluhad 
Stv  .  4  W.  B.,  P.  C 182:  7  Koore^s  I.  A.,  18 
228. 


riagt. — Bgahi  marriagt.'^Bj  the  custom  of  a  Hindu 
family,  no  distinction  was  made  between  the  issue  of 
a  Saygi  marriage  and  a  Byahi  marriage.  Held  that 
the  issue  of  the  son  (tf  a  &ys^  wife  first  married  was 
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entitled  to  inherit  the  property  of  the  grandfather, 
in  priority  to  the  issue  of  a  son  of  a  subs«iuent  Byahi 
wile.  Radaik  GHASBBAur  9.  BuDAix  Pbbshad 
Singh ICarsh.,  844 


227. 


Joint  familg 


contitting  of  ilUgiiimate  tont  of  Ohrittian  father. — 
8ueeettion  under  razeenamah. — Illegitimate  sons  of 
a  Christian  father  by  different  Hindu  women,  al- 
though by  agreement  they  may  constitute  themselves 
parceners  in  the  enjoyment  of  their  property  after 
the  manner  of  a  joint  Hindu  family,  are  not  a  joint 
Hindu  family  according  to  Hindu  law.  On  the  death 
of  each,  his  lineal  heirs  representing  their  parent 
would,  by  the  effect  of  the  agreement,  enter  into  that 
partnership;  .collaterals,  however,  not  so  entering  hy 
succession,  unless  the  Hindu  law  gave  in  such  a  case  a 
right  of  ixkheritance  to  collaterals.  In  a  partition  suit 
instituted  by  one  of  the  illegitimato  children,  a  deed 
of  compromise  was  executed  by  the  parties  which 
provided  for  the  mode  of  enjoyment  and  against  the 
sale,  mortgage,  lease,  or  security  of  any  separate 
share.  Held  (1)  that  theae  provisions  of  the  deed 
did  not  extend  to  prevent  uienation  by  devise,  nor 
affect  the  right  of  inheritance;  and  (2)  that  the 
arrangement  between  the  parties  included  the  right 
of  survivorship,  the  claim  of  the  State  only  arising 
on  failure  of  hinrs  of  the  last  survivor.    Mm  A  Bons 

«.  OOTTOBAX 

[2  W.  B.,  p.  C.»  4:  8  Moore's  I.  A.,  400 

Varying  dedaion  of  High  Court  in  Matfa  Bai  «. 

Uttabam 2  lCad.»  188 

11.  IMPARTIBLE  PROPERTT. 

228.  -^-~—  ImpartibiUty.— iSfaffearnoa  to 
raf. — Partibility  is  the  general  rule  ot  Hindu  inherit- 
ance, the  succession  of  one  heir,  as  in  the  case  of  a 
raj,  the  exception.  Eabt  India  Coxpaht  v.  Kama- 
ohbb  Botb  Sahiba  .    4  W.  B.,  p.  C,  42 

S.  C.  Sbobbtabt  ov  Statb  vob  India  v.  Eabla- 
ohbb  Boti  Sahiba     .  7  Moore's  I.  A.,  478 


Primogeminre.' 


Succession  in  consequence  of  primogenitare  amongst 
Hindus  in  India  seems  to  be  the  rule  only  in  the  case 
of  large  zemindaris  and  estetes  which  partake  of  the 
natore  of  principalities.    Bhujakgbay  bin  Data- 

LATBAT  GhOBPADB  V.  MALOJIBAT  BIN  DAVALATBAT 

Ghobpadb  •  .    5  Bom.,  A.  C.9 181 


28a 


8neeettion  to 


raj,  Ifatnre  of. — On  the  question  of  the  extent  to 
which  property  of  the  nature  of  an  impartible  raj  is 
excepted  from  the  general  law  by  a  special  rule  of 
succession  entitling  the  eldest  of  the  next  of  kin  to 
take  eoiely,— Held  that  such  a  usage  does  not  interfere 
with  the  general  rules  of  succession  further  than  to 
vest  the  possession  and  enjoyment  of  the  eorput  of 
the  whole  estote  in  a  single  member  oi  the  family, 
subject  to  the  legal  inddente  attached  to  it  as  the 
hentage  of  an  undivided  family.    The  uni^  of  the 
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family  right  to  the  heritage  is  not  diMerered  any  more 
than  hy  the  eaccession  of  coparcenen  to  partihle 
property;  bat  the  mode  of  its  beneficial  enjoyment  la 
different.  Instead  of  several  members  of  the  family 
holding  the  property  in  common,  one  takes  it  in  its 
entirety,  and  the  common  law  rights  of  the  others, 
who  would  be  coparceners  of  partible  property,  are 
reduced  to  rights  of  soryivorship  to  the  whole,  depend- 
ent npon  the  same  contingency  as  the  rights  of  sur- 
vivorship of  coparceners  inter  ie  to  the  undivided 
share  of  each,  and  to  a  provision  for  maintenance  in 
lieu  <k  coparcenary  shares.    Tbkumvla  Qatusi- 

DBYAIOCA  GABU  •.  YbNUXULA  BaXAKDOBA  GABU 

[6  Mad.,  88 
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•  Mode  of  euocee- 


turn  to.— Priority  of  marHaffe.'^Prioritjf  ofhirtk, 
Cu*tpm,'^I!iiidence,—By  the  general  Hindu  litw, 
where  a  snbjiBct  of  inheritance  is  from  its  nature  in- 
divisible,  and  can,  therefore,  descend  to  one  only  of 
several  sons,  the  succession  as  between  sons  by  differ- 
ent wives  (other  than  the  first  wife)  of  equal  caste, 
is  to  be  determined  by  the  priority  of  birth  of  the 
sons,  and  not  by  the  priority  of  marriage  of  thdr 
respective  mothers ;  and,  therefore,  with  respect  to 
the  succession  to  an  impartible  ssemindari  in  the 
district  of  Tinnevelly  in  the  Presidency  of  Madras, 
the  son  of  the  third  wife  is,  in  the  absence  of  proof 
of  any  special  custom  or  family  usage  to  the  contrary,  to 
be  preferred  as  heir  to  a  subsequentiy  bom  son  of  the 
second  wife.    Bamaiakhshxi  Axxaii  «.  Sitana- 

VAVTHA  PBBVICAL  SbTHVSATBB 

C12B.Ii.B.,886:  17W.B.,658 
14  Moore's  I.  A.,  670 

Affirming  decision  of  High  Court  in  Siyavavah ja 
Pbbumal  Sbthitbatbs  o.  Muttu  Bahalhtga 
Sbthubatbb  ....    8  Mad.,  76 

•  Mode  ofiU€oe9' 


sion, — Priority  of  eons  hy  different  mothers, — Where 
there  isa  plundity  of  wives  equal  in  caste,  the  sons  of 
each  wife  (not  being  the  first  wife)  take  precedence 
according  to  the  dates  of  their  respective  births,  and 
without  reference  to  the  dates  of  the  marriages  of 
their  respective  mothers.  BHiTjAvasAV  bik  Data- 
latbay  Ghobfadb  «.  Malojibay  Bnr  Dayalatbay 
Ghobpabb  •    6  BoBL,  A.  C,  161 


288. 


Undivided  tm- 


pairfibU  tmoestral  property, — Fhuntiif ,  claiming  titie 
by  succession  both  as  heir  by  the  genml  Hindu  kw 
and  according  to  family  custom,  sued  to  recover  the 
TotapaUi  estate  in  the  rifiah  of  Bajahmundry.  Defend- 
ant, the  widow  of  the  person  last  in  the  enjoyment 
of  the  estate,  pleaded  that  the  plaintiff  was  not  of 
the  royal  stock,  but  merely  a  dependent  of  the  family ; 
that  he  had  an  elder  brother  alive,  and  therefore  could 
not  sue,  and  that,  in  accordance  with  her  husband's 
instructions,  as  contained  in  his  will,  she  was  about 
to  adopt  a  son.  She  also  alleged  that  plaintiff  should 
have  become  a  party  to  an  appeal  pending  before  the 
Privy  Council  from  the  decree  in  suit  No.  8  of  1860, 
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under  which  the  defendant's  husband  had  recovered 
possession  of  the  estate  from  the  widow  of  the 
prior  possessor,  J,  D.  The  lower  Court  found 
that  the  plaintiff  was  an  undivided  membor  of  the 
family  in  which  the  right  to  the  estate  was  vested,  and 
a  dayadi  of  the  defendant's  late  husband  in  the  12th 
degree  through  their  common  ancestor,  B,  jD„  and 
decreed  in  plaintiff's  favour.  Pending  this  appeal, 
the  Privy  Council  delivered  judgment  in  the  appeal 
from  the  decree  in  suit  No.  8  of  1860,  to  which  plain- 
tiff and  defendant  had  become  parties.  Meld,  in 
accordance  with  the  judgment  of  the  Privy  Council, 
that  the  estate  was  acquired  not  by  J,  JD,,  but 
by  his  father,  B,  D.,  the  common  ancestor,  through 
whom  plaintiff  traced  his  kinship,  and  has  ever 
since  enjoyed  as  ancestral  property  derived  from 
the  said  B,  I>.  That  accordingly  the  question  of 
succession  raised  in  this  suit,  similarly  to  that  in 
the  appeal  before  the  Privy  Council,  was  determin- 
able by  the  law  regulating  the  devolution  of  indivisible 
ancestral  proper^,  which  had  vested  in  the  last 
possessor.  That  the  objection  to  the  plaintiff's  title 
as  heir  by  the  general  law  was  thus  reduced  to 
the  questions :  Whether  his  alleged  kinship  to  the  last 
possessor  was  proved ;  and  if  so,  whether,  according  to 
the  ordinary  course  of  legal  succession  to  such  pro- 
perty, he,  or  the  defendant,  as  the  widow  of  ihe  last 
possessor,  was  heir  to  the  estate.  That  upon  the  first 
question  plaintiff  had  proved  his  kinship  to  the  last 
possessor,  and  upon  the  second  that  pUdntiff  was  heir 
to  the  estate,  in  preference  to  the  defendant,  the  widow 
of  the  last  possessor.  The  sound  rule  to  lay  down  with 
respect  to  undivided  or  impartible  ancestral  property 
is  that  all  the  members  of  the  family  who,  in  the  way 
pointed  out,  are  entitied  to  unity  of  possession  and  ocftn- 
munity  of  interest*  according  to  the  law  of  partition, 
are  co-heirs,  irrespective  of  th^r  degrees  of  agnate 
relationship  to  each  other,  and  that  on  the  death  of 
one  of  them  leaving  a  widow  and  no  near  aapindas  in 
the  male  line,  the  family  heritage,  both  partible  and 
impartible,  passes  to  the  survivors  or  survivor,  to  the 
exdusion  of  the  widow.  But  when  her  husband  was 
the  last  survivor,  the  widow's  position  as  heir,  rela- 
tively to  his  other  undivided  kinsmen,  is  similar  to 
her  position  with  respect  to  his  divided  or  self  and 
separately  acquired  property.    Tbhitmitul  Gayubi- 

DBYAMXA  GaBV  V,  TSVUMITLA  RAKAVDOBA  GaBU 

[6  Mad.,  88 

284. Joint    Mindn 

family. — In^artihle  raj, — Power  of  Bofah  to 
alienate, — Primogeniture. — Suit  hy  eldest  son  to  set 
aside  alienation. — Where  there  is  no  local  or  family 
custom  over-riding  the  general  law,  the  succession  to 
a  raj  or  impartible  zemindari,  according  to  Hindu 
kw,  goes  bv  primogeniture.  In  the  absence  of  any 
custom  to  the  contrary,  a  raj  or  impartible  sEemindari 
is,  according  to  Hindu  law,  not  separate  property  but 
joint  family  property.  The  Shivagunga  Case,  9 
Moor^s  I,  A,,  545  ;  Bamalakshmi  Ammal  v.  Siva- 
nantha  Perwnal  Sethurayar,  12  Moore^s  7.  A.,  670  g 
Doorga  Pershad  Singh  v.  Doorga  Komoari^  L  JL  B.» 
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IL  IMPARTIBLE  PBOPEBTT— «OfliM«««l. 

Impartibility— o(Mi^'»iM<2. 
4  Caie^  190$  Tammula  Venkajfomak  v.  Tamunmla 
Booehia  Vantondora,  18  Maoris  I.  A.,  883  s  and 
Periatami  ▼.  Perioiami,  L.  S^  6  L  A,^  61,  fol- 
lowed. Tk0  Tij^perah  Cam,  12  Moor^i  J.  A.,  628, 
obieryed  on.  BHAWAin  Qhulah  «.  Dio  Ba/ 
KvAxi  .LIi.B^6AlL,648 


8m  PBBuaAMi  V.  Pmrtabakt 


PL.  B.,  6  L  A^  ei 
LtB 


rdeeirion  of  the  High  Conrt  in  Pabsta- 
AAia  oUoiKonAi  Tiyab  «.  Salitkai  Tiyab  aUat 
Otta  Tktab.    ' 


88& 


PcTMiMiJjprQptfrty  ofttmimdar, — The  role  of  imparti- 
bi]it¥  applicable  to  lemindarii  doea  not  extend  to  per- 
«nuu  property  of  a  lemindar  left  at  his  death,  and  each 
tyoperty  ib  divisible  amongst  his  sons  after  his  death. 
Rajbbwasa  Oajaputty  Naiuiva  Dbo  Mahasaja- 

XUVaABU    «.    ViBAPSATAPAH     BiTDBA    GU^APUTTT 

Nabaiv A  Dbo  Mahabajaiuboabu      .  6  Mad,  81 


288. 


•  SeparaU  ^Hate.-^ 


The  mere  impartibility  of  an  estate  is  not  sufficient  io 
make  the  succession  to  it  follow  the  coarse  of  succes- 
sion of  separate  estate.  The  Shxvagunga  Ca$€,  9 
Mocree  L  A„589:  2  W.  S.,  P,  C,  81,  exphuned. 
TAirmnTXA  Ybvkataicah  «.  YavvktiiA  Booohia 
Vavxovdoba  .  18W.  R.,  p.  C.,21 

[18  Moore's  I.  A.,  888 


S87. 


Impariible 


MmmindarU,  8meet99io%  io, — Outom* — The  sucoesnon 
to  a  zemindari  which  is  admitted  to  be  in  the  nature 
of  a  principaHty,  impartible  and  capable  of  enjoy- 
ment by  omy  one  member  of  the  family  at  a  time,  is 
goremed  (in  the  absence  of  a  spectu  custom  of 
descent)  by  the  general  Hindu  law  prevalent  in  the 
part  of  India  in  which  the  lemindari  is  situated, 
with  such  qualifications  only  as  flow  from  the  im- 
ptftiUe  character  of  the  subject.  The  succession  to 
such  a  zemindari  may  be  governed  by  a  particular  or 
ciistoniary  canon  of  descent.  The  course  of  succes- 
rion,  according  to  the  Hindu  law  of  the  south  of 
India  of  such  a  zemindari,  where  the  family  was  in 
other  respects  an  undivided  family,  was  held  to  be 
that  the  husband  dying  without  male  issue  his 
widow  inherited  it.  In  the  case  of  property  of 
which  part  is  the  common  property  of  a  joint  Hmdu 
family  and  part  the  separate  acquisition  of  a  deceased 
brother,  his  widow  (in  default  of  male  issue)  succeeds 
to  his  separate  estate.  Eattama  Nauokbab  «. 
Rajah  of  SHiTAoimeA 

[2  W.  B^  P.  C,  81:  9  Moore's  I.  A^  580 

^Smeeeuion  to  raj. 


— Grant  by  OowmmwU.-^B9ng.  Beg,  XI of  1798,^ 
Sights  of  Junior  members  offamilf, — ^The  land  sued 
for  was  originally  an  impartible  rai,  and  by  family 
custom  descended  on  the  death  of  each  successive 
Rajah  to  his  eldest  male  hdr.  It  was  confiscated  by 
Govenimeut;  and  in    1790,    when   the   decennial 
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settlement  was  made,  was  permanently  conferred  on 
A,,  a  Hindu.  ^  in  Ids  lifetime,  by  his  acts  and 
otherwise,  showed  that  he  wanted  the  estate  to  de- 
scend to  a  single  hear,  and  shortly  bef  ove  his  death  he 
made  B.,  the  son  of  his  eldest  grandson,  such  heir, 
and  left  a  testamentary  paper  in  furtherance  of  that 
object.  The  present  suit  was  brought  by  some  of 
the  g^randsons  of  A,,  who  claimed  to  be  coJieirs  with 
JS.  under  the  ordinary  Hindu  law  of  inheritance, 
and  contended  that  the  will  was  a  forgery;  that  A, 
had  no  power  to  make  it;  and  that  the  spedal  law  of 
inheritance  ceased  when  the  first  proprietor  was  ex* 
pelled.  It  was  found  from  the  acts  of  the  Qovem* 
ment»  and  its  dealings  with  the  property,  that  A»' 
derived  his  title  by  grant  from  the  Government,  who 
had  full  dominion  over  the  estate.  The  estate  con- 
sequently must  be  taken  to  have  been  the  separate 
and  self -acquired  property  of  A,,  and  the  nature  of 
the  estate  granted  was  held  to  be  a  fresh  grant  of 
the  family  raj,  as  It  had  ezirted  before  the  confisca- 
tion, with  its  customary  rule  of  descent,  the  omisnon 
of  the  title  of  raj  in  the  grant  (there  being  no 
sunnud  in  this  case)  not  affecting  the  case,  the  title 
of  Rajah  not  being  absolutely  essential  to  the  tenure  of 
the  estate  as  a  raj.  Regulation  XI  of  179S  did  not 
apply  to  this  case,  in  which  the  grant  was  made 
before  the  passing  of  that  Regulation,  which,  more- 
over, does  not  affect  the  descent  of  large  zemindaris 
held  as  raj,  or  subject  to  fiunily  custom.  The  grant 
being  of  the  nature  found,  it  was  further  held  that 
the  question  as  to  whether  A»  had  by  law  power  to 
make  a  will  did  not  really  arise  in  this  case,  the  only 
person  who  could  impeach  the  will  being  the  eldest 
grandson  of  A,,  who  had  waived  his  right  in  favour 
of  his  son  JB,,  there  being  /uo  inchoate  rights  of 
inheritance  in  the  junior  members  of  the  family. 
Bsibpbbtab  Sahbb  V,  Bajbhdbb  Pbbtab  Sahbb 
[8  W.  R^  P.  C^  15:  12  Moore's  L  A^  1 


•  Power  of  Bajah 
holding  impartible  rt^'.^Belinqnishment, — Position 
qf  son  on  relinquishment, — There  is  no  difference 
between  the  position  of  a  Rajah  holding  an  impartible 
raj  and  that  of  an  ordinary  zemindar  in  respect  of  his 
power  to  relinquish  the  property  in  favour  of  his  next 
Lgal  heir.  Such  a  relinquishment  is  not  forbidden 
by  the  Hindu  law.  Where  the  effect  of  such  a  re- 
linquishment is  to  give  the  property  entirely  into  the 
hands  of  the  son,  he  can  during  his  father's  lifetime 
question  and  challenge  any  acts  done,  and  any  Acts 
that  are  alleged  to  have  been  done,  by  his  father,  sod 
which  are  denied  by  the  father.  Luohmbb  Nabaib 
SnraH «.  Gibbob         .  •  14  W.  R^  IWI 

MO. 


— *  Bfeet  of,   on 

nature  of  proper^. — Joint  and  separate  property, 
— ^The  impartibility  of  property  does  no^  per  se, 
destroy  its  nature  as  joint  &milv  property,  or  render 
it  the  separate  estate  of  the  last  holder,  so  as  to 
destroy  the  right  of  another  member  of  the  joint 
family  to  succMd  to  it  upon  his  death,  in  preference 
to  those  who  would  be  his  hem  if  the  property  were 
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separate.      DooBGA  Pbbshab  SnraH  o.  BoosaA 

KoKWAsx  I. Ii.  R^  4  Calo^  190:  8  C.  Ii.  B.,  81 

[I..B^6LA.,148 

8.  C.  in  the  High  Court    DoOBOA  Pbbshad  v. 

DOOBOA  EOOBBBB      .  .    20  W.  R^  IM 


a4L 


Impartible  e#- 


tate, — PrimosfemUnre.^Cuitom.'^'Ihe  principleB  on 
which  is  founded  the  judgment  in  Mamalak»kmi 
Ammal  y.  SivoMomtka  Perumal  Ammal,  14  Maoris 
L  A.,  570f  as  to  the  succession  to  an  imparidhle  inherit- 
ance, apply  with  equal  force  whether  the  first-bom 
son  is  bom  of  a  first  married  wife  or  of  a  wife  after- 
'wards  married.  The  text  of  Manu,  chapter  IX,  v.  126, 
distinctly  shows  that  among  sons  bom  of  wives  equal 
in  their  class,  and  without  any  other  distinction,  there 
can  be  no  seniority  in  right  cnUie  mother.  In  t.  122 
of  the  same  chapter  the  words  "  but  of  a  lower  dass" 
added  by  the  gloss  of  Cnllnea  Bhatta  are  to  be  read 
as  correctly  inserted  in  the  text  Two  wives  of  a 
Falayagar  of  an  impartible  polliam  having  died  before 
his  marriage  with  a  third  and  fourth  wife,  it  was  con- 
tended that  the  third  being  in  the  position  of  a  ftnt 
married  or  "  royal "  wife,  her  son  was  entitled  to  sno- 
ceed  to  his  father  in  preference  to  an  elder  son  bom 
of  the  fourth.  Held  that  the  elder  son,  though  bom 
of  the  fourth  wife,  was  entitied  by  primogeniture 
under  the  rule  above  referred  to,  and  that  it  was,  ac- 
cordingly, immaterial  to  consider  whether  or  not  this 
third  wife  was  in  the  position  of  a  first  married  wife. 
What  might  be  the  effect  of  one  wife  being  "  of  a 
lower  class  "  than  another  was  not  in  question.  Pbd- 
DA  Ramappa  v.  BAHaABi  Sbahakma 

[LI..  B^SMad^  286: 8  C.  li.  &,  816 
Ii.B.,8I.A^l 
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242. 


ImpartibU  poU 


Uam, — FrimogewUwre. — Property  of  joint  family, -^ 
Smnrivorship. — An  impartible  poUiam  governed  by 
the  rule  of  primogeniture,  though  possessed  exclu- 
sively by  one  member  of  the  family,  is  the  joint  pro- 
perty ot  the  family,  and^  in  the  event  of  a  death, 
passes  by  survivorship.  When,  on  the  death  of  a 
Polliagar,  the  right  of  exclusive  possession  passes 
from  one  line  of  descent  to  another,  it  devolves,  in  the 
absence  of  proof  of  special  custom  of  descent,  upon 
the  nearest  coparcener  in  the  senior  line,  and  not 
necessarily  on  the  coparcener  nearest  in  blood.  Senh 
hie, — ^The  ruling  of  the  Judicial  Committee  of  the 
Privy  Council  in  the  Tipperah  eaee,  12  Moan^e  I.  A,, 
523,  proceeds  upon  grounds  which  aro  in  conflict  with 
the  nilings  of  tiie  same  tribunal  in  Madras  cases  and 
with  the  law  of  Southern  India  and  Benares  respect- 
ing the  impartibility  of  property  of  a  joint  Bfindu 
family.  Nabagaitti  Achammagaku  v,  Ybitkata- 
OHALAFATi  Natakitabu  .  I.  Ik  B.,  4  Mad.,  260 

248.  -  Impartible  raj. 


-Sueeeeeion  in  joint  familjf  to  ancestral  impartible 
eetate.-'Eiffht  of  nearest  male  eoUateral. — SxcUmon 
of  widow  where  the  familjf  ia  joint,  and  the  estate  not 
separate, — Custom, — JEtight  of  females  to  inherit — 


11.  mPABTIBLE  PBOPEBTT-cM^iNMi. 

'  Impartibility— coa^tMil. 

Impartible  ancestral  estate  is  not,  meroly  by  reason  of 
its  being  impartible,  the  separate  estate  of  the  single 
member  of  the  undivided  family,  upon  whom  it  de- 
volves, so  long  as  the  family  continues  joint  Chin* 
tamun  Singh  v.  NowluAho  Konwari,  L  L,  22.,  1  Qalo,, 
163 :  L.  H,,  2  L  A.,  263,  referred  to  and  followed.  A 
female  cannot  inherit  impartible  ancestral  estate, 
belon^^  to  a  joint  family,  under  the  Mitakshara, 
when  thero  tate  any  male  members  of  the  family  who 
are  qualified  to  succeed  as  heirs-^a  rule  of  law  not 
dependent  on  custom ;  and  a  custom  modifying  the 
law  in  this  respect  must  be  acustom  to  admit  females^ 
not  a  custom  to  exclude  them.  Eiranath  Koer  v. 
Ram  Narofan  Singh,  9  B.  L,  M,,  274,  approved. 
Whero  a  ng  estate,  ancestral  and  impartible,  was  not 
separate  property  and  the  family  was  undivided,  and 
where  no  special  custom  existed,  modifying  the  Mitak- 
shara  law  ot  succesrion, — Seld  that  the  nearest  male 
collateral  relation  of  the  last  Bajah,  who  died  without 
male  issue,  was  entitled  to  succeed  in  preference 
to  the  Bajah's  widow.  This  relation,  wt.,  a  brother 
of  the  late  Bajah's  deceased  father,  at  one  time  re- 
ceived an  allowance  for  maintenance  out  of  the 
family  estate.  What  amounted  to  an  attachment  of 
this,  according  to  a  subsequent  judicial  decision, 
occurred  in  1867.  Seld  that  he  had  not  theroby 
been  deprived  of  his  :^ht  of  succeeding  as  a  member 
of  the  joint  ftunUy.  The  raj  estate  in  question  origin- 
ated in  the  partition  of  a  more  ancient  one,  with 
others  out  of  which  minor  estates  were  formed.  If 
in  the  latter  there  had  been  descents  to  widows,  no 
inference  hence,  to  support  the  widow's  claim  to 
inherit  in  this  family,  could  be  drawn.  Such  minor 
estates  might  have  been  separate  (which  estates 
granted  for  maintenance  probably  would  be),  and 
in  that  case  the  widows  A  the  last  holders  would 
have  succeeded  them  in  due  course  of  law.  Unless 
connection  is  shown  between  families,  evidence  of 
a  special  family  custom  in  one  is  not  evidence  of 
a  similar  family  custom  in  another.  Bup  SiMGhH  «• 
BAI8NI  .LIi.B^7AU.,l:  Ii.  B.,  U  L  A.,  140 


244. 


Miiakshetra 


law. — Exclusion  of  females  fi'om  succession. — Im* 
partible  joint  ancestral  property.  —  Custom.  —  A 
female  cannot  inherit  an  impartible  ancestral  estate 
belonging  to  a  joint  Hindu  family  governed  by  the 
Mitakshaia,  where  there  are  any  male  members  of 
the  family  who  are  qualified  to  succeed  as  heirs. 
This  is  a  rule  of  law,  and  not  dependent  on  custom.  A 
custom  modifying  the  law  must  be  a  custom  to  admit 
females,  not  a  custom  to  exclude  them.  Hibaitath 
Eobb  o.  Bam  Nabain  Simq 

[8  B.  L.  B.,  274:  17  W.  B.,  818 

Upholding  on  appeal  S.  C.  .    16  W.  B.»  876 

But  see  DiTBaA  Pbabad  Sikgh  v.  Dubqa  Kun- 
wABi      .    9B.Ii.B.,806,note:18W.  B.,  10 

where  to  a  ghatwali  estate  which  descended  from 
the  father  to  the  eldest  son,  the  younger  sons  having 
allowances  made  to  them,  a  widow  was  held  entitied 
to  succeed  as  hdr  to  her  son. 


Digitized  by 


Google 


(    2839    ) 


DIGEST  OF  CASES. 


(    2880    ) 


Huron  ulw  -  inhbbitahgb  ~  eon. 

Hnued. 

11.  IMPABTIBLE  PBOPEBTT— optiiifHiMK. 
Impartibility— 0o«<i«tM<l. 
846. 


.  INJtLMHJTANCE  •—  eon^ 


— ^^— — —  8u9ee$tUm  to 
rat.—Tnhuiaty  MehaU  of  CmttaeJc'^Beng,  Reg. 
JlI of  1816,  «.  a.— Aocordmg  to  the  Pacheef  Sawal, 
a  brotlier  of  the  Bajah  of  Attgnurh,  one  of  the  tri* 
butaiy  mehals  of  Cattack,  has  a  preferential  title  oyer 
the  Rajah's  son  by  a  phoolbebahi  wife  to  succeed  to 
the  raj.  The  eifect  of  a  devise  of  his  estates  by  a 
Bajah  woold  be  to  alter  the  coarse  of  sncoession,  and 
therefore  contrary  to  section  8,  Begolation  XI  of 

1816.      NlTTANUin)  MUSDIBAJ  V.  SBBBKUBirV  JUGh- 

essN ATH  Bbwabtah  Patnaioz    .    8  W.  B.,  116 
12.  JOINT  PEOPBRTY  AND  SURVIVORSHIP. 


246. 


Joint  property. — Sueeesnon 


per  capita  and  per  ttirpes.—Vnkere  property  is 
aoqnired  while  a  Hindn  family  is  joint,  according  to 
the  Bengal  law,  the  inheritance  goes  per  capita  and 
not  per   stirpes,     RAXauTTY    D088    v,    Nundo 

COOKAB  D0B8  •  a  W.  lU  11 

RUTTUH  KbISTO  BoSOO  9,  BhUOOBAIT  CHUVDni 

Bosoo    .  .  18  W.  B.,  82 

247.    Miiakshara 

law, — Joini  and  self-acquired  propefiif.^k  Hindu 
subject  to  the  Mitakshazv,  dying  possessed  of  a  share 
in  joint  family  property,  and  also  of  separately 
acquired  property,  the  two  will  not  necessarily  devolTo 
on  the  same  heir;  but  th^  may  either  descend  to 
diif erent  persons,  or,  if  descending  to  the  same  per* 
sons,  may  descend  in  a  diif  erent  way  and  with  differ- 
ent consequences.  PiTUH  KoovWAB  alias  MirvAB 
BiBBB  V.  Jot  Eishhit  Dabs        .    6  W.  B.,  101 

248. —  Separate  ei^'Ojf- 

ment  of  self -acquired  property. —Succession  to  self- 
acquired  ifMnoveable  property.— By  the  law  current 
in  the  Madras  Presidency,  an  undiYided  Hindu  is 
entiUed  during  his  lifetime  to  the  separate  enjoyment 
of  his  self -acquired  immoveable  proper^;  but  on  his 
death  without  male  issue  such  property,  unless  it  has 
been  previously  disposed  of,  devolves  on  his  surviv- 
ing coparceners,  and  his  widow  is  only  entitled  to 
maintenance.  Vabasipbbuxal  Udaitah  v.  Abda- 
VABi  Udaiyak         ...       1  Mad,  412 


249. 


SnrvivorBbip.— Jbtirf  un* 


dktided  family.— There  bdng  a  community  of  inter- 
est and  uni^  of  possession  between  all  the  members 
of  a  united  ramily  having  common  property,  it  follows 
that  on  the  death  of  any  one  of  them,  the  others  may 
well  take  by  survivorship  that  in  which  th^  had 
during  the  deceased's  lifetime  a  common  interest 
and  common  possession.  But  the  law  of  partition 
shows  that  as  to  the  separately  acquired  property  of 
one  member  of  a  united  family,  the  other  members  of 
that  'family  have  neither  community  of  interest  nor 
unity  oi  possession.  The  foundation  therefore  of  a 
right  to  toke  such  property  by  survivorship  fails. 
Kattama  Nauohbab  v.  Rajah  ov  Shiyaounoa 
[2  W.  B.,  P.  C  81:  8  Moore's  I.  A^  589 

SniB  Nabaih  Bobb  o.  Rak  Nidhbb  Boss 

[9  W.  B.,  87 


HIEIBn    I«AW- 

Hmued. 
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SnrviTorship— coa^aMd. 

260. 


Miiakshara 

law.—Sueeession.— When,  in  an  undivided  Hindu 
family  living  under  the  Mitakshara  law,  a  brother 
dies  without  baring  issue,  but  leaving  brothers  and 
nephews,  the  sons  <3  a  predeceased  brother,  the  in- 
terest in  the  joint  estate  of  the  brother  so  dying  does 
not  piMS  on  his  death  to  his  surriring  brothers,  but 
on  partition  the  whole  estate,  including  the  interest 
of  tiie  brother  so  dying,  is  divisible,  and  tiie  right  of 
representation  secures  to  the  sons  or  grandsons  of 
a  deceased  brother  the  share  which  their  father 
or  grandfather  would  have  taken  had  he  survived  the 
period  of  distribution.  Dbbi  Pabshad  o.  Thakub 
Dial  I.  Ii.  B.,  1  All,  106 


261. 


Property,    an- 


cestral  and  self-acquired. — Joint  tenancy. — When 
property  is  held  in  coparcenary,  the  share  of  an 
undivided  coparcener  who  leaves  no  issue,  goes, 
according  to  Hindu  law,  to  his  undivided  copar- 
ceners, whether  the  propeorty  is  ancestral  or  acquired 
hy  the  coparceners  as  joint  tenants.  Radhabai  o. 
Navabat  .    I.  L.  B.,  8  Boin.p  161 


26& 


Inkeritanee  of 


illeyitimiUe  son  among  Sudras. — Copareeners.- 
A  Hindu  of  the  Sudra  caste  died  in  1860  leaving 
two  widows,  B.  and  S.,  a  son  Mahadu  and  daughter 
Darya,  the  children,  reqractively,  of  B,  and  S.,  and  an 
illentimate  son  Sadu.  Sadu  and  Mahadu  continued 
to  live  together  for  some  time  after  their  father's 
death;  but  subsequently  owing  to  domestic  quarreli 
thev  lived  separately,  and  Sidu  was  allowed  by 
Mahadu  a  portion  of  the  family  nroperty  under  an 
agreement  in  writing.  They  were,  however,  joint  and 
undivided  in  estate,  and  continued  to  be  so  until  the 
death  of  Mahadu  in  1866.  In  a  suit  liy  Sadu  as  heir 
of  his  &ther  and  brother  for  the  whole  of  the  ances- 
tral property^— ir«2i  ^  a  Full  Bench  (Wbstboff, 
C.J.,  Kbmball  and  Fihhbt,  JJ.)  that,  after  the 
death  of  their  father,  Mahadu  and  Sadu  succeeded  as 
coparceners  to  the  whole  property,  subject  to  the 
nudntenance  of  J9.,  A,  and  Darya»  if  she  were  then 
unmarried,  and  in  that  event  also  to  her  reasonable 
marriage  expenses, — Sadu^  however,  as  an  illegitimate 
son  taking  only  half  a  share.  Meld,  also,  that  in- 
equality A  shares  did  not  prevent  coparcenary  and 
succession  by  surrivorship,  and  that,  as  Mahadu  and 
Sadu  were  coparceners  from  th^  death  of  their 
father  until  the  death  of  Mahadu,  the  usual  result 
of  coparcenary  followed  on  the  occurrence  of  the 
latter  event,  vig.,  the  surviving  coparcener  (i.e.,  the 
plaintiff  Sadu)  took  the  whcJe  property.  BdU  v. 
Govinda  walad  Tefa,  I.  L.  B.,  1  Bom.,  97^foUowed. 


Sadu  v.  Baiza 
268. 


I.  Ii.  B.,  4  Bom.,  87 

Inheritance. — 


Daughiet^s  sons.  Nature  of  estate  taken  by.— In- 
heritance treated  as  foint property. — ^The  estate  of  V., 
a  Hindu,  having  descended  to  D.  and  B.,  sons  ai  the 
daughter  of  V„  was  held  by  them  as  joint  tenants. 
D,  having  died,  B.  by  will  devised  the  estate  to  the 
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12.  JOINT  PEOPEBTY  AND  SUBVIVOB- 
SRIF^-eontinued. 

Baxvivornhip'-eaitHmmed. 

pUintiif.  Seld  that,  alihoagh  the  sharei  which 
devolve  on  the  two  sons  of  a  dmighter  may  not  oome 
to  them  ae  coparcenary  property,  yet,  inasmach  as  D. 
and  JB.  had  treated  the  estate  as  coparcenary  property, 
the  sorvivor,  £.,  was  competent  to  dispose  of  the 
estate  by  wilL    GopaIiA8AMI  v.  Chinvasaki 

[I.I..&,7Mad^458 


254.- 


CopareensTi,' 


Liabilitjf  of  property  for  debU. — ^According  to  the 
rulings  of  the  High  Courts  of  Madras  and  Bombay, 
the  undivided  interest  of  a  coparcener  is  not  liable 
for  his  separate  simple  debts  after  his  death,  but 
lapses  to  the  survivors  on  his  death.  Eotta  Rama- 
8AMI  CHBXn  V.  Bavqabi  Suhaka  Natakiyabu 
[LL.B^81Cad^l46 


18.  OCCUPANCY  BIGHTS. 


266. 


•  Bight  of  oooopaaoy.— Semoto 


A0tr«,— The  strict  Hindu  law  of  inheritance  does  not 
universally  apply  to  the  descent  of  occupancy  rights. 
Mere  title  by  the  law  of  inheritance  is  not  to  be  re- 
gurded  in  determining  the  descent  of  an  occupancy 
holding.  A  remote  heir,  not  in  possession,  cannot  on 
the  death  of  the  lyot  claim  the  holding.  Boodhoo 
Baji  o.  Lal  Bubu  •  2  K.  W.,  126 

jATn  Bax  Subxah  «•  Muvoioo  Submah 

[8W.B^60 


266. 


S&moU  Mrs. 


— OceapoMy  rtfoi, — Bemote  heirs  are  not  allowed 
to  succeed  to  a  right  of  occupancy.  Sons,  or  imme- 
diate heirs,  residing  with  the  lyot  in  the  viUage,  suc- 
ctod  on  his  death.  PiM  Koobb  v.  Uppbb  Balbb 
Sara 2  K.  W.,  86 

14  BELIOIOUS  PEBSONS— ASCETICS— 
GUBUS— MOHUNTS,  &o. 


267. 


Asoetios.— 5mc0s»«uhi  iopro' 


perijf  of  (ueeUes.— Eight  of  oecapaa^y  ^-Although 
the  High  Court  has,  under  the  Hindu  law,  admitted 
the  right  of  a  disciple  to  succeed  to  the  effects  of  an 
ascetic,  it  may  be  a  question  whether  the  Court  does 
not  go  beyond  that  law  when  it  permits  a  disciple  to 
succeed  to  the  property  of  an  ascetic  who  leaves  a 
large  property,  or  any  property  which,  if  he  conform- 
ed to  the  spirit  of  lus  religion,  he  could  not  have  ac- 
quired. But  however  Uiu  may  be,  a  tenant-right  of 
occupancy  is  on  a  different  footing  from  property 
which  is  excluBively  the  estate  of  a  deceased  ascetic, 
and  the  principles  which  govern  the  hereditary  right 
of  succession  to  a  tenant-right  of  occupan<7  are  such 
as  an  ascetic,  if  he  conform  to  the  spirit  of  his  n^ 
ligion,  cannot  carry  out.  SooBUj  KoxAB  Pbbshad 
V.  Mahadbo  Dutt  .  6  K.  W.,  60 


26a- 


'  8iieen9i(mioik» 


property  of  tueetiee, — ^The  principle  of  succession 
upon  which  one  member  of  an  order  of  ascetics  suc- 
ceeds to  another  is  based  entirely  upon  leUowship 


HTETDIT    LAW  —  INHBBITAK CB  '  iioa- 
OmMed. 

14  BELIGIOUS  PERSONS— ASCETICS— 
GUBUS— MOHUNTS  iuo,—eoniinmed. 

AseetiOB    eomiimued, 

and  personal  association  with  that   other,  and   a 
stranger,  though  of  the  same  order,  is  excluded. 

EHCrGGBKBBB  NaBADT  CHOWDBBT    9.    SHABUFOIB 

Oghobbbath  .  « I.  li.  B.,  4  Calc,  648 


268.- 


'  QuxtL-^Dieciple  leaving  mtU' 


Ur  and  going  to  diikuU  eonmtrg* — ^The  disciple  of 
a  guru  who  leaves  his  spiritual  master,  without  per- 
mission, and  goes  to  a  distant  country  and  breaks 
ofl  all  intercourse  with  his  preceptor,  manifesting  at 
the  same  time  an  intention  to  absent  himself  per- 
manently, is  not  entitled,  on  his  preceptor's  death,  to 
share  in  the  succession  to  the  preceptor's  estate. 
SooauN  Chuhd  v,  Gopal  Gib        •  4  K.  W.,  101 


26a 


•  Chela, — ^Amongst 


saniasii  generally  no  chela  has  a  right  as  such  to  suc- 
ceed to  t£e  property  of  his  deceased  guru.  His  right 
of  succession  depends  upon  his  nomination  by  the  de- 
ceased in  his  lifetime  as  his  successor,  which  nomina- 
tion is  generally  confirmed  by  the  mohunts  of  the 
neighbourhood  assembled  together  to  perform  the 
funeral  obsequies  of  the  deceased.  Where  a  guru 
does  not  nominate  his  successor  from,  among  his 
dielas,  such  successor  is  elected  and  installed  hy  the 
mohunts  and  principal  persons  of  the  sect  in  the 
neighbourhood  upon  the  occasion  of  the  funeral  ob- 
sequies of  the  deceased.  Nirunjun  Sarthee  v.  Pa» 
dairulh  Barihee,  8,  JD.  A.,  N.  W.  P.,  18e4,  p.  512, 
followed.  Where,  therefore,  a  chela  sued  for  posses- 
sion of  a  viUage  belonging  to  his  deceased  guru, 
founcUng  such  suit  on  his  right  of  succession  as  chela 
without  alleging  that  he  had  been  nominated  by  the 
deceased  as  ms  successor  and  confirmed,  or  that  he 
had  been  elected  as  successor  to  the  deceased,  such 
suit  was  held  to  be  unmaintainable.  Madho  Das  o. 
Kamta  Dab  •        .  I.  Ii.  B«  1  AIL,  688 


26L 


IVisf^.— ZKff. 


eiple, — In  certain  cases  a  priest  may,  according  to 
Hindu  law;  be  the  heir  of  a  deceased  disciple.  JVODA- 
vinn>  GoflgAKiB  a.  Kxssub  Nuvd  GosaAKHB 

[W.B.,  1864, 148 

Mohunt.— C%s20.— ifstr  of 


deeeaeed  laoAaa^.— According  to  Hindu  law  a  chela 
is  the  heir  of  a  deceased  mohunt,  and  as  such  enti- 
tled to  a  certificate  to  enable  him  to  collect  his  debts. 
Shbopboeabh  Do88  o.  Jotbax  Doss 

[6  W.  B.,  Mis.,  67 


268. 


'Chela.^Seir»  of 


deeeaeed  i»oA«a<.— Where  the  mohunt  of  a  byragee 
muth  died  without  having  any  chela,— J7sM  that  or- 
dinarily his  sticcessor  was  appointed  by  the  mohunts 
of  other  byragee  muths,  and  that  enquiry  should  be 
made  as  to  the  existence  of  a  particular  custom  by 
which  it  was  alleged  that  the  property  of  the  deceased 
passed  to  the  brother  of  his  spiritual  preceptor. 
BA1CDO08  Btbagbb  9.  GuvoA  D0B8  . 8  Agra,  286 
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ulauXf    liAW  ^  rSTHEBITANGB  ^  oo»- 

iinued. 

16.  DIVESTING  OP,  EXCLUSION  PROM,  AND 
FOBFEITUBB  OF,  INHERITANCE. 


(a)  GBNBSAL  0A8B8. 


264. 


SuBpexuion    of  inherit- 


anoe. — Unborn  stnu,^  Child  im  the  womb.  Bight  of, 
— Proprietaiy  right  is  created  by  birth,  and  not  by 
conception.  A  child  in  the  womb  takes  no  estate,  ui 
cases  where,'  when  the  snccession  opens  oat»  a  female 
member  of  the  family  has  conceived,  the  inheritance 
remains  in  abeyance  until  the  result  of  the  conception 
u  ascertained.  If  the  child  be  still-born  the  estate 
goes,  not  to  his  heir,  but  to  the  heir  of  the  last  owner. 
A  son  or  grandson's  right  of  prohibition  to  his  unsepa- 
rated  father  making  a  gift,  donation,  or  sale  of  effects 
inherited  from  hb  gnmdf ather,  cannot  be  exercised 
in  favour  of  an  unborn  son.  Qouiu  Cho wdhsain  «. 
Chuiucctv  Chowdhet  .        .    W.  Bh  1864, 840 


S66. 


Unborn   eon, — 


Tregnanc^.— Adoption, — ^According  to  Hindu  law, 
the  right  of  inheritance  is  not  suspended  by  pregnan- 
cy or  until  adoption.  Dvkhuia  Dobsbb  0.  Rash 
Bbhasbb  Mozookdab  .  .    6  W,  B.,  221 


266. 


Son   not   bom 


when  meooMion  opened  out. — A  sister's  son,  in  order  to 
have  a  preferential  title  over  his  paternal  uncle,  must 
have  been  born  or  conceived  when  the  succession  open- 
ed out.  It  is  contrary  to  Hindu  W  that  a  mother 
should  be  a  trustee  for  a  son  who  may  hereafter  be 
conceived.    Rash  Bbhasbb  Rot  v,  Nimatb  Chubn 

[W.B.,  1864  228 


267. 


•  Unbegottenhoir, 


— An  inheritance  cannot  remain  in  abeyance  for  an 
unbegotten  heir  (such  not  being  a  posthumous  son). 
The  succession  must  vest  in  the  heirs  existing  at  the 
time  of  the  death  of  the  person  whose  inheritance  de- 
scends. KOTLASSATH  DoSS  O.  OtaHONBB  DoSBBB 
[W.  R,  1864,814 


26a 


Diveatixiff  of  estate.— ^«tr 

'  bom  after  death  of  anceetor. — Bv  Hindu  law  an  es- 
tate once  vested  cannot  be  divested  m  favour  of  the  son 
of  an  excluded  person  bom  after  the  death  of  the  an- 
cestor. Such  ruling  does  not  apply  to  the  case  of  a 
son  of  an  excluded  person  if,  having  been  begotten 
and  being  in  the  womb  at  the  time  ot  the  ancestor's 
death,  he  is  afterwards  bom  capable  of  inheriting. 
Kaupas  Das  v.  Kbibhha  C^andba  Das 

[2  B.I..B.,F.  B.,108: 11 W.  B.,  O.  C,  11 
See  also  Bapuji  ir.  PAinonsANa 

[LIi.B.,6BonL»616 

269.  ■  Ezoliuion    ttom  inherit- 

anoe. — Proof  of  ground  for  exclueion, — ^The  party 
who  seeks  to  exclude  one  of  the  heirs  to.  property 
from  a  share  of  the  inheritance,  is  bound  to  prove  the 
cause  of  the  exclusion.    Puttiok  Chwdbs  Chat- 

TBBJBB  9,  JU6«IIX  MOHUTBB  DaBI 

[22W.B.»848 


270. 


DM^rnali/Ica- 


iion. — Onue  probandi. — Freeumption. — K,  K.  died 
leaving  a  widow  (A,),  three  sons  (S*,  £.,and  P.),  and 


HINDU    liAW  —  nVHEBITANCE  —  (joii- 

iinued. 

16.  DIVESTINa  OF,  EXCLUSION  FBOM,  AND 
FORFEITURE  OP,  INHERITANCEr-6oa^'i>iM<i. 
(a)  Ghvbbai.  CAsm^^eonHnned, 
Bsolnsion  firom  iDheritano^-^oonHnued, 

a  daughter  (  W,)  M,  and  K,  died  unmarried,  and  P., 
who  survived  them,  left  a  widow j(C.  M,),  W*»  son, 
K,  C,  sued  C.  M,  tot  6  annas  16  gundas  of  the  joint 
family  estate.  One  of  the  pleas  raised  for  the 
defence  was  that  the  sons,  U.  and  £,  were  disqualified 
from  inheriting,  and  1  anna  16  gundas  was  claimed 
as  the  exclusive  properi^^  of  defendant's  husband 
under  an  alleged  gift.  Seld  that  the  presumption 
of  Hindu  law  was  against  the  alleged  disqualification, 
and  jB.  and  K,  having  an  admitted  right  to  succeed, 
it  was  for  the  defendant  to  prove  by  positive  evidence 
that  they  did  not  succeed  by  reason  of  the  said  dis- 
qualification. Chttkdbb  Moina  Dabia  v.  Kbisto 
Chuhdxb  Mozookdab       «        .    ISW.  B«t876 


{b)  Addiotxov  to  Yiob. 


27L 


Addiction    to 


vice  ae  unfitting  eon  for  inheritance, — Vague  and 
general  evidence  of  plaintiff's  gambling  and  licentious 
propensities  is  not  sufficient  to  justify  a  finding  that 
he  has  disqualified  himself  by  "  addiction  to  vice  "  for 
the  performance  of  obsequies  and  such  like  acts  of 
religion,  and  such  evidence  must  disclose  something 
like  habitual  maltreatment,  or  active  and  malignant 
hostility,  to  authorise  a  Court  to  pronounce  the  plain- 
tiff '*  a  professed  enemy  of  his  father"  for  the  pur- 
pose of  declaring  him  to  have  forfeited  his  right  of 
inheritance  by  misconduct.  Kalka  Pbbbhad  v, 
BudbbbSah       ....    8Zr.W^2e7 


(c)  BLnmnsg. 


272.- 


'SonqfbUndman, 


-A  Hindu  died  in  1832,  leaving  an  only  son,  who 
had  been  blind  from  hb  birth,  and  two  widows,  the 
survivor  of  whom  died  in  1849. ,  On  the  death  of  the 
surviving  widow  the  nephew  succeeded  as  heir,  the 
blind  son  bdng  by  Hindu  law  excluded  from  inherit- 
ance. The  blind  man  having  married,  a  son  was  bom 
to  him  in  1868.  The  blind  man  died  in  1861.  Meldhy 
NOBMAH,  J„  that  on  the  birth  of  the  blind  man's  son 
he  became  entitled  to  the  inheritance  from  which  his 
father  had  been  excluded.  Seid  on  appeal  (by  a  Pull 
Bench)  that  by  Hindu  law  an  estate  once  vested  can- 
not be  divested  in  favour  of  the  son  of  an  excluded 
person  bom  after  the  death  of  the  ancestor.  Such 
ruling  does  not  apply  to  the  case  of  the  son  of  an 
excluded  person  if,  having  been  begotten  and  being 
in  the  womb  at  the  time  of  the  ancestor's  death,  he 
is  afterwards  bom  capable  of  inheriting.  EIalidas 
Das  «.  Kbishba  Chandba  Das 

[2RI..B.,F.B.,108 

aauw.B.,o.c.,u 


27a 


Ineurablo 


II 


bUndneee,^Semble,^A  daughter  who  becomes  in- 
ouiably  blind  in  her  infan<^  has  no  right  to  inherit- 
ance, but  only  to  maintenance.  Baxttbai  o.  Mai^ 
CHBABAi 2  Bom.»  6 

4f 
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HUSTDTJ    laAW  —  INHEBITAKCB  <»  eo»- 

tinued, 

16.  DIVBSTINa  OP,  EXCLUSION  FROM,  AND 
FOBFEITUBE  OF,  INHERITANCE— oofi^imMd 

(e)  Blikonbsb — continued, 
XSzolnBion  from  inheritazioe — continued, 

274b OongenUal  hUnd- 

nesi. — Blindncts  after  birth, — ^The  blindnew  which, 
under  the  Hindu  law  as  recognised  in  Bengal,  ex- 
cludes an  afflicted  person  from  i^eritance,  refers  to 
congenital  blindness,  and  not  to  loss  of  sight  which 
has  superyened  after  birth.    MoHBSH  Chuksjbb  Boy 

V.  CHUHSJtB  MOHUN  BOT 

[14B.Ii.IL,278:23W.B^7d 


S76. 


Congenital 


hUndness, — Person  not  born  blind, — According  to 
the  Hindu  law  as  prevailing  in  the  Bombay  resi- 
dency, blindness  to  cause  exclusion  from  inheritance 
must  be  congenital.  Therefore,  where  the  widow  of 
a  childless  intestate,  though  proved  to  have  been 
totally  blind  for  some  years  before  the  death  of  her 
husbtuid,  was  admitted  not  to  have  been  bom  blind, 
— Meld  that  such  blindness  did  not  prevent  her  from 
inheriting  the  property  of  her  husband  on  his  decease. 

MUAAXJI  QOJCULDAS  O.  PaBYATIBAI 

[B.I..B,lBoiXL,177 


27a 


Incurable 


blindneee, — Incurable  blindness,  if  not  congenital,  is 
not  such  an  affliction  as,  under  the  Hindn  law,  ex- 
cludes a  person  from  inheritance.  Umabai  o.  Bhatu 
Padicasji  •    I.  lb  B,  1  Bom.,  667 


(<Q  DiATNBBS  Ain>  DuxBnss. 


277. 


JDeaf  and  dumb 

j?srfon.— According  to  Hindu  kw,  the  son  of  a  deaf 
and  dumb  man,  bom  after  the  death  of  his  grand- 
father, cannot  succeed  to  the  estate  descended  from 
his  grandfather.  A.  died  leaving  four  sons.  One,  J^., 
iifas  bom  deaf  and  dumb.  B.  lived  in  commensality 
witii  hb  brothers.  Some  time  after  A,'e  dea^  a  son 
was  bom  to  S,  Held  that  B.'e  son  was  not  entitled 
to  succeed  as  heir  to  a  share  of  the  property  descend- 
ed from  A»  FASBBHHAin  Dasi  «.  Dinanath  Das 
riRI^B^  A.O,  U7 
8.0.  UW.B^  O.G.,  19,  note 


278. 


Deqfkeee  and 


dumbness  from  birth, — Divesting  of  estate, — Son  of 
excluded  person, — One  B.,  a  Hindu,  died,  leaving 
him  surviving  L.,  his  undivided  son,  bom  deaf  and 
dumb,  and  the  defendant.  P.,  his  (B's,)  brother's  son. 
X.,  being  disqualified  from  inheriting,  the  d^endant, 
P.,  at  JB.'s  death  succeeded  to  the  entire  family  estate, 
and  subsequently  sold  a  part  of  it.  L,  subsequently 
married  and  had  a  son,  the  piaintifP,  who  sued  to  re- 
cover his  half  sharo  in  a  certain  village.  Seld  that, 
according  to  Hindu  law  obtaining  in  Western  India, 
the  family  estate  vested  in  the  defendant,  P.,  at 
the  death  of  P.,  to  the  exclusion  of  his  deaf  and  dumb 
son,  and  the  subsequent  birth  of  the  plaintiJS  did  not 
divest  the  defendant  of  the  inheritance  which  had 
solely  vested  in  him.    Bafuji  v,  Pandubaho 

[LL.B.,6Bom.,616 


HIBTDU    ULW  — IHHEBITANCB  — eon- 

tinned, 

15.  DIVESTING  OF,  EXCLUSION  FROM,  AND 
FOBFEITUBE  OF,  INHERITANCE— con/tm^. 

(d)  DRAjnxBSS  AKD  DuMBVBBS — continued. 

Bsolnaion  from  ixkhBTitanoe—eontiwued, 


279. 


Sons  of  deaf 


and  dum^  person, — Partition, — Disqualified  heirs, 
— Birth  of  qualified  heir, — ^Under  the  Hindu  law 
of  inheritance  which  obtains  in  Southern  India,  the 
sons  of  a  deaf  and  dumb  member  of  an  undivided 
Hindu  family  are  entitled  to  a  sharo  of  the  family 
estate  in  the  lifetime  of  their  father,  notwithstanding 
that  they  were  bom  after  the  death  of  their  grand- 
father. In  such  a  case  the  estate  vests  on  the  death 
of  the  grandfather  in  the  qualified  heirs,  subject  to 
the  contingency^  of  its  being  divested  on  tiie  recovery 
of  the  disquahfied,  or  the  birth  of  a  qualified,  heir. 
Kbibhka  «.  SAia      •        .    1. 1*.  B.9  8  Mad.,  64 

2801  ■      Inheritance,— 

Exclusion  from  inheritance. — Dumbness. — Dumb- 
ness, if  from  birth,  is  a  cause  of  disinherison  in  females 
as  well  as  in  males.  A  Hindu  widow  bom  dumb  is, 
according  to  the  law  prevailing  on  this  side  of  India, 
incapable  of  inheriting  from  her  husband*  Such 
widow  is,  however,  entitled  to  her  stridhun  and  to 
maintenance  out  of  the  property  of  her  deceased  hus- 
band. Case  remanded  to  have  the  widow  made  a 
party  to  the  suit^  that  it  might  be  determined  whether 
she  was  bom  dumb,  and  if  so^  that  the  amount  of  her 
stridhun  and  of  her  maintenance  might  be  ascertain- 
ed.    VATiTiABirR<llf>SHTHHAltAYAir  V.  BAI  HABieAVeA 

[4Bom.,  A.C,ld6 

(e)  IirooirmrnroB. 

See  CA8B8  mmEB  Humn  Law— Widow 
— DiBQUALiiriCATiov — ^Unohastity. 

281.      ' '      Daughter's 

right  of  suoeession,-'Vjii3isx  the  Hindu  law  prevailing 
in  the  Presidency  of  Bombay,  a  daughter  is  not  de- 
barred by  incontinence  from  succession  to  the  estate 
of  her  father.  Smriti  writers  and  commentators  on 
Hindu  law  and  judicial  decisions  on  the  question  of 
a  daughter's  right  of  succession  referred  to  and  dis- 
cussed.    ASTYAPA  V,  BVDBAYA 

CLUB.,  4  Bom.,  104 

(/)    iKSAinTY. 


— — — ^— —  Mental  ineapa^ 
oity, — Idiotcg, — ^The  mental  incapaciW  which  dis- 
qualifies a  Hindu  from  inheriting  on  we  ground  of 
idiotcy,  is  not  necessarily  utter  mental  darkness.  A 
person  of  unsound  mind,  who  has  been  so  from  his 
birth,  is  in  point  of  law  an  idiot.  The  reason  for 
disqualifying  a  Hindu  idiot  is  his  unfitness  for  the 
ordinary  intercourse  of  Uf e.  TiBUiEAJCAaAL  Akkal 
V,  Bahabyahi  Ayyaitoab   .        .       1  Mad.,  214 


288. 


Mitakshara 


family, — Suit  by  lunatic  father  to  recover  family 
property, — Disability  to  sue, — A  lunatic,  a  member 
of  a  joint  Mitakshara  family,  cannot  sue  to  recover 
property  belonging  to  the  joint  family,  he  being. 
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mOBST  OF  CASSa 


HnroU    IiAW-INHBBITAirOB— ccm. 

16,  DIVESTINO  OF,  EXCLUSION  FROM,  AND 
FOBFEITURS  OF,  INH£BITANCE^-«mi^iiM<;. 

(/)  lK8AKn?r---C0fl<ifHMtf. 

ExdoBion  from  inheritanoe— eon^uMMi; 

voder  tiie  Mitolubaia  law,  duqnalified  from  inherit^ 
mnoe,  and  therefore  entitled  to  no  share  or  partition 
in  the  property  bat  only  to  mainteDanoe.  £ax 
8ooNi>BB  Box  V.  Rah  Sahyb  Bhttout 

[L  li.  B^  S  Oale^  91» 


■  CongamUal  tii- 

wamUy. — Partition. — It  is  not  necessaiy  that  mad- 
neas  or  insanity  should  be  congenital  to  disqualify  a 
person  from  inheritance  ;  a  coparcener,  therefore,  who 
has  become  insane  whilst  in  possession  will  kxie  his 
share  on  partition.  Bajc  Sahzb  Bhukut  o.  LALitA 
Laljxb  Sabtb 

[L  L.  B^  8  Calo,  149:  9  O.  U  B^  467 


S86. 


IneurahU  i»~ 


•amty, — In  order  to  exclude  a  person  from  inherit* 
ance  under  the  Hindu  law  on  the  ground  of  insanity, 
it  is  sufficient  to  show  that  when  the  succession 
<^ned  he  was  mad,  and  not  in  a  condition  to  per- 
form the  funeral  oblations.  Plroof  that  his  insani^ 
was  incurable  is  not  necessary.    Dwarkahath  Bt&AK 

•.  MAHlin>XAKATH  BtSAK 

[9RIi.B^19S:  ISW.B.,805 


289. 


C^mdiHom    0f 


mind  at  time  sueeeanon  open$  oui^ — ^The  condition  <rf 
a  minor's  mind  at  the  time  the  succession  opens  out 
to  him  IS  to  be  looked  to;  therefore^  where  a  party 
obtained  a  decree  decUuratory  of  luia  ngbt  to  socoeed 
to  certain  property  as  reversibtter  on  the  death  of  the 
widows,  and  on  their  death  he  had  become  insane, — 
Seld  he  was  not  entitled  to  execute  the  decree. 
Bbaja  Bbttkah  Lal  Ahttsti  v.  Biohait  Dobi 

[9B.L.B.,204,note:  14W.B^880 


S87. 


Condition   of 


mind  at  time  eneeetsion  opene  out. — In  order  to  exp 
dude  a  person  from  inheritance  unddr  the  Hindu  law 
on  the  ground  of  insanity,  it  is  sufficient  to  prove  in- 
sanity at  the  tame  when  succession  to  the  property 
opens  out.  Wooma  Fbbshab  Rot  v.  Qbish 
Chuitdbb  Pbochttbdo   .    I.  L.  B^  10  Gala,  689 

28a   Condition  of 

mind  at  ti$ne  tuoeeaeion  opens  out.-^Incwrahle  in- 
«a»t^.— A  person  is  disqualified  under  Hindu  law 
from  niooeeding  to  property  rE  he  is  insane  when  the 
aaccesnon  opens,  whether  his  insanity  is  cnraUe  or 
incurable.  Under  the  same  law,  when  property  has 
once  Tested  by  sucoemion  in  a  person,  his  subsequent 
insanity  will  not  be  a  ground  for  its  resumption. 
Under  the  same  law,  although  a  person  becomes 
qnalified  to  succeed  to  property,  after  the  disqualifica- 
tion of  insanity  ceases,  he  cannot  resume  property 
from  an  heir  who  has  succeeded  to  it  in  consequence 
of  his  disqualiAcataon  when  the  succession  opened. 
]>»>  Sjshkv  9.  Bttdh  Pbaxaah 

CLI..B^6A11^609 
XwMiMy.— Al- 


though, aoooidiiig  to  Hindu  hw,  a  lunatic  has  no 


HIEn>I7    I<AW  —  INHEBrTANOB  —  eoie-- 
tinned. 

Ifc  MVBSTING  OF,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE--oo««iiHiscf. 

(/)  Vs^usvst-^ontinned, 

XfaEOlotioii  ttaxa  inheritance— ooA<iM»«(2. 

rights  of  inheritance,  he  is  not  debarred  from  taking 

an  estate  duly  conveyed  to  him.    Goubbkath  v. 

GOUAOTOB  09  MONOHYB.     COUBT    OF   WaBDS    e. 

RiroBOOBirs  Dyal.    Shbofsbshad  Nasain  «.  Coi^ 

LBOTOB  OV  MOff afiYB     •  .  •  7  W.  B.9  5 

290.    ■  JPoeteision  of 

property  h$  lunatie, — ^A  Hindu  huiatic  may  be  pos- 
sessed at  property  though  he  cannot  take  it  by  in- 
heritance.    GO¥BT  OV  WaBBS  V,  EUPULMXTN  SlKGH 

[iaRIi.B^864:19W.B^184 

Of)  Lbpbosy. 


Inewable  lep^ 

rosy. — Inctarable  leprosy  of  the  sanious  or  ulcerous 
type,  contvaetod  before  partation,  excludes  the  person 
afflicted  with  it  from  a  share  in  the  ancestral  estate. 
Akaitta  9,  Raxabai         .  L  Ij.  B^  1  Bomb»  654 

'  Virulent    and 


aggraeated  form  of  leprosy. — It  is  only  when  leprosy 
assumes  a  t&ulent  and  aggravated  type  tliAt  it  is  by 
Hindu  law  made  a  ground  for  disqualification  for 
inheritance.  Jakasdbax  PAiTDUBUira  v.  Qopaii 
PAxnynnrKO     •       •       •    6  Bom.,  A.  O.,  146 


'Expiation." 


Onus  of  proof — ^Where  a  party  who  claimed  to  be- 
heir-at-law  to  the  estate  of  a  deceased  Hindu  was 
of^Kxsed  on  the  ground  that  he  was  disqualified  from 
inheriting  by  leprosy,  bat  volunteered  to  state  that 
he  had  performed  the  penance  required  by  the  Shae- 
tras  for  the  expiation  of  the  disease,  he  was  held  to 
have  admitted  theroby'that  the  lepro^  was  of  that 
grievous  naturo  whidk  demanded  expiatuA  before  he 
could  succeed  to  the  inheritance,  and  to  lie  under  the 
onus  of  proving  the  fact  that  expiation  had  been  per- 
formed. BaOOBtTKBBSUBBB  DABBA  9.  QOUIUIB  D088 
TUBKOFUNOBAMVir    .  .     11  W.  B.,  696 


294. 


Seidenee  of  in- 


curable disease. — When  it  is  contended  that  a  Hindu 
is  inci^ble  of  inheriting  by  reason  of  an  incurable 
disease,  as  leprosy,  the  strictest  proof  of  the  disease 
will  be  required.    IsBVB  CHimDBB  Sbik  e.  Rakbb 

DossBB 2W:B.,126 

NfuiIT  Chuitdbb  GtoHoo  v.  Baoola  Soondubbb 
DoasBB  .        •    81  W.  B..  249 


296. 

nesting 


Leprosy    after 


estate. — Divesting  of  property. — ^A  leper's 
property' to  which  he  has  succeeded  by  inheritance 
bsf ore  the  disease  is  not  divested  from  him ;  he  can 
make  a  valid  gift  of  it.  Shama  Chitbn  Aubbioabbb 
ByeajOBb  «.  Roop  Boss  Bybagbb     .  6  W.  B.,  98 


(A)  Mabbiaob. 


299L 


Forfsiture   of 


II 


mohu/ntsMp  hy  mtfrrM^tf.— Among  the  Gossains  of 

4f2 
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HUSTDU    law  —  DTHEBITAVCB  -^  eon' 
tihusd, 

16.  DIVESTINO  OF,  EXCLUSION  FBOM,  AITO 
FORFEITURE  OF,  INHERITANCE— con^'iniaI. 

(A)  T£AKBikQ3—eonHnu9d. 

SzoloBion  from  Inherltanoe— eaw^'mMdL 

the  Deccan  and  certain  other  plaoeB,  marriage  does 
not  work  a  forfeiture  of  the  office  dP  mohnnt  and  the 
rights  and  property'appendant  to  it.    GoBAiv  Rax- 

BHABTI    JAGBITFBSABTI    «.    SUHAJBSABTI    HaSIB- 

HABTZ  .  LIa.B^6Boiii^e82 


(t)  OlTTOABTflU 


807. 


Ae%  XXI  of 


1850, — ExoUmonfirom  eotto. —Since  the  passing  oi 
Act  XXI  of  1850  exclusion  from  caste,  whether  by 
renunciation  of  religion  or  from  any  other  canae, 
is  no  longer  a  ground  for  exclusion  from  inheri- 
ance.    Bmrjjuir  Lall  v.  Gya  Pbbshad 


S96. 


ConeeH.^-Aet 


XXI  of  i550.— Before  the  passing  of  Act  XXI  of 
1850  the  property  possessed  or  acquired  by  a  Hindu 
convert  to  Mahomedanism  prior  to  his  conversion 
passed  to  his  nearest  heir  professing  the  Hindu  reli- 
gion.    MXWA  EOOVWBB  V.  hAUJL  OVDH  BbHABBB 

I'ALL 2  Agra,  811 


800* 


Marriage  with 


Mahomedan. — Forfeiture  of  property.-^  Act  XXI  of 
ifidO.— The  Hindu  law  disentitlinir  ft  widow  to  inherit 
on  ro-marriage  and  marriage  with  a  Ma^omedan 
does  not  apply  to  a  widow  who  became  a  Mahomedan 
before  her  marriage  with  a  Mahomedan.  According 
to  section  3,  Act  XXI  of  1850,  and  section  9,  Bengal 
Regulation  VII  of  1832,  conversion  does  not  involve 
foif eiture  of  inheritance,    Qopaii  Sikoh  «.  Dhttk- 

OAZBB sw.B^soe 


800. 


Ckamge  ofreJi^ 


gion,'-I>egradation.-^Deaih  of  kmehand  while  out- 
caei. — DUeolution  of  marriage, — Swii  by  widow  to 
recover  husband e  eftofo.— In  1860  X.  married  8,, 
both  being  Brahmans.  X.  subsequenUy  became  a 
convert  to  Christiani^.  In  1881  X,  died  and  8, 
claimed  his  estate.  Held  that,  according  to  Hindu 
law,  X.  died  an  outcast  and  degraded,  and  that,  as 
his  degradation  was  unatoned  for,  the  marriage  be- 
came absolutely  dissolved,  and  no  right  of  inheritance 
remained  to  8,  SibA|CMAL  «.  ADMnriSTBATOB 
Gbkb&al  ov  Madbab      .    L  Ii.  B^  8  lCad.»  188 

801.- 


-  Xxelmeionfrom 

oa9te,^Aet  XXJ  o/iS50.— Exclusion  from  caste  of 
a  Hindu  for  an  alleged  intrigue  does  not  invcrfve  de- 
privation of  his  civil  rights  to  hold,  deal  with,  and 
inherit  his  property  (Act  XXI  of  1850).    Kabit. 

THBDATTA    alioe    TXTLLMXATS    NbBLAKABAIT    Nait. 

BOODBX  V.  Mblb  Pullaxati  Vabsa  DsYAir  Nak- 
^ooDBx  •  .  ^  1  IncL  Jnr.,  IT.  8.9  288 
802. 


— ^____«  ExeUuumfirom 

easie.'-Aet  XJH  of  1880,^Seld  that  the  mere  fret 
that  the  plaintiits  (whose  right  by  near  lelationship 
to  maintain  the  suit  was  eftablifhfld)  are  oat  gf  ^aste 


HINBtT    I«AW  —  INUJfiBITAirCB  -~  eon* 
Hmmed, 

15.  DIVESTING  OP,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE--«o»^'MfS(<. 

(t)  OUTGA8T0— COH^'aWMT. 

Xfaccliuion  team  Inheritanoe— tfoattMMd. 

and  that  the  men  of  puro  blood  of  their  tribe  do  not 
eat  with  them,  is,  of  itself,  no  ground  of  ezdusion 
from  inheritance,  section  1,  Act  XXI  of  1850,  having 
annulled  any  such  disqualification.  TaI7  Sibge  v. 
KoirsiLLA 1  Agra,  80 


808.- 


'Pereonedeeoend" 


edftom  outeaete, — ^The  doctrine  of  Hindu  law  that 
outcasts  are  incapable  of  inheritance  has  no  bearing 
upon  the  case  of  the  members  of  new  families  whi(£ 
have  sprung  from  persona  so  degraded.  Taba 
Chuvb  «.  Rbbb  Rax  .    8Mad.»60 


804. 


IHveetimg    ef 


property,— Exelutum  from  eaete, — It  b  a  general 
rule  of  Hindu  law  that  when  the  descent  of  an  estate 
has  taken  place  bef oro  the  cause  of  exclusion  from 
caste  has  arisen,  the  estate  is  not  cUvested  by  the 
owner  becoming  an  outcast.  An  estate  which  a 
mother  has  inhmted  from  her  son  is  not  divested  by 
reason  of  her  subsequent  unchastity«  Dbokbb  «. 
SooKHDBO  ....    2Br.W.»881 

Hindm  heeow^ 


806. 

ing  a  bgragee,^A  Hindu  becoming  a  byragee,  if  he 
chooses  to  retain  possession  of,  or  to  assert  his  right 
to,  property  to  wMch  he  is  entitled,  may  be  doing  an 
act  which  is  morally  wrong,  but  in  which  he  will  not 
be  restruned  by  the  Court,  inasmuch  as  such  an  act 
does  not  exclude  him  from  any  rights  he  may  have 
in  such  property.  Jaoahkath  Pax.  «.  Bidtahavd 
[I  B.  I..  B.,  A.  C 114: 10  W.  B.,172 
Tbblitok  CHirin>BB  «.  Shaxa  Chttbit  Pbokash 

[IW.B.,209 

Hindm  beeom- 


808. 

i»g  a  byragee, — ^A  Hindu  by  becoming  a  byragee 
does  not  divest  himself  of  aU  titie  in  his  frmilv  estate* 
which  on  his  death  devolves  on  his  heirs,  and  not  on 
a  kept  mistress,  although  she  may  have  performed 
his  funeral  rites  on  account  of  his  being  an  outcast 
Khoodbbax  Chattbbjbb  «.  RooKEnrBB  Boibtobbb 

[16  W.  B.,  187 


{f^  RXFTBAL  TO  ADOPT. 


807. 


WiAoffe  rehi* 


eal  to  adopt. — ^A  widow's  refusal  to  comply  witii  a 
direction  to  adopt  is  no  ground  of  foirfeitnre  as 
regards  her  rights  of  inheritance.    Uka  Svvdabi 

DABBB  «.  SOVBOBINBB  DaBBB 

[L  la.  B.,  7  Calc  288: 8  O.  L.  B.»  88 


(*)  Uhcsastitt. 
See  Casbb  itndbb  Hdtdv  Law^Widow 

—DlBQUALIVIOATIOH— UNOKAffEirr.. 

Moiher,    Un> 


808.  .    ^_ 

ohaetUy  of.— The  texts  which  pronounce  that  Hindu 
females  are  debarred  from  inheriting  by  unchastitj 
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finrDTJ     XiAW  —  imBBIT AVCB — eoM" 


16.  DIVBSTINO  OF,  EXCLUSION  FROM,  AND 

FORFETTUBR  OF,  INHERITANCE— «oirftJM»««. 

<*)  JJvOBABTlTY-'eamtimmed, 

Xzoliuioii  firom  Inheritanoe— -eoM^uNM^K. 

aie  ooafined  in  their  application  to  the  widow»  ae 

mch,  and  do  not  impose  a  condition  on  the  lUcoeMion 

of  the  mother.    EonrADU  v.  Laxbhmi 


809. 


Mothm^M  Mm- 


ehattittf, — An  estate  which  a  mother  has  inherited 
from  her  son  is  not  divested  by  reason  of  her  snbse- 
qnent  nnchastity.  It  is  A  general  role  of  Hindn  law 
that  when  the  descent  of  an  estate  has  taken  place 
before  the  canse  of  exdnsion  from  caste  has  arisen, 
the  estate  is  not  divested  by  the  owner  becoming  an 
outcast  This  role  would  not  under  Hindu  law  ap- 
ply to.  a  wife  who  has  become  unchaste.  But  there 
M  no  anthority  to  show  that  it  does  not  apply  to 
m  mother.    DiOKn  «.  Sookhbio  .  2  JSf.  W^  801 

810. 


chasfiiy, — Ink0rUane«  to  property  o^  son. — ^A 
another,  goilty  of  unchastity  before  the  death  of  her 
«on,  is,  l^  Hindu  law,  precluded  from  inheriting  his 
property.  Raxhatk  Toijlfattbo  «•  Duboa  Suv- 
j>AU  Dbbi  •  L  Ii.  B.,  4  Gala,  650 

HINDTT  IiAW-^Orar   FAMILY. 

.  OoL 

1.  PBMimnov  AVD  oirmi  ov  Pboov 

A8  TO  Joint  Family  •       •  2841 

fa)  OsinBAUY     .        •        •        •  2841 
ibS  Eyisbvoi  01  JonmniBS  .        •  2860 

(c)  BVIDBNOI  OV  SBPABATIOir  .  2866 

2.  Natitiui  ov  avd  Ibtibbst  dt  Pbo- 

PBBTZ 2866 

(a\  AvOBSTBAL  Pbopbbtt      .        •  2866 
(6)  AoQFiBBD  Pbopbbtt       •        •  2870 

8.  Natubb  ov  Joivt  Faxilt  abd  Poa- 

tiob  ov  Mabaobb  .        .  2872 

4.  Dbbts  abd  Joibt  Faxilt  Busibbss  2874 

6.  Powbbs  ov  Aubnatxob  bt  Mbmbbbb  2878 
(a)  Hakaobb         .        •        •         .  2878 

h)  Fathbb 28^7 

(c)  Othbb  Mbkbbbs      .        •        .  2880 

6.  Salb  ov  Joibt  Faxilt  Pbopbbtt  nr 

EXBOUTIOV  ABD  Bl0ET8  OV  PUB- 


0HABBB8 


Seo  Gaub  uvsbb  Hibbu  Law— Aubb- 

ATIOB— AUBBATIOB  BT  FaTHBB. 

See  Casbb  itbdsb  Salb  nr  SzBounoN  ov 
Dbobbb — Joibt  Pbopbbtt. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILT. 

(a)  Obnbba£LT. 

1.  ..i.^—-.  Preeninptloxi.— Par ^ftst  not 
Sindne  reeidfing  im  Sindm  cowUrg.—PretMmption 
ffovermnff  famiUf.^Per  Mittbb,  /.—When  parties 
wh^  ire  not  Hindus  reside  in  a  Hindu  eount^,  and 


Hnn>n   ZjAw— jooft   family— mw- 

Unued. 

1.  PRESUMPTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  FAMlLY-^onHnued. 

(a)  Obbbballt— eOll^tlMMll. 

Presumption— coft^tiHMi. 

adopting  the  customs  of  Hindus,  have  lived  as  Blnda 
fanulies  do,  joint  in  food  and  estate,  they  will  be 
governed  by  a  Hindu  law  of  ooparoenary,  and  the 
le^  presumptions  applicable  to  the  position  of  a 
jomt  Ilindu  family  will  be  applied  to  them.  Ahra^ 
hmn  V.  Ahrahanh  9  Moort^t  J.  A.,J95,  and  VeU 
hn  Mira  JUnmttan  v.  Mira  Moidin  Bavutian,  2  Mad^y 
414,  followed.  Suddurtonnseea  v.  Majada  Khatoon^ 
L  L.  i.,  8  Cole,,  694s  2  C.  L.  i.,  308,  explained; 
J  china  Sibee  v.  Jje^oonieea  Sihee,  21  W.  R,,  45  g 
and  Moomhee  Sirdar  v.  Molungo  Sirdar,  24  W.  J2., 
i,  followed  as  to  manner  of  dealing  with  evidence  of 
joint  ownership.  Rup  Chahd  Ohowdbbt  v.  Lath 
Chowshbt     •        .  •       8G.Ia.B.,97 

a. statue  of  Sindn 

family » — Onme  prohandL-^The  original  status  of  aU 
Hindu  families  must  be  presumed  to  be  joint  and 
undivided.  The  onue  probandi  u  on  those  who  put 
forward  claims  upon  the  basb  of  separation  and  self- 
acquisition.     BiLABH     EOOBWAB     «.      BhAWABBB 

BuxbhNabaiv        •        •        .    W.  B.9l864»l 

Pbabbath    Chowbhbt  «.    Eashinath    Rot 

Chowdhbt   •  .    W.  B.9 1864, 188 

Bbbb  Nabaib  Siboab  o.  Tbbhoowbib  NtrvBSB 

[IW.  R.,818 

NiLXONBT  BhOOTA  «•  OVBGA  NABAIN    ShAHTTB 

Rot IW.B.,884 

MOOBTB  SUBKAH  «.  LOKTO  SUBXAH 

[2  W.  B.,  888 

Eattaxa  Navohbab  v.  Rajah  ot  SBiTAauKOAH 
[8  W.  B.,  P.  C  81: 8  Moore's  L  A.,  688 
BiFBO  Pbbshab  Mttbb  v.  Ebba  Dbtsb 

[5  W.  B.,  88 

DauBBt  Chttbo  Shatba  v.  Rajmohishbb 
Dbbhb  ....    6W.  B.9I46 

LuBHmr  Chukdbb  9.  Modhoo  Mookhbb 
D08BBB         ....    6'W.B.,878 

Sbbbnath  Nag  Mozookdab  «.  Mob  Mohibbb 
D0B8IA         •  .      6W.B.,86 

NvBD  Rax  «.  Chooioo    •        •     1  Agra,  866 

Gabb  Bhitb  Pabab  «.  Eavb  Bhitb 

[4  Bom.,  A.  G.,  188 

Bai  Maboha  «.  Nabotajcdas  Eashidas 

[8  Bomu,  A.  C 1 
Srbo    Ruttvb  EooBWim  «.  Qoub    Bbhabt 

Bhuxitt      .        ...    TW.  B.,  448 
Radb[a  Ruxob  Eoobdoo  «.  Phool  Eooicabbb 

Bibbb  .    10  W.  B.,  28 

QOBIBDBATS   SBIB    «.    QOBIBD  ChWDBB  SeIB 

(IOW.B.,888 

Dhaboo  SoOklaut  v,  Coinn  ov  Wabdb 

[UW.B^888 
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HnDU     laAW— JOINT     VAXTLY—e^n- 


1.  PRESUMPTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  FAMILY— eomiinued, 

(a)  GbVAALLT— CO«^tflNMi. 

Freramption— «o«iMNMdL 

KOOVJ  BlHABSB  PaTTIFOK  V,  GTADBBV  PATTITCK 

PBABn  LA£L  V.  BiTXBOBBB  LAI£ 

BbOJOVATS,  PAVX     CBOWBHBT    V,     SmUGOVAK 

PaulCho^dkbt  .    ISW.B^^M 

Shttshsb   Mohw   Pll  Chowdhxt  o.   Avkil 
Chuvdkb  BAirnursi  •        .    26  W.  B«  S82 

IvDn  CooKAs  Dobs    «.  Doolal    Chuvdbb 
DosB  ....    1SW.B.»268 

Dbobo  Moysb  «.  Taba  Chaitd  Pal 

Baboolall  Jha  v.  Jvxa  Bvkbh 

[a9W.B.»l]6 

Bhuoobuttt  MiBBAnr «.  Domnr  Missbb 

[34W.B.,865 

8.  ■  Oi»«#  |>rofta«^ — 

The  presumption  of  the  Hindu  law  in  a  joint  nndi* 
Tided  family  is  that  the  whole  property  of  the  fiunily 
U  joint  estate,  and  the  onns  lies  npon  a  party  claim- 
ing any  part  of  snch  property  as  his  separate  estate 
to  establish  that  fact.  Oopbb  Kbibt  GosAnr  «. 
OuBOAPBBBAin)  GoBAiB      .  6  Moore's  "LA^SS 

4,  ........i...—    PrenmpHon    a# 

to  property  acquired  while  fatnil^  is  joint, — The 
presumption  is  that  all  acquisitions  made  whila  a 
nmily  is  joint  are  made  from  the  joint  funds,  and 
the  burden  is  npon  the  person  who  alleges  that  uny 
proper^  is  self-acquired  to  prove  that  allegation. 
Ramfhul  Sivgh  «.  Dbg  Nabaih  Singh 

[L  UB.,  8  Cale.,617: 10  G.  la.  B., 488 

SmB  PXBBHAD  CHVOKSBBITTTT  V,  GUITGA  MOVBB 

Dxbbb        ....    16W.B.,881 


8. 


Jaimi  mucUue, — 


Where  a  family  is  joint,  and  there  is  a  nucleus  from 
which  property  may  be  acquired,  the  presumption  is 
that  property  acquired  by  any  member  is  joint  pro- 
perty, and  the  onus  b  with  those  who  allege  that 
it  is  self-acquired.  Pbab  Kbisto  Mozookdab  «. 
Bhagbbbutbb  Gooptia    .        .    20  W.  B.9I68 

JUGODFICBA  DbBIA  V.  ROHIKBB  DbBIA.  ROHZirBB 
DbBIA  V,  DlGAKBITB  ChATTEBJBB 

[a8W.B.,68S 

Onus  j^TohandL— 'Suit for  ehare 


9f  anceetral  property, — In  a  suit  for  a  share  of  i 
tral  property,  the  onus  is  on  the  defendants  to  prove 
their  allegation  of  separation  at  a  certain  time,  they 
having  admitted  that  the  family  was  joint  up  to  that 
time,  and  claiming  the  property  as  separately  ao- 
qured  subsequent  to  that  date.  Bibbttmbhub  Sib- 
cab  V.  SooBOPHTTirr  Dobbbb  .        .    8'W.B.,ai 

Tbbbloohuit  Rot  «.  RAJXiSHSir   Rot 

[5W.  B..  814 


HZNDU     ULW-JOIHT     FAJOLT-eM- 

Himedn 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILT-«oa^'«Md. 

(a)  Gbvbbaslt— «OB#uNied. 

Ontis  probandi— «o«itflNMi. 

7. Prtammpiion, 

-—JBmdeueeofeep&raUon. — ^The  father  and  the  son 
under  the  llitakshaia  law  are  in  the  position  of  a 
joint  Hindu  family ;  and  where  ancestral  estates  are 
adndtted  to  exist,  the  presumption  of  law  is  that  aU 
the  property  they  are  in  possesrion  of  is  joint  pro- 
perty, until  it  is  shown  hf  evidence  that  one  member 
of  the  fsmily  is  possessed  of  separate  property.  The 
burden  of  proof >  therefore,  b  on  the  member  aUeging 
self-aoqnbition.  Sttdawbd  Mohapattvb  «.  Soob- 
joomurBB  Datbb  .    ll'W.B.9488 

Thb  caso  went  to  the  Privy  Council,  but  it  was 
decided  on  a  point  which  made  the  decision  of  thb 
point  unnecessary. 

809  Soobjoxokbb  Datbb  1^  SinDDAiruin)  MoHA- 

PATTBB     '  .    18  B.  li.  B.,  804 

[90W.B.,877:  I.. B. I.  A., Sup.  VoL 818 

lVs«««i|>  <  t  o  flk-o 


Suit  for  ehare  imjoint  propertf. — In  a  suit  to  ee- 
tablbh  the  plaintilrs  right  to  a  share  in  joint  proper- 
ties belonging  to  a  funily  subject  to  the  MitaVshara 
law,  where  a  part  of  the  property  sued  for  was  admit- 
ted to  be  joint» — Meld  that  tiie  preeumption  of  Hindu 
law  was  that  the  residue  of  the  property  was  also 
joint,  and  that  the  oaus  lay  with  the  defendants  to 
prove  separate  acqnbition  without  the  aid  of  joint 
rands.  Whence  the  members  of  a  Hindu  family  are 
livii^  in  a  joint  funily-hoose,  enjoying  in  common  the 
produce  of  part  of  the  joint  property,  the  separate 
possession  l^  any  memb^  of  a  specific  portion  of  the 
joint  property  ought  not  to  be  treated  as  an  exclusive 
or  adverse  possession  against  the  other  members. 
HxiBA  IiAitL  Rot  «•  Bibtadhub  Rot 

[aiW.B,848 

FreeumpHon  a»  to 


property  May  joint.-^Ae  a  result  of  litigation  a  de- 
cree was  passed  establishing  the  title  of  £.  as  a 
brother  by  adoption  to  L*  uid  a  co-sharer  of  hb  fami- 
ly property;  but  no  possession  was  actually  directed 
to  be  given  to  JL  except  of  the  semindari  which  was 
the  prineipal  fanily  estate.  Subsequently  an  execu- 
tion creditor  of  it  took  possession  of  two  lots,  which 
were  no  part  of  the  semindari  proper,  the  one  having 
been  acquired  as  a  separate  inheritance  by  an  ancestor, 
and  the  other  having  been  purchased  by  Z.  in  the 
name  of  the  priest  of  the  family.  Seld  that  JL*e 
title  to  the  two  lots  was  the  same  as  hb  title  to  the 
zemindari,  and  that  the  burden  of  proof  lay  upon  those 
who  insbted  that  the  two  lots  did  not  f<mn  part  of 
the  joint  family  estate.  Chabb  Hubbbb  Maitbb  v. 
NoBBNDBO  Nabaib  Rot    •        •    18  W.  B.,  881 


10. 


Waeie      lamd.-^ 


Self-acquieitum,— Where  waste  land  was  taken  up 
and  cultivated  by  the  father  of  an  undivided  Hindu 
family,  and  the  question  was  whether  it  was  family 
propoity  or  86lf-aCqufaml,^irsM  that  the  burden  of 
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1.  PEESUMPTION  AND  ONUS  OF  PBOOF  AS 
TO  JOINT  FAMILY— oo»««iw(i. 

(a)  GBmSALLT— eOtt^MMCI. 

Onus  probandi^eiHUinued. 
proof  lay  on  those  who  asserted  that  it  was  self- 
acquired.     SlTBBATTA  O.  ChBLLAHICA 

[I.L.B^eHaGU477 


U. 


JSo;. — Separate  e8tate,--ln  the  case  of  an  ordinary 
joint  undivided  family  the  presumption  would  be  that 
tiie  property  is  joint,  but  where  a  plaintiff,  though 
admitting  the  fuoily  is  undivided,  contends  that  the 
family  estate  is  a  raj  and  has  always  been  held  by 
one  member  separate  and  distinct  £rom  the  others 
who  are  only  entitled  to  maintenance,  the  undivided 
nature  of  the  family  idone  on  this  contention  can  raise 
no  presumption  as  to  the  joint  nature  of  the  estate 
•o  as  to  shift  the  burden  of  proof  from  the  plaintiff 
to  the  defendant, — a  presumption  inconsistent  with  the 
contention  itself.  But  if  under  such  drcumstanoes 
the  head  of  the  &mily  aUeges  that  he  has  made  pur- 
chases in  the  name  of  a  single  member,  and  that  alle- 
gation, is  traversed*  the  onus  will  be  on  the  party 
making  the  allegation  to  prove  his  case.  Hajevder 
Pkbxab  Saha  «.  Bbbb  Fibtab  Saha 

[W.B.,1864^1U 

13.  '    Preeumption.-' 


JPurchaee  of  property  with  joint  fktnde, — Seid  by  the 
majority  of  the  Court  (JAOXSoy,  J,,  dissenting)  that 
the  existence  of  joint  family  property  being  admitted, 
the  presumption  was  that  all  acquired  property  belong- 
ed to  the  funily,  and  that  the  onus  was  on  the  defend- 
ant in  this  case,  who  set  up  a  plea  of  self -acquisition, 
to  prove  that  the  joint  estate  was  so  small  that,  after 
providing  for  the  maintenance  of  the  family,  nothing 
remained  to  form  a  fund  for  the  purchase  of  other 
properties  for  the  benefit  of  the  joint  family.  Taba- 
CHinur  MooKBBJBB  V,  Joy  Nabain  Mookbbjbb 

[8  W.  B,  226 

18. Presumption  ae  to 


houeehnilt  by  member  of  joint  family.— Claim  to  ex- 
clusive possession, — W  here  a  member  of  a  family 
claims  an  exclusive  right  to  a  house  which  he  has  built, 
the  presumption  of  Hindu  law  against  his  claim  arises 
only  if  the  family  is  joint,  having  possession  of  joint 
property.  GvN0Ai>HirB  Cha.ttbbjsb  v,  Soobjo 
Nauth  Chattbbjbb  •  .    16  W.  B.»  446 


14. 


Proof  of  sepa- 


rate acquisition. — Adverse  possession. — Where  both 
parties  are  descendants  of  the  same  common  ancestor, 
and  plaintiff  proves  that  the  property  belonged  to 
that  common  ancestor,  and  separation  between  the 
parties  has  taken  place  within  statutable  limits  it 
lies  on  the  opposite  party  asserting  it  to  be  divided 
to  show  exclusive  title  by  separate  acquisition  by 
some  ancestor,  apart  from  the  right  of  succession  by 
inheritance  from  the  common  ancestor,  or  a  distinct 
several^  of  interest  and  a  dear  adverse  possession 
for  more  than  twelve  years.  Baivbb  Sinoh  «. 
BauszH  SnraH    ....    1  Agra^  188 


ULNDIT     I«AW— JOINT     FAMIIiY— <;ofi- 
tinued. 

1.  PRESUMPTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  FAMILY— cdattaaed. 

(o)  Gbvbballt— «oa<ifMMc{. 

Onus  probandi — continued. 

16.  ■ «__^  Presumption    as 

to  joint  eharaeter  of  all  property. — When  a  family 
is  joint  it  cannot  be  presumed  that  all  the  property 
in  the  hands  of  any  member  is  joint.  Sadabubth 
Pbbbhad  Sahoo  v.  Lotp  Aid  Khan.  Phoolbas 
Koobb  «.  Lall  JueaBSsuB  Sahi.  Bib:bamjbbt 
Laij.  v.  Phoolbas  Koobb.  Raicdhyav  Kookwas 
«.  Phoolbas  Eobb  .        .        .    14  W.  B.,  880 

Upheld  on  review    .        .         •      18  W.  B.,  48 

16,  — ^— ^— —  Purchase  f^om 
one  member, — Notice  of  joint  character  of  proper^ 
ty. — Presumably,  every  Hindu  family  is  joint  in  food, 
worship,  and  estate ;  and  this  presumption  applies  in 
the  absence  of  any  evidence  of  a  nucleus  of  joint  pro- 
perty, and  even  without  evidence  that  the  family  is 
undivided.  A  purchaser,  therefore,  from  one  mem- 
ber of  a  Hindu  family,  is  affected  with  notice  of  the 
claims  of  the  other  members.  Qobikd  Chttbdxr 
Mookbbjbb  v,  Dooboapbbsab  Baboo 

[14  B.  li.  B.,  887: 28  W.  R,  248 

Bbbb  Nabaik  Siboab  o.  Tbbkcowbib  Nuvdeb 

[1 W,  B.,  818 


17. 


Sale  and  subse- 


quent re-pwrchase  by  member  oj^  joint  family. — ^The 
rule  of  Hindu  law  m  cases  of  joint  family  property 
(t.e.,  that  it  must  be  presumed  to  be  joint  until  proved 
to  be  the  contrary)  is  applicable  to  a  case  where  the 
property  has  passed  by  sale  into  the  hands  of  third 
parties,  and  has  been  redeemed  by  private  purchase 
by  one  of  the  former  shareholders.  Goboo  Pbbsaitd 
Rot  V.  Dabeb  Pebsattb  Tbwabbb  .  8  W.  B.,  68 

18, Suit    for   joint 


property. — Presumption. — In  a  suit  to  recover  pos- 
session of  a  share  of  joint  property  sold  in  execution* 
on  the  ground  that  the  judgment-debtor  (plaintiff's 
brother)  was  the  owner  of  only  a  portion,  where 
defendant  pleaded  that  the  whole  property  had  been 
made  over  by  the  grandfather,  by  a  deed  of  gift,  to 
the  judgment-debtor, — Reld  that  the  plaintiff  was 
entitled  to  the  presumption  of  copartnership,  and  the 
onus  lay  with  the  defence  to  prove  that  the  property 
had  passed  absolutely  to  the  judgment-debtor.  Go- 
PBB  Lall  v.  Bhu^wak  Doss  .    12  W.  B.,  7 


19. 


■  Presumption  as  to 


purchase  of  property. — ^When  a  property  is  purchased 
in  the  name  of  one  of  the  members  of  a  joint  Hindu 
family  the  presumption,  according  to  Hindu  law,  is 
that  it  is  purchased  with  money  derived  from  joint 
funds.  Basbb  Madhitb  Boss  v.  Soopha  Madhub 
BoBB 2  Hay,  888 

Presumption   as 


20. 

to  purchase  of  property. — The  presumption  being 
that  an  estate  purchased  by  one  of  several  Hindu 
brothers  living  in  commensuity  is  the  joint  estate  of 
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HDmU     ULW-JOIHT    V AXILT- 

1.  PaBSUMFTION  AND  ONUS  OF  FBOOF  AS 
TO  JOINT  FAMILT— «MluNMif. 

(0)   OxnOUSLT— 0M#lflNMi. 

OnuM  probandi— -eon^'Mwi, 

an,  if  a  pbtntilf  leeki  to  difpoMeM  tlie  oil^  1n«i^^ 
under  a  title  acquired  from  the  brotlier  in  whose 
name  the  eftate  was  pnrehaeed,  the  onne  of  proving 
that  it  was  the  sole  inupeitjf  of  snch  brother  lies  npon 
him.    Avun>  Mokuv  Bot  «.  Lamb 

[ICanlL,  100 : 1  Ha7,  874 
VuBoviTH  Das  Bar  9,  Qoda  Eouta 

[90W.B^8tt 

PmrekoM    made 


when/amUiif  if  yota^.— Pnrchases  made  when  a  iunily 
is  jointby  indiTidoal  mtaihers  thereof  are  niesmnably 
made  oat  of  the  common  fonds,  and  for  tne  common 
benefit.  And  it  is  incumbent  on  any  member  of  the 
family  all^^ing  tiiat  a  porchase  made  whilst  soeh 
family  was  joint  was  made  oat  of  his  separate  fands 
to  establish  his  allegation  by  proof.  Hut  SnrGH  «. 
Dabu  Boras     ....    2  IT.  W^  806 

2SL  — — — ^— — —  Separate  oeqwiH' 
tion.'^PremHHpiitm.-^The  plaintiiEs  sued  to  have  their 
rights  declared  onder  a  mokarari-maorasi  lease 
obtained  b^  /.»  father  of  the  defendant,  bat  it  was 
said  with  joint  fands  and  for  the  joint  ftunily,  which 
consisted  of  J.  and  his  two  brothers,  fathers  of  the 
plaintiffs.  The  defence  was  that  the  lease  was 
granted  to  I,  after  the  dlssolation  of  commensality. 
The  existence  of  any  nadeas  of  joint  property  was 
not  proved.  Stld  that»  where  one  member  of  a  joint 
family  is  f oand  to  be  in  possession  of  any  property, 
the  family  being  presnmed  to  be  joint  in  estate,  the 
presumption  is,  not  that  he  was  in  possession  (tf  it  as 
separate  property  aoqoired  by  him,  bat  as  a  member 
of  a  joint  nmily.  Therefore,  the  harden  of  proof 
was  on  the  defendant  to  show  that  /.  had  aoqoired  the 
property  separately,  and  that  it  was  property  which 
cooM  hy  law  be  treated  as  a  separate  aoqoisition. 

TaBVOK  CHUVSHB  PoDDAB  9,  JODBBHUB  GSUKDSB 

KoovDOO        .    UB.Ii.B^188:10W.B^178 


aa- 


'  JP»rck€U€  by  tern. 

^-Joitd  Jkuds.^FrBnmptiam, — In  the  case  of  a 
purchase  by  a  son  ondivided  in  interest  from  his 
lather,  the  legal  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  woald  be  that  the  purchase  was 
made  with  the  joint  funds.  Nabatah  jhsuifAimm  «. 
AvAJA  DuBAPAHDi        .  I»  Ij.  B^  6  Bohl,  130 

24, FmreJUue     wUk 

joint  ikmdg. — Bgecuiion  of  decree, — ^A  purchase  by  a 
memoer  of  a  Hindu  jcnnt  family  with  the  joint 
funds  is  a  purchase  on  account  of  the'  joint  family, 
and  property  so  bought  may  be  taken  in  %zecution  for 
a  joint  family  debt.  BunssuB  Lau.  Sahoo  v. 
LvoBmasuB  SnroH    .        •    I«.  B^  6  I.  A.,  288 


25.  '  JoUUpropertjfj>^ 

^eeumpiion  thai  family  U  joint — The  presumption 
of  Hindu  law  is  that  every  nuniljr  is.  joints  and  that  all 
property  possessed  by  the  family  is  joQit.  A  member 
ef  an  undivided  funily  may,  however,  acquire  sepa- 


HOrDU     XiAW-JOIHT    TAIOLT- 


L  PBBSUMFTION  AND  OKU8  OF  FBOOF  AS 
TO  JOINT  FAMILY-^miitMMiL 

W 
Qnm  pKotendi — eoaMi 


rate  property,  but  the  harden  of  proof  hes  upon  hifli 
to  prove  the  independent  character  of  the  acquiation^ 
The  essence  of  his  exdosive  title  is  that  the  separate 
property  was  acquired  by  his  sole  agency  without 
employing  what  is  commoa  to  the  fkmiN.  Mooui 
LnjA  9,  €k>KUU>A8  Vflla  L  Ii.  R.,  8  Bom.*  IM 


28a  '  .ZV'si  Mapliioa  tte  to 

fmmiUf  being  joimi, — Joimi  enjoyment  of  property.^ 
The  normal  condition  of  a  Hmdu  family  being  joints 
it  must  be  presumed  to  remain  joint,  unlcas  some 
proof  of  a  subsequent  separation  is  given ;  and  where 
property  is  shown  to  have  been  once  joint  funily  pro- 
perty, it  is  presumed  to  renuun  joint  until  the  con- 
trary is  shown;  but  the  mere  fi^  of  a  fsmily  bong 
jmnt  is  not  enough  to  rsise  a  qiresumption  in  law 
that  property  acquired  by  one  member  of  that  fsmily 
is  j<nnt  property.  Where  A^  as  purchaser,  claimed  a 
share  in  property  as  being  joint  fsmily  property,— 
Held  that  A.  was  not  only  bound  to  show  that  the 
family  was  joint,  but  that  the  j^perly  in  queetioii 
became  joint  property  when  acquired,  or  that  at  some 
period  nnoe  its  acquisition  it  had  been  enjoyed  jointly 
by  the  funily.  Shiu  Golax  Sivgh  e.  Babah 
SoTGH  .    lBLIi.B.,A.C.,184:10W.B,188 


27. 


•  BeparaU  aefmiei' 


Hon, — In  a  suit  by  a  purchaser  to  recover  a  share  in 
certain  mopert^  A  one  of  three  brothers^  who  were 
admittedly  Vmug  in  commensality,  the  plaintiiE 
aUeged  tlie  property  was  purchased  1^  his  vendor  and 
the  other  brothers  with  joint  funds,  the  defendants 
alleging  that  it  was  bought  by  one  of  them  other  than 
the  plaintiiPs  vendor  with  his  separate  funds.  Held 
the  onus  was  on  the  plaintiif  to  show  that  there  was 
a  joint  fund  from  which  the  property  could  have  been 

ased.     Khilft  Chuhdbb  Ghobb  «.  Koovj 

Dhub 

[U  B.  I..  B.»  194,  note :  10  W.  B.»  888 


puren 
Lall 


2a 


oepiMmte  ne^fwi* 


eition.—PreenmpUon^'—Nnolene, — Semble, — When 
property  has  been  purchased  by  an  individual  member 
of  a  joint  Hindu  family,  the  burden  of  proof  is  on 
those  who  claim  it  to  be  joint  property  to  show  that 
there  was  a  nucleus  of  joint  property  ontofwhich  it 
could  have  been  purchased. 


Hubbtkabadi  Shaw 
20. 


Dbhovath  Shaw  e. 
12B.Ii.B.»840 

Aeg^nieeeenee    %m 


property  being  eoneidered  jotflii.— Certain  Hindus 
descended  from  a  common  ancestor,  after  having 
li^ed  in  commensality  and  joint  estate,  separated,  no 
deed  of  separation  being  executed  or  reservation 
expressed  of  any  kind.  Alxmt  eleven  years  after,  one 
of  the  parties  to  the  separation  sued  the  others,  eX^Bf- 
ing  thi^  certain  immoveable  property,  which  stood  m 
the  name  of  the  defendants  or  their  ancestor,  had 
remained  in  the  possession  of  the  defendants  on  the 
allegation  of  exclusive  purchase;  but  that  it  ooold  be 
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Borou   i«Aw— johtp   vahily— 0o»> 

tinued, 

1.  PEESXTMPTION  AND  GSVS  OF  PROOF  AS 
TO  JOINT  FAMILY— epn^MMtl. 

(a)  OmsALLT— «o«^'mml. 

Onus  probandi— ^ofiiiflNMi. 

S roved  to  have  been  aoqnired  by  joint  anoeitml  inoome 
jutDg  thA  time  the  family  ww  joint.  Meld  that 
the  common  prammption  of  Hindu  law  in  favoor  of 
members  of  a  joint  family  did  not  apply  to  rach  a 
ease,  and  it  lay  on  the  plaintiif i  to  diow  why  they 
were  silent  so  long.  Where  other  property  was 
proved  to  have  been  separately  aoquired  by  the  mem- 
bers of  the  famil]^,  it  was  held  that  there  was  no  more 
prteomption  of  joint  than  of  separate  acquisition. 
BADJjTi  SnrGH  V.  Csutoxdrambm  Sihoh 


80. 


-  PureJkasB  2y  Mindu 


widow  in  hmibami?9  lifeHmt, — PreswnpUtm, — ^Where 
the  widow  of  one  of  three  brothers  claimed  two  third! 
of  a  dwelling-honse  which  had  been  the  joint  family 
property  of  the  three  brothers*  on  the  ground  that  one 
thiMfell  to  her  ss  widow  of  the  deceived  and  mother 
and  guardian  of  his  son,  and  that  she  had  purchased 
the  other  third  share  from  one  of  the  brothers  out  of 
her  own  stridhun  during  the  lifetime  of  her  husband, 
— JSTsU  that,  though  it  was  equally  difficult  to  prove 
that  the  purchase-money  was  stridhun,  or  tlmt  it 
was  the  jomt  property  of  the  three  brothers,  yet,  in 
the  absence  of  evidence  that  the  brothers  had  other 
joint  property  from  which  they  derived  joint  profits, 
of  which  the  purchase-money  could  be  treated  as  a 
part,  the  sale  of  the  second  third  share  to  plaintiif 
under  a  geni^ne  and  valid  instrument  duly  conveyed 
it  to  her  and  made  it  her  property.  GonsH  Juvora 
I>MBiAv^BxMESBxnLl>aujs   .        .26W»B.,176 

81. : —  Procf  of  •opa- 

rate  aeqitieitum  injoimi  /mm^.— Where  the  mem- 
bers of  a  joint  Hindu  nunily  derived  considerable 
property  from  an  ancestor  after  whose  death  these 
members  of  the  family  lived  long  together,  the  pur- 
chases of  the  property  in  dispute  ^  the  plaintiif 
could  not  be  treated  as  his  separate  acquisitions  made 
from  the  money  which  had  come  to  him  with  his 
wife,  and  by  means  of  funds  arising  from  that  money. 
KsiBTVAPFA  Chuty  «.  Raxabawxt  Itsb 

[8XacU86 

82.  Sepmrate  oeqvi* 

eiiion. — Pmrehaee  in  name  of  eon, — Where  the  ances- 
tor of  a  joint  Hindu  family  purchased  a  property  in 
the  name  of  his  youngest  son,  the  onus  was  held  to  be 
on  those  claiming  under  the  youngest  son  to  prove 
that  the  property  was  his  separate  possession.    JOT- 

HABAIS  BOT  V,  FUVOHASUVS    ..  W.  B..  1864»  10 


8a 


-  Pnrehaee  in  name 


of  eon. — FreewmpUon, — ^When  a  fiither  and  son  lived 
as  a  joint  family,  and  property  was  purchased  in  the 
name  of  the  son,  the  presumption  is  that  the  property 
was  joint  estate,  and  purchased  in  the  name  of  the 
son  with  a  resulting  trust  in  favour  of  the  father.  The 
burden  of  proving  that  it  was  separate  estate  is  on 
those  who  claim  it  as  such.  Poobnucah  Chow- 
DHBAnr  «.  Dbofosii  Dossiv  .  W.  IL,  1864^  108 


HHiDTT   uiw-^jonrr  tamilt— < 

tinned, 

lu  PRESUMPTION  AND  ONUS  OF  PROOF  A8 
TO  JOINT  FAMlLY-^eonHnned. 

(a)  QmnatALCT'—eonHnned. 

Onxm  probandi— wMiMfNisil. 

84.  -—------—---———  Preenmpiion  of 

Mni  properi$, — Ceeeor  of  commeneaUiy. — Suit  to 
obtain  a  decburation  of  the  plaintiiTs  right  to  a  share 
of  an  estete  which  he  claimed  to  be  joint  family  pro- 
perty and  to  have  his  share  allotted  to  him ;  the  defend- 
ant contending  that  it  was  not  joint  property,  but 
separate  acquisition  after  the  separation  of  the  family, 
— Held  that  the  cesser  of  commensality  was  omy 
material  to  the  determination  of  the  issues  in  the  case 
in  so  te  as  it  removed  or  qualified  the  presumptions 
which  the  Hindu  law  might  otherwise  raise,  that  an 
acquisition  made  in  the  name  of  an  individual  son  of 
the  family  was  made  by  the  head  of  the  family,  and 
as  part  of  the  family  estate,  and  that  though  a  cesser 
of  eommensality  had  taken  place  the  property  claimed 
was  joint  family  property.  AirroDBi^KooinrAX  v. 
KhbdooLall 

[14  Moore'B  L  A.,  412 :  18  W.  B.,  89 


(h)  EVIJIUOV  OF  JOZHTVB88. 


86. 


Fresiimption    of  union. — 


Kear  and  remote  relaiionekip  of  memhere, — Pre- 
sumption of  union  in  a  Hindu  family  is  stronger  as 
between  brothers  than  as  between  cousins,  and  the 
presumption  b  weaker  the  further  from  the  common 
ancestor  the  descent  has  proceeded.  Mobo  Vibht4. 
BATH  V.  Oabbbh  YiTHAL  .lOBom.,444 

88.  OommensaUtF.— *'^f»«fo»," 

Meaning  of, — The  word '*  ijmalee "  expresses  joint 
tenancy,  even  where  commensality  is  not  implied. 
Pbabbb  Mohbb  BmB  «.  Madkub  Sivoh 

[16W.B.,88 

JSifideneo  of  Joint 


8T. 

oeenpaiion,^-Whaee  part  of  the  family  property  is 
proved  to  be  joint,  and  the  members  live  in  commen- 
sality,  there  is  a  very  warranteble  presumption,  ac- 
cording to  Hindu  law,  that  the  family  is  joint.    Oo« 

LAX    MUSTABA  KHAV  ff.    SHBO    SOOVDUBBI   BUB- 

16W.B.»804 

Onne   probandi. 


88. 

— Preenmption.—The  mere  fact  of  a  Hindu  family 
living  in  commensality  is  not  suifident  to  raise  a  pr^ 
sumption  of  thdr  property  being  joint.  The  exist- 
ence of  joint  funds  out  of  which  the  property  might 
have  been  purchased  must  also  be  proved  to  raise  the 
presumption  of  the  property  being  joint.  Radhika 
Pbabhas  Dbt  V,  Dhabxa  Dabi  Dbbx 

[8  &  Ii.  B.,  A.  C 184 :  U  W.  B.»  408 


88. 


PretumptUm 


commensality 


joint  ownership.— Then  can  be  no  ; 
joint  ownership  from  the  mere  &et  of 
KhUiVT  Chfbdbb  Ohosh  «.  Koobjlall  Dhitb 

[11  &  Ii.  B.»  184|  note:  10  W.  B.,  888 

40.  • — Tnrehaee,'-Fre^ 

nmptUm  aritirngfrom  cofMMMo^.— The  mere  fact 
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HJismxj   iiAW--Jonra   family— mhi^ 

timted. 

1.  PBESUMPTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  FAMLLY—eontinmsd. 
(b)  Eyisxnob  ov  Jonrrms— «o»<iflM(a<{. 
Conunexiflality — com^imued, 
of  one  penon  living  joinUy  or  in  commenMlity  with 
otben,  affords  no  pretomption  that  property  purchas- 
ed by  that   person  was   purchased  with  the  joint 
funds.    Kbisto  Chvitdbk  Kvbkokab  «.  BvoHOo- 

ITATH  KUBKOEAB 

[12  a  Ii.  &,  852,  ziote :  10  W.  B^  828 


4L 


Suit  for  posfeg' 


9%on  of  property  alleged  to  he  joint. — In  a  suit  to 
establish  the  right  of  the  plaintiff's  judgment-debtor 
in  certain  lands  in  reg^urd  to  which  a  claim  was  set 
up  in  the  execution  stage  on  the  gpround  of  their  being 
self -acquired  property,  it  was  held  that  the  plaintiff 
having  proved  commensality  and  joint  trade,  and  the 
existence  of  some  proper^  in  the  family  before  separa- 
tion the  onus  was  on  uie  defendant  to  rebut  the  pfimd 
faeie  case  made  out.  Chukbbo  Taka  Dbbia  f>, 
BukshAxi  •        .        .UW.B^806 


42. 


-  80%'in'lam  mere^ 


19  Ux 
tion< 


'  living  in  house  offather^U'law, — ^The  presump- 
m  of  Hindu  law  as  to  joint  property  cannot  apply 
in  a  case  where  the  property  is  claimed  through  a 
son-in-law  merely  living  in  the  house  of  his  father-in- 
law  and  not  shown  to  be  joint  in  family  or  funds  in 
any  legal  sense.  D0B8BB  Moxbb  Dobbbb  v.  Rax 
CHAn>  MoHVA    .        .  •7W.B.,248 


48. 


Bosiiiess  with  joint  ftmds 


carried  on  by  members  of  family.— iEMa5ZwA- 
ment  of  buainese, — Self  acquired  property, — Part* 
nereJUp. — Onue  prohandi, — 2>.,  one  of  five  brothers, 
constituting  an  undivided  Hindu  family  but  having 
no  ancestral  estate,  acquired  personal  property  with 
which,  with  the  aid  of  his  bSrothers,  he  established 
and  carried  on  a  bankiiig  business  at  five  different 
places.  Such  circumstances,  under  the  general  prin* 
dples  of  Hindu  ]a,w,^Seld  to  constitute  a  joint  fiunily 
property  in  which  the  brothers  were  entitled  to  share. 
{The  burden  of  proof  that  such  was  only  an  ordinary 
partnership  and  not  a  jointly  acquired  family  pro- 
perty, lies  on  the  party  claiming  it  to  have  been  se- 
paraS;ely  acquired.  Bamtbbbhad  Tbwabbt  «.  Shbo 
Chttbk  Dabs.  Shbo  Chubn  Doss  «.  Bahfbbshad 
Tbwabbt.  Thooeba  v,  Raxfbbshad  Tbwabbt 
[10  Moore's  I.  A.,  490 


44. 


Use  of  names  of  all  mem- 


bers in  deed  of  parobase. — Presumption  as  to 
joint  property. — ^Where  it  was  admitted  that  in  the 
title-deed,  by  which  certain  property  in  dispute  was 
held,  the  names  of  all  the  brothers  in  a  Hindu  family 
were  used  as  purchasers,  and  that  in  subsequent  pro- 
ceedings (mutation  and  partition)  before  Uie  Collec- 
tor, the  names  of  all  the  other  members  were  similar- 
ly used  as  owners, — ffeld  that  there  was  sufficient 
g^und  for  presvming  joint  property  until  the  con- 
trary was  established.  LaIiiA  Ka£BB  Sahot  «. 
Lalla  KVHIA  Sahot  •    24W.IU,861 


uimuTT     liAW-i-JOHSTF    VAMnsT-^^om- 

tinned, 

1.  FBESUHPTION  AND  ONUS  OF  PBOOF  AS 
TO  JOINT  FAMILT^con^Miec/. 

(h)  SyiDBiroB  ov  JomrnM-^eonHnued. 

46. Payment  of  a  Joint  Jnmma. 

— Possession, — Joint  possession,  JBvidenee  of — 
The  mere  fact  that  a  joint  jumma  is  payable  to  Gov- 
ernment is  not  evidence  01  joint  possession.    Sub- 

BBSHVa  MUSTOBBB  V.  BaICLOOHUIT  CHUdEBBBUTTT 

[2  Hay,  81 


4a 


-  Payment  by  one  brother  to 


another  without  receipt — Presumption  of 
joint  property, — Onus  prohandL — ^The  fact  of  one 
Inrother  (plaintiff's  husband)  remitting  certain  sums 
of  money  to  another  brother  (defendant)  and  no 
receipts  being  taken  for  them,  and  no  accountability 
being  stated,  leada  to  the  conclusion  of  the  brothen 
being  joint  in  property  and  in  mess.  Per  ICabkbt, 
v.— ^  also  the  fact  of  the  two  brothers  bung  sued 
jointly  upon  a  bond  given  by  both,  and  of  defendant 
diMharging  the  debt  alone,  raises  the  presumption 
that  the  defendant  discharged  the  debt  out  of  the 
joint  funds.  Hitbibh  Chwdbb  Mookbbjbb  v. 
If  OKHODA  Dbbia  •    17  W.  B.,  566 


47. 


Separate  debts  contracted 


by  manager. — Presumption  that  debt  is  joint, — 
The  condition  of  a  Hindufamily  is  prtfR^/ocM  joint, 
and,  therefore,  property  held  by  the  managing  mem- 
ber of  a  Hindu  funily  is  primd  fade  joint ;  but  ai 
there  is  nothing  to  prevent  the  individinl  managing 
member  from  contracting  debts  on  his  own  account 
there  ifl  no  presumption  that  a  debt  contracted  by 
him  is  joint.  SuncuB  Pbbshad  v.  Qoubt  Pbb- 
BHAD      •  .  .  L  Ii.  B.,  6  Gala.,  821 


4a 


Possession  of  tank.— -JPrw- 


sumption  from  preoious  possession, — In  a  suit  to 
recover  a  share  of  a  tank,  on  the  allegation  of  its 
being  joint  ftumly  proper^, — Held  tint  the  mere 
fact  of  plaintiff's  having  at  some  previous  time  been 
in  possession  could  be  no  proof  of  his  titie,  or  shift 
the  onus  on  defendant.    Httbish  Chukdbb  Bhft* 

TAOHABJBB  V,  NUBTTB  GHyKDBB  KOOBB 

[9W.B.,461 
Onus    proband!.— S^tf^   for 


49. 

possession  of  joint  property, — Where  a  party  sues 
for  a  moiety  of  certain  property  on  the  ground  that 
it  is  joint  property,  the  onus  is  on  him  to  prove  that 
the  property  is  joint,  filing  which  his  suit  is  liable 
to  be  dismissed.  Soobhudba  Dobbbb  «.  Bolobax 
Dbwav  .W.B^F.B.,67:lInd.  Jnr.,0.8.,82 


50. 


Suit  for  proper* 


ty  acquired  from  proceeds  of  alleged  joint  trade, — 
Ui  a  suit  for  prop^ty  acquired  from  the  proceeds  of 
an  alleged  joint  trade,  the  joint  character  of  which  is 
neither  adinitted  nor  proved,  the  onus  lies  in  the  first 
instance  on  the  plaintiff,  who  is  not  entitied  under 
the  droumstances  to  the  ordinary  presumption  of 
Hindu  law  arising  from  the  existence  of  joint  family 
estate.  Hubibh  Ghunobb  Dabs  v,  Ooubbb  Pbb- 
shad Ckattbbjbi     •        •        .    16  W.  B.,  168 
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snrDiT   iiAw-jonra   rAMiLY-«o«. 


i.  PBSSUMFTION  AND  ONUS  OF  PROOF  AS 
.     TO  JOINT  YAMULY^-contimued. 

(h)  BninHOi  ov  JoiVTSMBO—eoutinued. 

OniiB  probaxidi— cofliliMMcl. 

«1. 


—  Joint  properijft 
Suit  to  recover, — Onme  of  proof, — Limitation  Aety 
i877,  arte.  127,  i44.— The  plaintiff  saed  for  a  share 
in  certain  property  on  the  allegation  that  his  ances- 
tor X.  and  the  defendant's  ancestor  R.  were  nterine 
(brothers  who»  while  they  were  living  in  commensali- 
ty,  pupchased  the  property  in  question  with  their 
joint  Wds  in  the  name  of  R, ;  and  that  sabseqnent- 
ly  K,  left  his  home^  and  then  his  danghter»  the 
plaintiff's  mother,  eigoyed  the  property  jointly  with 
IL  until  her  death*  when  the  plaintiff  succeeding  to 
his  right  and  interest  applied  to'have  his  name  regis- 
tered as  a  joint  proprietor,  bat  his  application  was 
refused;  hence  this  suit.  The  defence  was  that  R. 
bought  the  property  in  question  with  his  own  funds 
after  he  and  his  broth^  K,  had  separated ;  that  J2.,  and 
afterwards  the  defendants,  had  been  in  exclumve 
possession  for  more  than  twelve  years;  and  that  the 
«uit  was  baired  by  limitation.  Held  (reversing  the 
judgment  of  Fnu),  /.)  that  the  onus  was  on  the 
plaintiff  to  preve  that  the  property  was  joint  yto-^ 
perty.  Before  a  pUuntiff  can  bring  his  case  within 
article  127  of  Schedule  II  of  the  Limitation  Act» 
1877,  it  is  incumbent  on  him  to  show  that  the  pro- 
perty in  which  he  seeks  to  recover  a  share  is  "joint 
property.'*  Obhot  Chvbv  Qhosi  ».  Gobiio) 
CsuNDnDiT  .    L  la.  &»  e  Calo.,  287 

ISyidenoe  of  re*tmion  after 


separation.-— Pr«««m2><ioii  of  r«-«fito»  after  divi- 
eion,— Where  a  division  has  taken  place  amongst 
the  members  of  a  Hindu  family,  one  of  whom  is  a 
minor,  the  circumstance  fliat  tiie  father  and  minor 
continue  to  live  together,  and  that  their  shares 
become  mixed,  does  not  conclusively  oonstitute  a 
state  of  re-union  between  the  father  and  the  minor, 
but  is  evidentiary  matter  onW  to  prove  the  re-union. 

KUTA  BULLX    VnUYA  9.    KUTA    CHUDAPPA    VF- 

THAKULTT         •        .        •        .       2  MacL,  286 


6a 


— — —  Separation  and 
partition  aefaraeone  member  ie  eoncemed,'--Whffre 
the  partition  of  a  family  property  is  made  simply  for 
the  purpose  of  determining  what  the  share  of  one 
member  is,  and  after  his  secession  the  other  members 
continue  to  live  together  and  mess  together,  remaining 
to  all  intents  and*  purposes  as  they  were  before, 
these  others  must  be  presumed  to  have  re-united. 
Pbtaxbub  Dutt  «.  HuBKDSH  Chundhk  Duti 

[16  W.  B^  200 

See  Jadub  Chihvbbb  Ghosb  v.  Motbb   Lall 
GH08B     ....       1  Hyde,  214 

54,  ■  Branch  of  Ikmily  remaining 

Joint  after  Beparation.--Ofi«*  of  proof— Pre- 
emmption  ae  to  branch  of  family  remaining  joint  when 
eeparation  hoe  taken  place  between  it  and  other 
hranchee  of  joint  /«m%.— Bach  branch  of  a  family, 
whose  original  stoek  has  been  divided,  may  continue  to 


UINDU     IiAW-JODfT     TAXLLY^eon^ 

tinned, 

1.  PBBSUMPnOK  AND  ONUS  OF  PBOOF  AS 
TO  JOINT  YAMILY-^eontinued. 

(h)  BTIDBVOB  ov  JOIHXNB88— tfOH^MMli. 

Branch  of  family  remaining  joint  afler 
separation — continued, 

be  a  joint  family  within  the  meaning  of  the  Hindu 
laW,  subject  to  all  the  presumptions  arising  from  that 
state,  and  when  such  a  state  of  facts  exists,  the  onus 
of  proving  a  separation  is  on  those  who  allege  it,  the 
presumption  still  being,  in  the  absence  of  such  proof, 
that  the  branch  of  the  fiitmily  remained  joint  amongst 
themselves.  Bata  Kbibhka  Naik  «.  CHiKTAiiANi 
Naik  LIa.B.,12Calc.,2e2 


66. 


Sole  poeeeeeum 
hy  one  member  of  portion  of  joint  property  by  eo«- 
eent, — Although  the  members  of  a  joint  Hindu  £ftmily 
have  all,  in  strict  Jaw,  a  right  to  participate  in  every 
portion  of  the  joint  proper^,  that  right  may  be  modi- 
fied by  the  conduct  of  the  parties,  0.^.,  when  a  parti- 
cular member  is  allowed  to  retain  sole  possession  of  a 
garden  and  to  improve  and  beautify  it,  and  to  adapt 
it  to  his  own  purposes.  Collbotob  of  24.PBBGuy- 
BAHS  (GouBT  ov  Wabds)  «.  Dbbbath  Bot  Chow- 
DHBY 21W.B.,222 

Purchase  of  property  by 


58.  

one  member  benaml—^MviiipMow.— Proper^ 
purchased  by  a  member  of  an  undivided  family  wiw 
money  belonging  exclusively  to  himself  is  his  se- 
parate acquisition  in  which  the  other  members  are 
not  entitled  to  share.  Booviadi  LaIiL  o.  Dbwkkb 
NnKDUV  LaUj  •       19W.  B^228 

67. Support  of  relativesandpay- 

ment  of  marriage  expenses.— Pir«f«Mip<u>fli. — 
If  the  property  is  separate  the  presumption  operatee 
no  longer,  and  each  member  is  separate  owner  of 
what  he  possesses.  Even  in  the  case  of  a  separata 
family  blood  relationship  within  certain  degrees  im- 
poses a  mond  duty,  though  not  a  legal  duty,  towarda 
dependent  relatives.  The  support  on  a  liberal  scale 
of  poor  relatiTes  and  even  payment  of  their  marriage 
expenses  are  not  in  themselves.without  other  evidence 
proof  of  a  joint  family.  Mooui  Lilla  «.  Qokul- 
DAB  VuLLA  LIi.B.,8Bom.,164 


6a- 


-Srldenoe  rebutting  presumiH 


tion. — Exception  to ruleofonme in Sindm  joint  fami' 
ly,— Admitted  partiHonor  non^acquieition  with  joint 
fnmde, — Although  Hindu  law  presumes  joint  tenancy 
to  be  the  primary  state  of  a  Hindu  family,  and  the 
general  rule  is  that  the  burden  of  proof  that  partition 
has  taken  place  lies  upon  him  who  asserts  it,  there 
are  exceptions  to  this  general  rule,  s^.,  when  it  is  ad- 
mitted or  proved  that  property  in  dispute  was  not 
acquired  by  the  use  of  patrimonial  funds,  the  party 
aUeging  such  property  to  be  joint  must  prove  hu 
averment.  So  too  when  it  is  admitted  or  proved  that 
partition  has  already  taken  place,  the  presumption  is 
that  it  has  been  a  complete  partition,  and  it  lies  upon 
a  person  alleging  that  family  property,  in  the  exclu- 
sive possession  of  one  of  the  members  of  the  family 
^ter  sudi  partition,  is  liable  to  be  partitioned,  to 
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timued, 

1.  PRBSUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  VAMlLY—eonHimed. 

(h)   EnDXHOl  OV  JOIKTHBBS— OOH^MImL 

Bvldenoe    rebuttlzig    presumption— «o»- 

tinued, 

make  good  liis  allegatioii  by  proof.    Nasatak  Ba- 
BAJi  «.  Nava  Kaitohttb     .    7  BoiiL,  A.  0.9 166 


69. 


Suit  for  proper' 


if  after  eeparaiion, — After  a  general  Beparation  in 
food  and  a  partition  of  estate,  and  after  tne  brothers 
bave  commenced  to  live  separately,  if  any  one  of  them 
comes  into  Conrt  alleging  that  a  particular  portion 
of  property  originally  joint  continues  to'  remain  so, 
the  onus  of  proof  lies  on  him.  Ram  Gobivp  Koond 
«•  HoBSBiir  Au  •        •       7W*Bt80 

PSBM  Chttvd  Dan  «.  Dabxvba  Debia 

[16W.B^288 


60. 


JSw'demre  to  re* 

hut, — When  the  presumption  or  joint  property  in  a 
joint  Hindu  &mily  is  rebutted  hj  production  of  an 
exdusive  and  separate  titie,  tiie  party  against  whom 
such  a  title  is  produced  is  bound  to  show  that  the 
title  is  not  really  exclusive  and  separate.    Lqicbnate 

SUBMA  «.  OOMA  MOTBB  DbBBB     .     1  W.  IL,  107 

6L  '  AUegaHon     of 

eeparaiion, — 8uU  for  poeeeeeum.'—V]amt\ft  alleged 
that  she  and  her  deceased  husband's  minor  brother 
had,  with  his  other  three  surviving  brothers,  held 
joint  possesrion,  but  that  these  three  had  wrongfully 
sold  the  land  to  the  other  defendants,  and  she  prayed 
for  possession  by  reversal  of  the  sale.  The  purchasers 
appeared  and  fied  a  written  statement  to  the  effect 
that  the  vendors  had  separated  from  their  father  in 
his  lifetime,  and  that  they  (the  purchasers)  had  been 
in  succession  to  the  vendors  for  more  than  twelve 
yean  in  possession.  Held  that  the  onus  lay  on  the 
plaintiff,  who  would  have  to  show  not  only  that  she 
represented  one  of  the  heirs  of  her  husband's  father, 
but  also  that  the  land  in  dispute  was  part  of  the  estate 
loFt  by  the  father  at  his  death.  PHOOKinf  Pavdbt 
«.  SooKKiA        ....    10W.B^486 


68. 


ParHal  eeparo' 


tUm, — ^The  presumption  of  Hindu  law  that  a  nunily 
remains  joint  until  a  separation  is  proved,  is  not 
applicable  where  it  is  admitted  that  a  disruption  of 
the  unity  of  such  ftunily  has  already  taken  place ;  a 
presumption  under  such  circumstances  cannot  arise 
as  to  whether  the  other  members  of  the  funUy  re- 
mained joint  or  became  separate.    Radha  Ckurs 
Da80  «.  Kbifa  SnrsHir  Dabs 

[L  li.  B^  6  Gala,  474: 4  CIi.  lU  428 
68.  ——————  Onue   prohamdd, 

^Dipieion  of  property, — In  the  case  of  an  ordinary 
Hindu  family  who  are  living  together,  or  who  have 
their  entire  property  in  common,  the  presumption  is, 
that  everything  in  the  possesaon  of  any  one  mem- 
ber of  the  family  belongs  to  the  common  stock.  The 
onus  of  establismng  the  contrarv  rests  on  him  who 
alleges  separate  property.  But  this  presumption  does 
not  arise  where  it  appears  that  there  has  beena  divi- 


HniBxr   ZiAW— JonsiT  faiiilt— «mm 

tinued, 

1.  PRESUMPTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  ¥AMlLY-^ouUnued. 

(i)  Etidbvob  ov  Jovimea—eoniimmed. 

Bvldenoe    rebnttiiitf    presumption-- cm- 

tinued, 

rion  of  the  family  property  and  a  separation  in  the 
family,  all  the  members  of  which  are  Uving  separate- 
ly.   Barhoo  V,  Eabhbb  Ram 

[LIi.B^8Gala,816 

64. 


■  Onmeprohandi, — 

Where  plaintiff,  a  member  of  a  Hindu  &mily,  suing 
for  a  division  of  the  family  estate,  admitted  on  the 
face  of  his  plaint  that  he  had  taken  possession  of  part 
of  the  family  property,  and  for  sixteen  years  lived 
separate,  the  onue  probandi  lies  on  him  to  show  that 
the  circumstances  under  which  he  became  possessed 
of  the  portion  of  his  property  were  consistent  with 
his  statement  that  the  family  remained  undivided. 

SOICAKGOUDA    BIN    DaJAXAKGOUDA    «.    BhAUCAK- 

qovdjl lBoin.»48 


(0)  EyiBBiroi  ow  Sipaxation. 


66. 


Charaoter  of  proot— i^ot- 


denee  to  rebmt  preewmptton  of  joint  property,-^ 
Character  of  "sMct  proofs"  whidi  an  auction-pur- 
chaser of  the  rights  of  one  member  of  a  joint  Hhidn 
family  can  be  expected  to  give,  in  order  to  rebut  the 
presumption  in  favour  of  joint  estate  in  a  joint  Hindu 
family.  Lalla  Sbbbdhub  Nasaut  v,  Lalijl  Modho 
Pbbshab    .  •        ...    8W.R.,S84 


66. 


FortLons  of  estate  held  in 


severalty.— ^o»cImm  to  relmt  preeumption  of 
Joint  propertjf, — So  long  as  no  partition  at  a  jcnnt 
estate  is  proved,  the  presumption  is  that  the  property 
is  joint.  The  Hct  that  certain  parcels  are  admitted- 
ly held  in  severalty  does  not  rebut  the  presumption  as 
regards  the  rest  of  the  joint  estate.  Sbbbbak 
Ohobb  v.  Sbbb  Nath  Ddtx  Chowdhbt 

[7W.B^461 

67. 


Separate  ooeapation  of  por- 
tions of  dwelliH^hOOSe.— jfftntftffkw  to  rebut 
preeumption  of  Joint  property, — ^Where  there  is 
joint  occupation  ol  some  portions  of  a  joint  famUy 
dwelling-house,  and  the  separate  occupation  of  other 
portions  of  the  same  property  appears  to  be  merely 
permissive,  such  separate  occupation  does  not  neces- 
sarily imply  that  the  properties  occupied  are  separate 
properties.  Goua  Lall  Sik&h  v.  Mohbsh  Nabaix 
Ohobb 14W.B.,484 

Ooonpation    of    separate 


house. — Preeumption  ae  to  oommenealit^, -"The 
mere  circumstance  that  one  of  several  brothers  of  a 
Hindu  family  occupied  a  separate  dweUiuff-house  does 
not  rebut  the  presumption  of  the  familyoeing  joint, 
if  it  appear  that  they  dealt  with  the  WDuly  property 
as  joint  property.  Bblab  Koib  «.  Bhowabbb 
BuxsH Marsh.9  641 


69. 


Separation  in  mess.— iVtf- 


eumptUm  of  joint  property, — Mere  separation  in 
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Unued. 
1.  PEBSUMPTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  FAMILT-^cm^'fMMl. 

(o)  'SviDVSOM  01  SsPlSATiov — eouHfimed^ 
Separation  in  mees — eawHimed. 
meM  is  not  safBcient  to  rebat  the  xnrMamption  of 
joint  property  arising  oat  of  nndeos  of  joint  pro- 
perty.    Bahbb  Madhttb  MooKiBJBX  «.  Bhaoo- 
BUTTY  GhITBN  BAHSSJn       •         •    8  W.  &»  270 

70l Separation  in  fbod  and  resi- 

denoe.— iVM«flipeto»  of»0p»raiionin  wte<«.— Sepa- 
ration in  dwelling  and  food  wonld  give  riae  in  Hindn 
law  to  a  premmption  of  separation  in  estate.  The 
evidence  of  members  of  the  family  would  be  the 
best  evidence  as  to  whether  the  parties  were  joint  or 
separate;  the  account  books  would  be  simply  oorro- 
borativa,  Jaoun  Eooim  «.  BvoHOoinTirDUV  Lall 
Sahoo      «        •        .        .        .    IO'W.B.,148 


TL. 


Separation  in  dwelling,  food. 


and  bnsineas.— JVoMMip^iofi  of  wpwration  f» 
eHate, — ^Notwithstanding  separation  in  dwelling,  food* 
and  business,  members  may  yet  be  joint  as  to  property. 
Shi&ajoodpbbx  Ahxbd  0.  HoBBXi  Singh 

[26W.&,U6 

72.  — -^— —  Separation  of  8]iares.^iVs- 
nmptiou  of  Joimt  family, — Ptt>of  of  separation  of 
sharas  is  not  sufficient  to  rebut  the  presumption  of  the 
joint  character  of  a  Hindu  family  or  to  shift  the  bur- 
den of  proof.  BhiABH  Eoohwab  o.  Bhawakbb 
BmuHNABAnr         •        .        •    W.R,  1864,1 


7a 


ITse  of  one  name  in  doea- 


mentik — Fremmptum  of  moU  proprietortkip, — In 
a  Hindu  family  uniere  commensality  is  admitted  the 
mere  use  of  one  brother's  name  in  documents  relat- 
ing to  the  property  affords  no  presumption  whatever 
of  such  brother  being  the  sole  proprietor*    Kiskbv 

KOMVL  SiVGH  «.  JAirOKBB  DaBBBB 

[1  Ind.  Jnr.,  O.  &,  28:  W.  R,  F.  R,  3 

Jahoxbb  D068XI V.  E18TO  KoKVL  SnraH 

[Marsh.,  1: 1  Hay,  SO 

Dbbia  SnrGH  «.  TooiAim  SnraH 


74. 


[1W.IU807 
-  Deed  providing  separate  ao- 


eonunodation.— .ffoi^ffctf  o/^or^iYtofk— The  fact 
of  the  members  of  two  branches  of  a  Hindu  family 
being  separate  in  food  and  worship  is  quite  com- 
patible with  their  never  having  been  separate  in 
estate.  A  document  providing  separate  house  accom- 
modation for  the  members  of  each  of  the  two  branches 
points  rather  to  a  division  of  enj<mnent  than  to 
a  division  of  ownership  or  estate.  The  absence  of 
attestation  by  caste-men  to  documents  by  which  a 
Hindu  aifects  to  deal  witii  his  preperty  as  though  he 
were  separate  in  estate,  is  a  circumstance  which 
throws  suspicion  on  the  truth  of  an  alleged  separa- 
tion, as  the  presence  of  such  would  be  satisfactory 
evidence  of  a  state  of  things  generally  beUeved  to  be 
true  at  the  time«  CHKABjiiA  Makchavi)  «.  Jaday- 
BSAi 8  BouL,  O.  Cy  87 
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1.  PBBSTJMPTION  AND  ONUS  OP  PBOOF  AS 
TO  JOINT  FAMILY— eontiwued, 

(0)  EYIDBKOB  01  SbPABATXOV— 00flM<NM(2. 

75.  -.—....-..—  Separation  in  food  and 
habitation. — SeparoHom  of  joint  family.  Evidence 
of.— Although  a  family  may  be  separate  m  food  and 
habitation*  it  may  still  be  joint  under  Hindu  law, 
if  the  family  property  be  joint.  In  this  case  there 
was  held  to  be  not  sufficient  evidence  of  separation. 

PaSBUTTY  QOOHkR  «.  SVDABUT  PbBBAB 

[2  HayJSlS 

78.  ■  Separation  in  residence  and 

transaction  of  tiimxn,— Evidence  ofparHHon,-^ 
Evidence  of  some  separation  in  residence,  separate 
transaction  of  affairs  in  certain  instances,  and  acquisi- 
tion of  the  property  in  dispute  bv  plaintiff,  all  occur- 
ring in  recent  years,  are  not  suflcient  to  prove  division. 
EBiBTVArPA  Ghbtty  «.  Baxaswaicy  Itbb 

[81Cad.,25 

77. Separate  appropriation  of 


profits.— ^vuIsfMie  of  porft^icm.— Separate  appro- 
priation of  profits  would  in  some  oases  be  very  good 
evidence  of  a  tadt  agreement  amongst  the  members 
of  a  joint  Hindn  family,  to  hold  their  property, 
according  to  their  separate  shares.  Chtbt  I^a- 
ur  SnraH  o.  BuvwABBB  SnroH    •    28W.  B.,806 


7a 


Alienation  of  share  of  one 


member.—iVoof  oftepartUion  in  e«<a^.— The  mero 
fact  of  one  of  several  oo-sharors  alienating  his  share  of 
the  property  is  no  proof  of  separation  in  estate. 
Tbbbloohuv  Box  v.  Bajxibhbn  Bot 

[6W.B^8I4 


79. 


Portion    of  estate    sepa^ 


rately  hekL— Xoii^  feparaie  po99otHon,—'The  acta 
of  different  members  of  a  family  in  allowing  separate 
portions  of  the  banks  of  a  tank  to  be  held  severally 
for  so  long  a  time  that  no  one  can  tell  when  su<A 
possession  began,  constitute  a  separation  of  the  T^^d 
which  cannot  be  disturbed  at  the  instance  of  one 
member  without  proof  that  he  has  jointiy  or  other- 
wise held  possession  of  the  huids  in  question  with- 
in twelve  years.  Sitbbbssitb  Mbthoob  «.  Oobsazk 
Dobs  Mbthoob '•  .        •    17W.B.,210 

Incomplete    separation.- 


80.  _  _  _ 

Aheenec  qf  separate  enfoyment  tkrom^h  opposition 
qfeO'eharer. — ^Where  the  surviving  sharor  in  an  estate 
sought  to  be  put  in  posMssion  of  nis  co-sharer's  por- 
tion, as  manager  on  behalf  of  the  latter^s  widow,  on  the 
ground  that,  though  the  deceased  co-sharer  had  made 
efforts  to  reduce  his  share  to  distinct  possession,  those 
efforts  had  not  been  completely  successful  when  he 
died,  and  he  could  not  therefore  be  said  to  have  had 
a  separate  enjoyment  of  the  said  share,  ffeld  that 
as  the  deceased  co-sharer  had  done  all  that  was  pos- 
sible to  obtain  separate  possession,  and  it  was  only 
the  opposition  of  the  plaintiff  that  had  obstructed 
him,  it  would  be  allowing  pluntiff  to  benefit  by  the 
wnmg  he  had  done  to  give  him  possession ;  that  the 
co-sharers  must  be  held  to  have  separated,  and  that 
the  share  of  the  deceased  oosharer  must  be  held  to 
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(ey  Etidbnob  of  SBPASiLTioir — eonHmued. 

Inoomplete  separation — canHmied, 

bave  pawed  to  those  to  whom,  though  not  his  imme- 
diate heirs,  he  had  been  taking  steps,  when  he  died,  to 
devise  the  possession  of  it.  JOT  Nabaiv  Gi|li  «. 
OoLuoK  Chukdbb  Mttbb  .    26  W.  B^  865 


81. 


Management     by   .  one 


brother. — Presumption  of  property  heimffjoini. 
Where  property  is  not  expressly  shown  to  be  separate, 
the  presumption  of  Hindu  law  is  that  it  is  jointy 
and  when  one  brother  has  managed  the  property  and 
made  collections  and  acquired  property  out  of  such 
collection,  he  is  accountable  to  his  other  brothers  who 
are  entitled  to  share  in  the  property  so  acquired, 
Fbabkishbn  Paul  Chowdhbt  «.  Mothooba  Mo- 
Him  Paul  Chowdhbt 

[1  Ind.  Jar.,  N.  8.,  78 :  5  W.  B^  F.  C  U 
lOlCoore^BLA^^DS 

Beoord    of  proprietorahip 


in  one  name. — Fureh€ue  flrom  one  momber  of 
familjf* — ^The  mere  fact  of  the  name  of  the  managing 
member  of  a  joint  Hindu  family  standing  as  the 
recorded  proprietor  of  an  estate  is  not,  per  ««,  suiB* 
dent  to  give  titie  to  a  purchaser  for  'nduable  con- 
sideration from  him,  unless  at  tiie  time  of  the  pur- 
chase the  purchaser  was  ignorant  of  the  real  state  of 
the  fiimily,  and  was  really  led  by  that  circumstance 
to  believe  that  the  recorded  proprietor  was  the  sole 
owner.  OouB  CHUirDBB  Biswas  v.  Gbbbsh  Chxht- 
DBB  Biswas        ....    7W.  B.,120 


88. 


Property  atanding  in  name 


of  one  member. — Separate  poeeeteion  and  €tc* 
qmntion, — The  mere  fact  of  certain  property  standing 
in  the  name  of  one  member  of  a  joint  ffumily  is  no 
index  to  the  real  owner,  nor  is  uie  existence  of  a 
separate  possession  any  evidence  as  to  separate  ac- 
quisitions,* unless  such  separate  possessor  can  prove 
consent  of  the  other  sharers  to  his  keeping  a  separate 

account.       T.at.t.a  BBHAliBB  liALL  V,  LAIILA  MoDHO 

Pbbsattd  •        .     6  W.  B.9  69 

BvBJBBT  SnroH  «.  Hadud  Ali  .    8  Agra,  222 


84. 


' ■■■'■' ■■■  Bntry  in  revenue  reoorda 
of  one  name. — Presumption  as  to  property  being 
joint. — 2>.,  claiming  as  a  widow  of  A,,  brought  a  suit 
of  ejectment  against  the  sons  of  A/s  brother,  de- 
ceased. 2>.  admitted  tiiat  the  property  had  originally 
been  the  joint  ancestral  property  of  A.  and  hu 
brother,  beld  that  the  mere  appearance  on  the  face 
of  the  revenue  records  that  A.  was  sole  owner  was 
not  sufficient  to  rebut  the  presumption  of  Hindu  law 
that  the  property  remained  joint.  Jussooitdah  o. 
Ajoohia  Pbbshad        .    2  xnd.  Jiir.»  TSf,  B^  261 

SHiBOsooimBBT  DossBB  V,  Baxbal  Doss  Sibkab 

[1W.B,88 

MUK  MOHIHEB  DABEB  0.  SOODAHOKBB  DaBBB 

[8  W.  B.,  81 


iinued, 

1.  pbesumption  and  onus  of  fboof  as 

TO  JOINT  YAMlLY-'Continned. 

(e)  Btxdbkob  01  SBPARATioir— coff^atfei. 

86. Deed  of  aale  and  mutation  of 

namea. — Evidence  of  separation  in  estate. — Deeda 
of  sale  and  mortgage  and  mutation  of  names  in  the 
Collector's  register,  a»  amongst  members  of  a  Hinda 
family,  are  evidence  of  separation.  Pbabt  LaiiL  o. 
Bkawoot  Eoib  .    W.  Rv  F.  B.,  18*^ 

[1  Ind.  Jur.,  0. 8.,  lOO 


8a 


Be^tration    of  name   of 


widow  afler  huaband'a  death.— Par^iYioa.— 
JBvidence  of  partition. — Where  property  is  joint  and 
ancestral  the  mere  registration  of  the  widow's  name 
after  her  husband's  de&th,  and  sole  possession  by  her,  is 
not  sufficient  proof  that  the  property  has  been  divided 
in  the  absence  of  any  evidence  of  reg^ular  partition. 
LcrcKXTH  PbbshAs  «.  MoonKbb  Kookwbb 

[1  Agra,  220 


87. 


Begistratlon  of  name  a» 


lumberdar. — Presumption. — Onus  probandu- 
Where  an  estate  was  on^nallv  ancestral  belonging  to 
a  joint  and  undivided  Hmdu  family,  the  presumption 
of  law  being  that  a  family  once  joint  retains  that 
status,  can  only  be  rebatted  by  evidence  of  partition 
or  acts  of  separation;  and  the  onus  probandi  lies  on 
the  party  who  claims  a  share  in  such  estate  to  prove- 
that  it  is  a  divided  family.  The  entry  of  the  name 
of  one  member  of  a  joint  familv  as  lumberdar  (the 
party  liable  for  the  assessment  of  the  revenue)  on  the 
registry  being  for  Ascal  purposes,  is  not,jp0r  se,  suffi- 
cient evidence  to  establish  the  exclusive  proprietary 
light  of  the  party  whose  name  is  so  registered,  and 
the  rights  of  copartners  intor  se  are  not  aif  acted  by 
■och  registration.    Chbbtha  e.  Mihbbk  Laxji 

[UlCoore'aLA^Se^ 

88i  '  Begiatration  of  name  of  one 

member  aa  jiroprietor.— ^ao^^ra/  property. — 
Onus  probandL'-^Wheaee  property  is  proved  to  be 
ancestral,  the  mere  registration  of  one  brother  as 
proprietor  is  of  little  value  as  supporting  a  case  of 
the  property  not  being  joint,  and  the  burden  of  prov- 
ing that  the  proper^  is  not  joint  rests  on  him  who 
al&ges  that  to  be  tiie  case.    Ambit  Nath  Chow> 

DHBY  V.  GAUBI  NaUTK  ChOW]>HBT 

[6Ri:«.B.,28» 

S.  G.  UXBITBVATH  ChOWDHBT   «.   QOUEBBVATH 

Chowdhbt. 

[16  W.B.,P.  C 10: 181Coore'a  L  A^  642 

89.  ■  Begiatration  in  name  of 

female  rxLember.^Property  purchased  in  name  of 
female  members  of  family. — The  wives  and  mothera 
of  the  members  of  a  joint  undivided  Hindu  family 
so  long  as  they  continue  to  live  in  the  family  and  are 
supported  out  of  its  income,  are  just  as  much  mem- 
bers of  that  family  as  their  husbands  and  sons;  and 
where  property  is  purchased  in  the  name  of  one  such 
female  member  during  the  life  of  her  minor  son,  the 
presumption  of  joint  acquisition  arising  in  such  cases 
cannot  be  rebut^  by  the  mere  fact  that  hor  name 
was  used  in  mi^ng  the  purchase  or  entered  in  the 
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(«)  SriDBVoa  01  SEVAXLAXiov^cofUimied, 

Begifltration  in  xuune  of  female  member 
— coniiitued, 

CoUectoi^s  books  as  the  parcbaser.    Chvkdbb  Nath 
MoiTBO  «.  ESI8T0  EoMui^  SuraH  •  16  W.  B^  867 


90. 


Property  pwrchated  in  names  of  ioife  and  daughter- 
in-law. — In  a  suit  for  partition  of  joint  family  pro- 
perty, it  was  found  that  certain  property  stood  partly 
in  the  name  of  the  wife  of  the  original  proprietor, 
&iid  partly  in  that  of  a  daughter-in-&w.  Seld  that 
&  wife,  a  member  of  a  joint  family,  is,  as  regards 
property  held  in  her  name,  in  the  same  position  as 
her  hnsband  with  respect  to  property  acquired  in  Ins 
name,  and  subject  to  the  same  presumption  in  fiHTour 
of  the  joint  family.  Chunder  Natk  MoUro  y.  Kritto 
Komul  Singh,  15  W.  £.,  ^^7,  followed.  ChowtUkrain 
T.  Tarini  Kant  Lahiri  Chowdkry,  15  C.  L,  £.,  4i, 
distinguished.  NoBiv  Chunder  Chowshbt  «. 
DoKHOBALA  Dasz   .        .  L  Ij.  B»»  10  Galo.^  686 

OL  ■    Presumption    of 

joint  property, — ^When  property  stands  in  the  name 
of  a  female  member  of  a  joint  Hindu  family  there 
is  no  presumption  that  such  property  is  the  common 
property  of  the  funily.    Nisayana  v.  Kbishha 

[I.Ii.B.,8HaGU214 

^2.  ...._.  Forohase  and  possessioii  of 


portion  of  property  by  one  member. — Source 
ofpnrekaee'moneif, — ^Where  a  Hindu  family  lives  joint 
in  food  and  estate,  the  presumption  of  law  is  that  all 
the  properly  they  are  in  possession  of  is  joint  pro- 
perty, until  it  IS  shown  by  evidence  that  one  member 
of  the  family  is  possessed  of  separate  property.  The 
purchase  of  a  portion  of  the  property  in  the  name 
of  one  member  of  the  family,  and  the  existence  of 
receipts  in  his  name  respecting  it,  may  be  perfectly 
consistent  with  the  notion  of  its  being  joint.  The 
criterion  in  such  cases  in  India  is  to  consider  from 
what  source  the  purchase-money  comes.  Dhubx 
Dabs  Pavsst  v,  Shaka  Sooitdsby  Dbbia 

[6  W.  a,  P.  G.,  48 : 8  ICoore's  I.  A^  229 


aa 


Fnrchaae  by  one  member. — 

JBtndenee  of  want  qfewfieieni  funds, — Where  the 
plaintiff,  a  member  c^  a  joint  Hindu  family,  claimed 
a  share  in  certain  property  as  having  been  purchased 
with  the  joint  funds,  and  the  defendant  alleged  that 
it  was  purchased  by  him  with  his  o^m  funds ;  and  it 
was  proved  that  the  joint  family  property  was  not  at 
the  time  of  the  purchase  sufficient,  after  supporting 
the  family,  to  leave  any  surplus  funds  from  which 
the  proper^  in  suit  could  have  been  purchased, — Held 
that  the  presumption  of  joint  ownership  was  rebutted, 
and  it  was  for  the  plaintiff  to  show  the  acquisition  of 
the  property  with  joint  funds.  The  party  alleging 
self -acquisition  is  not  in  every  case  bound  to  show  the 
source  from  which  the  purchase-money  wlui  derived. 
DBITNOOKDBABBB  LALL  «.  OUNPUT  Lall 

[U  a  Ii.  B.,  201,  note :  10  W.  B.,  122 


BXNBn   LAW— jonrr   faicily— ih^ih 

tinned, 

1.  PRESUMPTION  AND  ONUS  OF  PBOOP  AS 
TO  JOINT  l^AMUAY—oomtinued. 

(c)  EriDSiroB  op  Sbpasatiox— ecw^«s<i. 

Forohase  by  one  member— ^oh^immuZ. 

94. '  Separate  acqwisi' 

tion^— Presumption,— Onus probandi, — The  presump- 
tion of  Hindu  law  that  any  proper^  aoquir^  during 
the  time  a  Hindu  family  remains  joint  belongs  to  all 
the  members  of  the  joint  family,  does  not  take  away 
the  onus  which  lies  on  the  pll^ntiff  in  a  suit  to  re- 
cover a  share  of  the  property  of  proving  his  case  j  it 
merely  aids  him  in  proving  i£  Such  presumption  is 
liable  to  be  rebutted  by  means  other  than  enquiring 
as  to  the  source  from  which  the  purchase-money  of 
the  property  was  derived.  That  criterion,  though 
the  most  satisfactory,  is  not  indiroensable.  Evidence 
that  the  property  clsimed  to  be  joint  was  purchased 
in  the  name  of  one  member  only,  that  after  the  pur- 
chase the  members  separated,  and  each  member 
carried  on  business  separately,  and  that  the  property 
was  thenceforward  in  the  exclusive  possession,  and 
used  for  the  business,  of  the  member  in  whose  name 
it  had  been  purchased,  is  evidence  sufficient  to  rebut 
the  presumption  that  the  property  was  joint,    Bho- 

LAJTATH  MIhTA  «.  AJOODHIA  PbBSAD  SoOKUI. 

[12  B.  It.  B^  886 :  20  W.  B^  65 
95.  _.  Beoeipt  of  purchase-money 


by  one  member. — Source  of  consideration-money 
for  purehase,^The  mere  fact  of  the  consideration- 
money  for  property  sold  by  a  member  of  a  joint 
Hindu  family  luBbving  passed  through  his  hands,  does 
not  relieve  him  of  the  onus  'of  proving  the  source 
from  which  the  money  came,  or  to  rebut  the  pre- 
sumption of  joint   ownership.      KooHJ   Bbhasbb 

DUTT  V,  KHBTTUlUrATH  DUTT        .       8  W.  B.,  270 

Separate  dealing  by  one  of 


96a    """"^^  _  _        _ 

several  partners.— Omw  probandi,— The  onus  of 
proving  separation  according  to  Hindu  law  is  on  the 
party  setting  it  up.  According  to  Hindu  law  a  sepa- 
rate dealing  is  no  proof  of  a  separation  of  partners. 
EIhbkboodhub  Lall  «.  Sestulbam 

[2Hay,86a 


97. 


SejMirate  aoqtdsition.— Omw 


proband*. — Purchase  by  one  member  of  family  in 
his  oum  name,  but  toith  joint  fkmds. — In  a  suit  by  a 
member  of  a  joint  Hindu  family  to  recover  possession 
of  certain  property  alleged  to  belong  to  the  joint 
estate,  but  which  had  been  purchased  by  the  defend- 
ant at  a  sale  in  execution  of  a  decree  passed  against 
the  estate  of  JZ.,  one  member  of  the  family,  for  his 
separate  debt,  the  defendants  sought  to  rebut  the 
presumption  that  the  property  in  dispute  was  part  of 
the  joint  estate  by  showing  that,  though  the  mem- 
bers of  the  family  were  joint  in  food,  and  at  particu- 
lar seasons  of  the  year  Hved  together  in  the  family 
dwelling-house,  they  also  had  separate  dealings  and 
funds  of  their  own;  and  that  while  the  family  had 
some  ancestral  estate,  several  members  of  the  nmily 
had  acquired  separate  property  from  their  own  funds, 
and  dealt  with  it  as  their  ow9  without  reference  to 
the  other  members  of  the  family.    They  also  relied 
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HUNDU     Xk/LW— JOnro    7AMILT— 9MI- 

timued, 

1.  PBESTTMPnON  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMlLY^HHmHmued, 

.(e)  SVXDBHOB  01  SiPAR&TZON— -0O»<HNM(lk 

Separate  aoqfoMtiotir—cotUifmed. 

on  the  following  facte  as  allowing  that  the  property 
in  dispnte  was  the  aeparate  property  of  M,,viz,,  that 
during  M,'9  lif  etime  the  other  memhers  of  the  ^mily 
allowed,  him  to  appear  to  the  world  ai  the  lole  owner 
thereof,  and  on  one  occasion  when  M^  B,  the  knrta»  and 
a  third  memher  of  the  family,  entered  into  a  secority- 
bond  with  the  Collector,  wherebv  R,  pledged  tms 
^perty,  and  the  two  others  pledged  other  proper- 
ties, each  of  them  described  the  property  pledged  by 
him  as  being  in  his  possession  **  without  the  right  of 
any  co-sharers.''  On  the  other  hand,  the  plaintiif,  in 
addition  to  oral  evidence  to  show  that  the  property 
in  dispute  had  been  purchased  out  of  the  joint  fami- 
ly funds,  although  the  purchase  was  made  in  the 
name  of  R,  alone,  filed  the  family  account-books  and 
the  private  account-books  of  R,  for  the  same  purpose, 
as  well  as  certain  letters  which  passed  between  B, 
and  R.  relative  to  the  purchase  of  the  property. 
Meld  that  the  evidence  as  to  the  separate  trading 
funds  and  property  of  the  several  members  of  the 
joint  family,  and  their  independent  dealing  with  sudi 
property,  £sclosed  such  a  state  of  things  as  might  be 
fairly  hdd  to  weaken,  if  not  altogether  to  rebut,  the 
ordinary  presumption  of  Hindu  law  as  to  propertv  in 
the  name  of  one  member  of  a  joint  fanuly,  and  to 
throw  upon  the  phuntiif  the  onus  of  establishing  the 
jtnnt  nature  of  the  proper^  clumed  by  dear  and 
cogent  evidence.  Seld^  also,  that  the  mere  fact  that 
JB.,  while  trading  on  his  separate  account,  was  per- 
mitted by  the  otiher  members  of  the  joint  family  to 
appear  to  the  world  as  the  sole  owner  of  family 
estotes,  did  not  disentitie  those  members  to  recover 
from  tiie  defendant,  the  purchaser  at  a  sale  in  execu- 
tion of  a  decree  against  JZ.,  their  own  share  of  such 
estates.  BosH8ivaI>0ODiUBiAii.GoirB8HCHuirDBB 
Siv    .    12B.Ii.B.,F.C^ai7:18W.B.,866 


8a 


>  Joini    fmndi.~^ 


Separate  iradinff, — Suit  between  a  widow  claiming 
administration  to  the  estate  and  effects  of  her  de- 
ceased husband  as  his  only  legal  personal  representa- 
tive, and  a  caveator  claiming  the  whole  family  pro- 
perty as  an  undivided  second  cousin  of  the  deceased 
and  sole  surviving  member  of  the  family.  The  widow 
asserted  a  division,  and  that  the  whole  property  of  the 
deceased  had  been  self-acqiured  by  his  father.  The 
Court  of  first  instance  found  against  division  and 
against  self -acquisition,  laying  the  burthen  of  proof 
of  each  question  entirely  on  the  party  asserting  the 
facts.  On  appeal  it  was  contended  for  the  appdlant 
fthe  plaintiff  that  the  onus  on  pUuntiff  was  sufficientiy 
discharged  when  it  was  shown  that  the  two  branches 
of  the  fiiunilv  were  trading  separately,  and  that  cer- 
tain items  of  property  were  acquired  in  the  names  of 
members  of  the  branch  of  the  family  to  which  plain- 
tiff's  husband  belonged ;  that  then  it  rested  witii  the 
other  side  to  show  that  there  were  joint  funds  from 
which  the  purchases  could  have  been  made.  Held, 
in  accordanoe  with  the  view  of  the  Judicial  Gommit- 


BXETDU     IiAW— JOnfT     TAKILT— Mm- 

Hmied, 

1.  PBESUMFTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  PAMILY-eoii^jMkwI. 

(o)  EnDBVOB  OV  SlPlSATIOH— tfOa^flMMll. 

Separate  aoqtiisition-^ofllHMMi. 
tee  of  the  Privy  Council  in  Dhmrm  Date  JPamdey  v. 
Skama  Soondery  Dibiak,  3  Moor^e  L  A,,  229;  and 
the  observations  of  Couch,  CJl,  in  Taruck  Ckander 
Poddar  v.  Jodheektir  Ckunder  Koondoo,  11  B.  L.  A, 
193,  that  such  a  contention  could  not  be  maintained. 
Vbdayalu  «.  Na&ataha   •  L  Ii.  B.,  2  Kad.,  10 

99. 


Self-aoqnisitlQEU— PaHt^'2»/y 
of  property  given  by  father  to  §oni.—ArransfemenU 
made  ae  to  eMoymeni  of  joint  property,  Sffeet  of,  on 
mMii#r««— whilst  the  members  of  a  Hindu  family  are 
found  in  possession  of  joint  ancestral  estate,  all  pro- 
perty In  the  possession  of  any  member  of  the  family 
is  to  be  presumed  to  be  joint^  and  it  is  incumbent  on 
the  member  who  claims  property  in  his  possession  as 
his  separate  property  to  prove  his  sole  titie  to  it. 
Separate  property  may  be  acquired  by  a  member  of 
an  undivided  family  by  gift,  and  the  character  of 
impartibilit^  attaches  to  gfifts  made  by  a  father  to  his 
unaeparated  sods.  What  is  acquired  by  the  father's 
favour  will  subsequently  be  declared  exempt  from 
partition.  Separate  property  may  be  acquired  by  the 
exertions  of  a  member  of  the  famllv  without  detri- 
ment to  the  family  funds.  It  may  be  acquired  with 
money  borrowed  on  the  sole  credit  of  the  borrower,  and 
it  may  be  acquired  by  the  mutual  agreement  of  the 
members  of  tiie  family.  It  is  not  necessary  for  the 
preservation  of  the  joint  nature  of  family  property 
that  the  members  of  the  family  should  live  in  com- 
mensalit^;  they  may  dwell  and  mess  apart,  and  yet 
remain  joint  in  property.  Parties  who  allege  that 
the  acquisitions  ox  the  several  members  of  a  Hindu 
family  are  not  to  be  brought  into  hotchpot»  and  divided 
per  etirpet,  must  show  that  they  were  acquired  in 
such  a  manner  as  to  constitute  tiiem  separate  pro- 
perty and  impartible.  And  it  is  incumbent  on  those 
parties  who  admit  that  a  partition  has  been  <"«"!<»  of 
certain  portions  of  the  fao^y  estate,  and  seekare-parw 
tition  <tf  the  portion  so  partitioned,  to  show  that  a 
condition  attached  to  the  partition  which  rendered  it 
inoperative,  or  that  the  members  of  the  family  have 
consented  to  a  re-partition  of  it  The  several  members 
of  a  family  may  agree  to  take  loans  from  the  com- 
mon fund,  and  treat  the  profits  on  such  loans  as  the 
separate  property  of  the  several  members  by  whom 
the  loans  have  been  respectively  taken.  Nubshivo 
Dasb  «.  Naradt  Dass         •        •    8  IT.  W^  817 

AifirmedbyPrivyOoundlinS.C.   26W.B^17 
Separate     aoquisitian.  — 


100. .  

Membere  earryiny  on  eeparate  deaUn^e.-— Manager 
of  joimt family. ^In  a  suit  for  partition  and  for  an 
account  from  the  prindpal  defendant,  who  was  alleged 
to  have  been  thekurta  of  a  joint  Hindu  family  since 
the  death  of  a  former  kuita,  it  appeared  that  the 
former  kurta  by  his  will  directed  tbtt  his  wife  and 
daughter-in-law  should  manage  his  property  during 
the  minority  of  the  plaintiffs  who  were  his  son  and 
grandson.     These  Udies  applied  for  a  certificate 
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HIKDU     IjAW— JOnVT     FAIOLT— cow- 

I.  PRESUMPTION  AND  ONUS  OP  PROOF  AS 
TO  JOINT  FAMILT-^Oft^MMtf. 

{e)  EVIDBHOI  Oi  SbPAXATIOV— MWftlMAi. 

Separate  aoqfadMion-^onHiMed, 

under  Act  XXYII  of  1880,  and  thereapon  m  gnsrdiani 
for  the  plaintiilB  granted  an  am-mokhtamamah  to  the 
prindp^  defendant.  In  the  salt  the  defendants 
varioosly  claimed  the  properties  alleged  to  be  joint 
as  their  separate  acqaisitions,  and  there  was  eridence 
of  the  different  members  of  the  family  having  carried 
on  separate  dealings.  The  lower  Court  fouid  that 
the  principal  defendant  was  not  under  the  circum- 
•tances  kurta  of  the  family,  but  held  that  the  burden 
of  proving  separate  aoquiution  was  upoft  the  defend- 
ants, and  dedared  the  properties  claimed  to  be  joint. 
On  appeal  held  (1)  that  the  prindpal  defendant  was 
not  tba  kurta,  and  that  the  plaintiffs  were  bound  to 
look  to  the  managers  first,  and  (2^  that  although  the 
members  of  the  family  had  certam  properties  joint, 
yet  the  ordinary  presumption  applicable  to  a  simple 
case  of  coparcenary  did  not  apply.  Udot  ChaItd 
Biswas  v.  Pahohoo  Ram  Biswas.  HuBoxoin  Dasi 
«.  Pahohoo  Rax  Biswas  .       .  U  C.  L.  B.,  614 


lOL 


Iiong  possemion  as  pro- 


prietor.—iVoqf  of  teparoHau.'—ln.  a  suit  brought 
to  recover  a  shue  of  land  alleged  to  be  joint  family 
property  where  the  defendants  pleaded  possession  as 
proprietors  for  more  than  thirty  years, — Htld  it  was 
not  necessary  to  prove  actual  separation,  but  it  was 
enough  to  show  that  the  defendants  had  been  in  pos- 
session as  they  alleged.    Gn&ATi  «.  Gubatx 

[8  Bom.,  A.  G.,  170 

.  Ravb  «.  Rasb    .        •       8  Bom.,  A*  CITS 

102. SetUement  with  one  mem- 
ber of  Joint  f)ami]y« — Separate  ae^iiition,  Proof 
of. — The  fact  of  a  settlement  being  made  with  one 
member  of  a  joint  Hindu  family  does  not  negative 
the  rights  of  other  members  to  a  participation  in  the 
property  so  settled ;  nor  is  it  necessary  for  such  other 
members,  if  living,  in  commensality  with  the  former 
as  joint  proprietors,  to  prove  that  they  actaally  con- 
tributed money  towards  the  acquisition  of  the  pro- 
perty.    Huso  SOONBVBU  DlBIA  «.  DOOBOA  DOSS 

Bhuttachabjbb    .  16W.B.,S15 


108. 


Distribution  of  land  and 


tsnants.—i'ar^'^to*  of  hhoii  oetate, — Proof  of 
partition. — ^Where  the  plaintiffs  sued  for  the  parti- 
tion of  a  khoti  estate,  alleging  that  they  and  the 
defendants  were  joint  proprietors  thereof,  and  where 
the  defendants  admitted  tiiat  the  estate  was  origin- 
ally joint,  but  set  up  that  a  partition  had  taken  place 
more  than  a  hundred  and  fifty  years  ago,— JSTsU  that 
tiie  burden  of  proving  that  a  partition  had  been  made 
lay  on  the  defendant^  and  that  the  mere  distribution 
of  land  and  tenants,  such  as  is  usual  in  the  South 
Konkan,  while  a  khoti  estate  continues  to  be  held 
in  coparcenary,  in  no  way  established  a  formal  parti- 
tion.    BaBASUST  BUT  OOBIVBSHST  «.  JntSHlTr  BIN 

Ybsshbv     ....    6  Bom«,  A.  C  71 

II 


HXNDU   XiAW-nJonrr   familt— «<>«- 

Umaod, 

2.  NATURE  OF  AND  INTEREST  IN 
PROPERTY. 

(a)  Akobstbal  Pbopbbtt. 

104. Ancestral    property, 

Meaning  Cl.—Immoneahlo  property  of  faiker,— 
Ancestral  property  is  not  confined  to  such  property 
as  the  father  derives  from  his  father  or  any  ancestor, 
but  means  at  least  immoveable  proper^  derived  from 
the  father,  however  acquired  by  him.  RAjmohuk 
GOSSAIB  9.  GOUBKOHUir  OossAiir 

.  [4  W.  B.,  P.  G.»  47: 8  Moore's  I.  A..  91 


106. 


Property  pnrehased  by 


fistther  as  manager  for  himself  and  sonsl- 
P%ro\a9e  from  prqfiie  of  amoettral  family, — Pro- 
perty pnrehased  by  a  ttiher  in  possession  of  ances- 
tral property,  as  manager  for  himself  and  his  sons, 
from  the  profits  of  such  ancestral  property,  is  itself 
ancestral  property.  SHTTnABUHi)  Moblafattux  v, 
BOKOMA£BB  Doss  6  W.  B.,  866 


loa 


Joint  anoestral  property 


alter  distribution.— CAotoo^m-  of  eharee  ofkeire. 
—Where  the  hevra  of  a  deceased  Hindu,  by  an  ar- 
rangement with  a  third  party  who  claimed  to  be  an 
heir,  distdbuted  the  property  between  them,  such 
property  after  its  distribution  retained  its  character 
as  ancestral  property,  and  shares  taken  under  the 
arrangement  are  not  to  be  .regarded  as  the  self -ac- 
quired proper^  of  the  heirs  who  took  them.  MswA 
EoovwBB  V,  LaliiA  Ovdh  Bbeabd  Lall 

{8  Agra,  811 

107. Anoestral  property  in- 
herited firom  brothers.— Ja^tfTSff^  qfeone  in  tm- 
eeetral  property, — 8,  died,  leaving  three  sons  and  an- 
oestral pn^ierty,  of  which  JT.,  one  of  8*e  sons,  took 
a  third  sluure.  On  the  death  of  another  of  8*e  sona 
without  issue,  K*e  original  share  was  increased  by 
his  deceased  brother's  share.  Held  that,  aooordinff^ 
to  the  Mitakshara  law,  one  of  JC's  sons  was  entitleiC 
during  K/e  lifetime,  to  brin^  a  suit  to  assert  his 
right  in  the  sharo  of  JT.,  inherited  from  his  deceased 
brother,  such  sharo  being  anoestral  proper^.    Guv- 

GOO  MniiL  9.  BnVSXBDHVB 

[1  ST.  W.,  Part  Q,  p.  79 :  Bd.  1878, 170 

106. Koveable  oonverted  into 

immoTeable  property*— Jft^oiwAara  Imo,-^ 
Q^utre, — Whether  anoestral  property  which  was 
moveable  when  it  descended,  but  has  been  converted' 
into  immoveable  property,  is  not  immoveable  ances- 
tral property  for  the  purposes  of  the  Mitakshara  law. 
Sham  Nasaiv  Sihoh  v.  RuaBOOBUBDTAK 

[X  Ii.  Bh  8  Calo,  606: 1  C.  L.  B^  848 

109. Interoet  of  eone 

in  aneeetral  property. — MUak^kam  lawr^Adopted 
eone* — ^Whero  money  derived  from  anoestral  estates  is 
invested,  before  the  adoption  of  a  son,  in  the  pur* 
chase  cf  immoveable  property  which  continues  to 
exist  at  the  time  of  the  adoption,  the  adopted  son  has 
equally  a  vested  right  in  that  property  as  he  has  ift 
any  (jbher  similar  immoveable  property  which  the 
f auier  had  it  in  his  power  berore  the  adoptioB  to 
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yrumTT     liAW-^OINT    FAMIIiY— co»- 

timued. 

3.  NATURE  OF  AND  INTEREST  IN 
FBjOFERTY— continued, 

(a)  AiroiSTAAL  ^JU}FKa,TY—*continu€d. 

Koveable   oonTerted    into    immoveable 
property^— co»<tini«<i, 

Alienate,  bat  which  he  did  not  alienate.     Svi>ASXnn> 

MOUAPATXITK  V.  SOOBJOOMOBBS  DaYBB 

CUW.B^486 

This  case  went  to  the  Privy  Council,  bat  it  was 

decided  on  a  point  which  made  the  deciaion  of  this 

point  anneceesary. 

See  SooBJOXOVU  Dxm  «.  SuDSAvmrD  Moha- 

PATTiB  9  .    la  B.  Ii.  B.,  804 

[20  W.  IL,  877 

Ii.  B.  L  A.  Bnp.  Vol,  812 

110. ^Property  onoe  anoestral  but 

alienated  and  re-purohaaed  with,  separate 
ftinds. — Eecovered' aneegtral  property, — The  princi- 
ple of  the  Hitakshara  law  that,  if  a  father  reoorer 
anceetxal  property  which  had  been  taken  away  by  a 
ftranger  and  not  recovered  by  the  grand&ther,  he 
need  not  share  it  against  his  inclination  with  his 
sons,  was  held  to  apply  d  fortiori  where  the  property 
would  have  been  irrevocably  lost  to  the  family,  bat 
was  re-purchased  by  a  member  who  was  at  the  time 
solely  entiUed,  and  who  advanced  the  money  out  of 
his  self-acquired  property.  Boxaxbb  Sahoo  «. 
CouBT  ov  Wabds  •         14  W.  B^  84 


UL 


Interest  of  son  in  Joint 


family  property. — Copmrcenary  riffhte.^UmiiO' 
Hon, — A  son  during  the  Ufe  of  his  father  has,  as 
coparcener,  a  present  proprietarv  interest  in  the 
ancestral  property  to  the  extent  of  hu  proper  share; 
but  beyond  thftt  he  has  vested  in  him  no  l^pl  inter- 
est whatever  whilst  his  father  is  alive.  Except  in 
respect  of  his  coparcenary  rights,  a  son  is  not  in  a 
^U&rent  position  as  to  the  oorpue  of  the  ancestral 
property  from  that  of  any  other  relation  who  is  an 
hor-apparent  of  the  owner  of  property.  Though 
the  Limitation  Act  may  have  berai  decided  to  be  a 
bar  to  a  suit  by  the  son  for  partition,  his  right  as 
coparcener  has  not  thereby  been  destroyed,  and  it 
may  be  that  he  is  entitled  to  relief  against  the  im- 
proper disposal  by  the  defendant  of  more  than  his 
proper  share  of  the  prc^rty.  Rataohablv  v.  Ybk- 
XATABAXANiAa  4  Mad^  00 


iia 


Property  acquired  by  liti- 
gation.— Self-acquired  property  devised  by  a  father 
to  his  son,— Earnings  of  father  as  mill  manager. — 
JProperty  left  by  testaior  to  be  held  moveable  or 
immoveable  according  to  its  condition  at  his  death, 
— Defendant's  great-grandfather  (Jf^  died  in  1792, 
leaving  a  will,  dated  1789,  whereby  he  directed  his 
property  to  be  equally  divided  among  his  five  sons,  of 
whom  H,  (the  grandfather  of  defendant),  was  one. 
The  property  became  the  subject  of  litigation,  and 
was  not  divided  until  1852,  long  after  the  death  of  M,, 
which  took  place  in  1808.  M,'s  share  was  received  m 
1852  l^  the  execators  of  his  son,  N,  (defendant's 
father),  who  had  died  in  1848.  Seld  that  this 
proper^  came  to  the  defendant  by  inheritance,  and 


HIKDU     IiAW-nJODSTT     FAXILT— 0M« 

Unued. 

2.  NATURE  OF  AND  INTEREST  IN 
PROPERTY— tfoa^'iHM^ 

(o)  AH0B8TBAL  PBOPBBTT^eOfl&'MMct, 

Property   aoqnired   by     Utig^tUm— <wfi. 

tinned, 

was  ancestral  property  and  was  not  capable  of  being 
given  or  willed  away  by  him.  Farther,  that,  as 
having  regard  to  M,'s  will,  there  was  no  apparent 
intention  on  the  part  of  the  testator  to  convert  into 
money  such  of  his  property  as  consisted  of  lands  and 
houses,  the  general  rule  of  law  applied,  vis.,  that  the 
property  must  be  held  to  be  real  or  personal  according 
to  the  actual  condition  in  which  it  existed  at  the 
testator's  death.  AU  property  Mquired  oat  of  the 
income  of  ancestral  property  is  itself  ancestral, 
whether  acquired  before  or  after  the  birth  of  a  son. 
In  order  to  entitle  a  coparcener  to  hold,  as  proper^ 
sdf-9cqaired  by  him,  pioperty  which  has  been  re- 


covered by  his' exertions  ^s.^.,  by  litigation),  such 
proptarty  must  have  been  recovered  from  usurpers 
holding  it  adversely  to  the  family ;  the  coparceners 
must  have  abandoned , their  rights;  and  where  such 
abandonment  ii  a  matter  qf  iiSference,  the  ooparcen-. 
ers,  to  whom  it  has  been  imputed,  must  have  been 
in  a  pontion  to  sue.  A  son  to  whom  his  father 
leaves  his  self-acquired  property  by  will  takes  the 
property  under  the  will,  and  not  by  inheritance ;  and 
as  property  received  by  will  is  held  by  Hindu  law  to 
be  received  by  gift,  such  property  is  self -acquired  in 
the  hands  of  the  son,  and  is  not  subject  to  partition. 
The  first  defendant  was  sued  by  his  son  for  partition. 
Some  of  the  property  in  the  defendant's  hands  con- 
sisted of  his  earnings  as  manager  of  a  mill  and  of  the 
investments  of  such  earnings.  The  mill  had  been 
established  in  1860,  and  the  defendant  bought  thirty- 
nine  shares  out  of  the  anoestral  funds  in  his  hands. 
He  was  appointed  chairman  df  the  oompany,  and 
managed  the  mill  for  ten  years  without  any  remuner- 
ation. His  management  was  very  saccenfal,  and 
good  dividends  were  declared  every  year  from  1868. 
In  1870  he  declined  to  work  any  longer  without  re- 
munetration,  and  at  a  meeting  of  the  shareholders  he 
was  app^ted  managing  director,  and  was  granted  a 
commission  on  all  sales  effected  by  the  oompany. 
Held  that  the  commission  so  received  by  the  defend- 
ant was  his  self -acquired  property.  Under  the  dr- 
cumstances  it  might  safely  be  inferred  that  he  did 
not  obtain  the  appointment  of  manager  bv  the  direct 
influence  of  the  shares  which  he  held  in  the  company. 
The  gratuitous  services  which  he  had  for  years  render- 
ed to  the  shareholders  had  influenced  them  in  giving 
him  the  appointment,  and  such  influence  could  not  be. 
said  to  have  been  created  by  the  direct  instrumentality 
of  the  ancestral  property.  In  a  suit  for  partition 
brought  by  a  son  against  his  father, — Seld  that  the 
plaintifl!  was  entitied  to  partition  of  the  ancestral 
property  as  it  subsisted  at  the  date  of  the  suit.  A 
custom  alleged  to  exist  among  the  Kapoli  Bania  caste, 
according  to  which  a  son  is  not  entitied  to  the  parti- 
tion of  ancestral  propertv  in  his  father's  lifetime  and 
against  his  father's  vnUf—Seld  not  proved.  Jao- 
xoHASPAS  MAiraAu>A0  V.  Makoaldas  Nathfbhot 
[I.  L.  B.,  10  Bom.,  62& 
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a.  NATUBB  OF  Ain>  INTEBBST  IN 
PBOPEBTY-Hioii^tiM^ci. 

(«)  Ahobstbaxi  Pbopbbvt— omMmmcI. 

Ua. PvoAto  ia  bUBiness  where 

eapital  ia  anoestral  property.— Pro/S^  eamed 
hjf  loam  and  hjf  eommUiions.—Fom  brothers  of  the 
Catchi-Memon  oommunity  carried  on  trade  with 
capitsl  inherited  from  their  father.  Large  profits 
were  made  in  the  coarse  of  bosiness.  It  was  alleged 
that  some  of  the  profits  were  made  by  means  of  Ar- 
rowed capitid,  and  some  arose  ont  ot  a  commission 
bosisesB  in  which  the  capital  of  the  firm  was  not  nsed 
at  all;  and  it  was  contended  that  such  profits  could 
not  be  considered  as  ancestnl  funds.  It  appeared, 
howerer,  that  the  entire  business  was  carried  on  by 
the  wme  firm.  There  were  common  books^  common 
eipenaes,  and  a  oommon  staif .  The  borrowed  money 
was  put  into  the  general  cash  with  the  original 
capitaL  Held  that  the  whole  property  was  anoestraL 
Augnientationsy  which  blend,  as  they  accrue,  with  the 
original  estate,  partake  of  the  character  of  that  estate. 
Moreover,  the  loans  in  question  and  the  extension  of 
business,  to  which  they  led,  might  have  prodboed 
heavy  losses  instead  of  great  pn^ts,  and  the  family 
property  wouki  have  been  liable  to  debts  so  incurred. 
The  family  property,  being  thus  subject  to  liabilities 
arising  from  the  loans,  was  entitled  to  participate 
in  any  benefits  resulting  from  them.  Maboumd 
8n>iCK  e,  Ahmbd.  i^DULA  Haji  Abdsatab  v, 
Ahmbd     ....    I.  L.  B^  10  Bom^  1 


114. 


Property  bona  fide  dUh 


poeed  of  before  birth  of  BOiLr--E%ghU  qf§wu, 
A/ier-bom  9om»^S<m  bom  tubseqfieniiy  ia  adoptitm 
hyfaiker  and  parHHom,^Aiocor^dng  to  Hindu  law, 
aoBs  aocpire  rights  only  in  the  property  which  behmged 
to  their  fither  at  the  time  of  thor  Urth,  and  havp  no 
legal  claim  to  property  of  wluoh  a  ftond  >li{0  diiposi- 
aion,  effectual  as  against  their  father,  had  been  made 
long  before  they  were  bom.  The  right  of  an  afterw 
bom  son  to  share  as  a  ooparoener  divided  property 
depends  upon  his  mother  b^ng  pregnant  with  mm  at 
the  time  of  a  partition.  The  father  of  the  pkiintiflk 
adopted  the  third  defendant.  After  the  adoption 
the  wife  of  the  father  gave  birth  to  a  son.  There* 
Qjpon  the  father  effected  a  division  of  the  property 
with  the  adopted  son,  and  gave  the  latter  a  larger 
share  than  he  was  entitled  to  receive  by  law.  The 
father  married  a  second  wife,  and  the  phuntiffii  wera 
the  issue  of  the  marriage.  Held  that  the  plaintilb 
were  not  entitled  to  a  partition  of  any  portion  of  the 
property  which  fell  to  the  share  of  the  adopted  son. 
Ybkbtax lAX  «.  AaNiswABiAB       .    4  Mad^  807 

lUk  ■  ■  Interest  of  son  inanoestral 


property,— Jft^a*#*ar«  Jow.— According  to  the 
Kitakshara  law,  sons  have  a  vested  interest  in  ances- 
tral property,  which  interest  is  saleable  at  any  time 
in  satis&ction  of  daims  against  them.  QooB  Sttbitz 
Doss  «.  Bax  SuBvir  Bhitxut         .    5W.:b.,54 

And  also  to  the  profits  of   ancestral   property 

SUAAHVBD  MOHAPAITUB  «.  SOOBJOO  MONBB  DaTXB 

|1IW.B^486 


Hnued. 

S.  NATUBE  OF  AND  INTBBBST  I^ 
VBOFEKTY-^caniinued. 

(a)  Abobstbal  ^onivn^-eoniina^d. 

Interest  of  son  in  AnoestKal  property— 


ua 


AnoeHrmi  im- 


fmoveahU  properi^.^RighU  of  father  aind  ion^-^dmii 
^  faiker  to  ^eet  ion, — ^The  ions  in  an  undirided 
Hindu  fiamily,  although  they  have  a  proprietary  right 
in  the  paternal  and  ancesfend  estate,  have  not  iiMle- 
pendea!kt  dominion.  Where,  therefore^  the  plaintiff 
sued  to  eject  the  defendant,  his  son,  from  a  portion  of 
a  house,  partly  self-acquired  by  the  plaintiff  and 
partly  ancestral  property,  in  which  the  defendant  was 
Uving  against  the- plaintiff's  will,  the  Court  decreed 
the  daim.    Baidbo  Bas  e.  Shax  La£ 

[I.I..B^1AU.,77 

(b)  AOQVIBBD  PBOFBBTr. 

1X7.  I  Property  inherited  through 

mother* — Snooession  of  fefhaU  to  impartible  S9- 
mindaru — Property  inherited  through  a  mother  is  not 
''self -acquired"  as  between  her  son  and  grandson. 
MuTTA Ab  Chbtti  o.  Sakgili  Viba  Pandia  Chikba 
1. 1..  B^  8  Mad.,  870 

Property    aoquired    tram 


118. _      . 

fktther^in-'law  on  marriage^— XcaM2»^  to  parti' 
Moil.— Property  acquired  from  a  father-in-law  ia 
self -acquired  property  and  therefore  not  liable  to  be 
shared  in  by  a  brother.  Behabbb  Lal  Bot  v,  Lall 
CiiabdBot      ....    26W.B^807 


119. 


Father's  interest  in  self- 


acquired  proi>erty  of  son. — Separation, — The 
doctrine  of  Hindu  law  that  a  father  takes  a  share  in 
his  son's  self -acquired  property  appUee  only  to  cases 
of  families  in  joint  estate,  but  not  where  separation 
in  estate  has  taken  place.     Abubd  Mohuv  Paul 

ObOWDBBX  «•  SUAMAS002n)UBI 

[W.  B.,  1864,  852 


120.' 


Pro|>er1y    acquired     by 


member  while  drawing  income  f^om  family. 

— Property  acquired  by  a  Hindu  while  drawing  an  in- 
come from  his  family  is  liable  to  partition.    Raka- 

8HB8HAIAYA  PABPAT  9,  BHAC^ATAT  PaBBAT 

[41Cad.,5 


121. 


Property  acquired  by  one 


member  in^  trading,— J?<i«ica^toi*  at  eapenso  qf 
joint  family. — Quare, — ^Where  a  member  of  a  joint 
Hindu  family  si^eet  to  tiie  Mitakshara  law  hsis  re- 
ceived a  general  education  at  the^  expense  of  the  joint 
fiunily  funds,  but  is  shown  to  have  derived  no  material 
weal£  from  those  funds,  does  jjroperi^  which  he 
afterwards  acquires  by  the  exercise  of  his  industry 
and  intelligence  in  successful  trading  become  joint 
in  the  contemplation  of  the  Hindu  law  P  Dedsionr  of 
the  Indian  Comrts  bearing  on  this  question  observed  on. 
Pattlibx  Valoo  Chbttx  «.  Paulxbk  Soobtab 
Chbttt  .  »  •  •  I.  Ii.  B.»  1  Mad.,  252 
[I..  B.,  4  I.  A.p  109 
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timued. 

2.  NATURE  OF  AND  INTEBBST  IN 

(5)  AOQUiSBD  Fbopbbtt — eoniimued, 
12S.  ■  Oains   of  wAsaoB^Sdmea^ 

Uonal  famihf  expenie,—QtajiB  of  scieiioe  aoqmred  at 
the  fuDJly  expeiue,  and  wldlst  the  aoqairer  u  le- 
odving  a  family  miunteiiaiioe,  are  liahle  to  partitioD, 
and  npon  the  cUath  of  the  aoqairer  form  part  of  the 
family  property,  and  do  not  pass  to  hie  widow.  Bai 
Mavoha  o.  Nabotaxsas  Kaskisab 

[6  BonL,  A.  0.»  64 


laa 


Self-aoqwired 


froftrUf, — TarfnJtion, — ^The  aoqnintion  of  a  distinct 
property  by  a  member  of  an  nndivided  Hindu  family 
without  the  aid  of  joint  fnndf  if  his  self -acquired 
property,  and  is  not  subject  to  partition;  but  the  im- 
provement or  augmentation  of  the  ftunil^  property  by 
the  exertions  of  one  of  the  members  is  subject  to 
diyision.  Hindu  law  texts  regarding  gains  of  sdence 
establish  it  as  a  rule  of  Hindu  law  that  the  ordinary 
gains  of  science  are  divisible,  when  such  science  has 
been  imparted  at  the  fBunily  expense,  and  acquired 
while  receiving  a  family  miuntenanoe;  but  that  it 
is  otherwise  when  the  sdenoe  has  been  imparted 
at  the  expense  of  persons  who  are  not  members 
of  the  acquirer's  familv.  When  the  Hindu  texts 
speak  of  the  gains  of  science,  they  intend  the 
special  training  for  a  particular  profession  which  is 
the  immediate  source  of  the  gains,  and  not  the 
general  elementary  education  which  is  the  stepping- 
stone  to  tiie  acquisition  of  all  science.  Consequently, 
the  property  acquired  by  a  Subordinate  Judge  who 
had  received  elementary  education  at  the  family 
expense,  but  a  knowledge  of  law  and  judicial  practice 
without  such  aid,  is  impartible.  The  ruling  of  the 
Privy  Council  in  Xtmmoa  Boo  Sudasev  v.  Mullar 
Rao  Bc^ee,  2  Knapp,  60,  interpreted.to  mean  no  more 
than  the  law  as  now  settled,  vU.,  that  when  there  is 
ancestral  property  by  means  of  which  other  property 
may  have  been  acquired,  then  it  is  for  the  party 
alleging  self -acquisition  to  prove  that  it  was  acquired 
without  any  ud  from  the  familv  estate.  Bai  Mam- 
cha  V.  Narotamdat,  6  Bom,,  1,  distioguished.  Dictum 
of  MiTTSB,  J,,  in  Dhunookdharee  v.  Chmpui  Lai, 
11  B,  L.  JR.,  201 :  10  W.  R.,  ifl»-that  the  Hindu  law 
nowhere  sanctions  the  contention  that  the  acquisition 
of  a  member  of  a  Hindu  family  who  has  received 
education  from  the  joint  estate  is  liable  to  partition — 
commented  on  as  not  strictly  correct.  LAKBHiCAJf 
Mayabax  «.  Jajotabai  .    I.  Ik  B^  6  Bom«  225 


124. 


.  PrwtU^Htm, — 


The  ordinary  gains  of  sdence  are  divisible  when  such 
science  has  b^  imi«rted  at  the  family  expense  and 
acquired  while  receiving  a  family  maintenance.  Seous^ 
where  the  science  has  been  imparted  at  the  expense 
of  persons  not  members  of  the  learner's  family.  The 
trade  of  prostitutdon  is  recognised  and  legalised  by 
Hindu  law.  CHALAXosmA  AXiASAin  «.  ChaIakok- 
DA  Batha  Chalax     •  •       2]CacL»56 


125. 


Inoome  derived  firom  pros- 


titUtiOii.— Daaciii^  girLSdwoium  in  dancing 


wamxr   ULw-joum   vamxly- 

Unmed, 

2.  NATUBE  OF  AND  INTEBEST  IN 
PBOPEBTT— «oii<iiNie<f. 

(h)  AcQinxiD  Pbofebtt — eoniitmsd. 

Inoome  derived  firom  pmUtntloii- 

tinmed, 

and  mnaic, — Property  acquired  with  inoome  derived 
from  prostitution  by  a  Hmdn  dancing  ^1  who  has 
received  the  ordinary  education  in  music  and  dancing 
is  not  partible.    BooioaAM  «.  Swoiuiam 

[I.I..B.,4]Cad.,880 


12a 


Profbeoional   eamingit  of 


vakil.— i8Ss{f-<Mgin>Mi  properig. — Gain9  ^  seienee, 
— Upon  the  question  whether  the  professional  earn- 
ings of  a  vakil  were  generally  his  self -acquisition  and 
impartible. — Held,  by  KntDMUiMT,  J*.,  that  the  ques- 
tion must  be  upon  the  facts  in  each  case,  how  far  the 
common  family  means  were  instrumental  in  enabling 
the  professional  man  to  earn  the  property  which  is 
claimed  as  subject  to  partition.  The  fair  presump- 
tion is  that  sudi  attainments  as  ai«  usually  possessed 
by  a  vakil  have  been  acquired  with  the  assistance  of 
the  ftunily  means.  Bg  Hollowat,  J,,  that  the  ordi- 
nary gains  of  science  by  one  who  has  received  a 
fanuly  maintenance  are  certainly  partible.  More- 
over, within  the  meaning  of  the  authorities,  a  vakil's 
business  is  not  matter  of  science  at  aU.    Dubyasulu 

GtASaADHAXUDV  «.  Dl7BTAfll7XA  NABABAIOCAH 

C7Mad.»47 


127. 


Partnereliip        property.— 


Agreement  allowing  members  to  draw  eeparatelg  from 
aeeete  of  firm. — Self-acqwired  propertg. — Where  the 
relation  between  the  plaintiff  and  the  defendant  ([two 
brothers)wasnot  strictly  that  (rf  members  of  a  joint 
undivided  Hmdu  family,  since  although  they  were  joint 
as  to  their  general  concerns,  and  in  some  sense  joint 
as  members  of  a  family,  yet  that  relation  was  quali- 
fied by  the  provision  oontuned  in  a  family  arrange- 
ment whereby  each  member  of  the  family  might  take 
out  and  use  assets  derived  from  a  partnership  firm 
for  the  benefit  of  his  sole  and  separate  speculations. 
Held  that  the  plaintiff  was  not  entitled. to  throw  his 
own  and  his  brother's  acquisitions  into  hotchpot  and 
to  claim  an  equal  division  of  them.  The  arrange- 
ment b^ng  of  such  an  extraordinary  character  as  to 
leave  it  in  the  power  of  each  member  to  draw  to  an 
unlimited  extent  upon  the  assets  of  the  firm,  the 
Privy  Council  dedhied  to  extend  the  operation  of 
such  an  agreement  one  iota  beyond  its  terms,  and 
were  therefore  of  opinion  that  tiie  High  Court  was 
right  in  drawing  a  distinction  between  pledging  the 
d^t  of  the  finn  and  drawing  out  money  actually 
belonging  to  the  firm.  NuBBiiraH  D088  o.  Nabain 
D088  ;      *.    26W.B..17 

Aifirmiitf  decision  of  High  Court  in  S.  C. 

[8  IT.  W.,  217 

8.  NATUBE  OP  JOINT  FAMILY  AND 
POSITION  OF  MANAOEB. 

12a 


Eights    of    members    of 

family. — BoeiHon  of  manager.— Ageni, — Truetee^ 
— Memberaof  a  |Iindu  family,  with  vested  interests  in 
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HINQXT     liAW— JOBST     FAMILY— eoii- 

Hmmid. 

8.  NATUEE  OF  JOINT  FAMILY  AND  POSI- 
TION OF  MANAGER— eoii^tiMM<<. 

Bights  of  members  of  UaaHj-^eontinmed, 

their  joint  property,  chooeing  to  continue  in  a  state 
of  commennlity  and  joint  frmtion,  do  not  poBsess  in- 
dividoally  any  seyeral  proprietary  right  other  than  an 
alienable  right  to  call  for  partition.  The  karta  of  a 
joint  Hindu  family  in  general  is  the  mere  mouthpiece 
of  the  family,  and  not  an  agent  with  delegated  autho- 
rity in  a  fiduciary  and  accountable  relation  to  the  rest 
of  the  family.  As  long  as  a  member  of  such  a 
family  is  a  minor,  the  karta  is  in  the  position  of  a 
trustee  for  him  of  the  joint  property  to  the  extent  of 
his  share  in  it,  and  is  liable  to  account  for  It  to  him 
when  the  trusteeship  ceases.  Chttokuv  Lall  Sikoh 
e.  PoEAH  Chttvbxb  SiHOH  •        •    9W.B^488 

IW. KaiiAger.LiabiUly  o£,toao- 

OOOnt. — ParinerMp,  JXtUmeiion  betweem  Sindu 
jfamil^  amd, — The  manager  of  a  joint  Hindu  ftunily 
is  not,  by  reason  of  his  occupying  that  position,  bound 
to  render  an  account  to  the  other  members  of  the 
family.  There  is  no  analogy  in  this  respect  between 
a  joint  Hindu  family  and  a  partnership.  Where  it 
was  arranged  amongst  the  members  of  a  joint  Hindu 
family  that  the  accounts  of  a  banking  busmess  carried 
on  by  them  should  be  kept  on  the  understanding  that 
the  profits,  when  realised,  should  be  diyided  amongst 
the  indiyidual  members  in  certain  proportions,  and 
that  the  expenses  of  each  member  should  be  credited 
and  chaiged  in  the  name  of  each  member,— AM 
that  this  was  in  the  nature  of  a  partnership,  and  an 
account  was  decreed.    Ravoavxahi  Dabi  v.  Kabi- 

VATH  DVTT 

[8  a  L.  B^  O.  O^  1 :  IS  W.  B^  76,  note 

180.  — ^— ^— ^— — —  Suit  for  aecowU 
dmrinf  minority  of  member9,'-'A  managing  member 
of  a  joint  Hindu  family  is  bound  to  render  an  ac- 
count of  his  management  to  his  co-sharers,  and  he  is 
liable  to  a  suit  if  he  refuses  to  do  so.  And  such  suit 
will  lie  even  if  the  parties  suing  were  minors  during 
the  period  for  which  the  account  is  asked.    Abhat- 

GHAVDBA  Rot  ChOWDBT  O.  PTABIMOHXnr  GOHO 

[6  R  L.  B.,  847 

S.  C.  Obhot   Chuvdbb    Rot   Chowdhbt  o. 
Pbaskb  Mohuh  Gooho  .  18  W.  B.,  F.  Rt  76 
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Smitfor  accouni 


of  portion  qf  joint  jprop0rtv, — One  member  of  a 
joint  Hindu  family  sued  another  who  was  the  man- 
ager, for  a  moiety  of  two  items  pertaining  to  the 
ancestral  estate,  which  she  alleged  that  the  defendant 
had  mittppropriated.  Seld  the  form  of  the  suit  was 
wrong,  and  that  the  plaintiff  should  have  sued  for  an 
account  of  the  whole  joint  family  property.  Now- 
&A80  KooBSBB  «.  Lallibi  Modi  .  S2  W.  B9  202 

132,  — Bisfht    of   «as 


eVnded  minor  to  aooount, — ^Where  an  infant  has  been 
ejected  by  the  manager  of  the  joint  Hindu  family 
from  the  family  house,  and  excluded  from  enjoyment 
of  the  family  property,  the  manager  is  bound  to 
account  to  the  infant  for  mesne  profits  from  the  date 


HOrDU     I«AW— JOXXTF     FAMILY— eoiM 

tinned, 

8.  NATURE  OF  JOINT  FAMILY  AND  POSI- 
TION  OF  MANAGER— eoa^'aikui. 

Uanagei?,  Idability  oi(  to   aoootint— eoti- 
tinnod, 

of  his  excluaon.    The  rule  which  limits  the  right  of 
members  of  a  Hindu  family  seeking  partition  to  a 
dirision  of  the  f amilv  proper^  existii^  at  the  date  of 
the  division  not  applying.    EJUBmrA  v.  Subbahva 
CLI..B^7Kad^564 

4  DEBTS  AND  JOINT  FAMILY  BUSINESS. 

138, Debt  inourredby  manager. 

— PreHmption  of  debt  hoing  on  joint  aeeonnt. — 
Though  property  of  a  joint  Hindu  family  is  primd 
faeie  joint,  yet  as  thero  is  nothing  to  prevent  an  indi- 
vidual managing  member  from  contracting  debts  on 
his  own  account  there  Is  no  presumption  that  a  debt 
contracted  by  him  is  j<nnt.  SmnciTB  Pbbshad  v. 
GouBT  Pbbbhad     •        •    I.  Ifc  B^  5  Calo^  821 


184. 


Duijf   of  jp«r- 


ckoferj^rom  managor  <ffamUg, — Minor  mmnben, — ^A 
debt  incurred  by  the  head  of  a  Hindu  family  residing 
together,  under  ordinary  droumstances  is  presumed 
to  be  a  family  debt;  but  when  one  of  the  members 
is  a  minor,  the  creditor  seeking  to  enforce  his  clum 
against  the  family  property  must  show  that  the  debt 
was  contracted  bond  fido  ^nd  for  the  benefit  of  the 
family.  Hnnoomanpertand  Pandojf  v.  Babooee 
Mnntc^  Koonwer&e,  6  Moori^9  I.  A,,  B98,  followed. 
Taitdayabya  Mudali  v.  Valu  Akxal 

[llCa<L,888 


186. 


liabUity  of  members  for 


separate  debts  of  deoeased  brother.— 5«r- 
vivorMp, — P.,  an  undivided  Hindu  coparcener, 
died  on  the  7th  August  1874^  leaving  him  surviving 
a  brother  C,  an4  a  son  Jf.  N.  subsequently  died  on 
the  2nd  July  1876.  In  a  suit  brought  by  plaintiff 
agunst  C,  on  a  bond  executed  by  P.  as'  surety  for  one 
B.^—Rold  that  the  family  propertjf,  which  on  N'9 
death  became  vested  by  survivorship «in  C,  was  not 
in  his  hands  liable  for  the  separate  debts  of  P.  or  N. 

NABSnrBHAT  BIK  BAFUBHAT  O.  CkSKAFA  BIK  NiK- 

L  li.  B.»  2  Bom.,  876 
Debt  inourred  by  joint 


OAPA 

186. 

family, 


'Bntg  ofpurchoMor, — BeaaonabU  enquiry. 


loan.  If  ne  lends  the  money  after  reasonable  enquiry, 
and  bond  fide  believing  it  will  be  ^iroperly  expended, 
he  is  not  bound  to  see  to  the  apphcation  of  it.  The 
rule  is  the  same  whether  all  the  members  of  the 
family  are  adults  or  minors.  Authorities  bearing  on 
the  question  of  the  omis  probandi  in  such  cases 
cited.    Gaits  Bhitb  Pabab  «.  Kaitb  Bhitb 

[4  Bom.,  A.  C 169 

Debts  inonrred  for  fiunily 


187. 

purposes.— JSSduJshos  of  legal  neeeeeitg.^N.,  O., 
and  ff,  wero  three  brothers  living  together  as  a  joint 
Hindu  family.  After  the  death  <tf  N,  and  (?.,  decrees 


Digitized  by" 


Google 


(    2S76    ) 


BIOSST  OF  CASS8. 


(    3876    ) 


iinued, 

4.  DEBTS  AND  JOINT  FAMILY  BUSmSSS- 
eontinued. 

Debts  inourred  tar  fiunily    purposes— 

eoniinued, 

were  obtoined  against  N*9  widow,  and  aatasfied  hf 
hex  in  respect  of  moneys  borrowed  by  N,  and  S,  as 
the  managing  members  of  the  family  and  spent  for 
family  purposes  while  G.'s  widow  was  living  in  the 
family.  In  a  suit  by  N,*9  widow  for  contribution 
against  Q.*9  widow, — ffeld  that,  though  no  legal 
necessity  had  been  shown  for  borrowing,  the  defend- 
ant was  bound  to  pay  her  share,  as  i£e  money  had 
)»een  spent  for  family  purposes  while  she  was  Uving 
in  the  family.  Bimaul  Dibi  «.  Tjlaabxjvdaxi  Dbbz 
[6B.IfcB^Ap^l01:  14W.Bh480 


laa 


8iiit  by  one  member  fbr 


debt  due  to  family  Arm.— Par<Mr<JUp.— In  a 
syit  for  money  lent,  brought  by  the  father  of  a  joint 
Hindu  family  who  carried  on  jointly  an  ancestral 
money-lending  business,  tbe  plaintiff  stated,  in  exa- 
mination, thait  he  had  -ceased  to  take  an  adiTe  part  in 
the  management  of  the  affiaisrs  of  the  firm,  and  that 
the  conti^l  of  its  business  waa  in  tiie  hands  of  his 
sons,  whom  he  described  as  «<ma]iks."  SM  that» 
nnder  the  olfcumstanoes,  the  plaintiff  could  not  main- 
tdn  the  suit  in  his  indiyidual  capacity,  and  without 
joining  his  sons  as  plaintiffs  with  him,  his  sons  being 
his  partners  in  the  ancestral  business,  and  be  sot 
being  the  managing  member  or  proprietor.  Jvoal 
K18HOBB  «.  HinjLSz  Bam  •    L  L.  B^  8  A]L»  964 


laa 


Joint  anoestral  businessy 


Nature  ot — Partnerthij^.-^Mdna^er  of  joint fa/m» 
<y,  Pou>er  qf.^KBL  ancestral  trade  descends,  like  other 
Hindu  property,  upon  the  members  of  an  undivided 
family,  and  the  manager  of  such  family  ean  on  behalf 
of  the  ftunily  enter  into  copartnership  with  a 
stranger.  In  carrying  on  such  a  trade,  iimuit  mem- 
bers of  the  family  wm  be  bound  by  the  acts  of  the 
manager,  which  are  necessarily  incident  to,  and  flow- 
ing out  <^,  the  carrying  on  of  that  trade.  The  man- 
ager can  pledge  the  property  and  credit  of  the  family 
for  the  ordinary  purposes  of  that  trade,  and  third 
persons  dealing  honA  fide  with  such  manager  are  not 
bound  to  invertlgate  the  status  of  the  family,  minor 
membera  being  bound  by  the  necessary  acts  of  tiie 
manager.  By  necessary  acts  are  meant  such  as  are 
necessary  for  the  materii^  existence  of  the  undivided 
family  or  the  preservation  of  the  family  propertjr '  And 
a  compromise  between  copartners  of  partnership  ac- 
counts, and  differences  Iry  a  transfer  and  division  of 
partnership  property,  is  not  suoh  a  necessary  act>  but 
is  one  which  is  left  to  be  dealt  with  >y  the  ordhiary 
rules  of  law,  and  one  which  mn^t  be  shown  clearly 
to  be  for  the  benefit  of  the  in&nt  members  before  the 
compromise  will  be  enforced.  The  avoidance  of  a  suit 
to  tdke  partnership  accounts  is  not  sufficient  o(  itself 
to  render  a  compromise  necessary  for  the  preservation 
of  family  property  or  beneficial  to  a  minor  member. 
A  copartner  dealing  with  vk  undivided  Hindu  family, 
is,  with  r^erenoe  to  its  component  members,  in  the 
same  position  that  a  partner  according  to  English  law 
is  plaoed  in  with  respect  to  his  copartners  and  thsar 


HQTDU     I^AW-JOOrr     I'AHILY-etHi- 

HmntBd. 

4  DEBTS  AND  JOIKT  FAMILY  BUSINESS-^ 

contimmed. 

Joint    anoestral    bnsinesSf  Nature  of— 

eonHnued, 

representatives.   BAiOiiLTHAXinuiPAB  «.  Lakhhi- 
OHAmo  HuviBAM    •  .    1  Bom^  Ap,»  61 

14a 


■  Mitakthara 

law.'—DebU  inenrred  ly  manager  of  jomt  familjf 
in  trading, —A  joint  family  property  ao(]iuired  and 
maintained  by  the  profits  of  trade  is  subject  to  all 
the  lialnUties  of  that  trader  Mamlal  Thakmreidae 
V.  Labmiokand,  t  Sam,,  Ap^  5U  followed.    Johub- 

SA  BXBBB  Y.  SBSMOFAL  MBWBB 

CLI..B^lGalo^470 
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-  Bneineee  carried 


on  for  hen^  of  infante,— DebU  inenrred  h$  guar- 
dian,^IAabUiig  of  infante,— Coniraet  Act,  eee, 
$tf7...Where  tibe  ancestral  trade  of  a  Hindu  was 
carried  on  after  lus  death  for  the  benefit  of  hb  infant 
children  by  tlwir  guurdian,  and  debts  were  incurred 
bv  the  firm  in  t£  course  of  business, — ffeld  that 
the  g^uardian  of  a  Hindu  minor  is  comj^tent  to  carry 
on  an  anoestral  trade  on  behalf  of  the  minor,  and  that^ 
following  tiie  analogy  of  the  rule  laid  down  by  sec- 
tion 247  of  tiie  Contract  Act,  as  to  the  lialnlity  of  a 
minor  admitted  by  contract  into  a  partnership  busi- 
ness, the  minor  is  not  to  be  held  personaQy  liable  for 
the  debts  incurred  in  such  trade,  but  that  his  share 
therein  is  alone  liable.  Jotxibto  Cowab  y.  Nit- 
TTAxnnri)  Nuvst 

[X K  B,  8  Gala, 788:2  C.Ii.IU 440 


14S. 


< 


member  to  hind  membere  o/ partnerebip.^ 
Adult  members  of  an  undivided  Hmdu  family  gov- 
erned by  the  law  of  the  Dayabhaga,  who  have  an 
interest  in  a  family  business  carried  on  by  the  manag- 
ing member  of  the  fiunily,  and  who  are  maintained 
out  of  the  profits  of  such  buuness,  must,  in  the  ab- 
sence of  evidence,  be  taken  to  possess  the  knowledge 
that  the  business  miffht  require  financing,  and  to 
have  consented  to  sn^  financing.  Where,  therefore, 
a  ina"*g^^g  member  of  such  a  nmily,  in  carrying  on 
the  fanSJ^busineBS,  obtains  an  advance  necessary  for 
the  purposes  of  the  buanesB  bv  pledging  the  joint 
fiunily  propettv,  tiie  mortgage  is  binding  on  aU  the 
members  ot  the  partnership.    Bbkola   Dossbb  v. 

MOHXnf  DOBBBB 

[1.1..  B^  6  Oals,  792:6  aii.  B«  84 
148. 


— One  member  ae 

agent  of  othere.^FaHnerehip.-^AM  between  the 
members  of  a  joint  family,  any  one  or  more  may  be  au- 
thorised Ij  the  rest  to  act  as  their  agoit  or  agents  in 
any  business  transaction ;  bat  when  a  joint  family  or 
any  members  of  it  cany  on  a  trade  in  partnersnip* 
and  contract  with  the  outside  public  in  the  course  of 
that  trade,  they  have  no  greater  privileges  than  any 
other  traders.  If  they  are  really  partners,  they  must 
be  bound  by  the  same  rules  of  law  for  enforcing  theb 
contracts  in  Courts  <^  law  as  any  other  partnership. 
Bambbbuk  v.  Ramlaxx  Eoohdoo 

[L  Ii.  B.,  6  Galo,  815: 8  a Ii.  B^  467 
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4.  DEBTS  AND  JOINT  FAMILT  BUSINESS— 
continued. 

Joint  anoestral  bwdnesflt  Nature    of— 

eontinued. 


144.- 


•  BnHnest  carried 


on  hy  one  member  ae  manager. — LiabiUtjf  of  all 
ae  joint  owmers, — Ancestral  trade  and  ordinary 
partnereJUp,  Difference  between.  —  Contract  Act^ 
IX  of  1972. — t/*.,  the  father  of  the  three  defend- 
ants, estahlished  a  trading  firm  in  1866  under  the 
name  of  J.  S*  He  and  his  three  sons  lived  together 
as  a  joint  Hindn  family.  J,  died  in  1872,  and  the 
business  was  oontinned  under  the  same  name  by  8,  as 
the  eldest  brother  and  manager  of  the  family.  The 
youngest  of  the  three  brothers  was  a  minor  at  the 
date  <^  his  father's  death.  The  plaintiff  sued  the 
three  brothers  to  recover  money  due  on  an  account 
dgned  by  8*  in  the  name  of  the  firm.  The  s^nd 
oefendant  contended  that  he  had  never  narticipated 
in  the  property  of  the  business;  that  he  had  not  re- 
sided at  the  fimily  residence  for  six  years;  that  he 
could  not  be  considered  a  partner  of  the  firm,  and, 
therefore,  was  not  liable  to  the  plaintiff.  Held  that 
he  could  not  repudiate  a  liability  arising  out  of  the 
ordinary  transactions  of  the  firm.  During  his  father's 
life  he  was  joint  owner,  and  after  his  father's  death 
he  acquiesced  in  the  continuance  of  the  firm  under 
the  same  name,  and  ostensibly,  therefore,  with  the 
same  constitution.  He  had  done  no  act  to  divest 
himself  of  his  share.  He  had  given  no  notioe  of  re- 
pudiation, and  made  no  partition,  and  there  was  no- 
thing to  prevent  him  from  demanding  his  share  of 
the  partnership,  or  claiming  to  share  in  the  profits. 
There  was,  therefore,  notlmig  to  exempt  him  from 
the  OTdinary  rule  of  Hindu  law,  which  makes  every 
member  of  a  united  family  liable  for  debts  properly 
incurred  by  a  manager  for  the  benefit  of  the  family. 
The  debt  due  to  the  plaintiff  for  goods  supplied  to 
the  shop  was  properly  incurred  in  the  course  of  the 
ordinary  transactions  of  the  firm,  and  presumably, 
therefore,  for  the  benefit  of  all  the  joint  owners  of  tne 
firm.  The  rights  and  liabilities  arising  out  of  joint 
ownership  in  a  trading  business  created  through  the 
operation  of  Hindn  law  between  the  members  of  an 
undivided  Hindu  family  cannot  be  determined  by 
exclusive  reference  to  the  Contract  Act  (IX  of 
1872),  but  must  be  considered  also  with  regard  to 
the  g^eral  rules  of  Hindu  law  which  regulate  the 
transactions  of  united  families.  An  ancestral  trade 
may  descend,  like  other  inheritable  property,  upon 
the  members  of  a  Hindu  undivided  family-  The 
partnership  so  created  or  surviving  has  many,  but  not 
all,  of  the  elements  existing  in  an  ordinary  partner- 
ship. For  example,  the  death  of  one  of  the  partners 
does  not  dissolve  the  partnership ;  nor,  as  a  rule,  can 
one  of  the  partners,  when  severing  his  connection 
with  the  business,  ask  for  an  account  of  past  profits 
and  losses.  Saxaibhai  Natbaubhai  o.  SoKXSHyAB 
MAvaA£  .      I.  Ifc  B.,  6  Bom^  88 


146. 


Payment  of  debt— 2)«ft<or 


qf  undivided  familf.^Seleaee. — Manager  of  family, 
— The  debtor  of  an  undivided  Hindu  family  is  not 
Justified  in  paying  his  debt  to  the  eldest  member  of 
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continued. 

Payment  of  d»bt^-^ontinued. 
the  fiunily,  unless  such  eldest  member  be  also  the 
manager  of  the  undivided  family.    If  there  is  no 
manager  the  debtor  should  obtain  a  release  from  all 
the  members  of  the  undivided  family.    Sakoappa 

Bnr  CHANBABAFPA  «.  SAHBBAKirA  BIN  KSNGBDAPPA 

[7  Bom.,  A.  C 141 
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140.  • 


(a)  Mavaobb. 

-  Power  of  manager,— Pott/iofi 


of  manager  offamily.Sowfar  hie  aeU  bind  other 
flMiiftsrf.— A  Hindu  family  is  regarded  as  a  corpora- 
tion whose  interests  are  necessarily  centred  in  the 
manager,  the  presumption  being  that  the  manager  is 
acting  for  the  nmily  unless  the  contrary  is  shown.  Be- 
fore the  introduction  of  the  Civil  Procedure  Code  this 
was  so  equally  with  regard  to  litigation  as  to  other 
transactions,  and  it  was  not  then  obligatory,  or  even 
customary,  for  a  Hindu  manager  to  set  forth  that  he 
sued  in  a  representative  character  (as  now  required  by 
the  Code,  section  50),  or  to  add  the  co-owners  as 
parties  to  the  suit  (as  required  by  English  law). 
Gah  Satabt  Bal  Savabt  e.  Nabatan  Dhoitd  Sat- 
AM        .        .        .        .    L  I*.  B.,  7  Bom.,  467 


147. 


TraneaeUona  qf. 


liable  to  he  questioned,— Fraudulent  contract.— 
Every  member  of  a  family  of  proprietors  who  has  an 
interest  in  the  estate  has  a  right  to  question  any 
transactions  entered  into  by  the  elder  member  as 
manager  whereby  the  former  would  be  defrauded. 
The  right  of  a  person  defrauded  >y  a  contract  between 
a  manager  and  a  third  party  is  to  have  the  contract 
altogether  rescinded.  Eatjx  J.  Shabahopaki  v. 
Gavgassabbhat  .    I.  Lb  B,,  4  Bom.,  89 

Honey   expended  in  im- 


148, ^    ^_^ _   — 

provement  or  repair. —Agreement  by  one  copar- 
cener in  respect  of  expenditure  of  family  property . 
—While  the  members  of  a  Hindu  family  enjoy  m 
common  undivided  property,  money  expended  in  its 
improvement  or  repair  is  considered  as  spent  on  be- 
half of  all  the  members  alike,  and  all  have  the  benefit 
of  the  outlay  when  a  division  takes  place.  There^is  no 
rule  of  law  precluding  One  member  of  an  undivided 
Hindu  family,  though  living  together,  from  entering 
into  an  agreement  with  his  coparceners  in  respect  of 
the  expenditure  on  family  property,  and  repayment  of 
self -acquired  funds ;  and  such  an  agreement  is  render- 
ed more  reasonable  and  probable  where  portions  of  the 
family  property  are  occupied  and  enjoyed  by  each  of 
the  members  living  separately.  Huttastaki  Gaun- 
DAH  V.  SuBBiBAiCAirTTA  Gaukdak  .   1  Mad.,  809 

149, .  Bisoretion    of    managinip 

member  to  expend  moneys  for  improve^ 
mentB.— Mortgage  for  improvements  to  family  pro- 
perty, — ^Where  a  mortgagee  of  a  house,  the  ancestral 
property  of  a  Hindu  family,  advanced  money  on  the  re^ 
presentation  that  it  was  required  to  complete  improve- 
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(a)  KkaA&VR—eontinu0d. 

Difloretion  of  irianaglng  member  to  ex* 
pend  moneys  for  improvements-HTo*- 
iinned, 

DMnts  in  the  family  hovue  and  to  pav  a  mortgage-debt 
caiYying  a  higher  rate  of  interett  which  had  bMn  con- 
tracted to  make  thoee  improvements, — ffeld  that  the 
■ona  of  the  mortgagor  were  bound  by  the  mortgage. 
In  the  case  of  improvementB  of  the  family  property 
made  by  the  managing  member  of  a  Hindu  family 
where  the  sum  spent  was  large,  but  the  discretion  of  the 
managing  member  was  exerdsed  bond  fide  and  for  the 
benefit  of  the  estate,  and  the  family  had  this  benefit, 
such  discretion  should  not  be  narrowly  scrutinised. 
Saracana  Tevan  v.  MuHayi  Ammal,  6  Mad,,  871 ; 
and  HnmoomampereandPawia^  y.  Munraj  Koonweree, 
6  Moor^e  L  A.,  898,  discussed  and  followed.  Rat- 
VAX  o.  OoynrDASAnrLiT  •    I.  L.  B^  2  Mad«  888 
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In  protecting  property  of  Joint  family.— 
lAahiUtif  ofekaree  ofmmnhwre  of  joint  family  for, — 
Pending  an  appeal,  uie  pkuntiif,  who  was  the  appel- 
lant, died,  leaving  one  adult  and  four  minor  sons. 
The  adult  son  prosecuted  the  appeal,  which  was  dis* 
missed,  as  was  the  suit  in  the  Ck>urt  below,  with  costs. 
The  decrees  for  costs  were  sold  by  the  defendant  to  a 
third  person,  who  caused  certain  property  which  be- 
longed to  the  estate  of  the  phuntiff  to  be  sold  in  exe- 
cution. Keld,  in  a  suit  by  the  minor  sons  to  recover 
possession  of  the  shares  in  the  property  sold,  that  as 
all  the  sons  were  interested  in  the  titigation  all  their 
shares  were  liable  for  the  costs,  and  the  suit  was  dis- 
missed.    JUTADHABI  LaL  O.  RvGHOBBBB  PSBflAO 

[L  I..  B.,  9  Gala,  608 :  12  C.  L.  I^  266 

161. Alienation  by  manager^— 

Sale  by  manager  of  joint  family, — ^The  manager  of 


an  undivided  Hindu  fami^  can  sell  his  own  share 
of  the  family  property  only.  Dakodhab  Vithal 
Khabs  0.  Dakophab  Habi  Sokaka  ,  1  Bom.,  188 

KOYI1A8BB88UB  B08B  9,  NaBAIHBB  DOS8IB 

[10  W.  B.,  808 
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alienation  made  by  the  managing  member  of  a  joint 
Hinau  family  cannot  be  questioned  by  another  mem- 
ber if  he  stands  by  and  sees  to  the  application  of  the 
purchase-money  for  the  benefit  of  the  whole  family, 
without  refusing  to  partidpate  in  it  Whitb  0.  Bish- 
To  Chfvdxb  Bosb  .        .2  Hay,  667 

168*  .  Mortgage   hp 

member  of  Hindu  family.^  A  member  of  an  undi- 
vided Hindu  family  has  a  right  to  mortgage  hb  own 
share  of  the  family  estate,  and,  if  he  be  acting  as  re- 
pieeentative  and  manager  of  the  undivided  family,  to 
mortgage  the  interests  of  the  other  members  of  the 
family  therein  on  any  common  family  necessity,  or  for 
the  common  benefit  and  use  of  the  undivided  family. 
GuHDo  Mahasby  V,  Bai[BH4T  bin  Bhaubhat 

[1  Bom.,  80 
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164. 

member  of  joint  family, — ^If  a  person  dealing  with 
a  Hindu  representing,  himself  to  be  the  representa- 
tive and  manager  of  an  undivided  family,  comprising 
infant  membm,  can  show  that,  after  reasonable  en- 
quiry, he  believed  in  good  faith  that  the  person  so  re- 
presenting himself  was  entitled  to  act,  and  was  acting 
for  the  f unily,  and  that  the  transaction  entered  into 
with  him  by  such  manager  was  entered  into  for  some 
common  family  necesdty,  or  for  the  benefit  of  the  in- 
fants, such  act  of  the  manager  is  valid  and  binding  on 
the  minor  membens  of  the  nmily.  Tbimbax  Ajtabt 
«.  Oor AL8HBT  BUT  Mahadbhbt  mahadu 

[lBom^27 
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ager  to  alienate  or  charge  ^aree  of  other  members 
^  family, — Neeeeeity. — Onus  probandi,— It  is  a 
mrmly  settled  rule  of  Iffindu  law,  restin^^  upon  the 
authority  of  the  Mitakshara  and  repeated  judicial  de- 
cisions, that  a  managing  coparcener  has  not  the  ca- 
pacity to  alienate  or  charge  the  share  of  his  minor 
coparcener  in  immoveaUe  ancestral  property  except 
for  the  purpose  of  providing  for  some  family  need  or 
the  performance  of  an  indispensable  religious  dutv, 
or  except  the  alienation  or  charge  be  for  the  benefit 
of  the  joint  estate;  and  in  every  case  to  which  the 
rule  is  applicable,  the  onus  of  shoeing  either  by  direct 
or  presumptive  proof  a  primd  facie  case  in  support 
of  the  existence  of  the  condition  necessary  to  give  the 
legal  capacity  to  make  the  disputed  disporition,  lies 
upon  tiie  party  cbdming  to  have  acquired  under  it  a 
title  to  tb«  nunor's  shaie  of  the  property.  Upon  the 
question  of  what  is  the  amount  of  proof  which  the 
law  renders  necessary  to  discharge  that  burden  of 
proof  ,—A(i{  that  where  the  dispute  as  to  the  validity 
of  a  sale  or  mortgage  of  family  property  is  with  the 
person  to  whom  it  was  made,  and  the  pecuniary  con- 
sideration for  it  has  not  been  advanced  for  the  pur- 
pose of  discharging  an  antecedent  charge  on  the  pro- 
perty or  an  old  debt  incurred  by  an  ancestor ;  the  case 
of  the  vendee  or  mortgagee,  as  regards  the  existence 
of  a  family  need  or  sufficient  beneficial  purpose  re- 
quiring  the  advance  of  the  eonsideration-money,  must 
be  estabUshed  by  positive  proof.  But  that  between  a 
bond  fide  sale  or  mortgage  for  an  advance  made  to 
pav  off  a  pre-existing  mor^fage  daim  or  an  unsecured 
debt  of  an  ancestor,  and  one  not  made  for  that  pur- 
pose, there  was  thu  distinction  to  be  observed,  that  tiie 
burden  of  establishing  by  direct  proof  that  such  prior 
claim  or  debt  was  incurred  for  a  proper  family  pur- 
pose is  not  cast  upon  the  vendee  or  mortgagee.  He  is 
only  required  to  show  tliis  presumptively.  But  to  do 
so  it  is  incumbent  on  him  to  give  proof  not  only  of 
the  oonsideration-money  for  uie  sale  or  mortnge 
having  been  bond  fide  advanced  in  discharge  of  an 
antecedent  debt,  but  also  of  an  enquiry  productive  of 
results  which  warranted  his  reasonably  believing  that 
such  debt  was  a  family  obligation,  and  the  sale  or 
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mortgage  a  prudent  arrangement  for  its  discharge. 
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joint  family  propwrUf. — Powers  ofkurta, — AcknoW" 
Udgment  hg  kmrta  or  hg  executor  under  ffxndn  wilL 
— Acquieeeenee, — Jf.,  a  Hindu,  died,  leaving  two 
adult  and  two  minor  sons,  and  having  made  a  will,  or 
anumatipatra,  addressed  to  his  two  eldest  sons,  L,  and 
B,y  whom  he  thereby  appointed  malik  mukhtars  of 
the  whole  of  his  estate  with  full  powers  of  manage- 
ment. He  directed  them  to  maintain  his  widow  uid 
minor  sons,  and  to  pay  tlie  marriage  expenses  of 
the  latter  out  of  the  joint  estate ;  and  further  directed 
them  to  pay  his  Habilities,  and,  if  necessary,  to  raise 
money  m  that  purpose  by  sale  or  mortgage ;  the 
necessary  documents  to  be  signed  by  L,  and  B,, "  the 
names  of  the  infants  being  signed  by  you  as  guard- 
ians and  executors.''  In  case  of  the  death  of  either 
X.  or  G,,  tiie  wiU  proYided  that  all  the  powers  of 
the  executors  should  be  vested  in  the  survivor;  th^ 
minors  to  have  the  same  powers  upon  attidning 
majority.  The  will  further  provided  that  the  execu- 
tors shoidd,  when  the  minors  came  of  age,  "  make  over 
to  them  with  explanation  the  share  of  each ;"  and 
that  the  four  sons  should  take  the  property  in  equal 
shares.  X.  died  after  his  father,  leaving  a  widow, 
and  having  made  a  will,  whereof  he  appointed  O, 
executor,  and  G,  subsequently  obtained  a  certificate 
under  section  7,  Act  XL  of  1858,  in  respect  of  the 
property  of  his  minor  brothers.  Thereafter  &.,  hy  a 
deed  in  the  English  form,  which  was  executed  by  bim 
alone ''  as  executor  of  JST.,"  and  also  "  as  executor  of 
X.,"  mort^sged  a  portion  of  the  property  to  the 
plaintiff  to  secure  fi^847-8.8.  Of  tins  sum  B947-8-8 
were  advanced  to  <7.  at  the  time  of  the  mortgage,  and 
were  applied  by  him  for  the  benefit  of  S'e  estate, 
B1,000  were  advanced  to  pav  a  debt  due  from  X.  to 
third  persons,  the  remamder  being  in  respect  of 
debts  of  S,,  all  of  which,  however,  with  the  excep- 
tion of  one  debt  of  BlOO,  were  barred  by  the  law  of 
limitation.  In  a  suit  by  the  mortgagee  for  an  ac- 
count and  sale,  or  foreclosure  of  the  mortgaged  pro- 
perty, it  appeared  that  one  of  the  minors  nad  at- 
tained his  majority  when  the  mortgage  was  executed, 
and  the  other  some  years  thereafter,  and  that  both 
had  been  informed  ot  the  mortgage  several  years 
before  the  suit,  and  had  then  raised  no  objections. 
No  question  as  to  the  effect  of  the  limitation  law  on 
the  mortgage  was  raised  on  the  pleadings  or  at  the 
triaL  Seld  by  Mabkbt,  J,,  that  although  the  mort- 
gage was  not  executed  in  accordance  with  the  will  of 
M.,  the  younger  sons  had  stood  by  and  had  taken  the 
benefit  of  the  transaction,  and  could  not,  therefore, 
question  it.  A  member  of  a  joint  Hindu  family  is 
bound,  when  he  comes  of  age,  to  make  himself  ac- 
quainted with  the  acts  durixig  his  minority  of  tiie 
manager,  and  to  express  his  dissent  at  once  if  he  dis- 

a prove  of  such  acts.     No  evidence  having  been 
!ered  a«  to  L.'e  estate  when  the  mortgage  was  exe- 
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cated,  or  that  X.'#  widow  knew  of  the  mortgage,  the 
suit  must  be  dismissed  as  against  her.  Held  on  ap- 
peal, by  Cough,  C,  J,,  and  Posxirax,  J.,  that  debts 
by  Hindu  law  being  a  charge  upon  the  estate  of  the 
debtor,  and  the  intention  of  H,,  as  shown  by  the  pro- 
vision in  his  will  for  the  maintenance  of  hlB  widow 
and  minor  sons,  being  that  the  family  should  for  a 
time  continue  to  be  joint,  no  charge  or  trust  was 
created  by  the  clause  hi  H*e  will  for  payment  of  his 
debts,  and  therefore  the  fact  that,  in  executing  the 
mortgage,  G,  professed  to  act  under  the  .will  and  not 
as  kurta,  did  not  invalidate  the  mortgage.  For  the 
same  reason,  the  clause  for  pavment  of  debts  could  not 
prevent  the  operation  of  the  law  of  limitation.  The 
manager  of  a  loint  Hindu  family,  or  the  executor  of  a 
Hindu  wUl,  has  no  power  by  acknowledgment  to 
revive  a  debt  barred  by  the  law  of  limitation,  except 
as  against  himself.  G,,  as  kurta  of  the  joint  family, 
could  not  make  a  valid  mortgage  of  X.'<  share  sepa- 
rately from  the  shares  of  the  other  members  of  the 
family;  his  estate  therefore  was  liable  to  pay  the 
plaintiff  the  R1,000  borrowed  to  pay  X.'«  debt,  and 
his  representatives  could  claim  to  be  repaid  from 
X.'«  estate.    QoPALNABAijr  Mozoombab  o.  Muddo- 

MUTTT  OUFTBB.  SH08HBSBB008UV  MOZOOKDAB  «. 
MuDPOKUTTT  OUPTBl.  MUDDOXTTTTT  GUPTIB  V. 
BAHABOOVSBBT  DOBBBB      •  •     14  R  Ifc  B.,  21 

-  Mortgage  of  joint 


1157. 

familg  propertg.-^An  alienation  made  by  a  manag- 
ing member  of  a  joint  Hindu  family  is  not  binding' 
upon  his  adult  co-sharers  unless  it  is  shown  that  it  was 
made  with  their  consent,  either  express  or  implied. 
In  cases  of  implied  consent  it  is  not  necessary  to 
prove  its  existence  with  reference  to  a  particular 
instance  of  alienation,  but  a  general  consent  may  be 
dedudble  in  cases  of  urgent  necessity,  from  the  very 
ftust  of  the  manager  being  intrusted  with  the  manage- 
ment of  the  family  estate  by  the  other  members  of 
the  family ;  and  the  latter  entrusting  the  manage- 
ment of  the  family  affairs  to  the  manager  must  be 
presumed  to  have  delegated  to  him  the  power  of 
pledging  the  family  credit  or  estate  when  it  is  impos- 
sible or  extremely  inconvenient  for  the  purpose  of  an 
efficient  management  of  the  estate  to  consult  them 
and  obtidn  their  consent  before  pledging  such  credit 
or  estate.    Millbb  v.  Ruvoa  Nath  Mouuok 

.CI.I..B^12Calo.,88e 


168. .——— — ^-^—  Mitakehara  law. 
— Aneeetral  property. — A.,  the  kurta  of  a  Hindu 
family  governed  by  the  Mitakshara  law,  living  with 
his  two  sons,  B,  and  C,  in  joint  enjoyment  of  the 
family  property,  took  a  loan  m>m  certain  persons,  and 
executed  to  them  a  mortgage  bond  on  the  joint 
family  property.  The  bond-nolders  obtained  a  de- 
cree on  their  bond,  in  execution  of  which  they  caused 
the  property  to  be  sold,  and  themselves  became  the 
purchasers.  C.  was  a  minor  at  the  time  of  the  alien- 
ation.   In  a  suit  by  B.  on  bdialf  of  himself  and  C. 
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to  Bet  aside  tiie  alienation,  on  the  ground  that  it  had 
been  made  without  their  consent  and  without  legal 
necessity,  the  Oonrt  f onnd  that  B,  had  taken  such  a 
part  in  the  transactions  leading  to  the  alienation  as 
made  him  a  consenting  party  to  it;  that  there  was  no 
legal  necessity  for  the  alienation  j  and  that  C.  being 
a  minor,  the  alienation  was  not  the  joint  act  of  all  the 
members  of  the  family.  Meld  that,  under  these  cir« 
onmstanoes,  the  alienation  fsiled  to  oonv^  to  the 
pnrchasers  ^ther  the  entirety  of  the  proper^  or  any 
share  or  interest  in  it,  and  O.  was  entitled  to  have  it 
set  aside.  In  ordering  the  alienation  to  be  set  aside^ 
the  Coart»  in  the  interest  of  the  minor  son,  and 
favouring  the  equity  the  pnrchasers  clearly  had 
against  A,  and  B.,  directed  that,  on  recovery  of  the 
property,  it  should  be  held  and  enjoyed  in  defined 
shares,  and  that  the  shares  of  A,  and  B,  should  be 
jointly  and  severally  subject  to  the  lien  thereon  of  the 
purchasers  for  the  repayment  of  the  Icnui  to  ^.  So 
long  as  the  members  of  a  Hindu  family  under  the  Hi- 
takshara  law  are  living  in  the  joint  enjoyment  of  the 
family  property,  without  having  oome  to  an  actual 
partition  among  themselves  of  that  property,  or  an 
ascertainment  and  partition  of  thebr  rights  in  it,  no 
member  of  the  family  has  any  separate  proprietaiy 
right  therein  which  he  can  aliene  or  encumber.  The 
property  can  only  be  aliened  by  the  joint  act  of  all 
the  members,  express  or  implied ;  or,  in  case  of  jus- 
tifiable ftuoaily  necessity,  by  the  kurta  alone.    Maha* 

BIRB  PsBaHAD  9.  RAXYAD  SlvaB 

[12B.I..B.,90:aOW.B,ira 
150.  ——————  AttaohmmU  and 

tale  of.  the  xntereet  of  manager  where  manager  ie 
not  the  father  of  other  cO'tharere, — TenoMle  in  eom- 
mon^ — N,  and  H,  (uncle  and  nephew)  were  members 
of  an  undivided  Hindu  familv.  On  the  22nd  April 
1872,  jr.  mortgaged  the  land  in  dispute  (part  of  the 
family  property)  to  J,,  who,  on  the  10th  June  1876, 
obtained  a  decree  against  N,  on  the  mortgage*  and 
put  up  the  land  for  sale  in  execution.  It  was  pur- 
chased hv  the  defendant  on  the  26th  October  1876. 
N,  and  M,  had  previously  sold  the  land  to  the  plain- 
tiif  by  a  registered  deed,  dated  the  80th  June  1876. 
On  the  28th  September  1877,  the  plaintiff  sued  the 
defendant  for  possession  of  a  half  share  of  H,  in  the 
land.  The  Subordinate  Judge  awarded  the  plain- 
tiff's claim,  holding  that  his  purchase  was  bond  Jide, 
and  that  the  share  of  S.  was  not  bound  by  the  mort- 
gage executed  by  N.  to  J,  In  appeal  the  District 
Judge  thought  it  unnecessary  to  consider  whether  the 
plaintiff's  purchase  was  bond  Jlde,  and  whether  H, 
was  liable  for  the  mortgage  debt,  inasmuch  as  the  in- 
terest of  N.  alone  had  been  sold  under  the  mortgage 
decree,  and  the  interest  of  S.,  therefore,  was  not 
affdcted  1^  the  sale.  He  affirmed  the  decree  of  the 
first  Court,  with  the  variation  that  the  plaintiff  and 
defendant  were  jointiy  entitied  to  the  possession  of 
the  land.  In  second  appeal  it  was  centred  for  the 
defendant  that  the  District  Judge  ought  to  have 
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found  whether  the  mortgage-debt  contracted  by  iT. 
was  for  a  family  neoessi^  and  therefore  binding  on 
N,,  and  whether  the  -sale  to  the  plaintiff  was  bond 
fide,  Seld  that  the  plaintiff  was  entitled  to  recover. 
The  defendant  had  only  purchased  that  which  was 
seiaed  and  sold  in  execution  of  the  decree,  viz,,  the 
right,  titie,  and  interest  of  Jf.  in  the  hwd,  and  H.'e 
share  was  not  affected  by  the  sale.  Seld,  also,  follow- 
ing  MamH  Naraffan  v.  Lilaehand,  I.  L.  B.,  6  Bom„ 
664,  that  it  was  not  competent  for  the  Court  in  this 
suit  to  consider  the  question  whether  the  loan  contract- 
ed by  Jf.  in  1872  was  contracted  by  him  as  manager  for 
a  necessary  family  purpose  so  as  to  bind  the  share  of 
JSr.  in  the  proper^,  ffeld  also,  that  if  the  share  of 
JV.  had  altaady  been  sold  to  the  defendant  under  the 
mortgage  decree,  the  defendant  and  ff.  were  simply 
tenants-in-oommon,  and  there  could  be  no  objection 
to  S,  doing  what  he  liked  with  his  remaining  share. 
EiBAHinra  JzYAvenra  9.  Mobibhwab  VisHinr 

[L  I«.  B.»  7  BosL,  91 
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famiUf  property ,  Bffbei  of,  on  minor  membere, — Sa- 
doba,  Raghoha,  and  Sambhapa  were  members  of  an  un- 
divided Hindu  family.  Sambhapa  died,  leaving  him  sur- 
viving several  sons.  SubsequenUy  Sadoba,  Raghoba, 
and  Rajaram,  the  eldest  son  of  Sambhapa^  mortgaged 
the  family  house  to  the  plaintiff.  In  1877  the  pliUn  tiff 
brought  a  suit  upon  tiie  mortgage  against  Sadoba, 
Raghoba^  and  Rajaram.  The  Omrt  of  first  instance 
awiunded  him  possession  of  the  house  until  he  should 
reoeive  payment  of  the  mortgage-debt.  In  execu- 
tion of  the  decree  the  plaintiff  was  obstructed  by  the 
widow  and  sons  of  Sraabhapa,  but  after  enquiry  the 
Court,  on  14th  January  1879,  overruled  the  objection 
and  directed  possession  of  the  house  to  be  given  to 
the  phuntiff.  On  28th  January  1879,  the  plaintiff 
complained  that  he  was  prevented  fhim  obtaining 
possession  of  one  of  the  rooms  in  the  said  house;  the 
defendant  Babaji  appeared,  and  admitted  that  he  had 
locked  up  the  room,  and  he  refused  to  give  up  posses- 
sion, contending  that  he  was  not  bound  by  the  mort- 
gage, that  at  the  date  of  the  mortgage  Rajaram  was 
not  joint  with  him  and  the  other  sons  of  Sambhiqia, 
and  that  the  loan  was  not  required  for  &mily  neces- 
sity. The  Subordinate  Judge  dismissed  the  plaintiff's 
application.  In  1882  the  plaintiff  brought  the  pre- 
sent suit  against  the  defendant  in  which  he  prayed 
for  a  decree  giviog  him  possession  of  the  said  room  on 
the  terms  of  the  decree  passed  in  1877.  The  defend- 
ant alleged  that  the  house  in  question  was  not  the 
joint  property  of  his  uncles  Sadoba  and  Raghoha,  but 
that  his  father  Sambhapa  was  the  sole  owner ;  that 
his  uncles  Sadoba  and  Raghoba  and  his  brother  Raja- 
ram had  no  right  to  mor^^age  it,  and  that  the  money 
was  not  required  for  family  neoessitv.  He  contended 
that  the  deor^e  of  1877  wai  not  binding  on  him,  and. 
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6.  POWERS  OF  ALIENATION  BT  MEMBEBS 

— eonHnmed. 

(a)  MAKA.BMMr'-conHmed. 
Alienatioii  hy  manager  «cotiHiM0i, 
fnriher,  that  the  preMQt  suit  was  bwred.  MM  tbat 
the  plaiotifl  waa  entitled  to  a  decree  againrt  the  de- 
fendant. There  was  nothing  to  show  that  at  the 
date  of  the  mortgage  in  1876  the  defendant  was  not 
still  a  member  of  the  same  joint  famUy  with  Baja- 
ram  into  which  he  had  been  bom.  In  the  mortgage 
transaction  all  the  branches  of  the  family  were  re- 
presented by  their  eldest  members,  and  the  mortgagee 
(the  plaintiif)  might  reasonably  suppose  that  a  trans- 
action entered  into  by  them  and  apparently  necessary 
for  the  common  interest  was  really  necessary.    Bal- 

TAST  SAVATAXAM  V,  BABAJI  BUT  SAKBHAFA 

[I.Ij.  B^  8  Boiii.t  MS 
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Mortgage    for 


familg  purpose*. — Veoree  againet  mamager  for 
meene  profite.—JSmeeitUon  against  familg  properig. 
— i>.,  the  manager  of  an  Alyasantana  family,  having 
executed  a  usufructuary  mortgage  of  certain  land 
belonging  to  the  family  to  V.,  to  secure  the  repay- 
ment of  a  debt  contracted  for  purposes  binding  on  the 
family,  V,  was  compelled  to  sue  for  possession  of  the 
land  mortgaged  and  obtained  a  decree  for  possession 
against  Z>.  and  two  other  members  of  the  f^ily  and 
for  paym^t  of  mesne  profits  from  the  date  A  the 
mortgage  agunst  Z>.  only.  After  the  death  of  Z>.,  V, 
soughtm  execution  proceedings  against  the  surviving 
members  of  the  family  to  obtain  payment  of  the 
mesne  profits  decreed,  by  sale  of  the  equity  of  re- 
demption of  the  land  mortgaged  to  him  l^  D,  Seld 
that  V.  was  not  entitled  to  execute  the  decree  for 
mesne  profits  against  the  family.    Vbvxata  Kbish- 

VATYAB  V.  KATBBX  SHBtTATZ 

i:LIi.B^7]Cad^S01 
ie2.  • P^lggar,  Posi- 


Hon  and  liabilities  of — Debts  ineurred  bg. — Ac' 
quisition  of  moveable  propertg  bg.^Asssts  in  bands 
of  sneeessor.'^Dutg  of  lender  dealing  loitk  polg- 
gar.^Fer  EXBNAir,  J*. — ^A  simple  loan  and  an  express 
charge  require  the  aame  foundation  to  bind  the 
fanuly  and  estate  of  a  polygar.  The  position  of  a 
polygar  differs  from  that  of  a  manager  of  a  Hindu 
family  in  this  incident  amongst  others,  viti,,  iibaJbprimd 
faeie  he  borrows  on  his  own  personal  credit  (where 
there  is  no  mortgage)  and  not  on  the  credit  of  the 
family  estate,  and  the  rule  requiring  a  lender  to  sa^sfy 
himself  of  the  existence  of  family  necessity  or  of  the 
family  benefit  which  justifies  the  manager  in  borrow- 
ing wouJd  not  be  sufficiently  complied  with  by  similar 
enquiries  in  the  case  of  a  polygar  borrowing  money. 
To  entitle  a  creditor,  obtaining  a  charge  from  a  poly- 
gar on  the  corpus  of  the  estate^  to  the  security  of  the 
estate,  proof  of  imminent  pressure  or  danger  of  loss, 
or  of  such  dose  enquiries  as  to  the  position  of  the 
estate  and  the  immediate  circumstances  of  the  pressure 
or  apprehended  danger  as  to  satisfy  a  prudent  and 
reasonable  mind  of  the  truth  of  an  allied  pressure 
and  impending  danger,  should  be  given.  Psr  curiam 
—Although  moneya  lent  by  »  creditor  to  a  polygar 


HINDU     I^AW-JOnrr     family— eo«* 

tinued* 
6.  FOWEBS  OF  ALIENATION  BT  MEIIBEBS 

'^-continued. 

(a)  Mahagbb — conHnued, 

Alienation  by  manager— Mm/tMstf. 

have  been  actually  expended  in  payment  of  para- 
mount charges  on  the  estate,  the  mere  fact  of  such 
payments  is  no  eridenoe  of  family  necessity,  nor  can 
the  estate  be  said  to  derive  any  benefit  thereby,  when 
the  annual  rents  of  the  estate  are  more  than  sufficient  to 
pay  for  all  proper  charges  on  the  estate,  so  as  to  entitle 
the  creditor  to  recover  from  the  family  estate.  When 
a  creditor  has  made  no  enquiry  as  to  the  necessity  for 
a  polvgar  borrowing  money,  he  cannot  remedy  the 
Omission  by  showing  that  if  he  had  enquired  he 
woiUd  have  been  informed  that  the  money  was  want- 
ed to  pay  for  Qovemment  kist  due  by  the  polygar. 
Per  KBBJTAir,  J. — When  the  rightful  owner  of  a 
poUiam  has  stood  by  and  allowed  another  to  take  and 
remain  in  possession  of  the  poUiam,  and  loans  have 
been  made  to  the  de  facto  polygar,  the  moveable  pro- 
perty, purchased  by  the  de  fmcto  ^\y^!sat  out  of  the 
income  or  with  borrowed  moneys  in  his  possession  at 
his  death,  is  assets  available  for  payment  of  his  cre- 
ditors. Per  MuTTUBAMi  Attab,  J. — ^The  moveable 
property  acquired  by  means  of  the  income  of  the 
poUiam  hy  ^  de  facto  polygar  is  not  available  as 
assets  for  his  creditors  in  the  hands  of  de  jure 
polygar  who  succeeded  him  and  who  has  not  admitted 
his  predecessor's  title  nor  acoc^yted  maintenance  from 
him,  but  moveable  property  acquired  by  means  of 
borrowed  money  may  be  pursued  by  the  creditor  as 
assets.  KoTTU  Baicabaki  Chbth  e.  Bakgabi 
Sbshaxa  Natakivabit      .  I.  Ifc  B^  8  MacL,  146 


lea 


-  Aaresment  made 


bg  manager  qf  familg, — Every  member  of  a  joint 
nunily  is  not  bound  by  an  agreement  made  hjf  the 
head  of  that  family.  The  rent  of  a  joint  undivided 
tenure  cannot  be  enhanced  on  the  strength  of  an 
ikrar  executed  by  one  of  the  coparceners.  Hbxatbt- 
OOLAH  Chowdbt  v.  Nil  Kakth  Mullick 

[ITW.B^iaO 


164. 


Authoritg     of 


elder  brother  to  sell, — In  the  absence  of  autiiori^ 
in  the  eldest  brother  from  his  brothers  to  sell  their 
rights,  the  sale  Irr  the  eldest  brother  is  not  the  act  of  all 
the  brothers.  Oahad  Buksh  e.  Bivdoo  BASHnrsB 
D068BB 7  W.  B.,  296 


See    BHUJOVAVxnn)    Httbb  e. 
Hytbb  .... 


Badha  Chubb 
7  W.  B.,  886 


166. 


•  Permanent  lease 


hg  elder  brother, — Necessiig, — ^The  elder  brother  in  a 
loint  Hindu  family  cannot  grant  a  valid  permanent 
lease  of  land  without  some  consideration  being  proved 
to  have  been  paid  or  applied  towards  meeting  any 
necessary  expenses  of  ^  joint  family.  Bbojo 
Mohub  Qhosb  «.  LuoHKUB  Sivas 

'•        [  W.  B^  1864»  88 

166.  Agreements  made 

hg  adult  members  of  familg. — ^Arrangements  relat- 
ing to  the  enjoyment  of  joint  family  property  and 
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iimted, 

6,  POWERS  OF  ALIENATION  BY  MEMBERS 
— eontxnuted, 

(a)  UAKA&VR^ootUinu0d^ 

Alienation  by  msaiBigBT—ootiiinusiL 

acknowledgments  of  the  right  of  the  several  members 
of  the  family  to  aoqaire  separate  property  made  bv 
the  adult  members  ci  the  family,  are  to  be  held  bind- 
ing on  the  minor  members  of  the  family  if  they  are 
not  detrimental  to  their  interest*  and  saeh  arrange* 
ments  consented  to  by  a  father  shoold  be  held  bind- 
ing on  his  minor  child.  NvsBiveH  Dabs  v.  Nasaim 
0A88 8N.W.,ai7 

Upheld  by  Privy  Conncfl    .        .    SeW.B^l? 

(&)  Fatebb. 

SesCkBEB   irVDBB    BOTDV   LAW— Ausv- 
ATIOH— AUSVATIOV  B7  FATHIB. 


167. 


Alienation  by  father.— ifi- 


takskara  lam.-^InUreH  of  father  in  ancestral  prth 
perty, — Before  partition  a  Hindu  father  has,  under 
Mitakshara  law,  no  definite  share  in  joint  ancestral 
property  which  he  can  aliene.  Nowbut  Bah  o. 
DuBBABBi  Singh  .2  Agra»  145 


168. 


Sate  hf  faiker 
of  joint  family  of  his  own  share.—k.  sale  by  a  father 
is  valid  by  Hindu  law  to  the  extent  of  his  own  share 
of  the  undivided  estate.  There  is  no  distinction  ac- 
cording to  the  Madras  school  between  a  father  and 
other  coparceners.  Paxaviyxllappa  EAvlrDAK  «. 
Mavvabu  Naikav  .    21CacU416 


169.- 


-  Mitakshara  law. 


— Sale  of  ancestral  property, — ^According  to  Soda- 
hart  Prasad  Sahm  v.  FooVbash  Koer,  $  B.  L.  £.,  T,  B., 
81f  a  sale  of  undivided  ancestral  property  by  a  father 
without  any  legal  necessity  and  without  the  consent 
of  all  tiie  oo-sharers,  is,  under  the  Mitakshara  law, 
invalid.  It  is  not  vaJid  even  as  regards  the  father's 
share.  A  son  suing  to  set  aside  such  sin  aUenation  is, 
according  to  Uiat  case,  entitled  to  a  dedaratdon  that 
the  alienation  is  void  i^together.  The  son  suing  in 
the  father's  lifetime  on  behalf  of  the  family  may  be 
entitled  to  a  decree  for  possession.  Upon  what  terms 
that  decree  should  be  made,  will,  according  to  the  deci- 
sion in  Modhoo  Dyal  Singh  v.  Kolbur  Siiigh,  B,  L,  JB., 
Snp,  VoL,  1018,  depend  on  the  equi^  which  the 
purchaser  may  have  to  a  refund  of  the  purchase- 
money,  or  to  be  placed  in  the  position  of  an  encum- 
brancer as  against  the  joint  fimuly  in  the  particular 
case.  Hanumav  Dutt  Rot  v.  Kishbk  Kishqb 
Nabatak  SiKOH  .    8  R  Ik  B.,  868 

8.  C.  HovooxAV  Dutt  Rot  «.  Bhaobvt  EisHBir 
[16W.B.,F.B.,6 


170. 


Mitakshara  law. 


— Power  of  father  to  aliene, — ^A  Hindu  father  in  a 
Mitakshara  joint  family  has  no  power  to  settle  ances- 
tral property  by  conveyame  in  his  lifetime,  or  by  a 
will  to  taJce  effect  after  his  death,  without  the  con- 
sent of  all  his  sons  living  at  the  time.  Where  such 
a  settlement  is  not  assented  to  by  the  sons  living  at 


HHIBU     laAW-JOIBPF     FAMII.Y-M11. 

tinned, 

6.  POWERS  OF  ALIENATION  BT  MEMBERS 

— continued, 

{h)  VMrBMB'^'Contintied, 
Alienation  by  fMnBt^eoniinned, 

the  time,  and  another  son  is  afterwards  bom,  no  sub- 
sequent assent  would  be  binding  on  the  latter.  Hu- 
BODOOT  Nabaik  S1V6H  V.  Bbbb  Nabaht  Sinoh 

[IIW.B.,480 


171.- 


•  Mitakshara  law. 


-Alienability  by  a  coparcener  of  his  undivided 
share  of  ancestral  estate,— WtU,— A  HiAdu  of  the 
Southern  Mahratta  Country,  having  two  sons  undi- 
vided from  him,  died  in  1871,  leaving  a  will  dispos> 
ing  of  ancestral  estate  substantially  in  favour  oz  his 
second  son,  excluding  the  elder,  who  claimed  his  share 
in  this  suit.  In  1861,  a  suit  brought  by  this  elder 
son  against  his  father  and  brother  to  obtain  a  decla« 
ration  of  his  right  to  a  partition  of  the  ancestral 
estate  was  dismissed,  on  the  ground  that  he  had  no 
right  in  his  father's  lifetime  to  compel  a  partition  of 
moveables ;  and  that,  as  to  the  immoveables,  the  claim 
failed,  because  they  were  situate  beyond  the  jurisdic- 
tion of  the  Court  It  having  been  contended  that»  aa 
a  father  and  his  sons  were  during  his  life  coparceners 
in  the  fanuly  estate,  one  of  such  coparceners  being 
able,  according  to  the  decisions  of  the  Courts,  by  a<3 
inter  vivos  to  make  an  alienation  of  his  undivided 
share  binding  on  the  others,  it  followed  that  the 
father  might  dispose  l^  will  of  his  one-third  share. 
Seld  that,  under  the  Mitakshara  law,  as  received  in 
Bombay,  the  &ther  could  not  dispose  of  his  one-third 
share  by  wilL  The  doctrine  of  the  alienability  by  a 
coparcener  of  his  un^vided  share,  without  the  con- 
sent of  his  co-sharers,  should  not  be  extended,  in  the 
above  manner,  beyond  the  decided  cases.  The  Bom- 
bay Court  hiA  ruled  that  a  coparcener  could  not» 
without  his  co-sharer's  consent,  either  give  or  devise 
his  share,  and  that  the  alienation  must  be  for  value. 
The  Madras  Court  had  ruled  that  although  a  copar- 
cener could  alienate  his  share  by  gift,  that  right  was 
itself  founded  on  the  light  to  partition,  and  died 
with  the  coparcener,  the  titie  of  the  other  co-sharers 
vesting  in  them  by  survivorship  at  the  moment  of  his 
death.  Without  a  decision  as  to  which  of  these  con- 
flicting views,  in  regard  to  alienation  by  gift,  was 
correct,  the  principles  upon  which  the  Madras  Court 
had  decided  agunst  the  power  of  alienation  by  will 
were  held  to  1^  sound  and  sufficient  to  support  that 
decision.  Laxshkait  Dada  Naib  o.  Rakohaitdba 
DapaNaik  .    L  L.  B.,  6  Bom.t  48 

[I..  B.,  7  L  A.»  181 

172. 


^_— ^___  Ancestral  pro» 

perty, — Joint  property  earned  by  a  father  and  his 
sons. — Effect  of  contribution  by  the  father  of  a  ««- 
cleus  of  property  earned  by  himseif  exclusively,^-' 
Power  of  diaposition  by  will  over, — Z>.  (defendant 
No.  1)  lived  at  Jamnagar  jointiy  with  his  father 
and  brother  until  the  year  1850.  In  that  year  his 
father  died,  and  Z>.  separated  from  his  brother.  At 
the  time  of  separation  D,  took  nothing  out  of  the 
family  estate,  which  was  very  small.  He  subsequent-, 
ly  supported  himself  hy  practising  me^cine,  which 
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6.  POWERS  OF  ALIENATION  BT  MEMBERS 
— eontimmed, 

(h)  Fathbb — eonHn^d. 

Alienaticni  by  fktheT^eontimted* 

he  taught  himielf  from  lome  medical  books  which 
his  f athfir  had  bought  for  him  before  his  death.  J>, 
had  two  fonsy  vut,,  M,,  born  in  1846,  and  JT.,  bom  in 
1849.  At  the  end  of  the  year  1850,  J),  and  hia  two 
sons  came  to  Bombay*  where  D.  continued  to  practise 
medicine,  and  established  a  dispensary.  In  1862, 
having  saved  fi5,000  by  his  medical  practice,  he  set 
up  business  as  a  merchant,  and  acquired  a  consider- 
able fortune.  "HIb  two  sons.  If.  and  XT,  who  were 
joint  with  him,  assisted  him  in  his  business.  On  the 
.7th  October,  1882,  J£.  separated  from  his  father  and 
brother,  and  received,  as  his  share  of  the  property,  a 
sum  of  B6,000,  and  jewels  and  clothes  worth  about 
B5,000.  On  the  same  day  M»  made  his  will,  whereby 
he  appointed  his  father  2>.  executor,  and  disposed  of 
the  whole  of  the  portion  of  the  property  so  allotted  to 
him,  directing  that  it  should  be  invested  and  paid 
over  to  his  son  (the  plaintiin  on  his  attaining  ma- 
joritj^;.  and,  in  the  event  of  his  dying  without  issue, 
that  it  should  go  to  his  (M.'t)  brother,  S,  (def  aid- 
ant No.  2).  On  the  16th  October  1882,  M.  died, 
leaving  the  pluntiif,  his  son,  him  surviving.  The 
plaintu^  in  this  suit  contended  that  the  who&  of  the 
nid  property  was  ancestral  property  in  the  hands  of 
J£.,and,as  such,  came  to  him  (the  plaintiff)  unaffect- 
ed by  the  wilL  The  defendants  contended  tiiat  the 
property  previously  to  the  division  was  the  jcnnt,  but 
not  the  ancestral,  property  of  Jf .,  his  father,  and 
brother;  that  it  was  property,  eanied  by  the  joint 
exertions  of  J>.  and  Ids  sons;  that  at  the  division 
in  October  1882,  the  portion  taken  b^  Jf.  was  his 
self -acquired  property;  and  that  he  was  entitled  to 
dispose  of  it  l^  will.  Held  that  whether,  previously 
to  the  division  in  October  1882,  the  joint  property 
of  J),  and  his  two  sons  was  ancestral  or  not,  as  soon 
as  a  portion  of  such  joint  property  was  divided  off 
by  the  father  (Z>.)  and  given  to  his  son  M.,  it  became 
ancestral  in  Jf .'«  hands.  For,  assuming  the  truth  of 
the  defendants'  story  as  to  the  mode  in  which  the 
•whole  property  was  acquired,  it  could  not  be  held  that 
it  was  acquired  by  the  equal  exertions  of  the  father 
and  his  two  sons.  The  father  contributed  the  nudeus 
of  B5,000,  and  on  that  nucleus  the  property  was 
formed  by  the  joint  exertions  of  himself  and  his  sons. 
The  portion,  therefore,  that  came  to  Jf.  did  not  re- 
present the  equivalent  of  his  own  exertions  only.  It 
represented  also  a  portion  of  the  father's  original 
capitaL  The  property  thus  bdng  ancestral  in  the 
luuids  of  Jf.  he  could  not,  in  the  town  of  Bombay, 
dispose  of  it  by  will,  even  though  it  consisted  of 
moveables,  to  the  prejudice  of  the  plaintiff's  rights. 
Chattusbhoo;  Mbohji  V,  Dhabambi  Nabanji 

[I.  I..  B.,  9  Bom.,  488 


(c)  Otrbb  MncBisa. 


178. 


AUenatlon  by  one  mem- 


ber.— Alidnation  toithout  eons&tU  of  other*. — Mi- 
Mtikata  {aw.— QiMsrtf,-^Whether,  under  the  law  of 
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6.  POWERS  OF  ALIENATION  BT  MEMBEB9 
"—continued, 

(e)  Othbb  Mmubvbb— continued, 

Alienatloii  by  one  memher-^ooniinued. 

ihe  Mitakshara,  in  Bengal,  a  voluntary  alienation  by 
one  co-sharer,  without  the  consent  of  the  rest,  of  his 
undivided  share  in  joint  ancestral  property  is  valid. 
DBBin>7A£  Lal  «.  JuosBBP  Nabain  Sivoh 

[I.  Ii.  B^  8  Gala,  108: 1  G.Ij.  B.»  49 
Li.B.,4LA.»a47 


174. 


Inoeeimeni  of 


proceed*  ofeeiate  hff  one  mmnber, — If  a  member  of 
an  undivided  Hindu  family  invests  the  proceeds  of 
the  joint  ancestral  estate  m  the  purchase  of  other 
estates,  he  does  so  for  the  benefit  oF  the  joint  family. 
Without  the  consent  of  all  the  members,  or  a  legal 
necessity,  or  a  declaration  and  acts  amounting  to  a 
division,  he  cannot  alienate  so  as  to  bind  even  his 
own  share.    BovA  Kobbbb  «.  Boosu  Sinc^h 

[8W.B^18S 

175. 


— — ^— — —  MiiaJcehara 
2aw.-~  Under  the  Mitakshsra  law,  a  single  member  of 
a  family  is  empowered  to  sell  immoveable  property 
for  the  purpose  of  paying  off  famUy  debts  only  where 
the  sons  and  grandsons  are  minors  or  otherwise  in- 
capable of  giving  their  consent. .  Where  the  sale  of 
landed  estate  by  a  single  member  for  the  pavment  of 
fiunily  debts  is  set  aside  beeaase  made  without  the 
son's  consent,  the  son  can  only  get  possession  on  re- 
payment of  the  purchase-money  which  was  implied 
to  the  liquidation  of  the  debts.  MuisooBA  Kooir- 
WABBi  «.  Boormr  Sihgh      .        •    18  W.  B.,  81 

-^^— — — ^  Power  io  alien-- 


178. 

ate  ehare  of  Joint  famihf  property.— Where  the 
validity  of  a  sale  of  ancestral  property  b  objected  to 
on  the  ground  that  it  was  effected  without  the  con- 
sent of  all  the  members  of  the  joint  Hindu  family, 
the  objection  can  only  be  made  by  the  member  who 
did  not  consent.  A  member  of  a  Hindu  family  may 
mortgage  his  undivided  share  of  the  joint  property 
without  the  consent  of  his  co-sharers,  in  order  to 
raise  money  for  the  benefit  of  the  family,  e^.,  to 

Jay  debts  or  liquidate  demands  under  legal  necessity. 
UOOBBVATH  KhOOTIA  O,  DOOBO  MI88BB 

[14W.B.»80 


177. 


AliemUion  of 
-As  long  as  a 


joint  property. — Mitakeha/ra  law, 
Hindu  family  under  the  Mitakshara  is  living  in  the 
j<^nt  enjoyment  of  family  property,  such  property 
can  only  be  alienated  by  the  joint  consent  of  all  the 
members,  or  in  the  event  of  such  necessity  as  will,  in 
the  eye  (k  the  law,  give  the  kurta  power  to  aliene  as 
the  agent  of  all,  then  by  the  kurta  alone.  Bunsbb 
Lall  v.  Aoladh  Absak  .    S2  W.  B.,  652 

178.  — — ^— ^— — ^  Mitakehara  lam. 
— Survivorekip. — Mortgage  of  ehare  iniointfamUy 
property, — A  member,  of  a  Hindu  family  living  un- 
der the  Mitakshara  law  and  having  joint  family 
property,  died  entitied  to  an  undivided  share  in  such 
property,  leaving  two  widows  him  mtrming.    The 
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DI0B8T  OF  OASB& 


Hnn>t7     liAW-^JODBT     FAMILY— eon- 

tinued. 

&  POWERS  OF  ALIENATION  BT  MEMBERS 
— continued, 

(0)  Othbb  KEMBBMO-'Coniinned. 

AUeiiAtion  by  one  member -eoa^tii«a<f« 

widows  were  sued  in  their  repreeentative  capacity  in 
respect  of  debts  incurred  by  bim  daring  his  lifetime 
on  his  own  acoonnt^  and  decrees  were  obtained 
against  them.  In  execution,  an  interest  in  certain 
portions  of  the  joint  family  property*  to  the  extent 
of  the  share  to  which  the  deceased  was  entitled  in 
his  lifetime,  was  sold,  and  the  auction-purchasers 
obtained  possessioB  of  it.  Held  that  the  share  of 
the  deceased  did  not  at  his  death  pass  to  his  widows, 
but  that  there  being  no  male  iwue  it  passed  to  the 


laining  members  of  the  family  by  soryiTorship, 
and  oomld  not  be  rendered  liable  to  the  debts  of  the 
deoeased  in  a  suit  against  his  widows.  QiMsr e, — 
Whether  those  who  take  the  shaie  by  survivorship 
are  liable  for  the  debts  of  the  deceased  to  the  extent 
of  his  share  P  A  member  of  a  joint  Hindu  family 
has  no  authority,  without  the  consent  of  his  co- 
sharers,  to  mortgage  his  undivided  share  in  a  portion 
of  the  joint  fan^y  property,  in  order  to  raiie  money 
on  his  own  account,  and  not  for  the  benefit  of  the 
&mily.  Sadababt  Pkabad  SA.Hir  e.  Foolbash 
Koxs  .    8B.i:<.B.,F.B^dl:12W.B.»F.K,l 

OOBSBULT  V,  SUBABVBX  PlBSHAB  SAHOO 

[SW.B^SIO 

Phoouiab  Kowr  9.  LaiiiA  JoawHim  Sakot 

C18W.B^48 

Affirming  'fin  review  Sababust  Pbbshad  Sahoo 
«.LoxvauKhav  •    14W.B^838 


179. 


•  8uU  by  one 


her  to  eei  atide  aldenaUon  hff  another.  — There 
is  nothing  in  Rajaram  Tewari  v.  Luchman  Praead, 
S.  L.  jB.,  Sup.  Vol,  731:  8  IF.  B.,  i5;  or  in 
Sadabart  J^raead  Saku  v.  Foolbash  Koer,  8  B.  L. 
B.,  F.  B.,  SI,  to  justify  the  contention  that  where 
there  is  an  alienation  inade  by  one  ahareholder,  and 
another  sharer  sues  to  set  aside  that  alienation,  it 
follows  as  a  consequence  that  a  party  who  aues  to 
set  aside  the  alienation  must  obtam  a  decree.  Sbi 
Pbaaad  9.  Rajgubu  Tbiaicbukitath  Dbo 

[6  B.  L.  B.,  666: 14  W.  B.,  d86 

lao.  ■  Mitakehara 

law.— Mortgage  of  undivided  ehare  in  joint  fami^f 
properig, — Succession. — Surtfivorship. — Decree  in 
suit  against  mdow.—Misfoinder.— Parties. — On  the 
death  without  issue  of  a  member  of  a  Hindu  family 
joint  in  estate  and  subject  to  the  Mitakshara  law, 
his  undivided  share  in  the  joint  family  property 
passes  to  the  surviving  members  of  the  joint  family 
and  not  to  his  widows,  and  cannot  be  made  liable  for 
his  debts  under  decrees  obtained  against  his  widows 
as  his  representatives.  Quare, — Where  a^  member 
of  a  joint  Hindu  family  governed  by  the  Mitakshara 
law,  without  the  consent  of  his  co-sharers,  and  in 
order  to  ruse  money  on  his  own  account,  and  not  for 
the  benefit  of  the  joint  famUy,  mortgages  in  his  life- 
time his  undivided  share  in  a  portion  of  the  joint 
family  propertyrcao  the  other  memben  of  the  joint 


tinued. 

6.  POWERS  OP  ALIENATION  BY  MEMBERS 
— coniinued, 

(0)  Othbb  Mbkbbbb— tfoalMwe^i. 

AlienatioiL  by  one  mmmbBr—eoniimued. 

family,  on  his  death,  recover  from  the  mortgagee  the 
mortgage  share,  or  any  portion  of  it^  without  re- 
deeminff  P  A  suit  by  a  surviving  member  of  a  joint 
Hindu  nmily  subject  to  the  Mitakshara  law,  to  re- 
cover a  moiety  of  the  undivided  share  of  a  deoeased 
member  of  the  family  in  the  joint  family  property, 
ought  not  to  be  dismissed  on  tiie  ^und  that  all  the 
members  of  the  famUy  have  not  joined  in  bringing 
the  suit,  where  it  appears  that  the  only  other  surviv- 
ing member  of  the  fimily  has  already  sued  for  and 
recovered  his  moiety  of  the  property,  and  disclaims 
all  further  interest,  and  is  joined  as  a  co-defendant ' 
in  the  suit  Phoolbas  KooirwAB  v.  Lalla  Jo- 
qshubSahox  .    I.  li.  B^  1  Galo^  226 

[25  W.  B.,  286 :  L.  B^  8  I.  A^  7 


18L 


Power  of  one 


memher  to  alienate  his  right  to  rent. — ^Where  mem- 
bers of  a  BKndu  family  are  so  far  separate  in  estate 
that  each  collects  his  quota  of  rent  separatelv,  there 
is  no  reason  why  one  of  them  should  not  maike  over, 
either  in  exchange  or  sale,  his  right  of  receiving  a 
part  of  the  rents.  Kauxa  Sahot  v.  Goitbbb  Sinr- 
KUB 12W.B^287 


188. 


'Mitakshara 


law.^-'AUenaium  by  a  member  of  his  own  share. — 
One  member  of  a  joint  and  undivided  Hindu  family, 
governed  by  the  law  of  the  Mitakshara,  cannot 
mortgage  or  sell  his  share  of  the  familv  property 
without  the  oonsent,  express  or  implied,  of  the  other 
members.  Chamaili  Knar  v.  Bam  Prasad^  I.  L.  B., 
2  All.,  S67,  followed.  Deendgal  Lai  v.  Jugdeep 
Narain  Singh,  L  L.  B.,  9  Cale.,  198 ;  and  Swrs(f 
Bumsi  Koer  v.  Sheo  Prasad  Singh,  L  L.  B.,  5 
Cale.,  148,  referred  to.  Ramanavd  Sikoh  v.  Qo- 
BiKO  SiHOH  .  .    L  Ifc  B.,  6  AIL,  884 

Shbo  PkBSAS  Jha  e.  Govga  Rax  Jha 

[6  W.  B^  221 

■  Mitakshara 


18a  I 

law. — AUenaiion  bg  one  member  of  his  own  share. — 
According  to  the  law  of  the  Mitakshara,  joint  &mily 
property  cannot  be  alienated  by  any  member  oi  the 
fanuly,  save  for  urgent  and  necessary  expenses  of 
the  fanuly,  without  the  oonsent  of  all  the  members. 
Held,  therefore,  where  the  holder  of  an  impartible 
zaj  made  an  absolute  gift  of  a  portion  of  the  estate 
appertaining  to  the  raj  toone  of  his  wives,  "  in  token 
d  his  love  for  her,''  and  his  eldest  son  sued  to  set 
aside  the  alienation,  that  the  parties  being  members 
of  a  joont  Hindu  family,  and  governed  by  the  law  of 
the  Mitakshara,  the  son  was  entitied  to  bring  the 
suit,  and  that  the  alienation,  not  bnng  made  for 
necessary  purposes,  was  void.  Bhawani  Ghulax 
V.  Dbo  Raj  Euabi  .    I.  Ih  B^  6  AIL,  642 

18^  ■  Power  of  mem- 

ber to  gite  stranger  interest  in  property. — ^Until  a 
division  of  ancestnl  property  is  effected,  no  member 
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|(«  POWBB6  OF  ALIBNATION  BT  MEMBBBS 

(9)  OsBXB  VJBKBsaa-^eontiimed, 

AUenation  by  one  memher-^oiUimMed, 

of  ft  joint  family  governed  bv  the  MitakBhajm  law  can 
gyn  a  stranger  any  intereet  m  the  property.    Mud- 

I>UIf  GOPAL  LaUL  f.  OOWUSBUTX7 

[21  w;  B^  190 


185. 


JBff'eei  ofinir<h 


dmctUm  of  ttrangtr  imto  fnmiXy,  —  Auetion-puT' 
cJUmct. — &ifi  hy  member  of  family, — Cihsharert, 
AuetU  of, — ^The  introduction  oi  a  etranger  in  blood 
SB  a«ction-pnrchafler  of  a  portion  of  the  rights  and 
interests  of  an  undivided  Hindu  family,  breaks  up 
the  constitntion  of  such  family  as  undivided^  and 
destroys  the  character  of  such  property  as  joint  and 
imdivided  family  property,  and  a  gift  subsequently 
made  by  the  remaining  members  of  the  original 
undiyided  Hindu  f anuly  of  their  rights  to  a  third 
person,  without  the  assent  of  the  auction-purchaser, 
18  not  invalid  by  reason  of  the  principle  of  Hindn 
law  which  requires  the  assent  A  coparceners  in  an 
undivided  Hindu  family  to  give  validity  to  such  a 
Rift.    Ballabh  Das  «.  Suitvbb  Das 

[L  Ii.  B^  1  All,  429 


186. 


Joint    un- 


divided family  property, — Auent  of  eopareenere, — 
Stranger, ^-TiiA  member  txf  a  joint  3Sindu  fandly 
who  alienates  his  rights  and  interests  in  the  family 
property  to  a  stnuoger  in  blood  thereby  incapadtatea 
himself  from  objecting  to  a  similar  alienation  by 
another  member  of  such  familv  of  his  rights  and 
interests  in  such  property,  on  uie  ground  that  such 
alienation  was  made  without  his  consent,  and  such 
stranger  is  not  competent  to  make  such  objection. 
Ballabh  Dai  y.  Sunder  Dae,  I.  X.  JS..  1  AIL,  429, 
idOowed.    Oahjiaj  Dubxz  v.  Sheozobb  Sikoh 

CL  L.  &»  2  AH.,  898 


187. 


Sale   of  ehare 

in  execution  of  decree. — ^According  to  the  E^ndu  law 
current  in  Madras,  the  member  of  an  undivided 
family  may  ahene  the  shaae  of  the  family  property  to 
whicD^  if  a  partition  took  place,  he  womd  be  indivi- 
dually entitted,  and  there  may  be  a  valid  sale  of 
such  share  on  an  execution  in  an  action  of  damages  for 

a  tort    YlBABTAXlGBAXIKIV.ATTASTAXlGKAMnn 

[llCad.,  471 

18a Suit  to  enforce 

purekaee. — The  right  of  a  coparcener  to  al&nate 
his  vested  interest  in  the  property  held  in  coparoen- 
aiy  is  limited  to  the  extent  of  the  coparcener's  share 
in  the  particular  property  which  is  the  subject  of 
the  alienation.  In  a  suit  to  recover  a  moiety  of  a 
village  which  was  a  portion  of  the  joint  family  pro- 
perty, and  which  had  been  sold  by  the  wan^wg 
member  without  the  assent  of  the  plaintiiPs  fatiier, 
and  not  for  family  purpoaes,  the  entire  village  being 
toss  in  quantity  and  value  than  the  share  of  the 
managing  member, — Held  that  the  plaintiff  was 
entitled  to  the  relief  prayed.  Vbitkata  C^blla 
FiLLAY  r.  CeIxxaja  Musauab    .    6  Mad^  196 


HINDtJ     liAW-^OINT     FAIOLY— 
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6.  POWERS  OF  ALIENATION  BY  MEMBERS 
— continued, 
(c)  Othbb  ^XMSSBB—oonHmued. 
AUenatioii  hy  one  memh^v^continued. 

189.  '  ■  Fowertodiepoee 

of  T^ortion  of  pn^erUf  by  wilL—A  long  course  of 
decisions  in  this  Presidency  recognise  the  right  of  a 
coparcener  to  dispose  of  his  interest  in  the  joint 
fazDiW  property  before  partition :  a  coparcener  can- 
not, however,  before  partition,  convey  away  as  hie 
interest  any  spedflc  portion  of  the  joint  property.  In 
a  suit  by  an  adopted  son  to  set  aside  a  will  made  by 
his  adoptive  fathisr  disposing  of  immoveable  property, 
Seld  that  the  will  was  of  no  effect  as  a  valid  devise 
ol  property.  At  the  moment  of  death  the  right  of 
survivorship  was  in  conflict  with  the  right  hy  devise. 
Then  the  title  by  surviyership,  being  the  prior  title, 
took  precedence  to  the  exclusion  of  that  by  devise. 

YlTLA  BUTTBN  «.  YAXBNAlf MA  .  .     8  ICadL,  6 

190,  ■  Impartible  poU 
liaput  held  by  evnyle  member,  RighU  of  diepoei- 
tion  or  alienation  over.—The  words, «  we  and  our  off- 
spring  ehall  haye  no  interest  in  the  said  poUiaput  (an 
impartible  one),  but  yon  alone  shall  be  zemindar  and 
rule  and  enjoy  the  same,"  must  be  construed  with  due 
regard  to  thB  person  using  them  and  the  occarion 
when  they  were  used.  Meld  by  the  High  Court  that 
in  the  present  case  they  were  not  a  release,  l^  the 
person  using  them  for  himself  and  his  heirs,  of  all 
future  rights  of  succession  which  might  accrue  to  them 
as  members  of  an  undivided  family.  Possession  under 
such^  a  relinquishment  was  not  a  new  and  separate 
acquisition.  No  questbn  upon  the  law  of  limitation 
can  arise  between  the  different  members  of  the  joint 
family  in  respect  of  the  property  thus  held  by  a  single 
member.  An  estate  so  possessed,  free  from  present 
coparoenary  rights  in  others,  is  not  entirely  at  the 
diaposal  of  the  holder  for  his  own  purposes.  The 
possessor  has  only  the  qualified  powers  of  disposition 
of  a  member  of  a  joint  family,  with  such  furtiier 
powers,  or  it  may  be  with  such  restrictions,  as  spring 
from  the  peculiar  character  of  his  ownership.  These 
powers  fall  short  of  a  right  of  absolute  alienation  of 
the  estate.  Pabbtasami  alias  Eottai  Tbyab  v. 
SALUOKAiTBYABa^uw  Oyta  Tbyab  .  8  MacU  157 

In  the  same  case  on  appeal  to  the  Privy  Connea 
this  dedsion,  howeyer,  was  reversed,  and  it  was  held 
that  the  construction  to  be  put  on  the  words  was  that 
they  were  a  renunciation  by  the  person  using  them 
for  himself  and  his  descendants  of  all  interest  in  the 
polliapnt  either  as  the  head,  or  as  a  junior  member  of 
the  joint  family,  and  that  their  effect  was  to  make 
the  polliapnt,  with  its  incidents  of  impartibility  and 
peculiar  course  of  succession,  the  property  cf  the 
other  members  of  the  family,  as  effectually  as  if  it 
hpwl  been  assigned  on  partition.  Sitaonaka  Tbyas 
«.Pbbi8Ami    .  .    I.I*.B.,lMad^8ia 

S.  C.  PBBiASAia  «.  Pbbiasaxi 

[L.  B.,  5  L  A.,  81 

1^1»  ■  Law  in  Bombay 

Freeidencf.'-OR  the  western  side  of  India  a  member 
of  an  undivided  Hindu  family  can,  without  the  dm," 
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6.  POWERS  OF  ALIENATION  BY  MEMBERS 

— contxnmed, 

(r)  Othsb  Wiuavsui—cofUinu&d, 

Alienation  by  one  memhw^ooniimted. 

sent  of  his  coparceners,  sell  his  share  in  the  undivided 

property.     Tukabam  Axbaidab  v.  Ramohahsba 

VALAD  Bhucanka  Dhuck    .    6  BonL»  A.  C,  247 


192.- 


'Biffhttoalienaie 


thare.—IAdUlHy  to  aitaehmewt.-^lt  is  settled  law  in 
the  Presidency  of  Bomhay  that  one  of  several  par- 
ceners in  a  Hindu  uncUvided  family  may,  without  the 
assent  of  his  coparceners,  sell,  mortgage,  or  otherwise 
alienate,  for  valuable  consideration,  his  share  in  the 
undivided  family  estate,  moveable  or  immoveable.  It 
is  also  settled  Uw  in  the  same  Presidency  that  a  share 
in  the  undivided  estate  of  a  Hindu  family  may  be 
taken  in  eiecution,  under  a  judgment  against  the 
parcener  to  whom  such  share  belongs,  at  the  suit  of 
his  personal  creditor.  Yasudbt  Beat  «.  Vbnxatbbh 
Sahbhat 10Bom.tl89 


19a 


"Eight  to  aUenaU 


gkare.—Consenlr-'Seld  by  a  FuU  Bench,  foUowing 
the  doctrine  laid  down  in  the  preceding  case,  Vatudev 
Skat  V.  Venkatefh  Sanbhav,  10  Bom.,  139,  that  a 
Hindu  parcener  may,  without  the  consent  of  his  co- 
parceners, alienate  his  share  in  undivided  family  pro- 
perty. Tukaram  v.  Eamaha»dra,  6  Bom,,  A.  C, 
;M7,  approved  and  adopted.  Bmee  v.  Pandurang, 
Morris,  Pari  II,  93,  disapproved  of.      Famrapa 

BUT  SATTAFA  9.  CHAVAPA  BUT  CHAVMALAFA 

[10  Bom.,  162 


IM. 


Mortgage    bg 


one  eopareener  in  undivided  estate. — Sale  of  inter- 
est  of  one  coparceners^  Bights  of  purchaser,— -Par- 
iiHon, — In  1848  two  members  of  an  undivided  Hindu 
&mily  mortgaged  some  land  forming  a  portion  of 
the  ancestral  estate.  The  mortgagee,  having  obtained 
a  decree  in  1866  on  his  mortgage,  caused  20  gundas 
of  the  mortgaged  land  to  be  attached  and  sold,  on 
account  of  the  right  and  interest  of  one  of  the  mort- 
gagors only,  on  24th  January  1871.  In  a  suit 
brought  by  tha  purchaser  agunst  a  third  member  of 
the  undivided  fiunily,  in  whose  possession  the  20 
gundas  then  were,  to  recover  the  same  from  him,  as 
being  the  property  of  the  mortgagor,  whose  right 
and  interest  therein  had  been  attached  and  sold, — 
Held  that  the  share  of  a  coparcener,  b^ng  in  the 
estate  as  a  whole  and  not  in  any  particular  part  of  it, 
can  be  ascertained  only  by  taking  a  general  account 
of  the  whole  estate,  and  making  a  distribution  in 
accordance  with  the  results  of  such  account.  In 
taking  such  account,  however,  and  in  making  the  con- 
sequent distribution,  it  would  be  only  equitable  that 
the  share  of  the  coparcener  who  affected  to  deal 
with  a  portion  of  the  land  as  if  empowered  to  mort- 
gage it  should,  coterie  paribus,  if  the  purchaser  takes 
his  place,  be  so  made  up  as  to  embrace  wholly,  or  so 
far  as  possible,  the  land  which  the  purchaser  bought 
as  belonging  to  such  coparcener.  Meld,  also,  that  to 
obtain  possession  of  the  land  purchased  by  lumself, 
the  purchaser  must  file  against  the  other  members  of 


HINDt7     LAW--JOINT     FAHni7-~-coa- 

tinned, 

6.  POWERS  OF  ALIENATION  BY  MEMBERS 
— eoniinued, 

(e)  Othsb  Mbmbbbs — eoniinued. 

Alienation  by  one  raexaher—ooniinued. 

the  family  a  partition  suit  for  the  ascertainment  of 
the  share  of  the  coparcener,  whose  interest  he  ha« 
purchased,  as  it  stood  in  1848,  and  for  tiie  allotment 
to  himself  of  that  share  so  far  as  it  can  legally  and 
equitably  be  identified  with  the  land  purchased  by 
himself,  and  that,  consequently,  the  suit  in  its 
present  form  will  not  lie.  Pakdubako  Anakdbay 
V,  Bhabkab  Shadashit  U  Boxil,  72 


196. 


Alienatioii  by  one  holder 


of  Inam.— JS^JU  of  alienee.Seld  that  it  was 
competent  for  an  inamdar  to  alienate  a  third  share  of 
whatever  interest  he  himself  had  in  a  family  inam, 
in  consideration  of  services,  rendered  in  recovering  the 
iham  itself;  and  that  the  grantee  had  a  right  to  have 
the  award  made  by  the  decree  in  the  terms  of  the 
grant,  which  purported  to  bestow  the  third  share  in 
perpetuity.  Sultahji  T.  Patil  Sibyalb  v.  Raohtt- 
iTATH  R.  Ma&athb     .  2  Bmn^  48:  Sbul  BdU  45 

6.  SALE  OF  JOINT  FAMILY  PROPERTY  IN 
EXECUTION,  AND  RIGHTS  OF  PURCHASERS. 

See  CA8B8  UVDBB  SALB  IV  EXBOXTTIOV  ov 

Dbobbb— Jourr  Pbopbbtt. 


loa 


Sale  of  interest  of   one 


member.~The  right,  titie,  and  interest  of  one  co- 
sharer  in  joint  ancestral  estate  may  be  attached  and 
sold  in  execution  to  satisfy  a  decree  obtuned  against 
him  personally,  under  the  law  of  the  Mitakshun,  as 
well  in  Bengal  as  in  Bombay  and  Madras.  The  pur- 
chaser at  such  a  sale  acqmres  merely  the  right  to 
compel  a  partition  as  against  the  other  co-sharers 
which  the  judgment-debtor  possessed.  Dbbitdtal 
Lal  «.  JuoDBBP  Nabaik  Siboh 

[LL.  B^8  Galo.»108: 1 0.I..  R.  49 
L.B^4I.A.»a47 

SooxBUV  Thakoob  f».  Chitndbb  Minr  Mibsbb 

[8  CK  B^  282: 6  CL.  R,  26 

197. MUakshara  law. 

— Bight  of  purchaser. — The  principle  laid  down  in 
the  case  dtDeendgal  Lal  v.  Jugdeep  Narain  Singh, 
I.  L.  B.,  3  Cale,,  198,  that  the  right,  title,  and  inter- 
est of  a  Hindu  ^ther  in  a  joint  family  estate  under 
the  Mitakshara  law  can  be  attached  and  sold  in  exe- 
cution of  a  decree  obtained  agidnst  him  personally,  is 
applicable  to  the  right,  title,  and  interest  of  -any 
member  of  the  joint  family,  and  is  not  confined  to 
the  interest  of  the  father  alone.  Rai  Nabaif  Dasb 
V.  NowKiT  Lal 

[L  I..  B^  4  Oalo«  800 : 4  G.  Ii.  B.,  67 


198.- 


•  Mitdksiharalam. 


— Alienaition  hg  father,  and  decree  against  son, — 
Purchaser  of  son*s  interest  at  sale  in  execution  ^ 
decree. — Partition. — ^Where  property  belongs  to  a 
father  and  son  governed  by  the  Mitakshara  law,  the 
son's  interest  vesta  at  birth  and  is  saleable.    Thoson 
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a  SALE  OP  JOINT  FAMILY  PROPERTY  IN 
EXECUTION,  AND  RIGHTS  OF  PUR- 
CHASERS—<r(m<tfHi0(;. 

Sale  of  interest  of    oxie  member— oon- 
Hmted. 

may  obtain  a  partition  and  separate  poeBession  of  his 
abm  of  ancestral  property,  and  his  share  once  parti- 
tioned wiU  be  liable  to  sale.  There  is,  therefore,  no 
reason  whv  the  interest  of  the  son  in  the  property 
while  ondivided  should  not  be  sold  in  satisfaction  <n 
his  debts,  bat  in  sach  case  the  purchaser  should 
bring  a  suit  to  obtain  partition  of  the  property. 
Jaujdab  Sikoh  0.  Rak  Lal 

[Li:i.B^4  0alo^728 


loa 


Sale  tinder  deoree  against 


one  member. — Purehaser,  Right  o/l— The  pur- 
chaser of  the  rights  and  interests  of  a  judgment- 
debtor,  who  is  a  member  of  a  joint  family,  at  a  sale 
in  execution  of  a  decree,  does  not  acquire  any  titie 
to  the  rights  and  interests  of  the  other  members 
of  the  f  aimly  unless  it  is  dear  that  the  judgment- 
debtor  was  sued  in  a  representatiTC  capacity.    Lou 

IfiAHTO  9.  AGHORBB  A  JAIL  LaLL 

IX  Ij.  Bh  5  Calo.»  144 : 4  C.  li.  B^  466 


900. 


Eight  of  pur- 


^kaser  at  tale  in  ewecwtion  of  decree, — Bond  fide  pur^ 
ehaeer, — ^Although  a  purcliaser  at  an  execution-sale 
can  ordinarily  get  no  greater  rights  than  the  rights  of 
the  person  named  as  the  debtor  in  the  decree  under 
whidi  the  sale  is  held,  the  effect  of  a  sale  in  execution 
of  a  decree  agunst  a  member  of  a  joint  Hindu  family 
under  MitaJuhara  law  has  been  extended  on  the  ground 
that  members  of  such  a  family,  other  than  the  judg- 
ment-debtor, contesting  a  sale  under  a  decree,  when 
shown  to  be  bound  to  pay  the  debt,  for  the  realisation 
of  which  the  sale  has  been  brought  about,  are  in 
equify  not  entitled  to  relief  against  a  bond  fide  pur- 
chaser without  notice.  Where  the  property  of  a 
joint  fiunily  b  sold  in  execution  of  a  decree  against 
one  of  the  members,  a  judgment-creditor,  who  was 
piMntiff,  and  at  whose  instance  the  tale  in  execution 
was  held,  cannot  claim  to  be  in  the  position  of  a  third 
person  purchasing  bond  fide  without  notice.  (7W- 
cttoTM  Zall  ▼.  Kantoo  £all  and  Mnddw%  Thakoor 
T.  Kanto  LaU,  X.  JS.,  1 1.  A.,  321 ;  Deendgal  Lall 
▼.  Jngdeep  Narain,  I.  L,  B,,  8  Cole,,  198  : 1  C.  L.  £., 
49,  and  L.  E.,  4 1  A.,  247;  and  Bam  Sahai  y.  Sheo 
Proehad  Singh,  4  C.  L,  B.,  266,  discussed.  Ookbbh 
Pahdkt  o.  Dabbi  Dotal  SUtoh  .    5  C.  Ii.  R.,  86 


901. 


Mitakehara 


lav, — mortgage  of  familgproperigbif  one  <(f  several 
efheha/ren  in  a  Joint  eetate,^^ln  a  suit  on  a  mortgage 
against  a  member  of  a  joint  Hindu  family  gOTomed 
bv  the  Mitakshara  law,  the  whole  of  the  interest  of 
tfie  joint  fiunDy  in  the  estate  was  decreed  to  the  mort- 
gagees, who  subsequently  obtuned  possession  of  it 
Afterwards  a  suit  was  brought  by  another  member  of 
the  family,  who  had  attained  majority  prior  to  the 
mortgage,  to  set  it  and  the  decree  aside,  so  far  as  he 
was  ooncemed,  and  to  recover  possession  of  his  share 

II 


HniDn     liAW— JOniT     family— eoa- 

tinned, 

6.  SALE  OP  JOINT  FAMILY  PROPERTY  IN 
EXECUTION,  AND  RIGHTS  OP  VVR- 
CRASEKS—eonHnued.' 

Sale  under  decree  against  one  member 
— continued, 

of  the  joint  family  property,  ffeld  that  the  mere  cir- 
cumstance of  an  antecedent  debt  was  not  in  itself 
sufficient  to  bind  him,  and  that  the  alienation  was 
not  good  as  against  him,  unless  it  could  be  shown 
that  he  had  either  expressly  or  impliedly  given  his 
consent  to  the  mortgage.  Ufoboop  Tiwabt  o. 
Lalla  Bakshjib  Sfhay 

[X  L.  B.,  6  Calo,  740:  8  C.  L.  B.,  192 


209. 


Mortgage     by 


eons  of  an  insane  person, — Sale  in  execution  of 
decree, — Swi  bg  Committee  to  recover  possession. — 
Purchaser,  Bights  of, — ^Although  a  coparcener  in  a 
Mitiduhara  family  has  a  right  (in  a  suit  properly 
framed  for  that  purpose)  to  recover  the  whole  pro- 
perty from  an  execution-purchaser,  subject  to  the 
right  of  the  latter  to  have  the  share  and  interest  of 
the  debtor  ascertained  by  partition,  vet  this  rule  will 
not  be  applicable  where  the  suit  is  brought  by  a 
person  who  has  become  insane  subsequent  to  his 
birth,  inasmuch  as  no  decree  could  be  passed  in  his 
favour  which  could  contemplate  a  partition  between 
himself  and  the  purchaser  of  the  interest  of  his 
coparceners.  Ram  Sahtb  Bhukxvt  v.  Lalla  Lal- 
jbbSahtb  LI>.B.,8Cala»140:9aifcB^457 


208. 


Bale  under  deoree  against 


adult  membeTn^-Sale  of  right,  title,  and  interest 
of  member  of  joint  Hindu  familg,'^8uit  to  set  aside 
alienation, — ^A  suit  having  been  brought  against  the 
ostensible  heads  of  a  family  governed  by  Mitakshara 
law  upon  a  mortgage,  a  decree  was  obtained  for  the 
sale  of  the  mort^tged  property,  and  under  that  decree 
the  right,  titie,  and  interest  of  the  judgment-debtors 
were  sold.  The  plaintifiPs,  who  were  minors  at  the  date 
of  the  decree  and  had  not  been  made  parties  to  the 
suit,  instituted  a  suit  to  recover  their  shares  in  the 
property  sold.  The  debt  for  which  the  property  had 
been  mortga^ged  was  one  which  the  plaintiffs  and 
thdr  predecessors  were  morally  bound  to  pay.  Keld 
on  review,  reversing  the  decision  ^JZ«fiooma«i  Sahai 
y.  Parsidh  Sarain  Singh,  7  C,  L,  B,,  465,  that  the 
entire  propertjsof  the  f unily  passed  to  the  purchaser, 
and  that  the  phuntifPs  suit  must  be  dismissed. 
Pabsidh  Nasaut  Singh  v,  Hovokav  Sahai 

[U  C.  U  B.,  288 


204. 


Mitakshara 


law. — JF^milg  trade. — Alienation  of  aucestral  pro- 
perty bv  some  members  of  family. -^Interest  of  son 
affected  by  sale  in  execution  of  a  decree  against  his 
father.'-Parties  to  suit,— A  family,  governed  by 
Mitakshara  law,  carrying  on  a  trade  in  the  names  m 
some  of  its  members,  having  become  indebted  to  the 
defendants  in  a  large  amount  in  respect  of  advances 
made  for  the  purposes  of  the  trade,  some  of  the 
head  members  of  the  fojnily  executed  a  bond  in  favour 
of  tiie  defendants  for  the  amount  due,  and  hypothe- 
cated certain  family  properties  which  stood  in  their 
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Hnron   ulw—joust   jpahily— cos- 

timued, 

6.  SALE  OF  JOINT  FAMILY  PBOPEBTY  IN 
EXECUTION,  AND  RIGHTS  OF  PUR- 
CHASERS— tfOfi^imMd. 

Sale  under  dopree  againtt  adult  msmbera 

— continued, 

name*  9»  coUatenl  secarily  therefor.  The  ftmonnt 
not  having  been  paid  on  the  due  date,  the  defendants 
brought  a  rait  on  the  bond  against  the  persons  who 
had  exeeated  it»  and  obtained  a  decree  wfaidi,  how- 
ever, did  not  direct  that  the  properties  hypothecated 
should  be  sold.  In  execution  d  that  decree  the  in- 
terest of  the  judgment-debtors  in  the  hypothecated 
properties,  and  in  other  f  amUy  properties,  were  sold, 
and  were  purchased  by  the  defendants,  who,  sub- 
sequently, under  their  purchase*  obtained  possesnon 
of  the  shares  of  the  judgment-debtors  and  of  those  of 
their  sons.  The  de(vee  not  having  been  satbfled  by 
those  tales,  the  defendants  brought  a  rait  against  the 
remaining  head  members  of  the  family  to  have  it 
declared  that  their  interests  in  the  family  properties 
were  liable  to  satisfy  the  decree,  and  tmit  suit  also 
was  decreed.  Under  the  last  decree  the  interests  in 
the  family  properties  of  the  judgment-debtors  under 
that  decroe  were  sold,  and  were  purchased  by  the 
defendants  who  subsequently  obtained  possession  of 
the  shares  of  those  judgment-debtors  and  c^  the 
shares  of  their  sons.  Some  of  the  sons  of  the 
judgment-debtors  in  both  decrees  were  adult  at  the 
time  when  the  suits  were  instituted.  In  suits 
brought*  many  years  after  the  sides,  by  members  of 
the  family  who  had  not  been  parties  to  the  previous 
suits,  to  recover  their  shares  in  the  family  properties, 
•^Seld  that  the  interests  of  aU  the  members  of  tiie 
family  had  passed  on  the  sales.  Per  Mittbb,  J, — 
There  is  no  distinction  in  principle  between  the  case 
of  an  adult  son  and  that  of  a  minor  son  as  regards  a 
son's  interest  in  ancestral  property  being  liable  to 
pass  on  a  sale  of  such  property  in  execution  of  a 
decree  against  his  father  only;  but  if  an  adult  son 
proves  that  he  would  have  been  able  to  save  the  pro- 
perty by  paying  off  the  debt  out  of  his  private  funds, 
if  he  had  been  a  party  to  the  suit,  quare, — whether 
he  should  not  be  allowed  to  have  the  sale  set  aside 
on  payment  of  the  debt  due  under  the  decree.  Babo 
KoBB  0.  HuBBT  Dabs 

[L  Ii.  B.,  9  Oalo.,  485 :  12  O.  Ii.  B.,  282 
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Sale  under  dearoe  againat 


Joint  fiunily  v^taperty •--Liabih' (9  offamilf  for 
debt*  contracted  by  oo-#iarer.— Dsiit  binding  <m 
joint  family. — ^When  one  member  of  aMitakshara 
family  contracts  a  debt  which  is  binding  not  only 
on  the  persons  executing  the  contract,  but  on  the 
other  members  of  the  joint  family  to  which  he  be- 
longs, the  creditor  has  two  courses  open  to  him: 
(a),  he  may  elect  to  treat  the  debt  as  a  personal  debt, 
and  confine  his  suit  to  the  person  who  actually  con- 
tracted it.  In  such  a  suit  he  obtains  a  mere  personal 
decree  not  binding  on  the  family,  and  in  execution 
thereof  he  merely  sells  the  right,  title,  and  interest  of 
the  person  who  actually  contracted  the  debt;  that 
was  the  case  of  Deendyal  Lai  v,  Jngdeep  Sarain 
SimgK  J'  ^'  ^'f  9  Cale.,  198 1  I4,  JE.,  4  I.  A„  fUt 
or  (^),  he  may  treat  the  borrower  as  acting  for  the 


HUnDU     liAW'-JOIlffT     FAUILY-'eoiS' 

tinned, 

6.  SALE  OF  JOINT  FAMILY  PROPERTY  VS 
EXECUTION,  AND  RIGHTS  OF  PUR- 
CHASERS— c<Hi/ifiiMd. 

Bale  under  deeree  againat  Joint  Dunily 
property— ooM^'iMMcf. 

f aniUy>  ane  him  as  repreaenting  the  joint  family,  and 
when  he  has  obtained  a  decree  against  the  borrower 
in  that  capadl^,  proceed  to  sell  the  right,  titie,  and 
interest  of  his  judgment-debtors  (1.0.,  aU  the  members 
of  the  joint  &mily)  or  any  of  them.  That  was  the 
case  of  ^ieteetw  Lai  Sahoo  v.  Lnohmeeeur  8inyh, 
L  L.  JSLf  6  L  d',  ass.  JuMOONA  Pekbad  Saras 
«.  Dia  Nabaik  Sinoh 

[XIi.B.,10Calo.,l:  1SC.I..R.,74 
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Eighte  of 


purchaeer  of  co-eharer'e  intereet  in  Joint  family 
j^roptfrfy.— When  the  right,  titie,  and  interest  of  a 
co-aharer  in  a  joint  family  estate  are  sold  in  execu- 
tion to  satisfy  a  decree  against  him  personally,  the 
purchaser  acquires  merely  the  right  of  the  judg- 
ment-debtor, to  compel  a  partition  against  the  other 
co-sharers.  Deendyal  LalY.  Jugdeep  Narain  Singh, 
L,  B,,  4  I.  A.,  247 :  L  L.  JB.,  H  Cale,,  198,  referred 
to  ftnd  followed.  A  money-decree  having  been  made 
against  the  father  of  a  family,  and  the  decree-holder 
having  caused  to  be  attached  the  family  estate,  and 
brought  to  sale  the  father's  right,  titie,  and  interest 
therein, — Held  that,  by  the  sale  not  the  father's 
share  but  that  interest  which  he  had— «».,  the  right 
which  he  would  have  had  to  a  partition,  and  to  what 
would  have  come  to  him  under  it— passed  to  the  pur- 
chaser. The  funily,  governed  by  the  Mitakshaia, 
consisted  of  father,  mother,  and  minor  son,  at  the 
time  of  the  decree,  and  the  Court  below  had  decreed  to 
mother  and  son  one  third  each,  leaving  one  third  to 
the  purchaser.  A  second  son  was  bom,  and  the 
mother  died  pending  this  appeal,  tiie  two  sons  be- 
coming parties  in  respect  of  her  share.  Seld  that,  on 
this  appeal,  preferred  by  the  purchaser,  the  decree 
should  stand,  the  appellant  having  got  quite  as  much 
as  he  would  have  got  if  the  decree  had  been  more 
correct  in  form,  as  he  had  obtained  all  that  he  would 
have  been  entitled  to  on  a  partition,  without  being 
left  to  demand  it.  Habdi  Nabaik  Sahu  e.  Rubbb 
Pbbkash  Mibsbs 

[LIX  B..  JO  Cala,  626:  L.  B^U  L  Ah26 
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Alienation^ 


Liahilihf  of  ike  joint  unditnded  family  property  for 
flmily  debte.SaU  in  eewndion  qf  decree  agaimt  one 
member  of  family  property, -^Righie  of  other  iMm- 
bere. — During  the  minoritv  of  8.,  a  member  of  a  joint 
Hindu  &inily  consisting  d  himself,  his  father  J,,  and 
his  unde  M.,  and  while  he  was  living  under  the 
natural  guardianship  of  his  father,  JL  aued  J.  and 
S.,  but  not  8.,  aa  the  hean  of  P,,  8/e  grandfatber, 
and  as  the  heads  and  representatives  of  the  joint 
family,  to  recover  a  joint  family  debt  incurred 
U>  M,  hy  F.  before  a,^e  Inrth,  by  the  sale  of  the 

rt  &niily  estate  which  had  been  hypothecated 
P.  aa  aecurity  for  the  payment  of  such  debt, 
obtained  a  decree  in  thia  suit  against  J*,  and 
I  H,  for  such  debt,  such  decree  directing  the  sale  of 
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HOn>n     IiAW— JOINT     FAHHiY^-eoik- 
Unmed, 

e,  SALE  OF  JOIKT  FAMILY  PROPERTY  IN 
EXECUTION,  AND  RIOHTS  OP  PUR- 
CHASERS— <?o»<tMm{. . 

Bale  Uttder  Aewee  agaliut  Joint  Atnlly 
property — eonHmusd, 
the  joint  fsmily  estate  for  the  wttfafaBibn  of  the 
debt.  In  the  execntion  of  each  decree  the  rights 
and  intemts  of  J,  and  S,  in  each  estate  were  pat 
op  f(x  tale  and  were  purchased  by  B„  who  took  pos- 
session of  snch  estate.  Held,  in  a  suit  by  iS*.  to  re- 
ooter  his  shake  ottb»  ]3int  ftfiiily  estate,  that,  nhder 
the  dicamstanees,  it  must  be  hdd  that  the  decree 
against  J.  and  H,  was  mad^  against  them  im  repr«- 
sentittg  the  joint  family,  and  therefore  snch  decree 
was  properly  ezecntable  against  such  estate,  not- 
withrtanding  that  8,  was  not  formally  brongbt  on 
the  record  of  the  suit  in  which  snch  decree  was  made, 
and  8.  eonld  not  recorer  his  share  of  such  estate. 
J}u99$8nr  Lall  Sakoo  t.  iMehmeftnr  Sin^h,  L,  £.,  6 
I,  A.,  S88,  followed:  Deendifal  Lall  ▼.  Jngdiep 
If&rmn  Sin^k,  J.  L.  B.,  3  Calc.,  198,  distmgnished. 
Bam  Bitax  Dab  n.  RAeHVBAB  Rai 

[I.  la.  B^  8  AIL,  7B 
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"Ancestral 


properiff'*-^B%gU  of  ^eettpancy  at  fixed .  raUe,-^ 
LiabiUtff  of  eon  for  faiker^e  debU.-^Fubrehaeer  at 
^jtecfOuHk  eale, — NotHfe.-^k  decree  was  made  against 
a  Hindu,  goTemed  by  the  law  of  the  Mitakshara,  for 
money  which  he  bad  criminally  misappropriated. 
The  transferee  by  sale  of  the  decree  brought  to  sale 
in  execution  thereof  the  judgment-debtor's  right  of 
ocenpaaqy  in  certain  land  as  a  tenant  at  fixed  rates. 
The  judgment-debtor's  two  sons  brought  a  suit 
against  the  purchaser  to  reoorer  two  thirds  of  the 
holding.  Seld  that  the  right  of  occupancy  at  fixed 
rates  in  such  land  was  ancestral  property,— that  is, 
ptoperty  in  which  under  Hindu  law  the  sons  toojc 
a  nested  interest  by  birth.  Beld,  also,  that  as  the 
decree  was  not  one  to  satisfy  whidi  the  £smily  pro- 
perty could  be  sold,  being  a  mere  money-decree 
against  the  father  personally,  and  for  a  debt  which  it 
was  not  the  duly  df  the  sons  to  pay,  and  as  the  pur- 
chaser was  bound  to  have  satisfied  himself  as  to 
whether  the  family  property  ^kbb  liable  to  be  sold  in 
aatisfisetion  of  the  decree,  the  purchaser  oould  not, 
on  the  principles  laid  down  in  Girdharee  Lall  ▼. 
Jfantoo  Loll,  14  B,  L,  B.,  187;  and  SuraJ  Bunei 
Koer  V.  8kfiQ  Feread  Singh,  L  L.  B.,  6  Calo,,  148, 
be  protected  as  a  bond  fide  purchaser  for  value, 
without  notice  that  the  family  property  was  not 
liable  to  be  sold  in  saiisfiMtion  of  the  decree,  but 
must  be  taken  to  have  had  constructive  notice  of 
that  fact.    Mahabis  Pbabad  v,  Basdso  Singh 

[I.  I*.  B.«  e  AU.,  964 


MO. 


Joint  ancestral 


property.—Bafecniwn  againei  deceased  eon'e  interest 
inhamde  of  the  father. -^  Death  of  judgment-debtor 
after  aUaehment  and  before  salci^Ciml  Procedure 
Code,  s.  874.^-ln  execution  of  a  money-decree,  an 
order  was  issued  under  section  274  of  the  Civil  Pro- 
cedure Code,  for  tiie  attadiment  of  property  which 
was  the  joint  ancestral  estate  of  the  judgment-debtor 

U 


HINDU     I«AW— JOINT     VAMILT— cem- 
tinued, 

6.  SALE  OP  JOIKT  FAMILY  PROPERTY  IN 
EXECUTION,    AND    RIGHTS    OP    PUR- 
CHASERS—^oa^tateiril;    . 
6aie  uMer  deoree  agAiiist  jbiHt  ftoilly 
property— tfoa^taastf. 
and  his  flither.    The  sale  was  ordered  and  i  day  fixed 
for  sale,  but  in  consequence  of  postponements  made 
at  the  judgment-debtor's  request,  no  sale  took  place. 
In  the  meantime  the  judgment-debtor  died,  and  the 
decree-holder  applied  for  execution  against  the  father 
as  representative  of  the  judgment-debtor,  whose  in- 
terest had  survived  to  him.    Held  that  the  decree- 
holder  had,  by  the  proceedings  taken  in  exedition 
during  the  son's  lifetime,  obtained  rights  over  his  in- 
terest which  oould  not  be  defeated  by  his  death  be- 
fore sale.    SuraJ  Bansi  Koer  v.  8heo  Persad  Singh, 
L  L,  B,,  5  €ale,,  148,  follotred.    RAt  BAiiSnatif  «. 
BaiSitaaah     .  .    I.  Ifc  R.,  7  AU.»  781 


filO. 


Alienation    by 


father,^Oo-^harers. — Sale  of  minor's  share,^  Bight 
of  purchaser, — Plaintiff's  father  (first  defendant)  bor- 
rowed money  to  enable  him  to  sue  for  the  recovery  of 
eertaitt  lands,  and,  being  unable  to  repay  i^  judgment 
was  obtidned  against  him,  and  the  lands  in  suit  were 
Sold,  and  purchased  at  the  Court  sale  by  the  fourteenth 
defendant  Pkuntiff  brought  the  present  suit  to  Met 
aside  the  sale  of  one  half  of  those  bmds^  on  the 
ground  that  they  formed  hie  share,  that  he  was  a 
minor  when  his  fM/her  incurred  the  debt,  and  that 
his  share  was  not  liable  for  debts  incurred  by  his 
lather.  The  Munsif  gave  a  decree  in  favour  of 
pkintifl.  The  fourteenth  defendant  appealed;  The 
District  Judge  reversed  the  MunsiFs  decree.  On  ipe- 
dal  appeal  by  the  pUiittiff,— JETf^Jif  that,  as  the  debt 
was  the  first  defondant's  personal  debt,  and  the  decree 
was  agitiiist  him  peraonally,  only  his  rights  and  in- 
terest in  the  property  oould  be  sold,  and  nothing  be- 
ytmd  his  rights  i^ould  pass  to  the  purchaser.  Deen- 
dgal  Lai  v.  Jugdeep  Jfarain  Singh,  L  L,  B.,  3 
Gale.,  198,  followed.  Vhtkatasami  Naik  «.  Kup- 
PAiTAir  .  .    I.  li.  R.»  1  IflLad.,  864 


sol 
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father,— Minors'  interests.— The  plaintiffs,  minors,  by 
their  mother,  as  next  friend  and  guardian,  sued  de- 
fendants, sons  of  one  8,  D,,  under  section  230  of 
Act  VIII  of  1859,  to  recover  a  four-fifth  share  of  a 
house  and  lands  of  which  plaintiffs  were  dispossessed 
by  the  defendants  in  the  execution  of  the  decree  in  a 
suit,  No.  S3  of  1672.  The  facte  were  that  in  a  suit. 
No.  28  of  1871,  a  decree  for  money  due  under  a 
mortgage-bond  was  passed  against  8,  D,,  the  father 
of  the  present  defendants,  and  in  execution  of  the 
decree  certain  immoveable  property  was  attached. 
The  sons  of  S,  2).  came  f  orwiu^  and  put  in  a  claim  to 
the  piopertyi  and  applied  for  the  release  of  the 
attachment.  The  claim  was  disallowed.  The  sons 
bemg  dissatisfied  with  the  order  disallowing  their 
daim,  brought  suit  No.  83  of  1872,  in  which  they 
pray^  for  a  partition,  and  that  their  four-fifths  share 
might  be  released  from  attachment.  Prior  to  that  suit 
the  atta<^ied  property  had  been  sold,  but  the  sale  was 
limited  to  the  right,  title,  and  interest  of  the  father 
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6.  SALE  OP  JOINT  FAMILT  PROPERTY  IN 
EXECUTION,   AND    RIGHTS    OP    PUR- 
CUASERS—coniinned. 

Sale  under  decree  against  Joint  fSAmily 
'     T^TopeTty^coniinn&d. 

in  the  joint  property;  however,  in  lait  No.  88  of  1872^ 
the  Court  having  decreed  a  partition,  farther  enter- 
tained the  question  as  between  the  ions  and  the 
creditor  of  the  father  ''whether  the  attachment  of 
the  rest  of  the  family  property  specified  in  the  plaint 
ought  not,  in  respect  of  plaintiif  s  shares,  to  be  can- 
celled," and  decided  it  in  favour  of  the  creditor  on  the 
ground  that  the  debt  had  been  contracted  for  purposes 
binding  on  the  family,  and  further  decided  that  the 
property  so  under  attachment  ought  to  be  sold  to 
discharge  the  debt,  and  it  was  sold  accordingly.  Sub- 
sequenuy  to  the  decree  for  partition,  and  when  the 
defendants  were  divided  from  their  father,  8.  J), 
(who  was  the  sole  judgment-debtor  in  suit  No.  28  of 
1871),  the  house  and  lands  now  in  issue,  whidi  formed 
no  T^Tt  of  the  property  mortgaged  for  the  debt,  the 
subject  of  suit  No.  28  of  1871,  were  attached  and  sold 
and  bought  by  the  father  of  the  present  pbiintiffs. 
The  question  in  the  present  suits  was  whether  the' 
propOTties  last  mentioned,  not  having  been  attached 
in  execution  of  the  decree  in  suit  No.  28  of  1871,  and 
'  not,  therefore,  being  any  of  those  spedfically  affected 
in  favour  of  the  crecUtor  by  the  decree  in  suit  No.  88 
of  1872,  were  liable,  as  put  of  the  joint  family  pro- 
perty, under  the  dechirations  of  the  judgment  in  that 
suit,  to  discharge  the  debt  due  to  the  creditor  of  the 
father  by  the  decree  in  suit  No.  28  of  1871.  Seld 
on  this  question  by  the  High  Court  (MoBOAir,  C.  J*., 
iHirsB  and  Eikdbbslbt,  JJJ),  affirming  the  decree 
of  the  Court  of  first  inistance,  that  these  properties 
were  not  so  liable ;  that  under  the  decree  sod  execu- 
tion proceedings  in  suit  No.  28  of  1871  merely  the 
rights  of  8,  D,  were  sold;  that  nothing  in  that  litiga- 
tion indicated  that  it  was  intended  to  enforce  the 
debt  against  the  whole  property  as  a  debt  due  from 
the  family,  and  that  the  decision  in  the  partition  suit 
(No.  88  of  1872)  covered  only  what  was  then  in  ques- 
tion, and  could  not  be  viewed  as  authorising  the 
attachment  of  the  items  of  property  now  in  question 
in  execution  of  that  decree.  That  the  present  suits 
were,  tiiereforo,  rightiy  cUsmissed.  By  Imnis,  J^ — 
That  the  prayer  A  the  plalntifEs  (the  sons)  in  suit 
No.  88  of  1872,  so  far  as  it  related  to  the  removal  of 
the  attachment  in  execution  of  the  decree  in  suit 
No.  28  of  1871,  should  have  been  at  once  granted. 
That  the  creditor  in  suit  No.  28  of  1871  had  elected 
to  sue  the  father  alone,  and  that,  though  it  might 
have  been  open  to  him  (the  creditor)  to  have  so 
framed  his  suit  as  to  have  obtained  a  decree  making 
the  joint  family  liable  in  persons  and  property,  having 
failed  to  do  so,  he  could  not  afterwards  seek  to  extend 
the  operation  of  the  decree  beyond  the  proper  and 
limited  scope  of  it ;  and  that  the  Court,  in  trying  the 
question  of  the  liability  of  the  sons  to  discharge  the 
debt  due  to.  the  first  defendant's  creditor,  in  effect 
instituted  against  them  a  new  suit.  Deend^al LoIy, 
Jngdeep  Narain  Singh,  L  L,  S,,  3  Cole.,  198, 
followed.  The  authorities  reviewed  on  the  question 
whether  in  execution  of  a  decree  the  interests  of  an 
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Sale  under  decree  against  Joint  fSAmily 
pros^Tty— -continued, 

but  those  who  were  actual  parties  to  it,  or  those  who, 
on  the  death  of  such  parties,  became  their  represent- 
atives in  interest,  could  be  affected.  Vbnxatabaic- 
ATTAK  «.  DiKBHATAB        .     L  Ii.  B^  1  Kad^  858 


212. 


Jtighte  of  ers- 


ditore  and  purchaeer^, — Partition. — Per  Ikhbs.  J, 
— ^A  creditor  of  an  undivided  Hindu  family,  as  such, 
has  no  right  to  intervene  in  a  partition  suit  among 
coparceners,  and*  to  claim  that  the  debt  owing  to  him 
be  distxibuted  over  the  several  parcels  of  the  family 
property  so  as  to  churge  all  the  coparceners.  Per 
MuTTUBAKi  Attas,  tA— Although  an  account  b 
taken  between  coparceners  as  a  convenient  matter  of 
procedure  for  resolving  their  joint  rights  and  liabili- 
ties into  several  rights  and  liabilities,  this  does  not 
create  an  additional  right  in  the  creditors  of  the 
family  to  forbid  partition  untU  their  debts  are  paid, 
or  in  purchasers  at  a  Court  sale  to  add  to  the  deter- 
minate interest  that  has  been  sold  to  them  by  a  fresh 
enquiry  into  the  real  character  of  the  deoree  debt. 
Vbllitammal  «.  Katha  Chbtti 

[LIi.i^5Mad^61 
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one  coparcener,-' 8mit  to  declare  eharee  qf  other  co- 
parcenere  liable. — C;  one  of  two  undivided  Hindu 
brothers,  hypothecated  family  property  as  security 
for  money  lent.  The  creditor  having  obtained  a 
decree,  in  a  suit  brought  agunst  C,  against  the  pro- 
perty hypothecated  only,  the  personal  rem^y  being 
barred  by  limitation,  attached  the  property  hypothe- 
cated. 0.,  the  brotiier  and  the  minor  sons  of  C, 
intervened,  and  their  shares  in  the  property  were 
released  from  attachment  and  the  one-sixth  share  of 
O.  alone  was  sold  in  execution  and  bought  by  the 
creditor.  The  creditor  having  brought  a  suit  to  have 
it  declared  that  the  shares  released  from  attachment 
were  liable  to  be  sold  for  the  amount  due  under  the 
decree  against  C,  and  having  proved  that  the  debt 
was  incurred  by  the  managing  member  for  purposes 
which  would  render  it  binding  on  the  defendants.— 
Seld  that  the  suit  must  nevertheless  be  dismissed. 

CHOOKAUH&A  MUSALI  V.  SUBBARATA  MjTDALI 

[I.I..IU6MadL,188 

214. ■        Mortgage  made 

hg  managing  brother.— Bighte  of  pnrehaeer  at 
Court  eale. — If  one  of  several  undivided  Hindu 
brothers  mortgages  the  family  lands,  and  the  creditor 
sues  upon  the  mortgage-bond  without  making  the 
brothers  of  the  debtor  parties  to  the  suit,  and  a  decree 
is  passed  against  the  mortgagor  personally,  directing 
payment  of  the  debt  and  costs,  and  declaring  the  pro- 
perty mortgaged  liable  for  the  amount  decreed,  and 
the  proper^  is  subsequently  attached  by  the  judg- 
ment-creditor in  execution  of  the  decree,  and  the 
rights  titie,  and  interest  of  the  judgment-debtor  in 
the  land  mortgaged  is  sold  by  the  Court  and  pur- 
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6.  SALB  OF  JOnnr  FAMILY  PBOPERTT  IN 
EXSOUTION,  AND  RIGHTS  OF  PUR- 
CHASERS—^o«i<wiim({. 

Sale  under  deoree  againit  Joint  family 
properly — eoniimied, 

chased  by  a  third  party,  the  brothers  of  the  jadg- 
ment-debtor  are  entitled,  in  a  suit  for  partition  of  the 
family  property,  to  recover  their  shax^  in  the  lands 
made  over  bv  the  Court  to  the  auction-purchaser, 
although  such  purchaser  proyes  that  the  mortgage- 
debt  was  contracted  by  the  judgment-debtor  as  man- 
ager of  the  family  and  for  purposes  binding  on  the 
family.    Dasabashi  v.  Jodduxovi 

.     [LIi.a,61Cad^ia8 


816. 


— — -..»..-^_.  Suit  hy  COpaT' 
"  for  tkare  of  kotue  sold  in  execution  ofdeeree 
offoimei  another  eopareener. — Although  a  suit  by  a 
Hindu  coparcener  for  a  partial  partition  of  undivided 
family  property  will  not  lie,  vet  where  one  ot  two  co- 
parceners sells  to  a  stranger  his  interest  in  a  parcel  of 
the  family  land,  the  other  coparcener  may.  either 
repudiate  the  sale  or  affirm  it  and  daim  by  partition 
to  recover  from  the  stranger  his  share  of  the  parcel 
sold  to  which  the  alienation  could  not  extend  and 
which  has  now  become  his  separate  property.  Chinka 
SAVTA8I  V.  SusiTA  .    L  Ii.  B^  6  Mad.,  198 


aia 


•  Decree  on  mort' 


gagO'hond.-r-'Righte  of  purehaeer, — ^Where  the  pro- 
perty of  an  undivided  Hindu  family  consisting  of 
father  and  sons  has  been  sold  in  execution  of  a  decree 
against  the  father  only  in  a  suit  upon  a  mortgage- 
bond  executed  by  the  father  to  nuse  money  for'  no 
impropsr,  purposes,  and  it  does  not  appear  whether 
the  sal6  was  carried  out  in  execution  of  so  much  of 
the  decree  as  was  personal  or  in  execution  of  the 
order  for  enforcement  of  the  mortgage,  the  sons 
in  a  suit  for  partition  of  the  family  property  are, 
not  entitled  to  recover  their  share  of  the  property  sold 
from  the  purchaser.  Sbikitasa  Nayudu  v,  Yblaya 
Katudu  .  .  L  Ii.  B^  5  Mad,  251 


217.' 


—————  Undivided  family, 
— Uncle  and  nephew. — Decree  againet  nnole.^8ale 
ofaneeetral  land, — Intereet  of  purchaeer. — Nature 
of  debt  immaterial.-^  K.,  a  Hindu,  the  undivided  unde 
of  2>.,  a  minor,  executed  a  bond,  whereby  certain  an- 
cestral property  was  hypothecated  to  secure  the  re- 
payment of  a  sum  borrowed  by  JT.  In  execution  of 
a  decree  against  K,  obtidned  upon  this  bond,  A. 
brought  to  sale  and  purchased  the  right,  title,  and  in- 
terest of  K.  in  the  land  hypothecated  and  obtained 
possession  of  the  said  land.  Meld,  in  a  suit  by  D, 
to  recover  one  moiety  of  the  land  in  A,'e  possession, 
that  whether  or  not  the  decree  against  K.  was  found- 
ed upon  a  debt  incurred  for  paying  a  debt  of  D'e 
grandfather,  D.  was  entitled  to  recover  a  moiety  of 
the  land  purchased  by  A,  Dobabaiei  Vajappayab 
«.  Atibatba  Dikshatab  .    I.  Ij.  B.,  7  Mad,  186 


2ia 


>  Debt  binding  on 


famtilg, — 8mit  againat  one  of  two  undivided  brothers. 
— Pertonal  decree, — Attachment  offamifypropertv. 
— JBffeet  of  deoree.^l!h»  creditor  of  a  joint  Hindu 
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family,  consisting  of  two  brothers,  sued  the  elder 
brother  only  (the  younger  being  a  minor)  to  recover  a 
debt  binding  on  both  brothers,  and  having  obtained  a 
decree  for  the  payment  of  the  debt,  attached  the 
family  property.  In  a  su^t  by  the  younger  brother 
to  set  aside  the  attachment  ^[uoad  his  share  in  the 
property  attached, — ffeld  that,  inasmuch  as  the 
decree  was  not  passed  agunst  the  elder  brother  as 
manager  of  the  family,  the  younger  brother's  suit 
must  prevaiL  Biseeteur  Loll  SaJUto  v.  Luehmeeeur 
Sing,  L.  J2.,  B  I,  A,»  2S3,  distinguished.  Vibaba- 
aATAXicA  V,  Samudbala  .  L  la.  B.,  8  Mad.»  208 

219.    Mortgage   bg 

faihm'.'^Suit  to  enforce  against  manager  of  family. 
— Decree  for  sale. — Attaehmemt, — Order  for  sale  of 
propertg.^Sale  of  right,  title,  and  interest.^Mights 
of  purchaser. — F.,  a  Hindu,  and  his  son  P.,  executed 
a  mortgage  of  a  house,  the  self -acquired  property  of 
V.  V.  having  died.  P.,  the  manager  of  the  faimly, 
was  sued  by  the  mortgagee  on  his  own  promise  in  the 
mortgage-deed  and  as  representative  of  F.,  and  a 
decree  was  passed  for  the  sale  of  the  house  in  default 
of  payment  by  P.  within  three  months  of  the  debt 
then  due.  This  period  having  elapsed,  the  mortgagee 
applied  to  the  Court  to  enforce  the  deoree  by  attach- 
ment of  the  mortgaged  property,  and  the  property 
having  been  attached,  application  was  made  for  sale. 
^  a  warrant*  dated  8rd  December  1874^  the  Sheriif 
of  Sfadras  was  ordered  to  sell  the  property,  and  on 
the  12th  July  1875  the  Sheriff  sold  the  right,  title, 
and  interest  m.  the  judgment-debtor  in  the  said  house 
to  £  In  a  suit  brought  by  K.  against  P.  and  the 
other  members  of  the  family  to  recover  possession  of 
the  houses — "EM  that  as  the  mortgagee  intended  to 
enforce  his  righte  under  the  mortgage  by  sale,  and 
the  Court  intended  to  sell  the  house  as  mortgaged  pro- 
perty, K.  was  entitled,  by  virtue  of  his  purchase,  to 
recover  possession  of  the  house.  Bissessur  Lall 
Sahoo  v.  Luchmessur  Singh,  L.  B.,  6  L  A.,  288,  re- 
ferred to  and  followed.  Ebibhkama  v.  Pebvmai. 
[I.I..B.,8Mad.,888 


220.    Mortgage   of 

family  property  by  son  during  father^s  temporary 
absence  how  far  binding  on  the  family.— Subsequent 
sale  qf  suoh  mortgaged  property  in  execution  of 
money-decree  against  ftUher.— Bights  of  purchaser 
at  such  a  sale.— Tho  hmd  in  dispute  was  the  ancestral 
property  of  JBT.  and  his  son,  J.,  who  were  members  of 
an  undivided  Hindu  family.  This  hind  had  been 
mortgaged  to  one  B.,  to  whom  the  father  and  son 
were  tjSo  liable  on  a  separate  money-bond,  ff,  being 
pressed  by  his  creditors,  left  his  village  and  remained 
away  for  some  years.  During  his  father's  absence, 
</.,  being  pressed  for  payment  of  his  debts,  compro- 
mised B.'s  entire  claim  for  &200,  which  he  obteined 
on  loan  from  the  plaintiff,  to  whom  he  gave,  as  se- 
cantj,  a  mortgage  with  possession  of  the  land  in 
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JSUSmV     liAW-JOIHT     JPAMILY-Mii- 
tinmsd, 

6.  SALE  OF  JOINT  FAMILY  PROPBKTT  IN 
EXECUTION,  AND  RIGHTS  OP  PV^- 
CHASERS— coiUiiiMtd. 

Sale  under  deorM  against  Joinl  UaaXly 

quMtion.  Tbe  pbintifl  ocmitnnQd  in  poMOfion  JUntiX 
he  was  dispoeseMed  by  def  endaot  No.  2,  who  dumed 
to  ba  pnrchaaer  of  the  land  at  a  wlaheld  Inexocatioii 
of  a  xnoney-decroe  obtuned  by.  defendant  No.  1  agaiiMt 
JSL  The  plaintill  now  brought  the  pMsent  suit 
against  the  defendants,  piaying  that  either  he  should 
ba  restored  to  the  possession  of  the  lands,  or  that 
the  smn  of  BaOO»  which  he  had  advanoed  to  J., 
should  be  decreed  to  be  paid  by  tibe  defendants.  Both 
the  lower  Courts  rejected  the  plaintiff's  daia.  On 
appeal  by  the  plamtiilta  the  High  Court»TrJZs^  that 
tha  plain^aiTa  chum  to  be  regarded  as  a  mortgagee  of 
the  entire  property  could  not  be  allowed.  The  tempo- 
rary absence  of  Ms  father,  S,,  owing  to  the  pres- 
sure of  his  creditors,  could  confer  no  legal  author* 
ity  on  J'  to  take  upon  himself  to  mortgage  the 
family  property.  He  had  not  been  authorised  by  his 
father,  nor  did  he  assume  to  act  for  him  when  he 
mortgaged  the  property.  The  mortgage  to  the  plain- 
tiff was,  therefore,  to  be  regarded  as  the  act  of 
J,  in  Ids  individual  capacity,  and,  as  such,  could 
receive  no  ratification  by  the  mere  reticence  of 
his  father.  The  plaintiff,  however,  having  been  in 
possession  was  entitled,  if  he  could  establish  his  title 
to  a  lien  on  J.' 9  share,  to  be  put  into  possession  jointW 
with  the  defendant  if  the  latter^s  title  was  ph>vea. 
Patui  HAbi  P&BXjn  v,  Hakakchaitd 

[lIi.R.,10Bamu,aeB 

Joinl  and  «Mr 


dimded  property^ — DebU  of  deceased  munben. 
JAabiUi^  of^hia  intmrui. — Jl,  a  meikkbes  of  a  joint 
Hindu  fiunily,  left  two  sons,  iu  and  &  8,  borrowed 
money  upon  a  simple  bond,  and,  after  hia.  dea^  the 
obfigee  sued  his  widow  and  daughter»in»law  upon  t^ 
bond,  obtained  a  decree  against  tham^  and  in  eMQOr 
tion  thereof  brought  to  sale  8*$  inta»at  in  the  pcoir 
perty.  J.,  the  grahdsonof  M.,  thereupon  sued  the  pur- 
chaser to  recover  the  same,  on  the  ground  that  it  was 
the  joint  property  of  8.  and  hirns^,  and  could  not  be 
attached  and  sold  in  satisfaction  of  8/9  dabtt  S^ 
that  on  the  death  fA.8.,  his  interest  passed  to  the 
plainUIC  by  survivorship,  and  was  not  luible  after  his 
death  to  any  personal  det)t  he  had  incurred,  inasmuch 
as  no  chai^ge  nad  been  made  on  the  property,  and  the 
creditor  could  not  recover  his  monev  nom  the  joint 
property  after  the  death  of  8,  when  he  had  not 
obtained  judgment  against  8.^  and  taken  out  execu- 
tion by  attachment  against  him.  Suraj  Bun9%  Koer 
v.  8heo  Pertad  Sit^h,  L  L,  B.,  6  Cale.,  148;  and 
Mai  Bal  ^ishen  v.  Mai  8ita  Mam,  J.  X.  JZ.,  7  All,, 
731,  referred  to.    Balbhadab  «.  Bishbbhab 

[L  I*.  R.,  8  AU^  4a6 


-  LxahUit^  of  6 


^/uiral  e$taie  for  9epardte  debt  of  deeeaaod  eopar- 
eener, — Undivided  family  property  is  not,  in  the 
hands  of  surviving  coparceners,  generally  speaking, 
liable  to  separate  debts  of  a  deceased  coparoMier. 


HINDU     IftAW— JOINT     FAMILY— 0011- 

Hnued, 

H.  SALE  OF  JOINT  FAMILY  PROPEKTV  IN 
EXBCUTION,  AND  BIGHTS  OF  PUB- 
CRASERS— continued. 

Bale  undar  deoMe  agaiiist  J<rtal  fftmily 
property— «(Hi^iNiAi. 

Where,  therefore,  a  Hindu,  undivided  in  estate  from 
his  father,  died  separately  indebted  to  the  plaintiff^ 
who  obtained  a  decree  against  the  father  and  wife  of 
the  deceased,  as  his  legal  heirs  and  representetives,  to 
recover,  from  the  estate  and  effecte  of  the  deceased, 
the  amount  of  their  debt  and  coste,  and  sought,  in 
satisfaction  of  the  decree,  to  attach  a  shop  which 
during  the  lifetime  of  the  deceased  and  subsequently 
to  his  death  had  been  in  thd  possession  of  his  father, 
there  being  no  psoof  of  any.  sepavate  estate  of  the 
deceased  having  devolved  upon  his  father,— iiMf 
that,  though  the  son  was,  during  his  Uf  e,  jointly  in- 
terested with  his  father  in  the  diiop  as  being  ances- 
tral property,  his  right  had  come  into  existence  at  his 
birth  and  died  with  him,  and  therefore  the  plaintiffs 
could  not  render  the  sh<^  available  for  their  claim. 
In  the  Bombay  Presidency*  the  share  of  one  of  the 
ooparoeners  in  a  Hindu  undivided  family  in  the  an- 
cestral estate  may,  before  partition,  be  seued  and  sold 
in  execution  for  his  separate  debt  in  his  lifetime. 
Such  a  coparcener  cannot,  however,  by  simple  vkh 
luntary  gift,  or  by  devise,  alienate  his  share  to  a 
stranger,  so  as  to  bind  his  surviving  coparceners 
after  his  decease.  The  purchaser,  mortgagee,  or 
other  alienee,  for  valuable  consideration,  of  such  an 
unascertained  share,  cannot,  before  partition,  insist 
upon  the  possession  of  any  particular  portion  of  the 
undivided  family  estate.  The  mortgagee  or  pnr^ 
chaser  of  a  share  m  the  undivided  ancestral  estate  of  a 
Hindu  family  takes  such  share  subject  to  the  prior 
charges  or  encumbrances  affecting  the  family  estate 
or  that  particular  share.  If  the  mortgage  or  sale  be 
of  a  special  portion  of  the  fismily  property,  and 
possession  of  such  portion  can,  on  partition,  be  given 
to  the  mortgagee  or  purchaser,  without  injustice  to 
prior  encuinbrancers  or  to  coparceners,  it  is  the  duty 
of  the  Court  making  the  paitition,  to  give  eilsct  to 
the  mortgage  or  sale,  and  so  to  ntarfha^  the  f amiiy 
property  among  the  coparceners  as  to  allot  that  por- 
tion, or  so  much  of  it  as  may  be  just,  to  the  mort- 
ga^  or  purchaser.  Qtksr«,— Whether,  in  the  event 
of  it  being  impossible,  consistently  with  the  rights  of 
others,  to  give  possession  of  the  portion  mortgaged  or 
9f)\d  to  the  mori^iagee  or  purchaser,  he  would  be  en- 
titied  to  be  recouped  out  of  such  other  portion  as 
might,  on  partition,  be  allotted  to  the  parcener 
whose  ah%re  in  the  special  portion  had  been  mort- 
gaged or  sold.  The  attachment  of  a  parcener's  share 
in  the  family  property  under  an  ordinary  mon^- 
decree  should  go  against  the  share,  right,  title,  and 
intereet  of  the  jud^ooent-debtor  in  su^  parte  of  the 
family  property  (naming  and  describing  them)  as 
the  judgment-creditor  can  specify,  and  against  his 
share,  right,  title,  and  interest  in  all  other  parte  of 
the  family  proper^.  Kalgfanbhai  r,  MoUramJam^ 
nada9, 10  Bom.,  378  ;  Vaaudw  Bhat  v.  VenkaUah 
Saubkav,  10  Bom,,  139  ;  and  Fakirappa  v.  Ckanappa, 
10  Bom,,  1$9,   commented  on  and  distinguished. 
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HZHDIT     IiAW--JOim     VAmLT— eoif- 

Himed,  ^ 

6.  SALE  OP  JOINT  FAMILY  PROPERTY  IN 
BXECITTION,  AND  RIGHTS  OF  PUR- 
CHASBBS— «0fiMMnMl« 

8al«  QBaer  decree  against  Joint  fiunlly 
property — eotUinmed. 
^oor  Ferthad  v.  Skeodin,  4  K.^W,  137,  ttpproYed. 
ITdasam  Sitasah  9.  Raw  Pavdttji 

[U  Bom.,  76 


— ^— — — ^— — —  ^Mortgage 
muuU  by  one  coparcener  without  content  of  the  other$, 
— Onme  probtmdu^Wheie  joint  fanrily  property  ia 
mortgaged  by  oile  parcener,  in  otder  that  it  may  bind 
the  eopareenen,  the  mortgagee  mast  prove  afflrmti- 
tirdy  that  the  mortgage  was  assented  to  by  the 
oAer  eoparDenenr,  or  was  neoessaty  ibr  family  pur- 
poses. Lodi  Moiuri  9,  Vasudbt  MoBBsavAB  Oait- 
Tms ]lBonL,288 

OODHVV  iClSBSB  V,  HOOBDAB  SorGH 

[1  IT.  W.,  Ed.  1873, 2^ 


Hon  of  decree  of  one  of  eeverai  eop^cener^  ehdre 
in  joini  faiiKlf  properig, — Bight  of  pnrehaeer, — 
Xighi  ofp<treemer»  to  partiiion. — ^The  purchaser  at 
9  Ccmr^B  sale  of  the  right,  title,  and  interest  of  one 
of  the  coparceners  in  the  nnd^vided  estate,  by  his 
colifiiiate,  under  section  259  of  the  Civil  Procedure 
Code,  can  take  no  more  than  the  interest  of  such 
coparcener  in  the  property  disposed  of,  as  a  member 
of  the  united  family.  Course  pointed  out  as  to  the 
ascertainment  of  what  that  interest  is,  and  how  the 
transaction  can  be  made  good  for  the  benefit  of  the 
pwehaser  of  a'  oopaicener's  interest  in  a  particialar 
piece  ol  property  forming  only  a  part  of  the  eommoa 
estate.  Where,  however,  l^e  pnrehaser  got  into  pos^ 
seseioii  and  held  it  with  each  an  accompaaving  right 
as  the  jndgment^debtor  conld  traiuCer  to  him,^  AM 
that  the  pnrehaeer  was  in  .as  a  tenant-tn-common 
with  the  jndgment-debtor'a  coparcener^  and  that 
th^  were  entitled  to  possession  in  common  with  him, 
«d  Blight  enforce  their  right  for  a  share  of  the 
enjoyment,  or  for  a  definition  of  the  portions  in 
which  each  party,  in  future,  was  to  have  a  sole 
interest.  Such  coparceners,  however;  arb  not  eir- 
titled  to  eject  the  purchaser  wholly  from  a  defined 
moiety  of  any  particular  portion  of  the  joint  pro- 
perty.    MaHABAIATA  BXK  PaBKATA  v.  TnCAYA  BIK 

Afpata 12Bom^l88 


a2Ck 


Alienation    of 


foinifamilg-propa^. -^Mortgage  hg  manager, — De- 
cree againet  manager, — Sale  in  execution  of  decree, 
-^G.,  the  brother  of  the  plaintiif,  executed  a  mort- 
gage to  the  dief  endant  during  the  plaixxtlfirB  minority. 
The  deed  recited  that  the  money  was  borrowed  to 
pay  off  a  family  debt,  and  to  defray  family  expenses. 
The  defendant  sued  O.  on  the  mortgage,  and  ob- 
tained a  decree.  A  house,  which  was  part  of  the 
ftunily  property,  was  sold  in  execution,  and  was  pur- 
chased by  the  defendant  himself.  The  plaintiff  sued 
to  have  the  sale  set  aside,  and  to  recover  his  half 
share  in  the  house.  Meld  that  the  defendant  was 
not  entitled  to  hold  the  phuatiiPs'  shaie  in  the  pro- 


HIliDtr     IdjlW^-JOHTF     FAICILY— coa- 

tinued, 

6.  SALE  OF  JOINT  FAMILY  PROPERTY  IN 
EXECUTION,  AND  RIGHTS  OP  PUR- 
CHASERS-r-ooa^taifAl. 

Sale  under  deoree  against  Joint!  family 
property — continued, 

pert^  by  virtue  of  the  sale  to  him  under  the  decree 
obtained  against  &,  alone.  Seld  also,  that  the  plain- 
tiff was  entitled  to  be  put  into  possession  of  the 
wh(de  house,  the  defendant  being  left  to  his  remedy 
by  a  suit  for  partition.  The  plaintiff,  however,  hav- 
ing claimed  onlv  the  restoration  of  his  half  share, 
the  decree  was  hmited  accordingly.  Seld,  also,  that 
it  was  not  competent  for  the  Court  in  this  suit  to  go 
into  the  question  whetiier  the  mortgage  by  O.  was 
bimfingr  on  the  minor  plaintiff.  Mabutx  Nabatak 
V,  LiLAOHAsn  .    I.  Ilk  B,,  6  Bom.,  564 


226. 


Son'e  liabilitg 


fiorfathef^'e  debts, — Sxeontion  tale  of  ancestral  pro- 
pertg  for  decree  against  father. — By  the  side  of 
ismcestral  property  in  execution  of  a  mere  money- 
decree  agi&ist  the  father  for  his  separate  de^it,  only 
the  righ^  title,  and  interest  of  the  father  pass  to  the 
purchaser,  ana  nothing  more;  and  this  holds  good 
whether  tiie  pordiaser  is  »  stronger  or  the  decree- 
holder  himself.  Deendyal  v.  Jngdeep  Narain  Singh^ 
L^E^dLA^i^  i  HnrdegNarain  y,  Buder  Per* 
kasK  L.B.,  11  L  2L,  2S:  and  Muddum  Thaioor  v. 
Xantoo  LaU,  L.  £.,  1  L  A.,  321y  referred  to. 
Laihmichand  v.  Kastur,  9  Bom,y  60  /  and  Sohag- 
ehand  Ouhibahand  v.  Bhaiehand,  J.  L,  JR.,  $  Bom,, 
905,  f oUawed*  Bhikaji  Ramohakdba  Okb  e.  Tabk- 

TAHTBAY  ^HBIPAT  EhOPKAB 

[I.  Iv  B.,  8  Bom.,  488 


927. 


Decree  against 


faHher  alone  for  unsecured  debts, — Purchaser  at  a 
sale  in  execution  of  such  d^orec-^IAability  of 
fastsilu  pr'opettg. — S&nt,  Bow  far  such  decree  and 
sale  binding  on, — Where  a  father  alone  is  sued,  not 
eixpiQBaly  in  his  representative  capacity,  and  without 
his  sons  being  joined  as  oo-defendants,  for  unsecured 
debts  contracted  by  him,  whatever  be  the  nature  of 
such  debts,  the  decree  does  not  bind  the  interest  of  the 
sons  in  the  family  estate.  Nor  when  the  judgment - 
Creditor  proceeds  to  sale  in  execution  of  such  decree 
against  the  family  property  does  the  sale  of  the 
father's  "right,  titie,  and  interest"  pass  any  more 
than  the  fatiier^s  interest  to  be  ascert^ned  generally 
by  a  partition  witii  his  sons.    Babaji  v.  Dhubi 

[L  L.  B.,  8  Bom.,  805 
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(e)  MOTHBB  . 

MOTHBS-Iir-LAW 
I  SliAYB       . 
I  SOK 

(t)  Son's  Widow 

J)  Stbfmothbb 

(k)  Widow  . 

(0  Win 2488 

See   Himou    Law  —  Widow — Dsosbbb 
aoadtbt  Widow  ab  bsfsbbbntino  thb 

ESTATB  OB  FBBSOITALLT. 

[16  a  L.  B^  145»  note 
See  HiHDTr   Law— Widow^Powib  of 

BlSFOSITIOV  OB  ALIENATION. 

|XIi.B.,12  0alo^52 

See  Pabtibs— Pabtibb  to  Suits—Main- 
TBNANOE,  Suits  vob— 

[I.Ii.B.,2Boin^l40 
LIi.B^7MacU4a8 

1.  NATURE  OP   RIGHT. 


L Nature  of  right  to  mainten- 
ance.— Si^ht  not  baeed  om  eoniract, — Ordinarily, 
the  right  to  maintenance  does  not  rest  npon  contract. 
It  is  a  liability  created  by  the  Hindu  law,  and  arises 
oat  of  the  jnral  relation  of  the  Hinda  family.  It  is 
enforceable  in  nnmerous  instances  in  which  there  is 
no  connection  with  contract.  Sidlinoafa  v.  Sidata 
[I.  Ii.  R.,  2  Bom.,  624 

%  .  Charge  ontmmove- 

ahle  properiff. — ^A  claim  for  maintenance  held  not  to 
be  a  charge  upon  immoveable  property.  Bbbb 
Chundbb  Manikhta  V,  Raj  Cooicab  Nobodbbf 
Chvndbb  Deb  Bubkono 

[LIi.  B.,  a  Calo.,  685: 12  C.L.  B.,466 

2.  FORM  OP  ALLOWANCE  AND  CALCULA- 
TION OP  AMOUNT. 

Power  of  Court  to  fix  main- 


tenanoe.—JEri»6a}»(2  and  wife.^W\fe  reeidinff  apart 
from  Kueband. — A  Civil  Court  has  power  to  fix  the 
rate  of  maintenance  payable  hf  a  husband  to  his  w^e, 
where  she,  for  lawful  cause,  is  residing  apart  from 
him,  and  to  make  an  order  tiiat  maintenance  at  that 
rate  shall  be  paid  in  future,  subject  to  be  set  aside  or 
modified  according  to  circumstalnceB.  Nobo  Gopal 
Rot  V,  Ambit  Moyee  Dobbbb    .    24  W.  B.»  428 

4.  ■  Form  of  aUowanoe.— JV«0(2 

annual  enm, — Share  ofineome, —  Widow, — In  a  case 
where  a  Hindu  widow  is  entitled  to  maintenance,  it 
is  better  to  award  a  fixed  annual  sum  and  not  a  share 
of  the  income  of  the  estate.  Jhtnna  «.  Rambabup 
[LI^B.,2A11.,777 

6.  — ^—  Calonlation  of  amomit-^ 
Maintenance  of  widowe  and  daughtere. — The  ques- 
tion of  the  adequacy  of  the  maintenance  granted  to 
widows  and  daughters  must  depend  in  each  case 
on  its  own  peculiar  circumstances.  Dinobundhoo 
Chowdby  9.  Rajkohinii  Chowdbt  .  15W.  B.9  73 


HUrDU    LAW---MAIllTEnAirCE--eo«^'- 

2.  PORM  OP  ALLOWANCE  AND  CALCULA- 
TION OP  AKOU^ST—oonUnned. 

Caleulatlon  of  amount— ea»^iiMM(2. 

6.  Maintenance, 

Widow^e  right  to, — Arreare  of  maintenance,— A 
widow  has  bv  Hindu  law  a  right  to  maintenance,  and 
the  amount  is  to  be  determined  on  a  consideration  not 
merely  of  her  absolute  necessities,  but  also  of  the  cir- 
cumstances of  her  family.  Saktabbhai  v,  Bhatan ji 
Rajb  Ghatji  Zanjabba  Dbbhxitkh  .  1  Bom.,  194 

7.  -^-^— — — ^—  Widom'e  mainten- 


ance,— Separate  eavinge. — In  a  suit  by  a  widow 
against  her  stepson  for  separate  maintenance  on  the 
ground  of  ill-treatment,  the  Court  held  that  the  £U« 
treatment  being  proved  a  reasonable  maintenance 
ought  to  be  provided.  Taking  the  income  tax  return 
as  evidence  ol  the  amount  of  defendant's  income,  B26 
a  month  out  of  an  annual  income  of  B7,000  was  held 
to  be  sufficient.  In  an  enquiry  of  this  kind  any  sav- 
ings which  a  woman  might  make  by  living  witii  her 
own  family  should  not  bis  taken  into  consideration; 
and  the  degradation  which  a  Hindu  widow  is  ex- 
pected to  live  in,  is  a  matter  of  ceremonial  observance 
rather  than  of  kw.  Hubbt  MOhun  Roy  v,  Ntan- 
TABA 25W.B.,474 


8. 


Stridhun.— 


Hindn  toidow, — Semble, — ^The  stridhun  of  a  Hindu 
widow  should  be  taken  into  account  in  determining 
whether  and  to  what  extent  she  should  have  main- 
tenance assigned  to  her.  Satitbibai  v.  Luxna- 
BAi       .        .        .        •    I.  Ifc  B.,  2  Bom.,  678 


9. 


Valuable    move- 


able property, — Jewele, — ^The  fact  that  a  widow  has 
in  her  possession  jewels  and  other  property  unpro- 
ductive of  income  does  not  deprive  her  of,  or  diminish 
hear  right  to,  maintenance;  but  if  the  property  she 
possesses  be  productive,  the  amount  should  be  taken 
into  consideration  in  determining  the  allowance  for 
maintenance.    Shib  Datbb  v,  Dooboa  Pbbbhad 

[4ir.W.,68 


10. 


Diecretion    of 


Court, — The  quantum  of  maintenance  to  be  awarded 
is  a  question  in  the  discretion  of  the  Court,  and  the 
Privy  Council  will  not  interfere  with  such  discretion 
unless  strong  grounds  are  shown  for  their  so  doing. 
Colleotob  of  Maduba  V,  Mutu  RAlCALINaA  Sa- 
thitfatht 

[1 B.  L.  B.,  F.  C 1 :  12  Moore's  L  A.,  897 
10W.B.,P.C.,17 


IL 


Wldow.^StyUof 


Umng  in  hueband'e  lifetime, — It  is  not  necessary  that 
a  Hindu  widow  should  be  maintained  in  the  same  state 
in  which  her  husband  would  maintain  her.    Katj.ee- 

FEBBAUD  SiNOH  V.  EUFOOB  EOOWABEE 

[4W.B.,86 

la 


' Annual  proeeede 

ofkuebanffe  ehare  of  family  property,— A  Hindu 
widow  is  not  entitled  to  a  larger  portion  of  the 
annual  produce  of  the  family  property  as  mainten- 
ance than  the  annual  proceeds  <k  the  share  to  which 


Digitized  by 


Google 


(    2413    ) 


DIGEST  OF  GASES. 


(    2414    ) 


HUTDU     laAW-MATETTENANCB-coiKt- 

nued, 

2.  FORM  OF  ALLOWANCE  AND  CALCULA- 
TION  OF  AMOVlST--conHfmed. 

Calonlatlon  of  am/cfoat—eanHmmed. 

her  hnsband  woold  have  been  entitled  on  partition  if 
he  were  liying.  Madhayb^o  Kibhat  Tilak  o. 
GuHaABAz  .    LIi.B^2Bom^689 


la- 


■  P9naUyforvew€h 


fitnu  defence, — SedMcUan  of  maintetuBmoe. — Case  in 
which  Bome  of  the  elemente  in  determining  what  is  a 
Buitable  amount  of  maintenance  for  a  Hindu  widow 
out  of  hor  deceaMd  husband'i  estate  were  considered. 
A  Court  is  not  justafled  in  reducing,  as  a  kind  of 
punishment  for  yezatious  defence  to  a  suit,  the 
amount  of  maintenance  which  it  would  otherwise  have 
awarded.  Nitto  Eissobu  Dobssh  v.  Jogutdso 
Nauth  Muluox         •        •    Ii.  B.»  5 1.  Ah  65 


14. 


Inereaee  or  <ls- 


ereaeej&r  euffleiemt  eamee, — ^There  is  nothing  in  the 
law  to  prevent  an  increase  or  a  decrease  of  the 
amount  of  maintenance  allowed  to  a  Hindu  widow, 
should  sufficient  cause  be  shown  for  either.  The  in- 
crease, if  allowed,  should  be  made  from  date  of  suit 
SuasAX  Bhvxtaohabjbb  v,  Puddohookhbb  Db- 
BiA 9W.Bh152 


16.- 


—————  Widow.'^SedMC' 
tUm  of  amount,  Orommdfor,—Held,  in  a  suit  by  a 
Hindu  widow  for  maintenance,  that  the  dreumstanoe 
that  she  was  not  a  childless  widow,  but  had  had  a  son 
who  had  ^ed  a  minor  subsequentlv  to  lus  father,  was 
not  a  ground  for  reducing  the  allowance  she  would 
have  been  reasonably  entitled  to  had  she  been  a  child- 
lesB  widow.    Nabhab  SnroH  «.  DisairATH  Kuab 


la 


SwU  for  redmc' 


turn  of  maintenance  where  fiind  from  which  it  ie 
paid  hoe  decreaeed.—Riffht  of  t«t<.— A  Hindu  lady 
obtained  a  decree  awarding  her  maintenance  at  a  cer- 
tain fixed  rate  and  charging  the  assets  of  a  certain 
firm  with  the  payment  dt  such  maintenance.  There 
was  no  provision  in  this  decree  that  such  rate  was 
sul^ect  to  any  modification  which  future  circum- 
stances might  render  necessary.  The  assets  of  such 
firm  having  diminished,  the  proprietor  of  the  same 
brought  a  suit  for  the  reduction  of  such  rate  of 
muntenance.  Seld  that  such  suit  was  maintain- 
able.   BVKA  Baz  «.  Gabda  Bai 

[LIi^BhIAUhSM 


17. 


■  Deoreaee  of  «t- 

iate  in  value  on  which  maintenance  ie  charged,— K 
suit  brought  by  a  widow  against  the  adopted  son  of 
her  husband,  for  possession  of  her  husband's  estates, 
was  compromised  on  the  terms  of  a  solenamah  under 
wMch  the  defendant  agreed  to  pay  to  the  plaintiff  a 
certain  sum  for  maintenance,  the  same  to  bB  secured 
by  assignment  of  the  rents  payable  by  certain  ryota. 
Subsequently  the  holding,  the  rents  of  which  were 
assigned,  having  become  unfit  for  cultivation  by  rea- 
son of  an  inundation  of  salt  water,  and  the  defendant 
himself  having  become  greatly  impoverished  by  his 
estate  having  been  injurod  by  the  same  cause,  the 


HmBU     LAW-MAIHTlSNAirOE-toa/t- 

nned, 

2.  FOBM  OF  ALLOWANCE  AND  CALCULA- 
TION  OF  AMOUNT— coaWaasil. 

Calonlatlon  of  Bsnowxt^oontimed. 

amount  due  for  maintenance  was  not  paid,  and  the 
widow  brought  a  suit  to  recover  that  amount.  Meld 
that,  inasmuch  as  the  amount  of  maintenance  must 
be  taken  to  have  been  fixed  with  reference  to  the  ex- 
tent and  value  of  the  property,  the  Court  had  power 
to  reconsider  the  allowance  and  to  re-adjust  it  to  the 
altered  circumstances.  Bajtibdbo  Nath  Rot  v. 
PUTTO  SOOBDSBY  Dabsbi  .     5  C«  Ii.  B.,  18 


la 


^edncHon     in 


value  pf  property  on  which  maintenance  ie  charged, 
— Naimral  eqnitg, — ^A  aemindar  bequeathed  the  whole 
of  his  zemindari  to  his  eldest  son,  leaving  certain 
fixed  stipends  to  his  other  children.  In  consequence 
of  subsequent  events  the  Court  considered  these  sti- 
pends ought  to  be  reduced.  It  was  alleged  that  the 
value  of  the  zemindari  had  been  reduced  by  sale  of  a 
part  of  it;  but  as  it  was  nowhere  alleged  that  the 
sale  had  been  occasioned  by  bad  seasons,  or  acts  of 
God,  and  not  by  the  neglect  of  the  person  through 
whom  the  appeUant  claimed,  the  question  of  natural 
equity  was  held  not  to  have  arisen.  Gbbsb  Chubdbb  - 
Boy  «.  Suxbkoo  Chubdbb  Bot 

[5W.B«F.0^96 

19. 


•— ^— — — —  Suit  to  redmce 
rate  awarded  hg  decree, — &,  a  Hindu,  obtained  a  de- 
cree for  maintenance  at  a  certain  rate  agunst  12.,  her 
father-in-kw.  After  the  death  of  JB.,  F.,  who  was 
adopted  by  £.,  subsequent  to  the  decree,  sued  8^  to 
have  the  rate  reduced,  on  the  ground  that  the  estate 
of  M,  which  came  to  his  hands  was  oonsideiably 
diminished  in  value.  Seld  that,  as  the  estate  had 
been  diminished  by  the  voluntary  acts  of  JB.  and  F., 
the  claim  could  not  be  aUowed.  Vuata  v,  Sbipathi 
[lI..B«8Ma(L,M 


8.  ABBSABS  OF  MAINTENANCE. 


SO. 


Power  to  award  arrears.— 

Arrears  of  maintenance  may  be  awarded.  Fxbthbb 
SiBGH  V.  Baj  Kobb 

|12aikB^S88:aOW.R,ai 
li.  B^  1  A«  Sup.  VoL,  a08 
Afiirming  decision  of  Court  below  in 

[2  IT.  W,  170 

SL Bight  to  recover  arrears.— 

Limitation. — No  rule  of  Hindu  law  precludes  the 
recovery  of  arrears  of  maintenance.  The  only  bar  to 
the  enforcement  of  a  purely  legal  right  is  the  lapse 
of  the  time  required  by  the  law  of  limitations  to 
bar  the  romedy.  Vbhkofadhyata  v.  Katabi  Hbk- 
ouBU  •        .    2  Mad.,  86 

SlBTHATBB  V.  TEABAXAFUDATBN  oUoe  POHBILT 

Udayab     ....       4Mad.»188 

-— — — —  Limitation,'^ 


22. 

Hindu  widow, — Demand  and  re^dl, — Arreare  of 
maintenance, — ^A  Hindu  widow  has  a  le^  right, 
irrespective  of  demand  and  refusal,  to  maintenan^. 
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itued, 

a.  ABRBABS  OF  MAXSTESANCT^^coiOimteS. 

Right  to  recover  arreaTs—oontiiMed, 

and  may  recover  arrears  for  any  ]^riod  not  excluded 
by  the  law  of  Umitalion  i^plicable  to  her  niit.  Jm 
v.Rkun  L  li.  B^  S  Brail,  M7 

2&    ■  Award  of  arreavsT^ JTona  of 

deor^. — Change  on  prop0rty  of  hu$band, — Arrean 
ol  maintenance  aa  well  as  proepective  allowanoe  dai^ 
ing  the  widow's  life  awarded  in  the  eaaie  decree, 
and  held  to  be  a  cljiarge  on  the  pvopevt^  in  the  posaea- 
lion  of  the  donees  of  her  deceased  husband.    Nab- 

BABABAI  V,  MAHADSO  NiOBAYAir 

[L  Ii.  B^  5  Bonu  M 

4  EFFECT  OF  DEATH  OF  RECIPIENT. 


S4. 


-  Death  of  person  maintained  where 


sum  hoe  Been  awarded  for  maintenance* — Sever" 
eion  to  denor, — ^There  seems  no  aathority  for  the 
proposition  that^  on  the  death  of  jnnior  memben  of 
a  family  to  whom  certain  propertiea  were  awardied  for 
maintenance,  not  only  the  property  so  awarded,  bat 
the  profits  made  npon  it  by  the  donee,  revert  to  the 
donor.  HTTSBSttiTB  Pbbssad  Dobs  Puheaj  «. 
QooooLAVUSD  Do80  M obapathtb  .  IT  W.  B.9 129 


S5. 


5.  RIGHT  TO  MAINTBNANCB; 

Banghter  Uving'  separate 


firom  father. — ^A  daughter  living  apart  from  her 
father  for  no  sufficient  cause  cannot  sue  him  for 
maintenanoe.  Ilata  StaATAXBi «.  TcA!f A  Nabayajtca 
TXKntapatfKL        ....       lMad^8T2 


sa 


(S),  GbULKDKOTHBS. 

Right  of  grandmother  to 


maintenanee, — Diviaion  of  ettate.^^n  a  division 
of  an  estate,  the  Hindu  law  recognises  the  right  of  a 
grandmother  to  maintenance,  but  not  her  title  to 
any  shave  of  the  estate.  Pubuxxookbb  Dabbbb  v. 
Ratbbkonbb  Dobbbb  ]fl  W,  B.,  409 


37. 


Mortgagee  eelUng 


ike  eetate, — Sight  of  reaidenee  teenred  on  eale  of 
honee  hy  mor^<>^s«.^-Although  aooording-  to  the 
Mltakahaxa  a  mother  may,  on  partition,  or  if  the 
estate  is  being  wasted  or  her  maintenance  is  not  duly 
provided  for,  claim  an  assignment  of  a  portion  of  the 
estate,  yet  she  cannot  call  for  partition,  and  her  right 
to  maintenance  cannot  affect  a  mortgage  of  the  estete 
created  before  any  portion  has  been  assigned  to  her, 
except  that,  if  the  house  she  resides  in  is  subject  to 
the  mortgage  and  is  sold  in  execution  of  a  decree 
upon  the  mortgage,  the  house  must  be  sold  subject  to 
her  right.    V^muoEAKiDUi «.  AssTArrA  CHsm 

[LL^B^eiCad^ldO 


(c)  QRAVDBOir. 

-   Graadaon  or  o^er  move 
of  a   Bajttri*-iiiip<ir<tii* 


remote  dMOendant 


HmBU     liAW-KAnmEEIAirCS-HHMi^. 
nned, 

5.  RIGHT  TO  MAINTENANCE— eoaltMMJ. 

(0)  ChuitDBOir^eofifiitasil. 

Orandaon  or  other  more  remote  deaoend- 
ant  of  a  Baja— cvfrftsMiI. 

roj. — Paciete  raj, — In  the  case  of  the  impartible 
ra]  of  FEushete  there  is 'no  law  or  custom  under 
which  any  one,  not  being  a  son  or  daughter  of  a 
deceased  Raja^  caa  claim  of  right  dther  nuunteup 
aooe  or  a  grant  in  lieu  of  maintenance^  from  the 
person  in  possession  for  the  time  being  of  the  raj. 
KiuioVBY  Sdt&b  Dbo  it.  Hivctir  Lall  Sivgh  Dbo 
[LI..B^5Cala,266 

(4S)  iLJJHfil'lMATB  CHIlJDBBir. 

Children  of  Sudra  caate.— 


According  to  Hindu  law  illegitimate  children  of  the 
Sudra  caste  can  inherit,  and  are  entitled  to  mainten- 
ance. IVBBBAK  VALTTKaTFVLT  TATBS  V.  RaMA- 
^f^LTKY  VlJTDIA  TATBB 

[9KIiwB.,P.C«,l:lSW.B..P.C.»«L 
ldMoore^I.A^14i 

Affirming  S.  C  in  Court  beiow^  Pahdata  Tblavbb 
V,  Fau  Tblaybb    •  . .    1  Mad^  478 

80. 


Adnlt  Illegitimate  aon.— 

Bengal  law, — An  adult  illegitimate  son  has  not,  by 
Hindu  latw  aa  prevalent  in  Bengal,,  anyj  right  to 
HiLifOaBT  Snfaa  Dbo  o.  BAmsHua 
[I.l4.B^4CalD.»91 

niegttfmate  boil— By  Hindu 


8L 

law  an  ille^iimate  son  has  a  claim  only  to  mainten- 
ance, and  an  agreement  not  appearing  to  be  made 
on  valuable  consideration  between  a  nephew  who  waa 
the  legitimate  heir  of  his  unde,  and  that  uncle 
giving  up  the  nephew's  right  to  about  70  acres  of 
land  in  favour  of  the  illeg^imate  son  of  the  uncle, 
was  declared  void  as  against  the  nephew.  Sakha- 
SAK  Tsikbak  v.  Rak  talas  Vithaii  Apaji 

[1  Bom.,  191 

8a 


Conenhvne^ — 
Daughter-in-law, — ^Where  the  claimants  to  mainten- 
ance were  the  daughter-in-law,  concubine,  and  ille- 
gitimate sons, — JTtfU'that  the  heirs  were  entifcledtb 
possession  of  the  property,  paying  a  suiq  eqtial  to 
the  whole  of  the  profits  to  the  persons  entitied  tb 
maintenance  if  the  profits  are  found  to  be  insufficiedt 
to  provide  for  their  maintenance.  Ohsao  Singh 
V.  Hav  EooirwBB  .    2Agra^l86 

0ha/rg&  on   tfli- 


partikle  *mmindaH, — ^In  a  moat  for  maintenanee 
brought  by  an  illegitimate  waaoi  a  Hindu  semindar, 
deoeased,— irtri<<  thait  it^  was  established  that  the 
plaintiff  was  the  natural  son  of  such  zemindar,  and 
leoognlsed  by  him  as  such,  it  not  having  been  essen- 
tial to  the  plaintifPs  title  to  maintenanoe  that  he 
should  be  shown  to  have  been  bom  in  the  house  of 
his  father,  or  of  a  ooncubina  peasessing  a  peculiar 
statur  therein.  Case  remanded  for  the  Courts  in 
India  to  try  whether  such  maintenanoe  can  be  a 
charge  upon  an  impartible  zemindari,  or,  if  not»  out 
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HIBBir     lOLW-XAZHmrAXTGH-eoiiN- 
nued. 
ft.  BIGHT  TO  HAI2rrmiANCS-<MNi#<MM4. 

Illegitimate  mva  'KHwrfMifd. 
of  what  property  or  fand,  if  any,  the  son  was  en- 
titled to  be  paick    Muvvbw-aict  Ja^ayvba  Tit- 

SAIVA  NAJCSH  «l  VvVOATAaWABA  TbTTAPPA 

[a  BL  L.  B^  p.  G^  1& :  11 W.  B.,  P.  O^  6 
IS  MoiKro«e  L  A^  209 

Uphol^Ung  on  this  point  the  decision  of  the  High 
Court,  where  it  was  held  that  the  illegitimate 
■OB  of.a  Sudia  by  a  ooncabine,  not  being  a  female 
■laijre,  is  entitled  to  maintenance  aooording  to  Hlndn 
hiw.    MuTTUSAicT  Jaoayiba  Ybttapa  Naikab  V, 

ySVEATABTTBHA  YSTTU,  ^  •     2  Ka«U  398 


HINDU     IiAW— MAIXramr ANCK-^Hili- 


84. 


Son   of  S»dra. 


— Charge  on  etkfte.—lhe  iUegithnate  eon  of  a 
zemindar  of  the  Sndra  caste  is  entitled  to  mainten- 
anee,  and  the  maintenance  is  a  charge  npon  the 
revenues  of  the  semindari.  Cookaba  Tbttapa 
Naibab  «.  VnrxATiflKABA  Ybttia  .  8  ICacL,  406 


85. 


— ^^— — ^— ^— —  Charge  on  etiaU, 
to  Hinda  law'  and  usage,  iUegitimate 
sons  ara  entitled  to  maintenance  from  their  fMher, 
and  his  estate  b  liable  for  the  payment  of  it.  Chm^ 
imirya  jBim  Mimdam  Syn  y.  Fmrhlad  Syn,  7  Mow^e 
L  A.,  18,  followed.  ^W^MM  t.  Snutn  Loll,  I.  L, 
it.,  7  Bom.^  588,  leisBred  to.  Pabiokat  s.  Zk%iM. 
SncoB  .    Ii.B^4]LA.,ie6 

86L   '  ■«  tL ■.■>.■■  ■■         8of^  of  Sudra^ 

— ^Xha  illBgitiiiiate  son  of  a  Sndra,  his  mother  having 
been  a  married  woman  at  the  time  of  her  forming 
an  adolterons  oonnection  with  his  father,  is  entitled 
to  maintenance  out  of  his  father's  estate.    Vibaba- 

XVTKI  UOATAV  «.  SlVaABAYSLTT 

[LXwR.,lKad.»806 

87!.  — — ^ .  Some  of  fewuUe 

eUrne  or  eonevMue, — Obedieftce  to  head  of  family.-^ 
It  is  immaterial  whether  the  illegitimate  sons  have 
been  begotten  on  a  female  slave  or  <»,  a  ooncnlnne. 
SaraeuH  v.  IfanflMt,  /.  L,  B.,  2  All,  1S4,  follow- 
ed.  The  test  by  which  th»continnance  of  the  right 
to  receive  maintenance  mnst  be  decided,  ii  not  the 
age  of  the  illegitimate  descendant,  or  his  capacity  to 
earn  his  own  UveKhood,  but  obedience  to  the  head  of 
the  family.  'Hiis  test  cannot  be  applied  till  he  has 
reached  f  all  age.  By  dodlity-  or  obedience  in  the 
sense  of  the  texts  is  meant,  the  rendiering  to  the  head 
of  the  family  such  reasonable  service  as  is  ordinarily 
rendered  by  the  cadets  of  a  family  in  that  station  oi 
life  to  which  the  parties  belong.  HoBOOBim) 
KuABi  V.  Dhabax  Si^oa  .  I.  L.  B.,  6  AIU  829 


8a 


Iteue  of  adkUh 


ermte  inisreonrse, — 8on,of  Sudra.-^A.  Sudra  having 
kept  the  wife  of  another  man  in  his  house  for  many 
yeans  as  a  oonoubine,  had  a  son  by  her,  whom  he  re- 
cognised as  his  own.  In  a  suit  brought  by  the  son* 
who  .was  of  age,  to  recover  maintenance  from  his 
putative  father,— AU  that  he  was  entitied  to  ro- 
cover.    KUPPA  «.  SnraABAYBLr 

[I.I..B.,»Mad.,825 


6,  BiaHT  TO  HAINTSffiri^CB-*«ea<JMe4. 

(<i)  iLLiaiTiXATB  CBjjJxaxSr^eontinmed. 
Illegitimate  BOHr^ontiaiMed, 

Hon  by  illegitimate  eon  of  undivided  brother 
againei  eons  of  other  brothers,- — Sitdra  eaete. — In  a 
joint  Hindu  family  of  the  Sudra  caste,  consisting  of 
three  brothers,  two  left  legitimate  sons  and  the  third 
an  illegitimate  son.  In  a  suit  brought  by  the  latter 
for  pa^ition  of  the  family  estate  against  nis  father's 
brotiiers*  sons,— AM  that  he  was  not  entitied  to  a 
share  but  only  to  sudntenance.  Rafoji  v.  Kakdoji 
[I.Ii.B„8]CacU667 

(•)  MOTHBB. 

40. Parent  and  child.— Defy  of 

eon  to  maintain  aged  wottsr.— According  to  Hindu 
law  a  son  is  bound  to  support  his  agMl  mother, 
whetiier  or  not  he  has  inherited  property  from  his 

father.     StTBBABATAFA  V,  SlTBBAKKA 

[I.Ia.B.,8Kad.,288 

41.  — ■„■■    ...  MmtntenanQ^  of  motber  on 
partition  between  her  son  and  st^paoas.— 

A  widowed  mother  on  a  partition  taking  ^laoe  be- 
tween her  son  and  her  stepsons^  of  the  property  left 
by.  her  husband,  is  not  entitled  to  have  the  whole 
pfoperty  chavged  with  her  maintenance,  but  only 
that  pOTtion  of  it  which  is  alloitted  to  her  son  on  the 
partition.  A  separation  in  food  and  worship  took 
place  between  a  Hindu  widow,  her  son,  and  her  two 
Btepsons,.s^r  which  the  widow  lived  as  a  member  of 
her  son's  family^  and  was  maintained  bv  him.  A 
partition  of  the  moveable  property  having  been  made, 
a  suit  was  brought  by  the  son  agfunst  the  stepsons 
for  partition  of  the  immoveaHe  property,  and  a 
decree  was  made  defining  the  shares  of  the  parties 
therein.  That  suit  ws^bronght  and  decreed  pending 
a  suit  by  the  widow  against  her  son  and  stepson*  lor 
maintenance  from  the  date  of  the  sepacstion*  and 
for  fixing  her  future  maintenance^  in  which  suit  she 
sought  to  have  the  maintenance  changed  on  the 
whole  estate  left  by  hev  husband,— JBsM  thaW  from 
tiie  separation  to  the  decree  in  the  partition  suit,  the 
Widow  was  entitied  to  maintenance  charged  on  the 
whole  estate;  and  subsequentiy  to  the  decree  to  a 
chaj^  on  her  son's  share  only»  Bat  isasmuoh  as 
she  had  dojing  the  fonner  period' been  maintained  by 
her  son,  and  oouMb  not  claim  maintenance  over  again 
from  her  stepsons^  whatever  daim  hereon  might  have 
agunst  them  for  oontfeibution.  for  her  maintenance 
duing-  that  time*  the  snit*  as  agesnst  them  must  be 
dismissed.  Where  the  annnal  value  of  the  whole 
estaite  wae  found  to  be  B70,000  and  the  proportion- 
ate annual  value  of  her  son's  portion  was  &28,838, 
BI60  a  month  ifme  held  under  the  drcumstanoes  to 
be  a  suitahle  nuuntenance.  Kbdab  NATS  CbOMSoo 
Ohowvbbz  ev  HiMAjreivi  Dabsi 

[XIi.B^18  0alii^888 

(if)  M0TKBM9*ZiAir. 

Idability  of  8on*8  widow 


for  maintenanoe  of  her  mother-in-law.— 
Biamiiy  h^mee^—Proceede  of  f^ruUee.— Where  a 
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(/)  MOTHBA-Hr-LAW. 

liiability  of  son's  widow  for  xoainten- 
anoe  of  her  mother-in-law— coti^'mMcf. 

Hindu  widow  saed  the  widow  of  herpre-deceiMed  son 
for  maintenanee,  and  it  was  found  that  the  only  pro- 
perty in  the  poasession  of  the  defendant  were  the 
proceeds  of  her  own  stridhun  and  a  family  houM, 
which  yielded  no  rent  and  was  jointly  occuDied  hy 
the  plaintiff  and  defendant, — Held  that  the  defend- 
ant was  not  liable  for  the  maintenance  claimed. 
SawtrHai  v.  Lakshmihai^  I.  L,  M,,  2  Bom,^  57B,  fol- 
lowed.   Bai  Kavku  «.  Bai  Jaday 

IX  It.  B^  8  Bom.,  16 


48. 


{g)  Slate. 

Slave  or   ohela.— iVoof 


deprivation  of  ordinaiy  meam  of  Uvelikood, — 
The  fact  of  A.,  having  oeen  long  supported  hy  S,, 
or  of  his  haying  been  purchased  either  as  a  slave  or 
as  a  chela,  will  not  entitle  him  to  claim  perpetual 
maintenance  for  himself  and  his  heirs,  especially 
where  A,  does  not  show  that  he  has  been  deprived  of 
ordinary  means  of  livelihood  which  he  might  other- 
wise have  commanded.  Nabaiv  Dabb  «.  Mahatab 
Chukd  Bahadoob  .  7  W.  B.,  187 

(h)  Sov. 

44. Adult  son.— Aooor^ng  to  the 

Hindu  or  Jain  law,  a  father  is  not  bound  to  maintain 
a  grown-up  son.    Pbbxokakd  Pbpasak  «.  Hulas- 

OHAKD  PBFABAH 

[4  B.  L.  B.,  Ap.,  28: 12  W.  B.,  494 


46. 


Itight   of  son 


io  tMinUnaneo  out  of  impartible  property, ^^Eigkt 
to  partition, — K  suit  for  maintenance  out  of  ances- 
tral estate  by  a  Hindu  son  lies  against  his  father 
where  the  property  in  the  hands  of  the  latter  is  im- 
partible. QuirSf — Whether  a  like  suit  lies  where 
the  son  might  sue  for  partition.  HnocATSiNChH 
BBOHABBiHa  V,  OtAJXvkTBTsa  12  Bosu,  04 


46. 


^Maintenance, 


Biffht  of  adult  eon  to, — Father  with  no  partible 
property. — If  a  Hindu  father  possesses  practicsJlv 
no  partible  property,  his  legitimate  son,  though 
adult,  suffering  from  no  disability  to  inherit,  is  eu- 
titled  to  maintenance  from  him.  Baxohansba 
Sakhaiiak  V,  Sakhabam  Qopal 

[X  I..  B.,  2  Bom.,  846 


47. 


Adopted  son  when  adop- 


tion is  invalid.— Psrio<2  between  adoption  and 
poeeeeeion  of  eetate. — ^A  Hindu  whose  adoption  is 
invalid  is  entitled  to  maintenance  in  his  adopter's 
family.  A  son,  whether  adopted  or  begotten,  can 
claim  maintenance  of  his  father  until  put  into  pos- 
session of  his  share  of  the  ancestral  pr(^erty.  Ata- 
TU  MUFFAVAB  «•  NlLADATOHI  AMMAL 

[1  Mad.,  46 
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6.  BIGHT  TO  MATSTESANCK'-eontinued. 
(h)  Qas — continued. 

Adopted  son  when  adoption  is  invalid 

--continued. 


4a 


Bight  to  main- 


tenanee.  Nature  of, — The  adopted  son  of  one  whose 
alleged  adoption  has  been  held  invalid  can  make  no 
claim  through  his  adoptive  father  to'  be  maintained 
by  the  allegeid  adopter.  The  natural  rights  of  a  per- 
son adopted  remain  unaffected  when  the  adoption  is 
invalid.  Quctre, — ^Whether  a  right  to  nuuntenance 
can  descend  as  an  estate.  Bawabi  Saitkaba  Paitdit 
V.  AxBABAT  AxxAL  .  1  Mad.,  868 


(»)  So»*B  Widow. 


48. 


Claim  on  fkther-in-law.^ 


Father  and  eon  Uoing  Jointly,— A  Hindu  father  and 
son  lived  joint  in  food  and  worship,  but  separate  in 
estate.  Sold  that  the  widow  of  the  son  had  no  legal 
claim  upon  the  father  for  maintenance.  BTrjjoxovsT 
«.  SiBOHUiTDBB  MuLLiOK  .    2  ^de*  108 


60. 


Bon's    widow   remaining 


C^hBBter-Biyht  to  chooee  reeidenec^Aooording  to 
Hindu  law,  a  son's  widow  is  entitled  to  nuunten- 
ance so  long  as  she  leads  a  chaste  life,'  whether  she 
elects  to  live  with  her  fiither-in-law  or  with  her  own 
relations.  Eoodbb  Mobbb  Dabba  o..Taba  CaAin> 
Ckuokbbbuttt  ....    2W.  B.9I84 

BunAv  Ceabd  Shoobbb  «.  Hubbb  Moitbb 

[6W.B.,226 


6L 


8on*s  widow  residing  with 


her  father. — Liability  offather-in^lawfor  mainten' 
anee, — ^A  Hindu  died  possessed  of  no  property,  but 
leaving  a  widow.  On  his  death  she  left  the  house  of 
her  father-in-law,  and  went  to  reside  at  her  father's 
house.  Her  father-in-law  was  not  possessed  of  any 
ancestral  property.  Held  that  she  could  not  sue  hi^ 
father-in-law  for  a  sum  of  money  on  account  of  main- 
tenance.   KHBiBAicAiri  Dabi  v.  Kabikath  Dab 

[2  B.  I..  B.,  A.  C,  16 
9W.B.,418:  10  W.  B.,  ]P.  B,  88 

UMiOHABAB  ChOWDHBT  V.  NlTAXBIKI  DbBI 

[2BL.B.,S.N..ll 
IOW.B.,869 


6a 


8on*s  widow  reftuing  to 


Uve  with  father-in-law.— Jm^a^  and  Mitak- 
ekara  2aip«.— Under  the  Bengal  law,  the  widow  of  a 
son  who  left  no  property  cannot  compel  her  father- 
in-law  to  make  her  a  pecuniary  allowance  in  lieu  of 
maintenance  if  she  refuses  to  reside  in  his  house  as  a 
member  of  his  family.  But  under  the  Mitakshara, 
the  question  is  whether  the  ftkther  and  son  were  joint 
in  estate,  and  whether  any  joint  estate  was  left  by 
the  son  burdened  with  the  payment  of  such  mainten- 
ance.   Hbxa  Eoobbbb  V,  Ajoodhya  Pebbhad 

[24W.B.,474 


68.- 


Qrandeon, — Jfis- 


eonduet  of  mother,^ A  widowed  Hindu  mother,  who 
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5.  BIOHT  TO  IKATNTESANC^'-eonUnmed. 

{{)  Sok'8  Widow --eonUnned. 

Son's  widow  refturing  to  live  with  &thM> 
ia-la,'w—eoiUimud. 

refuses  to  dwell  with  her  minor  son  in  her  father-in- 
law's  house,  and  sells  her  infant  daughter  in  mar> 
riage  to  a  low-caste  person,  thereby  injuring  the  social 
pontion  of  her  father-in-law's  family,  is  iK>t  entitled 
to  reoover  maintenance  on  account  of  her  son  from  her 
father-in-law.  Makicahini  Dabi  v,  Balax  Chaitdsa 
Paivdit    .        .    8B.Ii.B^22:15W.R^4d8 


64. 


— — ^— — ^—  The  refusal  of  a 
widow  to  live  in  her  father-in-law's  house  as  one  of 
his  family  does  not  disentitle  her  to  maintenance. 

VlBALATOHI  AMXAL  V,  AWASSAICT  SA8TBT 

[5  Madeira 


66. 


—  Obligation  of  father-in-law 
to  maintain  eon's  widow. — A  Hindu  father-in- 
law  b  legaUv  bound  to  maintain  his  deceased  son's 
widow,  notwithstanding  that  no  property  left  by  the 
son  may  have  come  into  his  hands.  Where  a  father- 
in-law  performs  this  duty  in  an  imperfect  manner  as 
by  ill-treating  the  widow  and  turning  her  out  of  his 
house,  the  dvil  Courts  will  award  her  separate  nuun- 
tenance.    Udasax  Sitabak  «.  Sokkabai 

C10BonL,488 


60. 


Bight  to  maintenance  as 

against  a  fkther-in-law  where  there  is  no 
family  proi^rty. — A  Hindu  widow  sued  her  father- 
in-law  for  maintenance  for  herself  and  her  infant 
children.  It  was  found  that  the  defendant  held  no 
ancestral  property,  and  that  the  property  which  he 
possessed  was  exclusively  his  own  se9-aoquired  pro- 
perty. Seld  that  they  had  no  legal  right  to  be  sup- 
ported by  the  def endiuit,  notwithstanding  that  they 
were  in  mdigent  circumstances.  Kalu  v,  Kabhibai 
alM#  Laxbhmibai  .        .    L  L.  B.,  7  BouLy  127 


(J)  Stbficothbb. 


67. 


Obligation  of  stepson  to 
support  stepmother.— JVMJtt^  proper^.— Un- 
der Uie  Hindu  law  there  is  no  legal  obligation  upon  a 
stepson  to  support  a  stepmother  independently  of  the 
existence  in  his  hands  <d  family  pnmer^.  Bai  Data 
V.  Natha  Gobimblal    .    L  la.  B.,  9  Bom.,  279 

58, Stepmother  and  stepsister. 


— LiahiUty  of  temindari  property  for,  afUr  parti' 
turn, — ^A  suit  was  brought  for  maintenance  by  the  step- 
mother and  stepsister  of  a  zemindar  to  be  paid  nut  of 
the  income  of  the  zemindari.  The  defendant  con- 
tended that  a  partition  having  taken  place  of  all  the 
partible  property  of  the  fiunUy,  and  shares  having 
been  allotted  to  the  defendant's  stepbrothers,  the  sons 
and  brothers  of  the  plaintiffs,  the  plaintiffs'  claim  to 
maintenance  was  limited  to  the  property  of  the  de- 
fendant's brothers,  and  the  plaintiffs  had  no  claim  to 
muntenance  against  the  dd^endant.  Seld  that  the 
defendant  was  liable  to  pay  and  contribute  to  the 
maintenance  of  the  plaintiffs,  not  only  out  of  the 


HINDU     LAW— MAHrFBNANCE-ooji/i. 
nmed, 

6.  BIGHT  TO  MAINTENANCE— ooii<t»«6(2. 
(J)  STEVwyrssR—eoutinued, 

Stepmother  and  stepsiflter^-<o«<ifnMii, 
partible  property  which  he  had  obtained  upon  the 
partition,  but  also  out  of  the  income  of  the  zemindari. 

SlYAVAKAKJA  PeBUXAL  SbTHUBATBB  V.  MlIKAS- 

sm  Akxal  .6  J£bA^  877 


69. 


(ifc)  Widow. 

-• Nature  of  widow's  right.— 

Maintenanee  to  widow  not  expretsod  nor  denied  by 
wtU. — Gift  of  stridhnn.—The  right  to  mainten- 
ance being  one  given  to  a  widow  by  the  Hindu  law, 
that  right  cannot  be  taken  away  except  by  express 
language  to  that  effect.  A  gift  of  stridhun  is  not 
equivalent.to  a  provision  for  maintenance.  Jottaxa 
9.  Baxhabi  Sisdab       .  I.  Ij.  B.,  10  Calo.,  688 


60.- 


Widow,  Bight  of » to  be  main- 
tained.—A  Hindu  widow  has  a  right  to  be  treated 
with  kindness  and  suitably  maintained.    BAiorATH 

BOT  CSOWDHBT  «.  ABNBB  KALLY  DbBIA 

[W.B.,  1864, 177 


6L 


Mitahehara 


law.'^Widow  with  eone,~^A  Hindu  widow  has 
simply  a  right  to  be  maintained  out  of  her  husband's 
property  by  Mitakshara  law,  where  there  are  sons. 
Mbhbbbah  Sikoh  v.  Shbo  Koovwbb 

[1  Agra,  106 


68. 


•  Dettiiute  widow. 


— ^A  Hindu  widow,  if  destitute  of  the  means  of  liv- 
ing, is  entitied  to  midntenance  from  her  husband's 
rehitives,  although  she  may  have  shaied  her  hus- 
band's estate,  and  supported  herself  for  a  long 
period  by  trading.  Bai  Laxshxi  «.  Laxhiodas 
QoPAL  Dab 1  Bom.,  18 

Joint  aneettral 


property, — It  was  held  that  a  Hindu  widow  was 
entitled  to  be  supported  out  of  the  joint  ancestral 
estate  of  the  family  of  which  her  husband  was  a 
member.    Lalxi  Kuab  v.  Qav&a  Bishan 

[7ir.W.,861 


64. 


Biyht  of  widow 


to  maintenance  from  relatione  with  aeeete  of  hue^ 
band. — Although  the  relations  of  the  husband  of  a 
Hindu  woman,  deserted  by  him,  may  not  be  under  a 
personal  liability  to  support  her,  vet,  if  they  have 
property  of  the  husband  in  their  hands,  his  wife  is 
entitled  to  be  maintained  out  of  the  husband's  estate 
to  the  extent  of  the  proceeds  of  one-third  thereof. 
Ramabai  «.  Tbdcbak  Qakbbh  Dbbai 

[9  Bom.,  283 

66. 


■  Itelativee  of 

hueband.—Aneeetral  property. — Mitakehara  law, 
— Held^  by  the  Full  Bench,  that  a  Hindu  widow  is 
not  entitied,  under  the  Mitakshara,  to  be  maintained 
by  her  husband's  relatives  merely  because  of  the  re- 
lationship between  them  and  her  husband.  Her 
right  depends  upon  the  existence  in  their  hands  of 
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HUTDU     IJLW— MAINTlSNAirOB-caji^ 

nued, 

6.  BIGHT  TO  MAINTENAKCE— eos^iMMil. 

(k)  Widow — eoniinued. 
Widow,  Bigkt  l<  to  be  maintatnad-'-^^M- 

mnoB&taX  piopevty.  £iilil|  on  the  CMe  being  vetimi* 
ed  to  the  Division  Beach,  that  the  fact  that  the  de- 
fendant in  this  case  was  in  possession  of  ancestral 
immoveable  property  at  the  death  of  his  son  and  had 
subsequently  sold  such  propertv  to  pay  his  own 
debts,  did  not  give  the  son's  widow  any  claim  to  be 
maintained  by  him.    QxniU  Bai  «.  Sita  Bax 

Ci.ii.a,iAu»i7o 


66. 


-  MelatitB9  of 


husband, — Ancestral  property.-^  Widow  tohiniari' 
hf  Uvintf  apart  from  hnshand*§  relatives, — In  the 
Island  or  Presidency  of  Bombay,  a  Hindu  widow, 
voluniarilv  living  apart  from  her  husband's  rehitivee, 
is  not  entitled  to  a  money  allowance  as  maintenance 
from  them  if  they  were  separated  in  estate  from  him 
at  the  time  of  hu  death,  nor  is  she  entitled  to  such 
maintenance  from  them  whether  they  were  sepa- 
rated or  unseparated  from  him  at  the  time  of  his 
death,  if  they  have  not  any  ancestral  estate  or  es- 
tate belonging  to  him  in  their  hands.  The  doc- 
trine, that  in  certain  relationships  and  independent- 
ly of  the  possession  of  ancestral  estate,  maintenance 
is  a  legal  and  imperattve  daty,  while  in  other  fe- 
lationshipe  it  is  only  a  moral  imd  optional  duty,  dis- 
cussed. Semble, — A  Hindu  widow,  who  has  received 
a  full  share  as  and  for  her  maintenance,  cannot, 
when  she  has  exhausted  it,  enforce  from  the  relatives 
of  her  husband,  or  from  the  family  estate,  a  further 
allotment,  or  a  monev  allowance  for  maintenance. 
S;  a  Hindu  widow,  voluntarily  living  apart  from  her 
husband's  family,  sued  his  paternal  uncle,  the  near- 
est surviving  male  relative  of  her  husdand,  for  a 
money  allowance  as  maintenance.  Meld  that  such 
suit  was  unsustainable  for  either  of  the  two  follow- 
ing reasons,  ms. :  1,  that  the  defendant  was  se- 
parated in  estate  from  the  plaintift's  husband  at  the 
time  of  his  death ;  2,  that  at  the  institution  of  the 
suit  tiie  defendant  had  not  in  his  hands  any  ances- 
tral estate,  or  any  estate  which  had  belonged  to  the 
plaintiiPs  husband.  Decuions  of  the  Bombay  Sudder 
Adawlat  on  the  right  to  miuntenance  reviewed.  Bai 
Lakshmi  v.  LalehmiddS  Gopaldas,  1  Bom,,  18; 
Chandrahhaffabai  v.  Kaskinath,  2  Bom.,  328;  and 
THmmappa  v.  Parmeshriamma,  5  Bom,,  A,  C,  t^, 
disapproved.  Udaram  Sitaram  v.  Sonkabai,  10 
Bom,,  483,  considered.  Bufjomonev  Dossee  v.  Skih^ 
chunder  MuUicJk,  2  Syde,  108;  Khetramani  J>asi 
V.  Kashinaih  Das,  2  B.  L,  B^  A.  C,  15;  and  Oan- 
gahai  v.  Sitaram,  I,  L,  B,,  1  All.,  170,  approved  and 
followed.     SAYinfclBAZ  9.  LirxiKiBAi 

[LIi.B.,2Bom^673 


67. 


•  Bel'erttves  of 


husband,'^Aneesiral  property.—ln  a  suit  by  a 
Hindu  widow  against  hei'  hn^Mod's  brother  for  an 
allowance  as  maintensnce  and  for  the  expenses  of  a 
pilgrimage, — Meld  (following  the  case  ci  BaPiiru 
bai  V.  Luximibai,  I,  L,  B„  2  Bom.,  678)  that  the 
defendant  was  not  liable,  iaasttiueh  as  he  was  not  in 


mied. 

&  BIGHT  TO  MADTTENANCE-HHHieimMci. 
(k)  WiDCfW—boniinmed. 

Widow,  Bight  o^  to  be  maintained^-H*a« 

Unued, 

poBsessioa  of  any  aaoestind  propetiy  and  had  not 
neoeived  tasy  property  from  the  plaintiffs  husband. 
Afaji  CHiircAiCAy  a.  GuvaABAi 

[I.]lB.»9Boni^682 


68.  — — ^— -^-—  Trivaie  agree- 
ment,  Bffect  of,  o%  right, — Widow  residing  in  family ' 
house, — Waiver  of  right  to  maintenance, — A  right 
to  maintenanoe  beqaeathed  to  a  person  is  not  affe<Sed 
by  a^y  private  arrangement  entered  into  by  the 
members  of  the  testator's  family,  who  are  liable  to 
pay  the  (maintenance  as  a  charge  on  the  testator's 
eitate.  A  plaintiff,  however,  who  has  resided  in  and 
been  supported  by  the  family  for  twelve  years  after 
the  testator's  death  without  claiming  the  maintenance 
bequeathed  to  her,  is  presumed  to  have  waived  her 
right.  Bam  Lall  Mookbbjbb  a.  Tasa  Soondbbt 
Dbbia W.  B^  1864^  8 


69. 


Obligation     of 


husbontPs  brother, — Separation  of  widow, — Meld  thaii 
a  Hindu  widow  is  entitled  to  maintenance  from  her 
husband's  brother,  whether  separated  or  not,  notwith- 
standing the  non-receipt  by  the  latter  of  her  husband's 
assets.  There  is  nothing  in  the  Hindu  law  to  pre- 
vent the  Court,  in  its  discretion,  awarding  a  widow 
separate  maintenance.    Former  decinons  commented 

on.     Tl]tXAP7A  BSAT  9*  PABmSRBIAlCMA 

[6  Bom,,  A.  C.»  180 


70. 


Widow  leaving 


husband^s  house. — A  widow's  right  to  maintenance 
does  not  cease  on  her  leaving  her  husband's  house. 
Sbbbbam  Bhutiachabjbb  a.  Puddohookheb 
Dbbia 9  W.  B^  168 


71. 


Widow    leaving 


husband^s  house, — ^A  Hindu  widow  who,  for  no  im- 
proper purpose,  leaves  h^  husband's  family,  does  not 
thereby  forfeit  her  right  to  maintenance.  AHOiJiTA 
Bhai  Dbbia  v,  Luoxhbb  Mokbb  Dbbia 

£6  W.  B„  87 

7a 


---—————  Widow  leaving 
husband's  house, — Where  the  maintenance  of  a 
Hindu  widow  was  not  made  by  her  deceased  husband 
dependent  upon  her  living  with  his  family,  she  is 
entitled  to  it,  notwithstanding  shie  leave  the  house  of 
his  family  and  go  to  that  of  her  fM^er.  Sitbhoicotbb 
Dabsbb  9.  GoPAUL  Lall  Doss        .    Marah.,  497 


78. 


Widow  leaving 


husband's  house. —  Widow  in  needy  circumstances, — 
Semble, — Separation  from  her  husband's  family  does 
not  deprive  a  Hindu  widow  of  her  right  to  daim 
maintenance  from  them,  if  she  happens  to  be  in  needv 
dreumstances.  Chakdbabhaoabhai  v.  Kashikath 
ViTHAL  •    2Boin.,d4l:  8nd£d^  888 

74.  ■  Widow   leaving 

hmhcmd^s  house  and  family.-^Ahhimgh  the  Shaetras 
impose  on  a  Hindu  widow  the  duty  of  fiving  with  her 
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mued, 

6.  BIGHT  TO  MAJSTESASC^-eomiimmed. 
{t)  Widow — o^niimted. 

Vldow,  Sight  odi;  to  be.  maii^tainmdr^roon' 

iimted, 

dscessed  hnsbuicl'B  xelati^Mw,  the  dnl^  ha*  been  re- 
gftrded  by  the  fizitUh  Courts  as  «  moral  daty  whioh 
they  will  not  lend  their  aid  to  enforce,  and  d  which 
the  non-perfomaace  does  not  deprive  the  widow  of 
her  right  to  inherit.  By  consent  of  the  parties,  aad 
tor  thie  protection  of  the  estate,  which  consisted  of 
cash,  the  Court  ordered  the  amoaut  to  be  invested  in 
Government  promissory  notes  in  the  joint  names  of 
the  widow  and  brothers  of  the  deceased,  and  directed 
that  the  interest  should  be  paid  to  the  sole  receipt  of 
the  widow^  with  liberty  for  her  to  apply  to  the  Court 
to  order  a  sale  if  any  necessity  arose  which  would 
justify  a  sale  under  the  Hindu  law.  Uxbit  E^owbbbe 
V.  EiDBSFATH  Qhosb     •        .        .8  Agra»  182 


76. 


Widow  le&9imff 


ku9ban^9  kouse  and  family. — Separate  rendence» — 
The  widow  of  a  coparcener  in  a  Hindu  family  is  not 
entitled  to  separate  maintenance  in  the  absence  of 
special  circumstances  necessitating  her  withdrawal 
feom  the  family  and  separate  residence. ..  Anthoxfties 
on  the  subject  reviewed.  The  widow  of  a  copasceoer 
is  not  in  Bombay  entitled,  as  in  Bengal,  to  her  hus- 
band's share  to  use  at  her  discretion  for  life.  All 
she  can  strictly  demand  is  a  suitable  maintenance 
when  necessaiy,  and  whatever  is  required  to  make 
sadi  a  demand  effectoaL  Bakoo  Yikatax  Dby  v. 
YAinrvABAi.  .        •  I.  !<•  B^  8  BosL,  44 


78. 


■    ,  ■  .      Biffht    to  ssUet 

residence, — By  the  Hindu  common  law  the  right  of  a 
widow  to  maintenance  is  one  accruing  from  time  to 
time  according  to  her  want  and  exigencies.  A  sta- 
tute of  limitation  might  do  much  harm  if  it  should 
force  widows  to  claim  their  strict  rights  and  eom- 
mence  litigation  which,  but  for  the  purpose  of  keep- 
ing alive  their  claim,  would  not  be  necessary  or  desir- 
able. In  a  suit  brought  by  the  widow  against  the 
ddest  son  for  maintenance,  it  was  pleaded  tiiat  under 
the  will  of  the  husband  it  was  a  condition  precedent 
to  the  plaintiff's  right  to  maintenance  that  she  should 
live  under  the  same  roof  and  in  joint  family  with  the 
defendant.  It  was  further  pleaded  that  there  having 
been  no  demand  and  refusal  of  maintenance  the  plain- 
tiff had  no  cause  of  action, — ffeld  that  there  was  no 
condition  in  the  will  making  the  plaintiff's  right  to 
maintenance  dependent  upon  her  living  under  the 
same  roof  with  the  defendant,  and  that  she  was, 
therefore,  left  in  the  ordinary  position  of  a  Hindu 
widow,  in  whose  ease  separation  from  the  ancestral 
home  would  not  generally  disentitle  her  to  mainten- 
ance suitable  to  her  rank  and  position.  If  akazav- 
BAO  Baicchaitdba  Favt  v.  Bakabai 

[L  Ij.  IL,  8  B0XKL9  415 
L.  B.,  6  I.  A.»  U4 

77.  I     I  Eiifhi  to  eeleet 

reeidenee, — Separate  mainien€Mee. — ^A  Hindu  widow 
18  not  bound  to  reside  with  the  family  of  her  husband* 
and,  if  he  were  in  union  with  tiiem  at  the  tame  of 


HINDU     lAW'-UAISTmSAJSCB'^'OimH' 

nmed. 

5.  BIGHT  TO  MAIXTENANCE— CM^iMuri. 
(Jk)  Wwow^eoniinmed. 

Widow,  Bight  d;  to  be  TpaintMiifld-Hwi- 

tinued, 

his  death,  she  is  enMtled  to  ^  separate  mmtenance 
where  the  f  amUy  property  is  sufficiently  large  to  ad- 
mit of  an  allotment  of  separate  maintenance  to  her. 
Where,  however,  the  plaintiff,  a  Hindu  widow,  was 
satisfied  for  several  years  with  the  muntenanoe,  vis., 
fil6  per  annum,  fixed  in  an  agreement  executed  by 
her  and  the  defendant,  and  where  the  f^unily  of  the 
husband  was  large  and  the  family  property  small, 
the  defendant  being  willing  to  maintain  her  in  his 
house  like  the  other  members,  the  High  Court  de- 
clined to  increase  the  amount,  but  gave  the  widow 
the  right  to  elect  between  taking  that  sum  and  living 
separately,  or  accepting  the  defenduif  s  offer  to  re- 
ceive and  muntain  her  in  his  own  house  in  the  same 
manner  as  the  other  members  of  his  family.    Bav- 

OHAirSBA  YlBHNU  BaPAT  V.  SaOWKABAI 

[;iIi.B.,4BoDau,281 
78. 


■  ■  Miffht  of  a  widow 

to  maintenance,  aUhough  living  apart  from  her  hue^ 
band's  family. — A  Hindu  widow  does  not  forfeit  her 
right  iio  maintenance  out  of  family  property  charge- 
able therewith  by  reason  of  non-residence  with  the 
family  of  her  husband,  except  such  non-residence  be 
for  unchaste  or  immoral  purposes.  Where  there  is 
femily  property  available  for  maintenance,  it  lies 
upon  the  parties  resisting  the  claim  to  separate  main- 
tenance to  show  that  the  circumstances  are  such  as 
to  disentitle  the  widow  thereto,  e^.,  that  she  resides 
separately  from  her  husband's  family  for  immoral 
purposes,  or  that  the  &mily  property  is  so  small  as 
not  reasonably  to  admit  of  an  allotment  to  her  of  a 
separate  maintenance.  Eastubbai  v.  Shiyajibam 
Dbtkvbva  I.  Ii.  B.,  8  Boxou,  872 

79. !■  Residenee  in 

husband^ 8  family-houee, — Unehasiitg, — A  Hindu 
widow  is  not  bound  to  reside  in  her  deceased  hus- 
band's family-house;  and  she  does  not  forfeit  her 
right  to  maintenance  out  of  her  husband's  estate  by 
going  to  reside  elsewhere,  unless  she  leaves  her  hus- 
band's house  for  the  purpose  of  unchastit^y  or  for  any 
other  improper  purpose.  Pibthbi  Sinoh  «.  Baj 
KooBB  •        •        .    12  B.  Ii.  B.,  288 


[20  W.  B.,  21 
8v 


L.  B^  1  A.»  Sup.  VoL,  208 
Affirming  decision  of  Court  bdow  in 

[2  W.  W.,  170 


80. 


Act     XXI    of 


ISdO.—Unohastity.'^Loes  of  oaete,-'Forfeiturc  of 
rights  of  property. — Since  Act  XXI  of  1850  came 
into  force,  mere  loss  of  caste  does  not  occasion  a 
forfeiture  of  rights  of  property.  A  Hindu  widow 
entitled  to  a  bs^  or  starving  maintenance  under  a 
decree  made  in  a  suit,  brought  bv  her  for  mainten- 
ance against  the  representatives  of  her  deceased  hus- 
band, is  not  to  be  deprived  of  the  benefit  of  that 
decree  by  the  fact  that  she  has,  since  its  date,  been 
leading  an  incontinent  life.    Pirtkee  Singh  v.  Maj 
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6.  BIGHT  TO  MAINTENANCE— eon^MiMl. 
(k)  WuiOW'—eoiUinued. 

Widow,  Bight  oi;  to  be  maintained— eos- 

tinued. 

Rower,  12  B.  L.  B.,  288: 20  W,  B,,  21,  difltingaiihed. 
HoKAXAv.  TncAinrABHAT  .  L  li.  B.,  1  Boxdu,  560 


8L 


Uneh(utiijf»- 


An  anchaste  widow  is  not  entitled  to  a  bare  main- 
tenanoe.  Sonama  v.  THmemmihkai,  I.  L,  JB.»  1  Bom., 
669,  followed.    Valu  v.  Gait&a 

[LI..B^7BonL,M 


88* 


Dwres  liable  to 


he  eel  aeide  or  iuepended  for  umeh<uHiy.'~A  decree 
obtained  by  a  Hindu  widow  declaring  ner  rigbt  to 
maintenance  is  liable  to  be  set  aside  or  suspended  in 
its  operation  on  proof  of  subsequent  unchasti^ 
given  by  her  husband's  relatives,  either  in  a  suit 
brought  by  them  expressly  for  the  purpose  of  setting 
aside  the  aecree,  or  in  answer  to  the  widow's  suit  to 
enforce  her  right.  ViBHVU  SHAXBHoa  v.  Mav- 
JAXKA  I.  li.  lU  9  BOUL,  106 


sa 


Charge   on    property   for 


maintenanoed — Sale  of  estate. — ^A  Hindu  widow's 
claim  to  muntenance  upon  an  estate  does  not  neces- 
sarily render  tiie  sale  of  the  property  subversive  of 
her  right  j  for  even  if  there  be  no  other  property  out 
of  which  that  maintenance  can  be  derived,  there  is 
nothing  to  prevent  her  from  suing  to  establish  her 
right  to  nuuEC  her  maintenance  a  charge  upon  the 
property  sold.  Aifirin>  Motbb  Goofto  v.  Gopal 
Chundsb  Bahibjbb        •        .  W.  B^  1864»  810 


84. 


— — — ^-^—  Muahamffe  pro* 
pertff. — ^A  wife  is  under  the  Hindu  law,  in  a  subordi- 
nate sense,  a  co-owner  with  her  husband;  he  cannot 
alienate  his  property,  or  dispose  of  it  by  will,  in  such  a 
wholesale  manner  as  to  deprive  her  of  maintenance. 
Seld,  therefore,  where  a  husband  in  his  lifetime  made 
a  gift  of  his  entire  estate  leaving  his  widow  without 
maintenance,  that  the  donee  took  and  held  such 
estete  subject  to  her  maintenance.  Jaiota  «.  Maohul 
Sahv         •        •  •  I.I«.B^2AlI«,dl5 


86. 


MuehafuPe  pro* 


pertf. — CHft  of  hie  properUf  hff  a  huehand  in  fraud 
of  Me  loidoto'e  ri^kt  to  maintenance, — Nature  of 
wiftfe  interest  in  her  hueband^e  property. -^Bight  to 
partition. — Transfer  hy  her  of  her  interest, — Belease 
to  her  husband, — Arrears  and  future  maintenance  a 
charge  on  property  of  deceased  husband. — ^A  Hindu 
husband  cannot  alienate,  by  a  deed  of  gift  to  his  undi- 
vided sons  by  his  jQbrst  and  second  wives,  the  whole  of 
his  immoveable  property,  though  self -acquired,  without 
TnatiTig  for  his  thini  wife,  who  is  destitute  and  has  not 
f  OTf  eited  her  right  to  maintenance,  a  suitable  provision 
to  take  effect  after  his  death.  After  the  husband's 
death  she  is  entitled  to  follow  such  property  in  the 
hands  of  her  stepsons  to  recover  her  maintenance, 
her  right  to  whidi  is  not  affected  by  any  agreement 
made  by  her  with  her  husband  in  his  lifetime.  A 
Hindu  wife  has  no  property  or  co-ownership  in  her 
husband's  estate,  in  the  ordinary  sense,  which  involves 


6.  BIGHT  TO  MAINTENANCE— cM^tMiMi. 
(k)  WiDOW-^ontinued. 

Oharge  on  property  Ibr  maintenance— 

continued, 

independent  and  co-equal  powers  of  disposition 
and  exclusive  enjoyment.  Her  right  is  merely  an  in- 
choate right  to  partition  which  she  cannot  transfer 
or  assign  away  l^  her  own  individual  act;  and^  un- 
less sudi  right  has  been  defined  by  partition  or  other- 
wise, it  cannot  be  released  by  her  to  her  husband. 
Nabbadabai  «.  Hahadbo  Nabatav 

|XI«.B.,5BonL,09 


8a 


SusbantPs   pro* 


perty, — Charge  on  property  (Uienatedby  heirs.^Seld 
that  the  widow's  right  to  maintenance  being  a  charge 
on  the  property  forming  her  deceased  husband's 
estete»  remains  claimable  out  of  the  property,  not- 
withstanding ite  alienation  by  the  heirs,  unless  die 
bargains  to  forego  it.    Hbbba  Lall  v.  Kousillah 

[2  Agra,  4a 

TABinranrBB  Dassbb  v.  Ckowdbt  Dwabkakath 
MTrssAVT    .  .  ao  W.  B^  196 


87. 


lAahility  of  heir. 


—The  heir  who  takes  and  becomes  possessed  of  the 
estete  of  the  deceased  must  be  held  to  continue  to  be 
primarily  responsible  both  in  person  and  proper^, 
for  the  maintenance  of  the  widow,  ,even  though  he 
should  have  fraudulentiy  transferred  that  estete,  or 
otherwise  have  improperly  vested  it,  and  the  widow  is 
bound  to  look  to  the  heir  for  her  maintenance,  and  to 
daim  it  from  him  primarily  rather  than  from  the 
estete  transferred  or  wasted,  which  may  nevertheless 
be  in  the  last  resort  answerable  to  her  daim.  Bax- 

CKUBN  TbWABBB  «.  JUBBODA  EoOirWBB 

[9  Agra,  184 


8a 


-  Nature  of  charge. 


— ^The  maintenance  of  a  widow  is  by  Hindu  law  a 
charge  upon  the  whole  estete^  and  therefore  upon 
every  part  thereof.  Bamohaitdba  Dikshit  v. 
Sattcbibaz  •        .4  BosL,  A.  C^  78 

88.  — — -^— -^— —  Family  property, 
— A  Hindu  widow's  maintenance  is  a  charge  upon  the 
family  estete  in  whosesoever  hands  the  estiUie  may 
fsXL    Ehuxboo  MiBBAnr  v.  Jkooxitok  Lall  Dabs 

[15W.B.,268 


90. 


Family     pro- 


perty, T-Mitahshara  law, — Moifeahle  ancestral  pro* 
perty, — Property  liable  for  maintenance. — Immove- 
able property  purohasA  with  profits. — Under  the 
Mitakshara  law  moveable  ancestral  property  which 
remains  in  the  hands  of  a  father,  and  has  not  been 
partitioned  among  his  sons,  b  to  be  regarded  as  a> 
fund  chaiseable  with  the  maintenance  of  those 
members  of  the  family  who  under  EQndu  law  have 
claims  for  maintenance  on  the  undivided  estate  of 
the  family.  AH  ancestral  property  is,  while  it  re- 
mains undisposed  of  and  unpartitioned,  charged  with 
the  maintenance  of  all  persons  who  are  entitied  to 
nuuntenanoe  from  the  estate.     Immoveable  property 
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5.  RIGHT  TO  MAINTENANCE— eoft^'iNMff. 
(k)  Widow— eoniinued. 

Charge  on  properly  for  maintenaxK 

eonUfnted, 

porcbased  with  the  capital  or  profits  of  ancestral 
moveable  property  does  not  retain  the  character  of 
ancestral  moveable  property,  bat  those  incidents 
attach  to  it  which  ordinarily  attach  to  immoveable  pro- 
perty acquired  by  and  inherited  from  an  ancestor. 
A  Hindu  widow  with  a  minor  son  is  as  much  entitled 
as  a  childless  widow  to  maintenance.  Where  a  bus- 
band  dies  living  separate  estates  and  also  an  un- 
divided share  in  joint  family  property,  the  widow's 
maintenance  should  be  met  first  out  of  the  profits 
of  the  separate  estates ;  but  if  these  are  insufficient, 
there  is  nothing  in  the  circumstance  that  the  husband 
left  separate  estates  which  would  debar  the  widow 
from  having  recourse  to  the  joint  estate  to  meet  the 
deficiency.    Shib  Daybb  v.  Doobga  Pbbshab 

[4N.W^68 


9L 


^^— — — —  MiifJU  of  widow 
to  follow  property  into  handt  ofpnrehawr, — LiabiliUf 
of  Amt.— Under  the  Hindu  law,  proper^  purchased 
Rom  the  heir  with  notice  that  a  widow  is  entitled  to 
be  maintained  out  of  it,  continues,  while  in  the  hands 
of  the  purchaser,  to  be  charged  with  that  mainten- 
ance. Before  following  properties  from  which  she  is 
entitled  to  obtain  her  maintenance  in  the  hands  of 
the  purchaser,  a  Hindu  widow  is  not  bound  in  all 
cases  to  attempt  recovering  her  maintenance  from  the 
heir-at-law.  Ooluok  Chundsb  Bosb  o.  Ohilla 
Datbb 25W.B^100 


92. 


Suit  for 


of  maintenance, — Charlie  on  estate  of  imeband  in 
hands  of  coparcener, — In  a  suit  by  the  widow  of 
one  undivided  brother  against  the  survivor  for  main- 
tenance, on  the  question  of  past  maintenance, — 
Held  that  the  husband's  estate  in  the  hands  of  the 
survivor  was  that  to  which  the  charge  attached,  and 
that  the  husband's  death  was  the  period  from  which 
the  Act  of  Limitations  began  to  run  against  the  daim. 
Subbbamakia  Mitdaliab  v.  KAiJAiri  Ammal 

[7  MacfU  226 

93. Widow's  right  to 

have  maintenance  charged  on  inheritance. — A  Hindu 
widow  entitled  to  maintenance  may  have  the  pay- 
ment thereof  secured  by  a  charge  on  part  of  the  in- 
heritance in  the  hands  of  the  heir.    MAHALAK8H- 

MAMMA  «.  VBKKATABATZrAMMA 

[L  I..  B.,  6  Mad.,  88 

94.  '  Charge  of  aneeS' 

tral  land  encumbered  with  debt  offaimttg  and  redeemed 
wUh  self-acquired  funds  hg  one  member.^A  Hindu 
widow  is  entitled  to  charge  on  account  of  her  main- 
tenance a  piece  of  land  in  the  possession  of  her  father- 
in-law  (the  defendant),  which  formed  a  portion  of 
the  ancestral  property  of  the  family,  and  had  been 
allotted  on  partition  to  defendant,  encumbered  with 
a  mortgage-debt  of  the  family  to  the  fuU  value,  and 
which  had,  subsequently  to  the  partition  in  the  life- 
time of  the  plaintiff's  husband,  been  redeemed  by  the 

•ll 
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defendant  with  self  and  separately  acquired  funds. 
VisALATOHi  Ammal  p.  Anitasamt  Sastbt 

[5  Mad.,  15a 


96. 


Purchaser  for 


value,  and.  bond  flde  right  of  widow  against,^The 
maintenance  of  a  Hindu  widow  is  not  a  charge  on 
any  ancestral  property  in  the  hands  of  a  bond  flde  pur- 
chaser from  her  late  husband's  successors  any  more 
than  the  payment  of  unsecured  debts  due  by  the 
family.  The  proposition  in  Ramchurn  Tewaree  v. 
Jasooda  Koonwer,  2  Agra,  1S4,  that  the  liability  of 
family  property,  in  the  hands  of  a  purchaser,  for  the 
maintenance  of  a  widow,  depends  on  the  ability  of 
her  husband's  heir  to  support  her,  dissented  nom. 
Laxshman  Ramobandba  V,  Sababvatibai 

[12  Bom.,  99 


9o. 


Sow   far  main- 


tenance is  a  charge  on  husband's  estate, — Notice, — 
As  against  one  who  takes  as  heir,  a  Hindu  widow 
has  a  right  to  maintenance  out  of  the  property  in  his 
hands.  She  also  has  a  right  to  maintenance  out  of 
such  property  in  the  hands  of  any  one  who  takes  it 
with  notice  of  her  having  sot  up  a  claim  for  nuunten- 
ance  against  the  heir.  By  the  law  of  Bengal  she  has 
no  lien  on  the  property  for  her  maintenance  agunst 
aU  the  world  irrespective  of  such  notice.  Bhaoa- 
BATi  Dasi  V,  Kakaj  Lall  Mittbb 

[8  B.  L  Bn  226  :  17  W.  B.,  488,  note 

JUGGBBNATH    SAWUNT  V,    OdHIBANBB      NABAIN 

Koomabbb  .  .  20  W.  B.,  126 

•    See  NiSTABnri  Dasi  v.  Makhitklall  Dtttt 

[9aiKB.,U:  17W.B.,482 

97.  ■ — — Lien  on  estate  of 

husband, — Notice  of  lien, — Bond  fide  purchaser, — 
The  lien  of  a  Hindu  widow  for  maintenance  out  of  the 
estate  of  her  deceased  husband  is  not  a  charge  on  that 
estate  in  the  hands  of  a  bond  fide  purchaser  irrespec- 
tive of  notice  of  such  lien.  A  Hindu  widow,  before 
she  can  enforce  her  charge  for  maintenance  against 
property  of  her  deceased  husband  in  the  hands  of  a 
purchaser  from  his  heir,  must  show  that  there  is  no 
property  of  the  deceased  in  the  hands  of  the  heir. 
Debts  contracted  by  a  Hindu  take*  precedence  of  his 
widow's  claim  for  maintenance,  and  semble,  that  if  a 
portion  of  his  property  is  sold  after  his  doith  to  pay 
such  debts,  the  widow  cannot  enforce  her  charge  for 
maintenance  against  such  property  in  the  hands  of 
the  purchaser.  Quare, — Whether  a  Hindu  widow,  by 
obtaining  against  her  husband's  heir  a  personal  decree 
for  maintenance  unaccompanied  by  any  declaration  of 
a  charge  on  the  estate,  does  not  lose  her  charge  upon 
the  estate.  Adhibanbb  Nabain  Coomaby  v,  Shona 
Malbb  Pat  Mahadai      .    L  la.  B.,  1  Calc,  866 

98b Charge  on  estate 

in  the  hands  of  purchaser  with  notice, — Notice, — 
In  a  suit  for  maintenance  brought  by  a  Hindu  widow 

•      4i 
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agaiiiBt  her  husband's  brother,  who  was  the  sole  sar- 
viving  member  of  that  husband's  family,  and  against 
hondjide  purchasers  for  value  from  him  (the  defend- 
ant) of  certain  immoveable  ancestral  property  of  the 
family, — Held  the  mere  circumstance  that  such  pur- 
chasers had  notice  of  her  claim  is  not  conclusive  of 
the  widow's  rights  against  the  property  in  their  hands. 
If  the  property  were  sold  in  order  to  pay  debts  (not 
incurred  for  immoral  purposes)  of  her  husband,  or  his 
father,  or  grandfather,  or  for  the  benefit  of  the  un- 
divided family,  or  to  satisfy  a  former  decree  obtained 
by  the  plaintiff  herself  against  the  same  defendant 
for  maintenance,  such  sale  would  be  valid  against 
her,  whether  or  not  the  purchasers  had  notice  of  her 
claim.  Per  Wbst,  J, — ^According  to  the  Mitakshara, 
sons  must,  from  the  moment  of  their  father's  death, 
be  regarded  as  sole  owners  of  the  estate,  yet  with  a 
liability  to  provide  for  the  maintenance  of  their 
father's  widow,  and  with  a  competence  on  the  widow's 
part  to  have  the  estate  made  answerable.  If  the  sons 
make  a  division  of  the  estate,  they  must  allot  to  their 
mother  an  equal  share,  and  the  same  to  any  sonless 
widow  of  their  father.  The  widow  has  no  proprie- 
torship in  the  estate  before  its  partition,  but  she  has  an 
equity  to  a  provision,  which  the  Court  will  enforce  to 
guard  her  against  attempted  fraud.  The  debts  of  the 
deceased  owner  take  precedence  of  the  maintenance 
of  the  widow.  The  estate  is  properly  applied,  in  the 
first  instance,  by  the  sons  as  managers  in  payment  of 
such  debts.  By  a  sale  of  the  property  the  sons  can- 
not evade  a  personal  liability  to  provide  for  the  widow. 
If  a  mother,  foregoing  her  claim  to  a  separate  provi- 
■ion  out  of  the  patcurnal  proper!*^,  resides  with  her 
sons  or  stepsons,  and  is  maintained  by  them,  she 
must  submit  to  their  dealing  with  the  estate.  A 
fraudulent  alienation  for  the  purpose  of  defeating  her 
diums  will  not  be  supported,  but  the  particukcr  as* 
■ignee  for  value  aoquins  a  complete  title.  In  the  case 
of  a  widow  of  an  oidina^  coparcener  as  against  the 
surviving  members  of  we  joint  family,  her  claim 
being  strictly  to  maintenance  only,  regiolated  by  the 
circumstances  of  the  joint  fiunily,  it  appears  that,  al- 
though she  may  have  her  maintenance  made  a  charge 
on  the  property,  yet,  if  she  should  refrain  from  that 
course,  she  leaves  to  the  coparoenert  an  unlimited 
estate  to  deal  with  at  their  discretion  and  in  good 
fietith.  If  there  is  an  ample  estate  left,  out  of  which 
to  provide  for  the  widow,  or,  if  knowing  of  a  proposed 
sale  she  does  not  take  any  step  to  secure  her  own 
interest,  no  imputation  of  bad  faith,  or  of  abetting  it, 
can  be  made  against  the  purchaser  of  a  portion  of  the 
joint  property.  If  the  widow,  on  the  other  hand,  is 
not  accepting  support  from  the  coparcener,  if  she 
lives  apart,  and  if  the  estate  is  small  and  insufficient, 
it  is  the  vendee's  duty,  before  purchasing,  to  enquire 
into  the  reason  for  the  sale,  and  not  by  a  clandestine 
transaction  to  prevent  the  widow  from  asserting  her 
right  against  the  intending  Vendor.  It  is  in  this  con- 
nection that  the  doctrine  of  notice  becomes  of  import* 
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ance.  The  knowledge  of  collateral  rights  created  by 
agreement  in  equity  frequently  qualifies  those  acquired 
by  a  purchaser.  The  widow's  right  to  maintenance 
is  a  right  maintainable  against  the  holders  of  the 
ancestral  estate  in  virtue  of  their  holding  no  less 
through  the  operation  of  the  law  than  if  it  had  been 
created  by  agreement,  and  so  when  the  sale  prevents 
its  being  otherwise  satisfied  it  accompanies  the  pro- 
perty as  a  burden  annexed  to  it  in  the  hands  of  a 
vendee  with  notice  that  it  subnsts,  though  equity 
as  between  the  vendee  and  the  vendor  will  make  the 
property  retained  by*  the  latter  primarily  answerable. 
Whether  such  a  chum  by  a  widow  against  the  estate 
of  her  deceased  husband  in  the  handi  of  a  purchaser 
is  enforceable  or  not,  does  not  depend  upon  whether 
the  remainder  of  the  estate  in  the  hands  of  the  heir 
has  been  exhausted.  What  was  honestly  purchased 
is  free  from  her  claim  for  ever.  What  was  purchased 
in  furtherance  of  a  fraud  upon  her,  or  with  Imowledge 
of  a  right  which  would  thus  be  prejudiced,  is  liable  to 
her  daim  from  the  first.  The  relations  of  the  partiea 
are  determined  once  for  all  at  the  moment  of  the  sale. 
There  is  no  authority  for  the  doctrine  which  makea 
the  claim  of  widows  not  entitled  to  a  share  of  proper- 
ty, in  case  of  partition,  a  real  charge  on  the  inherit- 
ance, and  ranks  the  claim  of  widows  who  are  so  en- 
titled as  a  mere  moral  obligation.  In  all  cases  it  is  a 
claim  to  maintenance  merely,  not  interfering  (so  long 
as  it  has  not  been  reduced  to  certainty  by  a  legal  trans- 
action) with  the  right  of  the  actually  participant 
members  to  deal  with  the  property  at  their  discretion, 
provided  this  dealing  is  honest  and  for  the  common 
benefit.  The  reduction  of  the  number  of  surviving  co- 
parceners to  a  single  person  makes  no  difference  in 
the  widow's  legal  position.  The  rights  and  obliga- 
tions of  the  original  coparceners  ftSl  [at  last  to  the 
sole  survivor.  The  widows  must  be  maintained  by  him 
out  of  the  property,  but  he  may  still  deal  witii  the 
estate  at  his  discretion  in  the  absence  of  actual  fraud 
or  of  a  decree  which  has  converted  some  widow's 
daim  into  an  actual  right  ui  re.  The  purchaser  from 
him  takes  a  perfectly  good  titie,  and  one  which,  if 
good  at  the  tune,  cannot  be  impaired  by  subsequent 
changes  in  the  circumstances  of  the  vendor's  family. 
Authorities  on  the  subject  of  Hindu  widow's  mainten- 
ance reviewed.  Laxbhmav  Bamchakdba  v,  Satta- 
BHAiffABAi  .    L  Ii.  B.,  2  Bom^  4M 

See  DAssincHBAX  Mahasvkhkam  o.  Lallitbhai 
HoTioHANB     .        .    I.  Ii.  B^  7  Bom.,  282 


89. 


Charge  on  hme- 


hand's  eHate, — JBondflde  purchaeerfor  value  untk* 
out  notice.— The  maintenance  of  a  Hindu  widow 
is  not,  until  it  is  fixed  and  charged  on  her  deceased 
husband's  estate  by  a  decree  or  by  agreement,  a 
charge  on  such  estate  which  can  be  enforced  against 
a  bond  fide  purchaser  of  such  estate  for  value  with- 
out notice.  When  the  maintenance  of  a  Hindu  wi- 
dow has  been  expressly  charged  on  her  husband's 
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estate,  a  portion  of  such  estate  will  be' liable  to  sacli 
charge  in  the  bands  of  a  purchaser,  even  if  it  be 
shown  that  the  heirs  to  such  estate  have  retained 
enough  of  it  to  meet  such  charge;  but  such  estate 
will  not  be  liable  if  its  transfer  has  taken  place  to 
satisfy  a  claim  for  which  it  is  liable  under  Hindu 
law,  and  which  under  that  law  takes  precedence  of 
a  claim  of  maintenance.    Shak  Lal  o.  Banna 

[I.  I«.B.,4A1L»286 


100. 


— — — ^-.— ^-^—  Charge  for,  on 
ancestral  property, — lAabiUty  of  purehaeer  for 
arrears  of  maintenance, — A  decree  obtained  by  a 
Hindu  widow  for  maintenance  directed  that  certain 
ancestral  property,  which  D.  and  8,  had  purchased, 
should  be  liable  in  their  hands  for  the  payment  of 
the  maintenance  allowance.  Held  that  the  widow 
was  not  entitled,  by  virtue  of  such  decree,  to  recover 
arrears  (tf  the  allowance  from  2>.  and  8.  personally, 
after  such  property  had  left  their  hands.  Dhasam 
Chakd  «.  Jajiki  •         I.  la.  B^  6  All^  888 


lOL 


•  Property  sold  in 


execmtion  of  decree  for  maintenance, — Subsequent 
suit  to  recover  maintenance,  and  to  follow  property 
in  hands  of  auction-purchaser, — A  Hindu  widow's 
right  to  recover  maintenance  is  subject  to  the  right 
of  a  purchaser  of  a  portion  of  the  family  estate  for 
valid  consideration.  A,  obtained  a  personal  decree 
against  B.  for  midutenance;  at  the  side  in  execution 
m.  this  decree  a  portion  of  the  family  property  was 
sold  and  purchased  by  C.  At  this  sale  the  widow 
gave  notice  that  she  claimed  a  right  to  recover  main- 
tenance from  the  family  property.  In  a  subsequent 
suit  by  A.  against  B.  and  C  to  recover  arrears  of 
maintenance.  A,  sought  to  follow  the  property  in  the 
hands  of  C.  MM  that  the  fact  of  such  notice  be- 
ing given  at  the  time  of  the  auction-sale  would  not 
affect  the  rights  of  the  auction-purchaser  C,  he  hav- 
ing purchased  at  an  auction-sale  held  under  a  decree 
obtained  in  satisfaction  of  a  valid  family  debt 
SooBjA  KoBB  «.  Naih  Buksh  Sivoh 

[LI..B.,UCala,102 


102. 


Maintenance, 


Right  to,  out  of  confiscated  property, — ^A  Hindu 
widow  held  not  entiti^  to  maintenance  out  of  pro- 
perty belonging  to  her  husband  which  had  become 
forfeited  to  Government  on  his  conviction  for  rebel- 
lion.    GuNOA  Basb  V,  Hogg 

[2  Ind.  Jur.,  N.  a,  124 


108. 


(t)  WiPB. 

Wife's  right  to  mainten- 


ance.— Separate  maintenance. — Ground  for  liviny 
apart  from  husband, — Although  by  Hindu  law  a 
husband  is  bound  to  maintsdn  his  wife,  she  is  not 
entitled  to  a  separate  maintenance  from  him  unless 
she  proves  that,  by  reason  of  his  misconduct  or  by  his 
refusal  to  maintain  her  in  his  own  place  of  residence 

II 
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or  other  justifying  cause,  she  is  compelled  to  live 
apart  from  him.    SiDLiNaAPA  o.  Sidava 

[LL.B^2Bom.,884 


104. 


Wife      leaving 


husband^s  house  without  sancHon, — Under  the  Hindu 
law,  a  wife  who,  without  her  husband's  sanction, 
leaves  him  to  live  with  her  own  family,  has  no  right 
to  ask  miuntenanoe  from  her  husband.    Kullyaitbb- 

BUBBB  DbBBB  «.  DWABXAITATH  SUBMA 

[8  W.  B,  118 


106. 


Wife      leaving 


husband's  house  without  objection, — Where  a  Hindu 
wife  had  left  her  husband's  house  and  carried  on  an 
independent  calling,  and  the  husband  did  not  object 
to  the  ddling  or  give  her  notice  to  return, — Seld 
that  as  she  was  desirous  of  returning,  and  the  hus- 
band declined  to  maintain  her,  she  was  entitied  to 
maintenance.    Nittb  Laha  v,  Soondabbb  Dabsbb 

[8W.B.,476 


108. 


Sight    of  wife 


to, — Husband's  second  marriage. — A  Hindu  wife  is 
not  entitied  to  maintenance  if  she  leaves  her  husband 
without  a  justifying  cause.  The  husband's  marrying 
a  second  vnf e  is  not  such  justifying  cause.  Where, 
therefore,  a  Hindu  husband  marri^  a  second  wife, 
and  his  first  wife  thereupon  left  him, — Held  that 
the  first  wife  had  no  Implied  authority  to  borrow 
money  for  her  support.  ViBABTAia  Chbtti  v,  Af- 
FABTAXi  Cbjetti         ...      1  Mad.,  876 

107. 


-^_^^— ^_  Wife  compelled 

to  leave  husbands  house  on  account  of  misconduct  of 
husband.-— A  Hindu  kept  a  Mahomedan  mistress, 
and  by  such  conduct  compelled  his  wife  under  her 
religious  feeUngps  to  leave  the  house.  She  went  and 
resided  with  her  mother,  and  continued  to  live  in 
chastity.  Held  the  husband  was  bound  to  give 
maintenance  to  his  wife.  Lala  Gobind  Pbasad  v. 
DouiiAT  Batti 

[8  Lli.  B.,  Am  86: 14  W.  B.,  461 

108. ^— ^— Justification  for 

wife  leaving  husband. — Vnhindness  or  neglect,^ 
Cruelty.^Criminal  Procedure  Code,  1872,  s,  636. — 
Under  Hindu  law,  mere  unkindness  or  neglect  short 
of  cruelty  would  not  be  a  sufficient  justification 
for  a  wife  in  leaving  her  husband's  house.  Reference 
being  had  to  the  first  Ck>de  of  Criminal  Procedure 
(XXV  of  1861)  and  to  the  existing  Code,  X  of  1872, 
section  686,  unless  a  husband  refuses  to  maintain 
his  wife  in  his  house,  or  has  been  guilty  of  acts  of 
cruelty  which  would  justify  her  in  leaving  his  protec- 
tion, sue  is  not  entitled  to  maintenance  while  living 
apart  from  her  husband.  Sitakath  Mookbbjeb 
V.  Haimabutty  Dabbb  •         24  W.  B.,  877 

100.  • Adulteress 

living  apart  from  her  husband, — A  Hindu  adulteress 
living  apart  from  her  husband  cannot  recover  main- 
enance  from  him  so  long  as  the  adultery  is  unoon- 
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doned.    Illaxa  Satatbi  «.  Iujlta  Kasayak  Nam- 

BiTDBi lMad^372 

110. — — .^____  ^     woman    di- 


vorced for  adultery  who  had  continued  in  adulteiy 
during  her  husbana's  life,  and  .in  unchastity  after  his 
death,  Ib  not  entitled  to  maintenance  out  of  the  pro- 
perty of  her  deceased  husband  according -to  Hindu 

law.     MUTTAMMAIi  V.  EaKAXSHT  AMKAL 

[2  Madras? 

IIL  — ^^^— — — —  Aliyaiantana 
law. — LiabiUtff  of  h%§ha$id  to  maintain  wift. — A 
female,  who  is  a  member  of  a  family  governed  by  the 
Aliyasantana  system  of  law,  living  apart  from  the 
family  with  her  husband,  is  not  entitled  to  a  separate 
allowance  for  maintenance  out  of  the  income  of  the 
family  property.  Semble, — The  husband  is  bound  to 
maintain  his  wife  out  of  his  self-acquired  means  so 
long  as  she  oonttnues  to  live  with  him.  Subbu 
Hboasi  t;.  TovQV  .4  MacLy  186 


112. 


pat     wifs4 — 


Marriage,  Validity  o/.—-QiM9rs,— Whether  a  Sagai 
wife  is  entitled  to  maintenance.  Jhvbhoo  Sahoo  o. 
JufodaKoobb         •        •        .    17W.  B4  280 


iia- 


'  Damgkter^Briffkt. 


— Re9ideno€,'~Marriage  expenses. — Rindu  embrao- 
ing  Mahomedanism, — J*.,  a  Hindu,  embraced  the  Ma- 
homedan  religion  and  married  a  Mahomedan  woman 
whom  he  took  to  live  with  him.  At  the  time  of  his 
conversion  he  had  a  Hindu  wife  who,  together  with 
her  minor  daughter,  now  instituted  a  suit  against  hhn, 
praying,  (1)  for  an  allowance  by  way  of  maintenance ; 
(2)  that  the  allowance  might  be  fixed  as  a  charse  on 
specific  property  belonging  to  the  defendant;  (S)  for 
an  order  compelling  tiie  defendant  to  provide  the 
plaintilEs  with  a  separate  house  for  their  residence; 
and  (4)  that  a  sum  of  B4,000  might  be  awarded  to 
them  to  defray  the  marriage  expenses  of  the  minor 
plaintiff.  Held  that  the  def enoant  ought  not  to  be 
compelled  to  provide  residence  for  the  plaintifFs, 
inasmuch  as  the  allowance  awarded  to  them  should 
cover  all  such  expenses  as  maintenance  and  house 
rent,  and  that  the  daim  of  fU^OOO  for  the  minor 
plaintiff's  marriage  expenses  should  be  rejected,  since 
it  was  not  shown  that  any  marriage  expenses  had 
been  incurred  or  were  at  present  required  for  her,  and 
since  if  she  lived  to  reach  a  marriageable  age,  the 
matter  would  then  be  in  the  hands  of  her  guardian. 
Seld,  further,  that  the  right  of  the  wife  and  daughter 
to  be  maintained  out  of  the  husband's  and  faUier's 
property  was  undoubted,  and  that  when  the  Court 
has  made  an  order  directing  a  sum  to  be  paid  by  way 
of  maintenance,  it  has  undoubtedly  the  power  to 
ensure  the  enforcement  of  its  order,  and  this  could 
best  be  done  by  fixing  the  allowance  to  be  a  charge 
on  specific  property.  Jamna  v.  Maehul  SaMu,  L  L, 
B.,2AU,,  315  ;  JRamabai  v.  Trimbak  Oanesh  JDeeai, 
9  Bom.,  283  ;  Sham  Lai  v.  Banna,  I.  L.  JB.,  4  All., 
99$  s  and  Mahalakshamma    Oaru  v.   renkataeat- 


HINDn     IiAW--HAmTENAKCB-eoii<t. 


6.  RIGHT  TO  MAINTENANCE-HWii^tmiMi. 

(Q  WiFB—continued. 

Wifb's  right  to  vcLAiatentaioe-^oniinued, 

namma  Oam,  I.  L.  £.,  6  Mad,,  83,  referred  to* 
MaNSHA  DbTI  «.  JlWAV  Mal 


[L  K  B,  6  AIL,  617 
Woman  living  in 


114. 

adulterg. — Might  to  maintenance  from  paramour, — 
A  woman  living  in  adultery  formed  a  temporary  con- 
neiion  with  a  man  by  whom  she  had  a  son.  Meld 
that  she  could  not  maintain  a  suit  for  maintenance 
against  her  paramour.  Sikki  o.  Vbnoatasaut 
GouvpBN 8  Mad.,  144 


115. 


Woman  marrg- 


ing  again  in  lifetime  of  hnehand. — Bight  to  main* 
tenanee. — ^Among  the  Sompara  Brahmins  a  widow 
who  has  re-married  in  the  lifetime  of  her  first  husband 
without  his  consent  cannot  be  regarded  as  the  lawful 
wife  of  her  second  husband,  but  she  is  entitled  to 
maintenance  as  his  concubine.    Keuickob  v.  Uicia- 

SHAIfKAB  BaKCHHOB    .  •  .10  BOTTl.,  881 


116. '• Charge  on  hns- 

hand's  estate. — Transfer  of  estate  for  pajfmeni  of 
debts.^The  bond  fide  purchaser  for  value  of  the 
estate  of  a  Hindu  husband,  sold  in  order  to  satisfy 
the  husband's  debts,  does  not  take  such  estate  subject 
to  the  wife's  maintenance,  even  if  such  maintenance 
is  fixed  and  charg^  on  the  estate.  Jamna  v.  Maehel 
Sahm,  L  L.  B.,  2  AIL,  316 ;  and  Sham  Lai  v.  Banna, 
L  L.  B.,  4  AU.,  296,  referred  to.  GuB  Dayal  v. 
EAUirsiLA  •    L  Ia.  B.y  5  All.,  867 


117. 
tenanee 
familg 


Bight  of  main' 


iinst  purchaser  at  sale  for  ptigment  of  a 
t. — Though  the  maintenance  of  a  wife  and 
children  may  in  certain  circumstances  be  a  charge  on 
the  husband's  property  as  against  a  purchaser,  it  is  not 
so  in  a  case  in  which  the  mle  took  place  in  payment 
of  a  fiamilv  debt  which  it  was  the  primary  duty  of 
the  head  of  the  family  to  pay.  Natchiabam mal  v. 
GoPALAKBisHVA      •        .    L  L  B.,  2  Mad^  126 
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HUTDU  LAW— MABRIAaB-coii<tiM«2. 

896  HnrBU  Law—Iithsbitancb— Diybst- 
IKO  ov.  Exclusion  vbom,  and    Fob- 

BBITUBB  OB  InHBBITANOB— MaBBIAOB 

[L  Ik  B^  6  Bom^  682 
See  Casbs  uitobb  HnrDtr  Law—Widow 

— DlSQUALIBIGATIOK— Bb-MABBIAQB. 

1.  INFANT  MARRIAGE,  THEORY  OF. 

L  — ^—  Infant  marriageB,— Pretwiip- 
Hon  of  age, — Age  of  diseretiom. — The  foundation 
for  infant  marriages  among  Hindus  is  the  xeligious 
obtigation  which  is  supposed  to  'lie  on  parents  to 
provide  for  a  daughter,  so  soon  as  she  is  nuUnra  viro, 
a  husband  capable  of  procreating  children ;  the  cus- 
tom being  that,  when  that  period  arrives,  the  infant 
wife  permanently  quits  her  father's  house,  to  which 
she  had  returned  after  the  celebration  of  the  marriage 
oeromony,  for  that  of  her  husband.  The  presump- 
tion, therefore,  is,  that  the  husband,  when  called  upon 
to  receive  his  wife  for  permanent  cohabitation,  has 
attained  the  full  age  of  adolescence  and  also  the  age 
which  the  law  fixes  as  that  of  discretion.  Jvmooka 
Dassta  v.  Bamasubdiki  Dasbya 

[L  li.  B^  1  Calo.»  288:  25  W.  B.,  286 
li.  B.»  8  L  A^  72 


2.  RIGHT  TO  GIVE  IN  MARRIAGE,  AND 
CONSENT. 


2. Bight  of  giving  away  daugli- 

ter  in  marriAge.^ Delegation  of  auikority.— 
Though  by  the  Hindu  law  no  one  but  the  father 
while  he  is  alive  can  give  his  daughter  in  marriage, 
yet  the  father  can  delegate  his  authority  to  another. 
Qolambb  Qopbb  Ghosb  0.  JuooBSSUB  Ghosb 

[8  W.  B^  198 


a,  .^-^__— _^^  Guardian    of 

damghiera.—The  plaintiff,  the  divided  brother  of  the 
defendant's  deceased  husband,  sued  to  obtain  a  de- 
claration of  his  independent  legal  right  to  betroth 
the  infant  daughters  of  his  deceased  brother  by  the 
defendant  to  persons  of  his  own  choosing  without  the 
interference  of  the  defendant,  and  of  her  obligation 
to  accept  any  persons  whom  he  might  select  and  pro- 
vide for  the  celebration  of  their  marriages.  Held 
that  the  exclusive  right  sought  to  be  enforced  by 
the  plaintiff  was  not  warranted  by  Hindu  law,  apart 
from  the  legal  position  and  rights  of  the  defendant 
as  the  g^uardian  of  her  daughters  and  possessor  of 
her  husband's  property,  which,  however,  presented 
still  stronger  grounds  of  objection  to  the  plaintiff's 
claim.    Namasbyayam  Pillay  v.  Abkaxmi  Uicmai. 

[4Mad^888 

4. Consent     of    guardian    to 

marriage. — Effect  of  toani  of  content, — The  want 
of  a  g^rdian's  consent  will  not  invalidate  a  marriage 
otherwise  legally  contracted  and  performed  with  all 
the  necessary  ceremonies.  Mudoosoodun  Mookbb- 
JBE  0.  Jadub  Chundbb  Banbbjba 

[8  W.  a,  194 


HINDU  IiAW— HABBIAOE— 0oa^tiiii6<2. 

3.  BETROTHAL. 

5. Betrothal  how  far  treated  as 

marriage. — ^midto,— That  according  to  Hindu  law, 
a  betrothal  is  not  to  be  treated  as  an  actual  and  com- 
plete marriage.  Umbd  Kiba  t;.  Na&ifdas  Nabo- 
TUKDAB  ....    7  BonL»  O.  C  122 

8. Betrothal,  Suit  to  enforce.— 

Ceremonies  of  betrothal. — The  pUuntiff ,  on  behalf  of 
her  infant  son,  sued  the  father  and  guardian  of 
M,  B,  ix>  recover  possession  of  M,  S.,  alleging  that 
M,  S,  had  been  betrothed  to  her  son,  and  that,  under 
the  Hindu  law,  betrothment  was  the  same  as  marriage 
and  could  not  be  repudiated,  and  that  the  defend- 
ant had,  on  demand,  refused  to  give  up  Jf.  B, 
The  defendant  pleaded,  inter  alia,  that  the  betrotlr- 
ment  had  been  repudiated,  as  the  family  to  which 
the  plaintiff  belonged  were  guilty  of  female  infanti- 
cide, and  that  it  would  be  Ule^,  under  the  Hindu  law, 
to  enter  into  relationship  with  it.  Meld  that  as, 
according  to  Hindu  law,  a  betrothment  is  effected  by 
the  bride  and  bridegroom  walking  seven  steps  hand 
in  hand  during  a  particular  redtaC  and  the  contract 
is  perfected  upon  their  arriving  at  the  seventh  step, 
and  may  be  enforced  by  the  husband  on  completion 
of  the  time^  and  as  the  evidence  adduced  &d  not 
show,  nor  was  it  alleged  or  pretended,  that  any  be- 
trothment had  been  effected  or  perfected  in  the  way 
above  described,  the  suit  was  unmfuntainable.  Now- 
BUT  SiHOH  9.  Lab  Koobb  .        .    6  N.  W..  102 


4.  CEREMONIES. 


7. Boring  of  the  eaxB.—ireeeesar^ 

eeremoniee, — Sudrae, — The  boring  of  the  ears  is  not 
one  of  the  ten  initiatory  ceremonies  of  marriage ;  it  is 
unnecessary  even  for  a  twice-born  Hindu :  and  all 
ceremonies  except  that  of  marriage  are  dispensed 
with  in  the  case  of  Sudras.  Monbemothonath 
Dby  V,  AvBHOOTOSH  Dby  .  1  Izid.  Jar.,  0. 8.»  24 

3,  __  Ceremony  of  rasee  bibaho. 

^Cfuetom, — ^The  question  whether  the  ceremony  of 
rasee  bibaho  was  a  part  of  the  marriage  ceremony 
during  the  continuance  of  which  g^fts  to  the  bride 
came  under  the  denomination  of  yantuVa,  was  held 
in  this  case  to  depend  on  the  custom  of  the  district 
in  the  caste  to  which  the  parties  belonged.  Bibtoo 
Fbbshab  Bubbal  V,  Rasha  Sookdub  Nath 

[18  W.  B^  804 


9.  __  Ceremony  of  nandlmnlcb  or 
bridhi-shradh. — Restitution  of  eonjugal  rights. — 
Consent  of  lawful  guarditm, — Presumption  of  vaUd' 
Uv  of  marriage. — Non-performance  of  ceremonies. — 
^Ab  ceremony  of  nandimukh  or  bridhi-shradh  is  not 
an  essential  of  Hindu  marriage,  nor  would  the  want 
of  consent  by  the  lawful  guardian  necessarily  invalid- 
ate such  marriage.  In  a  suit  for  restitution  of  con- 
jugal rights  the  fact  of  the  celebration  of  marriage 
having  been  established,  the  presumption,  in  the 
absence  of  anything  to  the  contrary,  is  that  all  the 
necessary  ceremonies  have  been  complied  with. 
Bbibdabun  CinrirBBA  Kitbkokab  v.  Chfitdba 
KVBMOKAB  L  la.  B.,  12  Calo.,  140 
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UINJDIT  IiAW^MABBIAOE— eofih'fiiMcf. 

4.  C£KEMONIES--coii/t»t»6<2. 


10. 


-ConBUxnination  oeremony. — 


Marritige, —  Conmmmation. — According  to  Hindu 
law,  a  marriage  between  Brahmans  is  binding  al- 
though the  consummation  ceremony  or  consummation 
never  takes  place.  AsMiiriBTSATOB  Gbkbral,  Mad- 
ras «.  Akavdaohabi    .       L  Ii.  B.9  9  Mad.,  406 


6.  VALIDITY   OR  OTHERWISE   OP 
MARRIAGE. 


11. 


Marriage  between  persons 


CKf  different  castes.— OMtom.— The  general  Hindu 
law  being  against  a  marriage  between  persons  of  dis- 
tinct castes  {e,g,t  Domes  and  Harees),  local  custom 
can  alone  sanction  it.  MuTiAHAM  Nudial  o.  Tha- 
NOOSAM  Bahtn  •  9W.  B.,  562 


la 


Bttdras.—CuM' 


torn. — Per  Mittbb,  Jl— Marriage  between  parties 
in  different  subdiyisions  of  the  Sudra  caste  is  pro- 
hibited unless  sanctioned  by  any  special  custom,  and 
no  presumption  in  favour  of  the  validity  of  such  a 
marriage  can  be  made,  although  long  cohabitation  has 
existed  between  the  parties.  Per  Mabkbt,  J. — 
QiMsrtf,— Whether  there  is  any  legal  restriction  upon 
such  a  marriage.  Nabaiv A  Dhab  o.  Rakhal  Gain 
[I.  K  B^  1  Calo,  1: 28  W.  B.,  884 

18b  Marriage  of  widow  with 


husband's  brother.— c/afo  in  North- Western 
Provincee, — Among  the  Jats  of  the  North- Western 
Provinces  kurao  dureecha,  or  the  marriage  of  a 
widow  with  the  brother  of  a  deceased  husband,  is 
common  and  is  recognised  as  lawful,  and  the  children 
of  such  marriage  are  legitimate  and  entitled  to  in- 
herit an  equal  share  of  the  estate  of  their  father  as 
Ids  other  sons.    PooBUimuLL  «.  Toolbbb  Ram 

[8  Agra,  860 

14. Asnra  form  of  marriage.— < 

"Nagar  Vista  Vania  caste. — Palu,  CKving  of. — The 
Hindu  law,  at  least  as  evidenced  by  usage,  though  it 
permits  the  Asura  form  of  marriage  among  the  mer- 
cantile and  servile  classes,  does  not  prohibit  to  those 
classes  the  more  approved  forms  of  marriage.  The 
form  of  marriage  in  use  among  the  Nagar  Vissa  sec- 
tion of  the  Vania  caste  corresponds  to  one  or  other  of 
the  approved  forms,  and  not  to  the  Asura,  and  the 
giving  of  palu  does  not  constitute  a  purchasing  of 
the  bride.    IN  thb  ooods  ov  Nathibai.    Jaikison- 

DAS  GOFALDAB  9.  HaBKIBOKDAB  HuLLOOHAKDAB 

[I.  Ik  B.,  2  Bom.,  9 


16. 


Hindus  of  Bhan- 


dart  and  other  inferior  castes. — ^Amongst  Hindus  of 
the  Bhandari  and  other  inferior  castes,  the  Asura 
form  of  marriage  (probably  derived  from  a  form  in 
use  amongst  the  inhabitants  of  Hindustan  before  the 
introduction  of  the  Brahmanical  religion)  is  more 
customary  than  the  four  approved  forms  of  marriage. 
The  principal  characteristic  of  the  Asura  form  is  the 
giving  by  the  bridegroom  of  dez,  or  a  money  pay- 
ment, to  the  father  of  the  bride.  Vijiabavgaic  o. 
LAXBHiricAir  8  Bobl,  O.  C,  244 


HTBTDU  LAW— MABBIAQB— con^'MMd. 

6.  VALIDITY  OR  OTHERWISE  OP 
U.ARB,IAGE— continued. 

16L  — ■ Marriage  by  **gandharp" 

form, — LegiHmaoy  of  children. — Held  that  a  mar- 
riage by  the  "gandharp*'  form  is  nothing  mpre 
or  less  tiian  concubinage,  and  has  become  obsolete  as 
a  form  of  marriage  giving  the  status  of  wife  and 
making  the  offspring  legitimate.  Bhaovi  v.  Maha- 
BAjSnroH  .    L  Ik  B.»  8  AIL,  788 


17. 


Custom  of  Tip- 


perah, — According  to  the  law  and  custom  of  mar- 
riage prevailing  at  Tipperah,  the  Rajah  can  legiti- 
matise  his  children  bom  of  a  kachooa  by  g^ing 
through  a  marriage  ceremony  with  the  mother.  As- 
suming that  no  marriage  ceremony  is  necessary  to 
institute  a  gandharp  marriage,  mere  cohabitation, 
without  any  intent  and  mutual  agreement  to  enter 
into  a  binding  contract  of  marriage,  is  not  sufficient. 

ChUOKBODHUJ  THAKUB  «.  IBXBB  CHirKDBB  JOOB- 

BAj IW.B.,194 


la 


Marriage   between  legiti- 


mate children  of  illegitimate  parents.—/;^ 
gitimate  chi/4ren. — Sudras. — ^Accoiding  to  the  Hin- 
du law  prevalent  in  Madras,  legitimate  children  of 
illegitimate  parents  of  the  Sudra  caste  can  contract 
legal  and  valid  marriages.  The  marriage  between  p^- 
sons  of  different  sections  of  the  Sudra  caste  is  valid 
and  legal.  Ikdbbav  Valukoyfuly  Tatbb  v.  Raica- 
BWAXY  Pandia  Tavbb         .     8  B.  II.  B.,  P.  C,  1 
[12  W.  B..  P.  C,  41:  18  Moore's  L  A.,  141 
Affirming  S.  0.  in   Paitdaya  Tblavbb  o.  Puli 
Tblatbb      ....    lMad^478 


19. 


Pat  marriage.  —  Marriage 


among  Mahrattas, — Inheritance. — Sons  of  twice- 
married  woman. — The  custom  of  Pftt  marriage  among 
the  Mahrattas,  and  Natra  amongst  the  inhabitants 
of  Guzerat,  referred  to,  and  the  authorities  bearing 
on  the  subject  considered  and  discussed.  The  sons  of 
a  Punarbhu  (twice-married  woman)  l^  a  duly-con- 
tracted P<U  marriage, — ».«.,  in  accordance  with  the 
custom  of  the  caste,— are  legitimate,  and,  as  to  the 
right  of  inheritance  and  extent  of  shares,  rank  on  a 
par  with  the  sons  by  lagua  marriage.  Rabci  t>. 
GoYiVDA  Walas  Tbja       .    L  la.  B.,  1  Bom.,  97 

20. Polygamy. — ProhUntion  against 

pluraliig  of  wives. — Semble, — ^The  prohibition  against 
a  plurality  of  wives,  save  'under  certain  circum- 
stances, is  merely  directory  and  not  imperative. 
ViBASVAXi  Chbtti  V.  Apfabvami  Chbtti 

[1  Mad.,  875 


2L 


Sagai  marriage.— OM«<om.— 


A  man  who  is  a  member  of  the  Hulwaee  caste  may 
contract  a  marriage  in  the  sag^  form  with  a  widow, 
even  if  he  has  a  wife  living,  provided,  in  the  latter 
case,  that  he  is  a  childless  man.  Qu€Bre, — Whether 
a  married  woman  may  not  contract  a  sagai  mar- 
riage, notwithstanding  that  her  husband  is  living,  if 
the  punchayet  has  examined  the  case,  and  reported 
that  her  husband  is  unable  to  support  her.  Kally 
Chubv  Shaw  o.  Dukhbb  Bibbb 

[I.  K  B.,  6  Calo.,  892;  6  C.  L.  B.,  506 
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VALIDITY  OB  OTHERWISE  OP 
UAB,B,lAG^^coiUinued, 


2a 


.  Sagai  and  Shunga  mar- 
riages.— Widow  re-marriage, — Custom, — A,  became 
a  childless  widow  in  the  lifetime  of  her  father.  She 
afterwards  contracted  a  Shunga  marriage,  and  by  this 
marriage  she  had  two  sons.  On  the  death  A  her 
father,  A's  claim  to  succeed  to  his  property  as  his  heir 
was  disputed.  It  having  been  proved  that  the  re- 
marriage of  widows  was  customary  amongst  the  No- 
mosudrasy  the  caste  to  which  the  parties  belonged, — 
Seld  that  such  a  custom  was  valid,  and  that  A,  was 
entitled  to  succeed  as  heir  to  her 'father,  under  the 
Hindu  law.  Hubbt  Chubk  Dabs  o.  Kikai  Chavd 
Kbtai. 

[L  L.  B^  10  Calo,  188 :  18  C.  L.  B.,  a07 


28. 


'  Be-marriage.— JfVeniifip<u>fi  of 


legality  of  marriage, — Act  XV  of  1866. — L,  sued  for 
possession  of  oeitain  immoveable  property  as  the 
widow  and  heiress  of  a  Hindu,  a  Gaur  Rajput,  and 
governed  by  the  law  of  the  Mitakshara,  alleging  him 
to  have  been  at  the  time  of  his  death  separate  from 
the  other  members  of  his  family.  The  suit  was  dis- 
missed by  the  lower  Appellate  Court,  on  the  grounds 
that  the  plaintiif  at  the  time  when  her  connection 
with  the  deceased  began  was  the  widow  of  one  of  his 
cousins ;  that,  according  to  the  custom  of  the  caste, 
the  marriage  of  a  widow  with  a  reUUave  of  her  hus- 
band was  invalid ;  and  that  consequently  the  plaintiif 
could  not  be  considered  the  lawfully-married  wife  of 
the  deceased,  and  entitled  as  such  to  the  inheritance 
of  hb  estate.  Seld  that  the  pUiDtiff  having  in  the 
first  Court  given  evidence  to  snow  that  she  was  mar- 
ried to  the  deceased  and  that  her  two  infant  daughters 
were  the  offspring  of  that  marriage,  and,  looking  to 
the  provisions  of  Act  XV  of  1856,  the  presumption 
was  m  favour  of  the  legality  of  such  marriage  until 
the  contrary  was  shown, — ».«.,  until  the  defendants  had 
established  that,  according  to  the  custom  of  the  caste 
of  Qaur  Rajputs,  the  marriage  of  a  cousin  with  his 
deceased  cousin's  widow  was  prohibited.  Laohmak 
Kfab  9.  MusDAK  Siv&H     .   L  L  B.,  8  AIL,  148 

24. Be-marriage   in 


kuibaiid's  lifetime  without  hie  ooneent. — Sompura 
Brahmine, — Among  the  Sompura  Brahmins  a  widow, 
who  has  re-married  in  the  lifetime  of  her  first  hus- 
band without  his  consent,  cannot  be  regarded  as  the 
lawful  wife  of  her  second  husband,  but  is  entitled  to 
maintenance,  as  his  concubine,  from  his  property. 
Quaere, — Whether  consent  of  her  first  husband  would 
have  rendered  the  second  marriage  valid.  Khsm- 
xoB  V,  Uhiashankas  Rahohhos  .  10  Bom.,  881 


26. 


lAngaitt, — J>0- 


eertion  of  wife, — According  to  custom  obtaining 
among  the  Lingaits  of  South  Canara,  the  re-marriage 
of  a  wife  deserted  by  her  husband  is  valid.  Viba- 
8AKGAPPA  0.  BUDBAPPA   .    L  la.  B.,  8  Mad.,  440 


26. 


Karao      marriage. — Jate,-^ 


Right  of  ehildren, — ^A  "  Karao  "  marriage  among  the 
Jats  is  valid,  and  the  offspring  of  such  a  union  are 
entitled  to  inherit.    QuBur  v,  Bahadub  Siven 

[4N.W;,128 


HUSnyXJ  liAW— MABBIAOE^tfOfi^i«ii6<2. 

5.  VALIDITY  OR  OTHERWISE  OP 
MARRIAGE~iyofi^'ii«e(;. 

Karao  marriage — continued. 

27.    — — Lodh    caete,— 

Consent  of  brotherhood, — The  custom  of  **  Karao  ** 
marriage  is  prevalent  among  the  Lodh  caste,  but  in 
the  lifetime  of  a  wife  by  a  regular  marriage  it  can 
only  take  pUioe  with  the  consent  of  the  brotherhood^ 
Kbshabbb  v.  Jakabdhak      .        .    6  N.  W.,  94 


6.  LEGITIMACY  OP  CHILDREN. 


28. 


Frooreation   before   mar- 


riage.— Legitimacy  of  children, — ^Under  Hindu  law, 
it  is  not  necessary,  in  order  to  render  a  child  legiti- 
mate, that  the  procreation  as  well  as  the  birth  should 
take  place  after  marriage.  OolaoaFPA  Chbttt  o. 
Abbuthnot.    Collbotob  or  Tbiohivopolt  v,  Lb- 

XAMABI.     FBBDA  AHAHI  «.  ZbKIVDAB  OP  MABUN- 

OAPULi        .      14ai..B.,116:21W.B.,868 
[I..  B.»  1  L  A.,  268, 282 


29. 


Fresmnption  of  legitlmaoy. 


^TreaUnent  of  child  by  father  ae  legitimate. — A 
marriage  de  facto  being  established  and  supported  by 
recognition  by  the  dec^ued  zemindar  of  the  children 
of  the  marriage  as  legitimate,  the  very  strongest  evi- 
dence will  be  required  to  show  that  the  law  denied  to 
such  children  their  presumable  legal  status  on  the 
ground  of  their  mother's  incapacity  to  contract  a  mar- 
riage. The  legal  presumption  in  favour  of  a  child 
who  was  bom  Ib  his  father's  house  of  a  mother  lodged 
and  apparently  treated  as  a  wife,  who  was  treated 
as  a  legitimate  child  by  his  father,  and  whose  legiti- 
macy was  disputed  after  the  father's  death,  was  a 
safe  and  proper  one  to  be  made,  and  the  opposing 
case  had  not,  as  it  ought  to  have  been,  strictly 
proved.  Ramahani  Axmal  o.  Kulanthai  Nav- 
ohbab    .    17  W.  B.9 1 :  14  Moore's  L  A.,  848 


7.  RESTRAINT  ON,  OR  DISSOLUTION  OP, 
MARRIAGE. 

80. Injunotion  to  restrain  mar^ 

riage  pending  suit. — Medical  excmination.—Im- 
potency. — In  a  suit  against  a  Hindu  who  had  been 
outcasted  for  offering  his  daughter  in  marriage  to  an 
old  and  impotent  man,  the  Court  granted  an  injunction 
to  restrain  the  marriage  pending  the  suit,  and  held 
that  the  lower  Courts  properly  refused  to  cause  the  in- 
tended husband  in  this  case  to  be  medically  examined  as 
to  his  alleged  impotency,  he  not  being  a  party  to  the 
suit,  and  there  being  no  provision  of  law  authorising 
such  a  procedure.    Kanahi  Ram  v,  Bibdta  Ram 

[I.  I..  B.,  1  AIL,  648 

81. 


w*. ' Loss  of  oaste^  Bffect  ot  on 

marriage  tie.— Cw<«,  Quettion  (jf.— -While  the 
Courts  have  generally  accepted  the  decisions  of  pro- 
perly-constituted pundiayets  on  questions  of  caste, 
they  have  accepted  them  subject  to  the  qualiflcation 
that  the  decision  of  the  pnnchayet  does  not  estop  the 
Courts  from  enquiring  into  the  civil  rights  of  any 
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WasmXJ  LAW— MABBIAaE— eoM^MMi. 
7.  RESTRAINT  ON,  OR  DISSOLUTION  OF, 

Loes  of  oaste*  Bffeot  oi,  on  marriage  tie 

— eihUinued, 

member  of  the  caste,  and  securing  to  him  the  enjoy- 
ment of  such  rights,  if  he  be  found  not  to  be  precluded 
from  the  enjoyment  of  them  l^  the  shastns  or  the 
particubur  usages  of  his  caste.  It  would  be  extremely 
inconvenient  to  hold  that  by  a  deprivation  of  cast^ 
which  may  be  temporary,  a  member  of  a  caste  loses 
his  marital  rights,  so  as  to  confer  on  his  wife  the 
power  of  contracting  a  second  marriage.  It  is  a 
general  principle  of  Hindu  law  that  the  degradation 
of  the  husband  from  caste  does  not  dissolve  the  mar- 
riage tie.     BlSHBSHUB  «.  Mataoholaic 

[2N.W.,800 

Am,    however,    Sinaiocal    v.    ADXiiriSTBATQB 

Gbnbsal  or  Madsab  .  L  la.  B^  8  Mad^  109 

82. Change  of  religion.— IH'vofv#. 

— Degradatum. — Dwik  of  hatband  whiU  ouUoii. — 
Dissolution  of  marriage. — Suit  by  widow  to  rseover 
husband? s  estate,^hi  1850  K.  married  5.,  both  being 
Brahmins.  JT.  subsequently  became  a  convert  to 
Christianity.  In  1881  K,  cUed  and  8.  claimed  his 
estate.  Meld  that,  according  to  Hindu  law,  K. 
died  an  outcast  and  degraded,  and  that,  as  his  de- 
gradation was  unatoned  for,  the  marriage  became 
absolutely  dissolved,' and  no  right  of  inheritance  re- 
mained to  8,     SiNAMKAL  V,  ADHIinBTRATOB  ObVB- 

BAL  OP  Madbas  .  L  la.  B.»  8  Mad.,  160 

88. JAYOTOe.—RestituUon  of  eoi^u- 

gal  rights,  Suii^or,— Custom,— Vf here  a  Hindu  hus- 
band sued  his  wife  for  restitution  of  conjugal  rights, 
and  the  defendant  pleaded  divorce,  it  was  held  tliat, 
though  the  Hindu  law  does  not  oontemplato  divorce, 
still  in  those  districts  where  it  is  recognised  as  an 
established  custom,  it  would  have  the  force  of  law. 

KUDOXBB  DOBSBB  V,  JOTBBBAK  KOLITA 

[L  la.  B.,  8  Cala»  806 


HrSTDU  LAW— PARTITION. 


CoL 


1.  Rbqttibitbs  fob  Pabtitiok  .        •  2444 

2.  Pbofbbtt  liablb  to  PABTinoir  .  2468 

3.  Pabtition  of  Pobtiov  of  Pi^)fbbtt  .  2465 

4.  Right  to  Pabtitiov^       •        •        .  2467 

.  2457 
.  2458 
.  2458 
.  2458 
.  2469 
.  2459 
.  2459 
.  2482 
.  2482 
.  2464 

.  2466 


ia)  Obhbbally 
6)  DAiraHTBB 
(o)  Obakdmothbb     . 
Id)  Gbakdson  . 
(e)  MiiroB 

If)  PUBOHABBB  FBOK  WxDOW 
&)SOH     . 

(h)  Son-in-law  of  Luvatio 
(t)  Widow 

(J)  WiFB 

6.  Shabbs  on  Pabtttion — 


I  Obnbbal  Modb  of  Division 

AsoFTBD  Soy 

DauohtBb  . 
)  Qbandhothbb    . 


2465 
2466 
2466 
2466 


HINDU  liAW-PABTITION-i^afi/tiNMi. 

6.  Shabbs  on  Pabtition— oofi^tfNMi.  Col. 

(s)  MbXBBB    ACQUIBINO    FBB8H    PbO- 

FEBTY 2467 

(/)  MOTHBB 2468 

Q)  Widow 2469 

C*)  WiFB 2470 

6.  RiOHT  TO  AOOOUNT  ON  PaBTITIOK  .  2471 

7.  Effbot  of  Pabtition.         .  .  2472 

8.  AeuBMBNTS  not   to   Pabtition  and 

Rbstbaint  on  Pabtition  .  2472 

See  Dbobbb— FoBM  of  Dbcbbb— Pabti- 
tion    .        .    I,  li.  B.»  4  BoiXL,  4M 

See  Hindu  Law— AuBNATidN — ^Alibna- 
TiON  by  Fatheb. 

[I.  li.  B^  U  Calo^  886 

See  Hindu   Law— Custoic— Pbimoobni- 

TUBB  L  li.  B,  10  Bomu,  688 

See  Hindu  Law— Endowment— Cbbation 

OF  Endowjibnt  .  L  I«.  B^  4  Calo,  66 

See   Cases   undbb  Hindu  Law — Joint 

Family- Pbbsukption    and     ownub 

OF  PBOOF  AS  TO  JoiNT  FAMILY. 

See  Cases    undbb   Hindu  Law— Joint 
Family— Natube  of  Intbbbst  in  Pbo- 

FBBTY. 

See  Hindu  Law— Maintbnanob — ^Right 
TO  Maintbnanob— Mothbb. 

[L  !«.  B^  18  Calo.,  886 

1.  REQUISITES  FOR  PARTITION. 

L Neoessariee  to  create  parti- 
tion.— Definition  of  shares. — Independent  enjoif' 
fueni. — Under  the  Hindu  law  two  things  at  least  are 
necessary  to  constitate  partition :  the  shares  most  be 
defined,  and  there  must  be  distinct  and  independent 
enjoyment.  Shbo  Dyal  Tewabbb  v.  Judoonath 
Tewabbb.  Shbo  Dyal  Tbwabbb  «.  Bishonath 
Tewabbb.  Shib  Dyal  Tewabbb  «.  Bishonath 
Tbwabbb.  Judoonath  Tewabbb  o.  Bishonath 
Tewabbb 9W.B.,6I 

2. Evidence  of  partition.— Par- 

tUion  without  actual  dinision. — ^Under  the  Mltak- 
shara  law  there  may  be  a  partition  in  estate  without 
any  actual  division  of  the  lands  into  parcels,  and  al- 
lotment of  those  parcels  to  the  different  sharers  to  be 
held  by  them  in  severalty.  JosoDA  Eoonwab  o. 
QouBiE  Byjonath  Sohab  Singh  .    6  W.  B^  188 

Lalla  Shbbbpebshad  o.  Akoonjoo  Koonwab 

[7W.B^488 

HuBDWAB  Singh  v.  Luohmun  Singh 

[8  Agra,  41 

Ublukh  Rai  v.  Shbo  Nundun  Singh 

[8Agra»80 

MUHESH  DoOBEY  V.  KiSHUN  DOOBBY 

[lN.W.,Ed.l878,48 

Badabuth  Tbwaby  9.  Jagabnath  Dass 

[1 N.  W.,  Bd.  1878,  75 

SOBHA  KOOBBBB  V.  HUBDBY  NaBAIN  MoHAJUN 

[25W.B^97 
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HINDU  LAW— FABTinON— co«li»«e(i. 
1.  BEQUISITES  FOB  PABTinON--<N>ii^'iNi«i. 
ISvidenoe  of  partition— eonA'MMd. 

8.  • ImUnHon  io  di- 
vide.— PartiHon  wiihout  diviiUm  by  metet  and 
hau»di, — ^An  actual  partiiaon  by  metes  and  boniuU  is 
not  necessaiy  to  render  a  division  of  undivided  pro- 
perty complete.  But  when  the  members  of  an  iindi- 
vided  family  agree  among  themselves,  with  regard  to 
particnlar  property,  that  it  shall  henceforth  be  the 
subject  of  ownership  in  certain  defined  shares,  then 
the  character  of  un£vided  property  and  joint  enjoy- 
ment is  taken  away  from  the  subject-matter  so 
agreed  to  be  dealt  with;  and  each  member  thence- 
forth has  in  the  estate  a  definite  and  certain  share 
which  he  may  cUum  the  right  to  receive  and  to  enjoy 
in  severalty,  although  the  property  itself  has  not 
been  actually  severed  and  divided.  Appooyibb  «. 
Bama  Subba  Aitak 

[8  W.  B^  P.  O^  1 :  U  Hoore'B  L  A^  75 

4.  '  Deelaraiion   of 

inteuiion  to  divide.'^Fartiiion  wiikoui  division  J^ 
meiet  and  dotMMit.— Q««r0,— Is  a  mere  signification 
of  intention  on  the  part  of  a  joint  Hindu  fiumly 
sufficient  to  constitute  a  separation  without  an  actual 
partition  by  metes  and  bounds  P  Sasababt  Pbbshad 
Sahoo  o.  Lotf  Ali  Khah.  Phoolbas  Kooib  «. 
Lall  Juoobbsitb  Sahi.  Biksaicjbbt  Lall  v. 
Phoolbas  Koobb.  Bam  Dhtak  Koovwab  v. 
Phoolbas  KooBB  .    14W,B.,M0 


Beview  of  S.  C.  rejected 
5.- 


.      18W.B,48 

Doola/raHon  of  in- 
tention to  divide, — ^According  to  Hindu  law,  the 
declaration  of  an  intention  to  become  divided  in 
estate  amounts  to  a  valid  separation,  though  not 
immediately  perfected  by  an  actual  partition  of  the 
estate  by  metes  and  bounds.  Yato  Kobb  o.  Bow- 
SHVvSiifeH         .        •        •        .    8W.  B.,82 

61  ■  Intention  of  par- 

ties.— In  ascertaining  whether  property  once  joint 
has  become  ^vided  and  separate,  regard  must  be  had 
to  the  act  and  intentions  of  the  co-sharers,  but  when 
the  character  of  the  property  has  once  been  ascer- 
tained th^  law  fixes  the  course  of  succession.  A  par^ 
tition  between  surviving  co-sharers  and  the  widow  of 
a  deceased  co-sharer  may  operate  as  a  complete  sev- 
erance of  the  joint  property.  Bam  Pbbshad  v. 
Chaivbbam    .        .    IN.  W.,ll:Bd.l878,10 

?•  ■    Arrangement   by 

deed  to  effect  separation.^-An  arrangement  contain- 
ed in  a  deed  duly  executed  by  the  members  of  a  joint 
Hindu  fiimUy,  to  effect  a  separation  of  the  property. 
Lb  sufficient  primd  facie  evidence  of  a  valid  separa- 
tion under  Hindu  law,  and  in  such  a  case  an  actual 
division  by  metes  and  bounds  is  not  necessaiy. 
KuLPONATH  Dabs  o.  Mbwah  LaiiL  .    8  W.  B.,  8C« 


8.  — — — — — .^—  Agreement  to  di- 
vide property.^  Intention  of  parties. — As  regards  the 
joint  property  of  a  Hindu  family,  there  may  be  a  di- 
vision of  right  and  interest,  which  will  operate  to 
change  the  diaracter  of  the  ownership  from  joint  to 
separate,  although  it  may  not  be  intended  at  once  to   I 


HINDU  LAW— FABTITION-<M>i»l»MMi. 
1.  BEQUISITES  FOB  PABTITION— Mm^'iiMii. 

Nvidenoe  of  plu^tion— oo«^iMf«(l. 
perfect  it  by  an  actual  partition  by  metes  and 
bounds;  and  therefore  the  agreement  of  a  f^ily  to 
divide  the  proceeds  of  the  joint  property  among  its 
members  in  definite  shares,  with  tfad  intention  that 
each  should  hold  his  allotted  share  in  sevenUty,  severs 
the  joint  interest,  and  extinguishes  the  rights  spring- 
ing from  united  family  ownership.  Bamxisbkk 
Sura  V.  SEBOVUBSinr  Sura .  28  W.  B^  P.  C,  412 

S.  C.  in  High  Court 

[9  B.  L.  B^  810,  note:  16  W.  B^  142 


9. 


-  Agreementfor  par- 


tition.-^MitaJcshara  lam. — Omw  jpro5€MMli.-~Acoord- 
ing  to  the  Mitakshara,  an  agreement  for  a  partition, 
although  not  carried  out  by  actual  partition  of  the  pro- 
perty, is  sufficient  to  constitute  a  division  of  the 
fiunily,  so  as  to  entitle  the  widow  of  a  deceased 
brother  to  succeed  to  his  share  of  the  ancestral  pro- 
perty in  preference  to  the  surviving  brothers.  The 
net  of  the  family  having  separate  house  and  field  is, 
according  to  the  Mitakshara,  sufficient  evidence  cdE 
partition;  The  onus  of  proving  re-union  is  upon  the 
party  pleading  that  there  has  been  a  re-union  after 
partition.  Sitbahbni  Vbitxata  Oopala  Nababimha 
Boy  v.  Subahbni  Lakbhmi  VsinuLMA  Bot 

[8RI..B^P.;C^41:  12W.B^P.C^40 

18  Moore's  LA.,  118 

Confirming  decision  in  Court  below.    Subaksky 

Laxbhmt  Vbvbama  Bow  v.  Sabasbity  Vbitkata 

GoPALA  Nababimha  Bow        .        .    dlCa(i,40 


■  Agreement  to  hold 


10. — 

separateUf. — To  effect  a -partition  of  ancestral  pro- 
perty tiiere  must  be,  in  the  absence  of  dirision  by 
metes  and  boundaries,  at  any  rate  an  agreement  that 
each  party  interested  shall  henceforth  enjoy  the  pro- 
duce of  a  certain  definite  share  of  the  joint  property. 
Abhabai  «•  Tybb  Haji  Bahxmtulla 

[LIi.B,9BoiXL,116 


n. 


Unequivocal   aet 


or  declaration  of  intention  to  separate. — Suit  for 
declaration  of  right  hg  one  member  of  joint  familg.— 
Though  partition  by  metes  and  bounds  is  not  necessaiy 
to  effect  a  separation  of  a  joint  Hindu  family,  there 
must  be  some  unequivocal  act  or  declaration  on  the 
part  of  the  family  of  their  intention  to  be  separate. 
Meld  that  a  suit  for  declaration  of  his  right  by  one 
of  the  members,  without  stating  that  he  asked  for  a 
divided  or  undi^ded  share,  was  not  a  sufficient  dechi- 
ration  of  such  intention.  In  bb  Phul  Kobbi  alias 
GhihaKobbi  .  8  B.  li.  B.,  888,  note 

S    C.  Dbbi    Pbbbhad  v.  Phul  Kobbi    alias 
Ghiha  Kobbi     .  .    12  W.  B.,  610 

MvKTAKABi  Dbbi  v.  Ubabati 

[8  a  L  B.,  896,  note :  14  W.  B,  81 


la 


Seld  on  the  evi- 


dence that  there  was  sufficient  evidence  that  the 
family  had  separated.  In  bb  Nowlakhit  Kunwabi 
xamuy  y^  [8  B.  L.  B.,  889,  note 
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HINDU  JiAW^VABTTTlON'^eontinued. 

1.  REQUISITES  FOR  PARTITION-cofi^Jiiwrf. 

Svidenoe  of  T^rUUoji^cofUinued, 

S.  C,  Cbistaxxts  Singh  Chowdhet  v.   Now- 
LAKHU  KUKWABI .  .     13W.B^469 

IKBB  Sahandba  EirirwAB 

[8  R  Ik  B.,  890,  note 
S.  0.  SuxuHPBA  EoozrwABv.  Ealbb  Chvbit  Siir&H 

[IdW.B^lOO 
In  bb  Pitbnahabi  Dati  .  8  B.  la.  B.,  805,  note 


18. 


Separate  apprO" 


priation,  holaing,  and  ei^oymefU, — MUakehara  law, 
— Minor. — Joint  family. — Where  there  was  a  sepa- 
rate appropriation,  as  well  as  a  separate  holding  and 
enjoyment  of  distinct  shares,  it  was  held  sufficient  to 
constitute  a  legal  partition  under  Mitakshara  law, 
following  Appofner  y.  £ama  Subba  Aiyan  (11 
Moor^s  /.  ^.,  75).  The  fact  of  one  of  the  memhers 
of  the  family  heing  a  minor  is  not  sufScidnt  to  render 
the  partition  invalid,  provided  the  interests  of  the 
minor  are  properly  represented  as  hy  a  manager  ap- 
pointed under  section  12,  Act  XL  of  1868.  Every 
memher  of  a  joint  undivided  family  has  aright  to  de- 
mand a  partition  of  his  own  share.  Dbwanti  Eun- 
WAB  «.  DwABBANATH      •    8  B.  la.  B.,  868,  note 

[IOW.B.,278 


14. 


— — ^— —  Mitakshara  law, 
r^Deed  declaring  each  memher  entitled  to  definite 
thare  of  property. -^By  a  deed  of  sharakatnama  the 
meml^rs  of  a  Hindu  family,  governed  hy  the  Mitak- 
shara law,  declared  that  each  of  the  memhers  was  en- 
titled to  a  definite  fractional  part  of  the  whole  estate. 
Meld  that  this  was  not  sufficient  to  constitute  a  valid 
partition  according  to  the  Hindu  kw.  Appooffier  v. 
£ama  Subba  Aiyan,  11  Moor^e  I,  A,,  75  ;  and  Sura^ 
newi  Venkata  Oopala  Naraskima  Roy  v.  /S^firaiwfit 
Lakahmi  Venkama  Roy,  13  Moore's  I,  A,,  113,  dis- 
tinguished. In  thb  mattbb  ob  thb  fbtition  ov 
Phuuhabi  Eoobb 

[8B.Ii.B.,886:  17W.B.,102 

15. Agreement  to  «e- 

parate, — Appropriation  and  reeognition  of  separate 
holdings.^To  constitute  property  separate  property, 
it  is  not  necessary  that  a  division  should  he  ma[de  hy 
a  revenue  officer,  nor  is  it  necessary  that  the  estate 
itself  should  he  partitioned  in  Hccordanoe  with  a  pri- 
vate agreement  of  the  co-sharers  hy  metes  and  hounds. 
It  is  sufficient  that  tiie  co-sharers  hold  recognised- 
shares,  the  profits  of  which  shares  they  severally  en- 
joy and  appropriate.  Jbonbb  0.  Dhubum  Eoobb 
^  ^  [8  N.  W,  108 

MoHBOo  Eoebbb  o.  Gttnboo  Eobbbb 

[8  W.  B.,  885 

MUNSOOBOODDXBN  V.  "NLkBOKMD  SVFDAB 

[28W.B.,250 

13.  __  Construction  of 

deed,— Intention  of  parties,— Alteration  of  status 
of  parties, -^In  all  cases  of  division  of  joint  property, 
not  carried  out  hy  a  partition  hy  metes  and  hounds, 
the  question  whether  the  status  of  the  fkmily  has 
been  therehy  altered  is  a  question  of  intention  of  the 
parties,  to  he  inf eired  from  the  instrumente  which 


SDSTDTJ  liAW—'PARTVnOlSr'^ontinmed: 
1.  REQUISITES  FOR  PARTITION— oo»«i»fKjrf. 
Evidence  of  ]>artition— tf(Mi^'«iM«({. 

they  have  executed  and  the  acts  which  they  have  done 
to  eif  ect  such  division.  An  iloramama,  which  did  not 
recite  a  previous  status  of  indivision,  and  did  not  in 
terms  declare  that  the  parties  thereto  should  thence- 
forth he  au  undivided  family,  was  construed,  neverthe- 
less, to  mean  that  the  parties  would  thenceforth  hold 
and  enjoy  the  property,  which  was  the  subject  of  it, 
in  severalty.  Doobga  Pbbbhai)  v,  Eundun  Eoo- 
WAB  .    18B.IkB.,  286:21W.B.,214 

[L  B^  1 L  A.,  65 

S.  C.  in  High  Court,  Lalla  Mohabrbb  Pbbshad 

V,  EVNDUN  EOOWAB  .     8  W.  B.,  116 

17. 


Deed  of  settle- 
ments— Joint  carrying  on  of  business, — Separation  of 
interest, — ^Where  four  joint  sharers  made  a  deed  hy 
which  they  were  entitied  to  the  lands  and  profits  of 
the  kothi  in  equal  fourth  shares, .  and  they  were 
each  in  possession  of  one-fourth  share  of  the  lands, 
and  oontrihuted  in  those  shares  to  payment  of  revenue, 
and  the  lands  stood  some  in  the  name  of  one  and  some 
in  the  names  of  others  of  the  four  sharers,  and  it  was 
from  the  deed  the  dear  intention  of  the  parties  that 
each  should  separately  enjoy  his  one-fourth  share 
which  had  heen  carried  ou^ — Held  that  the  deed 
constituted  a  partition  in  interest  among  them  as  to 
their  shares,  though  under  the  deed  they  were  jointiy 
carrying  on  the  business  of  the  kothi.  Jackson,  J., 
doubting.  Appovier  v.  Ram  Subba  Aiyan,  11 
Moor^e  I.  A,,  75,  followed.  Laxlah  Mohabbbb 
Pbbshad  v.  Eundun  Eoonwab 

[2  Ind.  Jar.,  N.  8.,  812 

8  w.  B.,  ue 


la 


Intention  to  di- 


vide,— Where  a  widow  sued  to  recover  from  the 
brothers  of  her  deceased  husband  a  share  of  property 
which  remuned  undivided  at  his  death,  a  division  of 
part  of  the  family  property  having  taken  place  during 
the  lifetime  of  the  husband  and  she  alleged  an  agree- 
ment to  divide  the  rest  of  the  property, — Seld  that 
the  plaintiff  had  no  right  to  recover  the  property 
which  was  actually  uncuvided  at  the  death  of  her 
husband,  an  intention  to  divide  without  more  not 
being  evidence  of  partition.  The  doctrine  pro- 
pounded in  section  291  of  Strangers  R,  X.,  dissented 
from.    Tixm  Rbddt  v,  Aohakica  .  2  Mad.,  825 


19.- 


-  Iheision  of  punch- 


ayet  as  to  ditrision. — Evidence  of  partition, — In  a 
suit  in  which  the  question  was  whether  there  had  been 
a  division,  the  sole  evidence  of  division  was  the  deci- 
sion of  a  punchayet  reciting  that  division ;  the  question, 
however,  not  having  been  at  all  material  to  tiie  point 
then  in  dispute, — Held  that  the  dedsion  was  not  ■ 
sufficient  evidence  of  the  division.  Ramashbshabaya 
Pandat  V,  Bhaqavat  Pandat  .        .    4  ICad.,  5 


20. 


Agreement    to 


hold  in  defined  shares.— 8mt  by  a  widow  to  recover 
her  husband's  share,  whom  she  alleged  to  be  a  divided 
member  of  a  Hindu  family,  under  an  agreement  to 
the  following  effect :  **  When  we  lived  together,  a  dis- 
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1,  REQUISITES  FOR  PARTITION— coiritiMwrf. 

Svidenoe  of  partitLon — oantinued, 
as^reement  ariring  amongst  females,  we  have  divided* 
•  .  .  Thus  we  shall  from  this  date  divide  and  enjoy 
tbe  income  of  the  land.  When  the  moiety  of  lands 
belon^ng  to  our  uncle  8.  in  the  said  three  villages  shall 
be  equally  divided,  we  shall  also  share  our  moiety 
equally,  and  obtain  separate  pottahs.  .  .  .  We  hold  no 
pecuniary  concern."  Seld  that  when  the  members 
of  an  undivided  family  agree  among  themselves  with 
regard  to  the  particular  property  that  it  shall  thence- 
forth be  the  subject  of  ownership  in  certain  defined 
shares,  each  member  has  thenceforth  a  definite  and 
certain  share  in  the  estate,  which  he  may  claim  the 
right  to  receive  and  to  enjoy  in  severalty,  although 
tlM  property  itself  has  not  been  actually  divided. 
Appovier  v.  Bama  Subha  AtycM,  11  Moor^a  I,  A,, 
75,  followed.    Najiain  Attab  o.  Lakshmi  Aicmal 

[8Mad^280 

SUBAKBFT  LJLKBHHY  YbVKAHA    RoW    9.   SUBA- 

VBiTT  Veitkata  O0FAI.A  Nabasihha  Row 

[81Ca(i,40 
8.  C.  on  appeal  to  Privy  Council 

[8a£wB^F.C^41:  12  W.  B.,  P.  C^ 40 
18  Moore's  I.  A.,  118 

LaIiLA  SBBB  PbBBHAD  O.  AK009J0  KooirwAB 

[7  W.  B^  488 
8hib  Nasaiit  B06B  V.  Raxkidhbb  Bobb 

[9  W.  B^  87 

SL 2)e6d  of  reliM- 

qwisimeiU  effecting  partUian, — Impartible  estate. — 
Inkeritamee, — P.,  an  impartible  zemindaridesoendible 
hy  inheritance  according  to  the  custom  of  primogeni- 
ture, passed,  on  the  death  of  their  father,  to  F.,  the 
eldest  of  three  undivided  Hindu  brothers.  In  18^  V. 
executed  an  instrument  appointing  Jf.,  his  second 
brother,  to  be  zemindar  of  P.  This  instrument 
recited  that  by  the  death  of  £.,  his  uncle,  without 
male  issue,  V.  had  become  entitled  to  succeed  to  his 
estates,  unless  B.'s  widow,  then  pregnant,  should  be 
delivered  of  a  son.  The  instrument  then  provided 
that  in  the  event  of  the  said  widow  giving  birth  to  a 
son,  V.  should  retain  the  zemindari  P.,  but  that  if 
•he  gave  birth  to  a  daughter,  F.  and  his  offspring 
should  have  no  interest  in  tiie  said  zemindari,  (J 
which  M,  should  be  sole  zemindar,  allowing  mainten- 
ance to  C,  the  third  brother.  JB»'«  widow  gava  birth 
to  a  daughter.  V.  entered  on  possession  of  M/a 
estates,  and  M,  took  over  the  zemindari  P.  C  died 
without  issue.  M,  died  in  1835  and  was  succeeded 
by  his  only  son  D.,  who  died  in  1861,  leaving  a 
widow  but  no  sons.  In  a  suit  instituted  in  1878  by 
S.p  a  son  of  F.,  to  recover  certain  villages  belonging 
to  the  zemindari  P.  from  defendants  in  possession 
and  claiming  as  purchasers  for  value  from  I),, — Seld 
by  the  Judicial  Committee,  reversing  the  judgments 
of  the  Courts  below,  that  the  instrument  of  1829 
was  a  renunciation  by  F.  for  himself  and  his  descend- 
ants of  all  interest  in  P.,  either  as  the  head  or  as  a 
junior  member  of  the  joint  family,  and  that  its  effect 
was  to  make  P.,  with  its  incidents  of  impartibility 
and  peculiar  course  of  succession,  the  property  of  the 
brothers  If.  and  C,  as  effectually  as  if  in  the  case  of 


HnroU  LAW— FABTITION— cosetsssd. . 

1.  REQUISITES  FOR  PARTITION— «oii<<ssMi. 

Svidenoe  of  partxtLon— continued. 

an  ordinary  partition  between  the  elder  brother  on 
the  one  hiuid,  and  the  two  younger  brothers  on  the 
other,  a  particular  property  had  been  assigned  to  the 
latter;  and  that  consequently  as  between  2>.  and  the 
defendants  of  F.,  the  zemmdari  was  the  separate 
property  of  the  former,  whose  rights,  if  he  left  any 
undisposed  of,  passed  on  his  death  to  his  widow,  not- 
withstanding the  undivided  status  of  the  family,  in 
accordance  vdth  the  rule  of  succession  affirmed  in  the 
Shivagttnga  ecue,  9  Moore^e  L  A.,  689.  Sivaoitaka 
TxYAB  9.  Pbbiasaxi        .    I.  It.  B^  1  Mad.9  812 

S.  C.  PBBIABAMI  v.  PBBIABAia 

[I..B^6]:a^61 


22. 


Deflnement    of 


shares. — Intended  separation. — Separate  enfoymeni 
of  profits. — Definement  of  shares  in  joint  ancestral 
property  recorded  as  separate  estate  in  the  revenue 
records  in  pursuance  01  an  alleged  intended  separa- 
tion between  the  members  of  a  joint  and  undivided 
Hindu  family  does  not  necessarUy  amount  to  such 
separation,  which  must  be  shown  by  the  best  evidence, 
viz.,  separate  enjoyment  of  profits,  or  an  unmistakable 
intention  to  separate  interests  which  was  carried  into 
effect.    Ambika  Dat  v.  Sukhkani  Kuas 

[I.I«.B.,1A]I,487 


28. 


JBxeeuHon    of 


document  intended  to  operate  as  a  severance. — Power 
of  father  to  alter  status  of  family, — A  partition  made 
by  the  father  is  binding  on  the  sons  not  only  m 
respect  of  the  father's  share,  but  also  of  their  own 
shiures,  provided  that  it  is  made  subject  to  the 
restrictions  mentioned  in  the  Hindu  lawl  It  becomes 
obligatory  by  the  will  of  the  father  as  regulated 
and  restrained  by  the  law,  irrespective  of  the  consent 
of  the  sons.  When  a  father  having  five  sons,  three 
by  one  wife  and  two  by  another,  executed  in  his  last 
illness  a  document  whereby,  after  retaining  a  small 
portion  for  himself,  he  directed  that  the  family 
property  should  be  divided  into  three-fifths  and  two- 
fifths  snares,  with  the  manifest  intention  that  from 
the  date  of  the  execution  of  the  document  it  should 
operate  as  a  severance  (1)  of  the  interest  of  his  sons 
by  one  wife  from  that  of  his  sons  by  the  other,  and 
(2)  of  the  interest  of  all  his  sons  from  his  own  during 
his  life;  but  neither  the  guardian  of  the  infant 
sons  nor  the  eldest  son,  who  was  of  age,  were  parties 
to  the  instrument, — Seld  that  this  was  not  a  will 
but  a  partition ;  tha^  it  was  competent  to  the  father 
thus  to  alter  the  status  of  his  sons ;  that  the  question 
was  whether  the  transaction  was  bond  fide  and 
in  conformity  with  Hindu  law  and  not  one  of  contract, 
as  in  the  case  of  a  partition  between  brothers.    Ean- 

DABAMI  V.  DOSAISAXI  ATTAB 

[I.  I..  B^  2  Mad.,  817 


24. 


Intention  as  to 


joint  or  several  ownership.^^o  right  veste  in  any 
member  of  a  joint  Hindu  family  to  a  specific  share  in 
the  funHy  property,  until  some  act  has  been  done 
which  has  the  effect  of  turning  the  joint  ownership 
into  a  several  ownership.    This  may  be  done  l^ 
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Hnnon  law— partition— oon^tMMci. 

1.  BEQUISITEfi  FOB  PARTITION— oon/tmiAl. 
Bvidenoe  of  partition— oo».<MMii. 

signification  of  intention.  It  is  by  each  signification 
of  intention  taking  place,  having  the  effect  of  making 
the  share  of  each  memher  hoth  several  and  defined, 
that  a  memher  of  a  joint  Hindu  family  is  enahled  to 
dispose  of  his  own  share  hy  sale  whUst  the  family 
remains  joint.  Baohvbaititvd  Do68  o.  Sadhit 
Chubv  Doss 

[L  L.  lU  4  Calo«  426:  8  C.  I*.  B.,  684 

BvLAKn  Lall  v.  Inditbpitttbb  Kowab 

[8  W.  B^  41 


86. 


AMeertainmefU 


and  deflnitian  of  »harei,— Income  enjoyed  in 
diaUnet  aharee,-^ln  order  to  show  separation  in  a 
Hindn  ftunily,  it  is  not  necessary  to  establish  a  parti- 
tion of  the  joint  estate  into  separate  shares  or  hold- 
ings; it  is  enongh  that  there  has  been  ascertunment 
and  definition  of  the  extent  of  right  and  interest 
of  the  several  co-sharers  in  the  whole,  and  of  the  pro- 
portion ot  participation  each  of  them  is  to  have  in  the 
moome  derived  froni  the  property,  to  effect  a  sever- 
ance and  destmction  of  the  joint  tenancy,  so  to 
speak,  and  to  convert  it  into  a  tenancy  in  common. 
Appovier  v.  Rama  Suhba  Aiyan,  11  Moor^e  L  ^., 
75,  foUowed.  Eeld,  therefore,  where,  although  the 
ancestral  property  of  a  Hindu  familv  had  not  been 
formally  and  completely  partitioned  h^  metes  and 
bounds,  the  income  of  it  had  been  enjoyed  by  the 
different  members  of  it  in  distinct  and  defbied  shares, 
that  the  family  was  not  a  joint  and  undivided  Hindu 
familv.  Adi  Dbo  Nabaui  Sivqh  v,  Dukhaban 
Snrra  ....       1. 1..  B^6  AIL,  682 


aa 


Inteniion. — Suit 
for  eeparate  share  qf  joint  M<a^— Although  a  suit 
by  a  member  of  a  joint  Hindu  fandl^  against  his  oo- 
sharers  for  a  separate  share  of  the  joint  estate  be  not 
in  terms  a  suit  lor  partition,  yet,  if  it  appear  that  the 
intention  of  the  plaintiff  was  to  obtain  the  share 
which  he  would  be  entitled  to  on  a  separation,  and 
the  decree  passed  in  the  suit  assigns  him  that  share, 
such  decree  does  in  fact  effect  a  partition,  at  all 
events,  of  rights,  which,  under  the  doctrine  laid  down 
in  the  case  of  Appovier  v.  Soma  Snbba  Aiffan,  It 
Moor^e  I.  A.,  76,  is  effectual  to  destroy  the  joint 
estate.  Joy  Nabaiv  Gibi  o.  Gibish  CHcnmBB 
Myti  .  .    I.lKB.,4Calo.,4d4: 

[KB.,  6  I.  A.,  228 
« 
27.  '  SpeeifioaUonand 


regietration  of  shares  mnder  the  Land  Reffisiration 
Act,  Bengal  Act  VIZ  of  1876.^B.,  a  Hindu  gov- 
erned by  the  Mitakshara  law,  died,  leaving  two 
minor  sons,  J.  and  K,,  and  also  a  widow,  L„  and  two 
minor  sons  by  her,  the  mother  of  J,  and  K.  having 
predeceased'  him.  On  J.*s  attaining  majority,  the 
Court  of  Wards,  which  had  taken  possession  of  all  the 
property,  withdrew  from  the  management,  and  L. 
then  applied,  under  Act  XL  of  1858,  and  obtained  a 
certificate  with  respect  to  the  shares  of  K.  and  her 
two  minor  sons,  and  the  names  of  the  four  brothers 
were  recorded  under  the  Land  Begistration  Act  with 


HUSmU  JjtAW  "IP AUTmOlS— continued. 

1.  BEQUISITES  FOB  PABTITION— ooh^'imaI. 

Ihrldenoe  of  paxUtion-^eontinued, 

the  specification  of  the  shares  of  each.  Held  that 
neither  the  granting  of  the  certificate  to  L.,  nor  the 
registration  of  the  specific  shares  of  each  of  the  oo- 
owners  under  the  provisions  of  the  Land  Begistration 
Act,  amounted  to  a  partition  such  as  to  justify  the 
Court  in  granting  the  certificate  asked  for.  Hoolash 
KoBB  V,  Kassbb  Pboshad  .  I.  L.  B.9  7  Calo^  889 


28. 


Mitakshara  law. 


— Separation  of  joint  family  horn  efected. — Agree* 
ment  for  partition,  Bfeet  of-^Eight  of  enrvivor' 
ship, — Two  brothers,  members  of  a  joint  Mitakshara 
fiunily,  executed  an  ikramama  (agreement)  whereby, 
after  reciting  that  the  declarants  had  remained  joint 
and  undivided,  and  in  commensality  up  to  a  certain 
date,  and  that  portions  of  their  properties,  both  move- 
able and  immoveable,  had  been  partitioned  between 
them,  they  provided  for  the  partition  of  the  remain- 
ing joint  properties  by  certain  arbitrators  appointed 
in  that  behalz.  A2a  that  this  agreement  of  itself 
amounted  to  a  separation  of  the  brothers  as  a  joint 
family,  and  extinguished  all  rights  of  survivorship 
between  them.  Sheo  Dogal  Tewaree  v.  Jndoonath 
Tewaree,  9  JF.  JR.,  61 ;  and  Bahc^i  Parshram  v.  Ea- 
ehibai,  L  L,  £.,  4  Bom,,  157,  distinguished.  Ambika 
Dat  V.  Snkhmani  Knar,  I,  L,  JR.,  1  AIL,  437,  com- 
mented  upon.  Tbj  Pbotap  SiiraH  «.  Chakpa 
KalbbKobb  .        .        .    L  li.  B.,  12  Gala,  96 

Decree  effecting 


partition, — Separate  estate, — In  a  suit  brought  by 
the  vounger  of  two  Hindu  brothers  agunst  his  elder 
brotner  for  the  partition  of  lands  belonging  to  an 
ancestral  joint  estate  and  agunst  other  defendants, 
claiming  as  encumbrancers  or  as  absolute  owners  of 
portions  of  the  said  lands  under  titles  derived  from  the 
plaintiff's  father  and  elder  brother,  for  the  recovery 
of  the  plaintiff's  share  of  the  said  lands  freed  from 
the  interests  claimed  by  these  defendants,  except  in 
so  far  as  such  interests  might  be  valid  as  agunst  the 
plaintiff  under  the  Hindu  law,  the  Court  passed  an 
order  to  the  effect  that  the  property  claimed  was  part- 
ible and  that  the  plaintiff  was  entitled  to  a  moiety, 
but  directed  that,  with  a  view  to  ascertain  how  far  the 
moiety  awarded  to  the  plaintiff  was  affected  by  the  acts 
of  the  plaintiff's  father  and  elder  brother,  a  Commis- 
sioner should  be  appointed  to  investigate  accounts 
and  report  thereon  to  the  Court.  Before  the  enquiry 
thus  directed  to  be  made  was  completed,  and  before 
a  final  decree  was  passed  for  the  division  of  the  pro- 
perW,  the  plaintiff  died, — Held  that  the  order  passed 
by  the  Cburt  was  tantamount  to  a  declaratory  decree 
determining  that  there  was  to  be  a  partition  of  the 
estate  into  moieties,  and  making  the  brothers  separate 
in  estate  from  its  date,  if  they  had  not  previously 
become  so ;  and  consequentlv,  that  the  plaintiff's  in* 
terest  in  the  property  in  suit  would  not  pass  to  the 
defendant,  his  elder  brother,  as  joint  estate  by  sur- 
vivorship, but  to  his  own  representatives  as  separate 
estate.  Appovier  v.  Bama  Subha  Aigan,  11  Moor^s 
I,  A.,  75,  referred  to  and  followed.  Chbdahbabam 
Chbttiab  v.  Gattbi  Naohiab 

[L  Ii.  B.,  2  MacfU  88 :  Ii.  lU  6  L  A«  177 
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HUNBU  IjAW^'PABTJTlGN—conHwted, 

1.  REQUISITES  FOB  VARHmO^^eonHmted. 

XMdenoe  of  paxtHAoxt'-'CoiUinmed. 

80.  — ^— — —  SfflBoi  of  an  wih 
easmsmted  dooree  for  pariUion. — A^reemeni  to  di- 
ouitf.— Where  thm  ib  no  indication  of  an  intention 
to  presently  appropriate  and  enjoy  in  a  manner  inoon- 
siBtent  with  the  ordinary  state  of  enjoyment  of  an 
undivided  famiW,  an  agreement  to  divide  without 
more  is  not  of  itself  safSeient  to  effect  a  partition. 
Nor  is  a  direction  to  divide  in  a  decree — which  in 
principle  is  not  distinguishable  from  a  material  agree- 
ment to  divide — ^more  than  an  inchoate  partition 
insufficient  to  chan^  the  character  of  the  property, 
which  continues  a  joint  estate  until  there  has  been 
an  actual  partition  h^  metes  and  bounds,  or  a  division 
of  title  so  as  to  give  to  each  member  thenceforth  a 
definite  and  certain  share  which  he  may  daim  the 
right  to  receive  and  enjoy  in  several^.  Babaji 
Pabshkak  «/Ka8hiba1    .  I.  Ii.  B.y  4  Bom.»  157 


8L 


Decree  for  par* 


tiHon. — Severance, — ^A  decree  for  partition  does  not 
operate  as  a  severance  so  long  as  it  remains  under 
appeal.    Saxhabak  Mahadsy  o.  Habi  Kbishna 

[LI..B^6Bom.»U8 

2.  PROPERTY  LIABLE  TO  PARTITION. 

-  liiabUlty  topartltion.~OMif 


probandi. — Primd  facie  aU  property  is  subject  to  par- 
tition, and  the  onus  of  proof  is  on  the  party  seeking 
to  except  any  proper^  from  the  general  rule  of  parti- 
tion according  to  Hindu  law.    LuziMOir  Row  Sa- 

PASBW  V,  MULLAB  RoW  BaJBB 

[6W.B.,P.  ceT 


88. 


Division  of  oompoimd. — In- 


eonvenienee  to  eo'sharere, — Where  one  of  several 
joint  owners  desires  to  have  a  division  of  a  compound 
hitherto  held  in  common,  mere  inconvenience  to  the 
others  is  not  a  sufficient  obstacle  to  such  division. 
Ram  Pbbshad  Nabaot  Tewabbb  v.  Coubt  ov 
Wabds SIW.  B^152 


84. 


J>welhnfS'^ouae,—Biffht    to 


partition, — Furtition  of    a  dwelling-house  may  be 
chumed  as  of  right  by  a  Hindu.    Hullodhub  Moo- 

XBBJBB  V.  RAMKATH  MoOKBBJBB 

[MaralL,  85: 1  Hay,  71 


86. 


Suit  by  member 


f^ family  or  pnrehoier. — ^A  suit  for  partition  of  a 
umily  dwelling-house  may  be  brought  either  by  one 
of  the  members  of  the  family  or  by  a  purchaser  from 
such  membeor.  Jkubboo  Lall  Sahoo  v.  Khoob 
Lall a2W.  B^fSM 


8a 


House  built  on  fiimily  site 


by  one  member  at  his  own  expense. — Ri^^kt 
of  coparoencre, — Where  a  member  ii  a  loint  Hindu 
nunily  built  (at  his  own  expense,  witii  borrowed 
money)  a  house  upon  ground  belonging  to  the  family, 
it  was  held  that  each  of  the  coparceners  was  entitied 
to  a  share  in  the  house  and  the  site  upon  which  it 
was  built  equal  in  value  to  his  dhare  of  the  site.  Vi- 
THOBA  BATAr.  HAbiba  Bata   .  6  Bom,,  A.  C,  54 


Hm>n  LAW—FABTITION— coalMnei. 

2.  PROPERTY  LIABLE  TO  PARTITION 
— continued. 


87. 


Office  of  dignity  or  pattam. 


— ^The  pattam,  or  office  of  dignity  in  a  family  gov- 
erned by  the  Aliyasantana  law,  is  indivisible,  and 
whether  the  &mily  be  divided  or  not,  the  pattam,  no 
special  arrangement  having  been  made  about  it,  de- 
scends to  the  eldest  male  of  the  surviving  members  of 
the  family.  The  passage  set  out  in  a  note  to  the  case 
of  Munda  Chetti  v.  Timnu^u  ffeueu,  1  Mad.,  880,  is 
not  a  correct  interpretation  of  the  original  Canarese 
text  of  Bhutala  Pimdlya's  work.  Timmapfa  Hbo- 
eABB  «.  ICAHALiBdA  Hbooadb         .    4  Ma<L,  88 

88. Hereditaxy,  secular,  and  re- 
ligious office.— Jfo(is  of  partition  of  such  offieee, — 
Hereditary  offices,  whether  religious  or  secular,  are  no 
.doubt  treated  by  the  Hindu  text  writers  as  naturally 
indivisible;  but  modwn 'custom,  whether  or  not  it  be 
strictlv  in  accordance  with  andent  law,  has  sanction- 
ed such  partition  as  can  be  had  of  sudi  property  by 
means  of  a  performance  of  the  duties  of  the  <^ce  and 
the  enjoyment  of  the  emoluments  1^  tiie  different  co- 
parceners in  rotation.  Mabohabam  «.  Pbabsham- 
KAB       ....    I.  la.  Bn  6  Bom.,  288 

MiTTA  EUBTK  AUDHXOABBT  V.  NSBBUNJUB  Au- 

DHIOABBT         .         .         .    14B.L.B.,166 

89. Inam  villages  granted  by 

Government. — Ancestral  ettale. — Inam  villages 
granted  by  Qovemment  to  the  grantee  and  his  male 
heirs  for  services  rendered  to  the  State,  are  not  by  the 
Hindu  law  in  force  in  the  Southern  Mahratta  coun- 
try distinguishable  from  other  ancestral  real  estate 
and  are  divisible  among  the  heirs  of  the  grantee. 

BODHBAO  HUHMONT  0.  NUBSING  RaO 

[6  Moore's  L  A.,  426 
40. Nuptial  gifts  to  one  mem- 
ber of  family. — Marriage  expeneee  defrayed  out  of 
commonfund9,^'Svi^\aaX  gifts  to  a  member  of  a  joint 
Hindu  ftunily  do  not,  by  reason  of  the  marriage  ex- 
penses having  been  defraved  out  of  the  common  fund, 
mil  into  and  form  part  of  the  common  fund  so  as  to  be 
subject  to  partition.  Shbo  Qobibo  o.  Sham  Na- 
BAIB  SlKGH  .  .  .  7  N.  W.,  76 

41. Places  of  worship  and  sa* 

orifice. — Division  by  giving  turns  of  worship, — 
Under  the  Hindu  law,  places  of  worship  and  sacrifice 
are  not  divisible.  The  parties  can  enjoy  their  turn 
of  worship,  unless  they  can  agree  to  a  joint  worship; 
and  any  infringement  of  the  right  to  a  turn  in  the 
worship  can  be  redressed  by  a  suit.    Ababd  Moybb 

ChOWDHBAIIT  V,  BOYEANTNATH  ROT 

[8  W.  B.,  198 

42. Property  acquired  at  charge 

of  patrimony. — Whatever  is  acquired  at  the  charge 
of  the  patrimony  is  subject  to  partition.  Judoobath 
Tbwabbb  o.  BiaHOBATH  TwrABBB.  Shbo  Dtal  Te- 
WABBB  V.  Judoobath  Tbwabb.  Shbo  Dtal  Tb- 
wabbb «.  BisHOBATH  Tbwabbb.  Shib  Byal  Tb- 
wabbb V.  BiBHOBATH  Tbwabbb       .    9  W.  B.,  61 
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Property     acquired     by 


Hindu  while  drawing  income  f^om  his  fami- 
ly.— Alter aiion  of  mode  of  investment, — Plroperty 
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HINDU  IiAW— PABTinON— conit'iMMi. 
2.  PBOPBBTY  LIABLE  TO  PABTITION 

-^continued. 

Property  aoquired  by  Hindu  while  draw- 
ing income  from  his  tamUj-^oniinued, 
aoqaired  by  a  Hindu  while  drawing  an  income  from 
his  family  is  liable  to  partition,  and  the  quality  of  the 
fund  cannot  be  altered  by  the  mode  of  its  investment. 
Baxabhbbhabata  Pansat  v.  Bha&atat  Panbat 

[4Kad^5 


44. 


Property  acquired  alter 


agreement  to  divide.— iVtoa^e  parMion,  Eff^t 
of,  a#  regards  subsequentlif-acquired  property, — 
Where  there  has  been  an  agreement  as  to  division  of 
property,  the  Court  will  hold  it  to  apply  to  property 
subsequently  acquired  accruing  from  the  ancestral 
estate.  Iitdbrjbbt  Kooab  e.  Ismvdh  Kooab 
[1  Ind.  Jur.,  N.  a»  141: 10  Moore's  L  A^  828 

6W.B.,F.C.,14 

8.  PABTITION  OP  POBTION  OP  PBOPBBTY. 


46. 


Partial   partition.— ^r- 


rangememt  between  members  of  family. — It  is  very 
doubtful  whether,  under  the  Hindu  law,  any  partial 
partition  of  the  family  properW  can  take  place  except 
by  arrangement.  Badha  Chubk  Dabs  «.  Kbifa 
SuTDHU  Dabs 

[L  I..  B.,  6  Gala,  474 : 4  O.  L.  B.,  428 


46. 


■  Suit  for  parti- 


tion.— Right  to  eue  for  partition  of  portion  of  pro- 
periy."  A  person  suing  for  partition  is  not  obliged  to 
include  in  his  suit  the  whole  of  the  property,  but 
mav  confine  his  suit  to  the  portion  of  the  property 
which  he  is  desirous  of  having  partitioned ;  theraf  ore 
where,  in  a  suit  for  partition,  it  was  shovoi  that  some 
portion  of  the  property  was  out  of  the  jurisdiction  of 
the  Court,  objections  that  fresh  parties  would  be  neces- 
sary if  the  mofussil  property  were  included,  and  that 
thereupon  the  suit  had  not  been  properly  brought, 
and  that  the  leave  of  the  Court  had  not  been  obtamed 
previous  to  bringing  the  suit,  were  overruled.  Padma- 
KANi  Dabi  V.  Jaqadaxba  Dabi  .  6  B.  la.  B.y  184 

47. 8wU  for   partis 


tion  of  portion  of  joint  property. — ^A  member  of  an 
undivided  family  cannot  sue  his  co-sharers  for  his 
share  in  a  single  undivided  field,  portion  of  the 
family  property.  He  must  sue  for  a  general  partition 
of  all  the  property  liable  to  partition.    Nakabhai 

YaLLABDHAB  v.  NaTEABHAI  HATtrwiTAT 

[7  Bom.,  A«  C  46 

Chtbt  Nabadi  SnroH  «.  Buhwabi  Sin&h 

[28  W.  B.»  886 


4a 


Suit  for   parti- 


tion of  portion  of  joint  property, — Cause  of  action, — 
In  a  suit  between  brothers  who  had  been  in  joint 
possession  of  propeity  of  various  kinds  and  carried 
on  joint  business  until  an  alleged  recent  partition 
where  the  plaintiff  sought  to  recover  a  proportion 
equal  to  his  share  of  a  sum  of  money  said  to  have 
been  taken  by  defendantjfrom  the  joint  funds, — Seld 
that  unless  the  plaintiff  could  show  that  all  the  joint 
property  had  been  divided  excepting  the  sum  in  ques-   I 


HINDn  LAW— PABTITION— c(mMmi«<{. 

8.  PABTITION  OF  PORTION  OP  PBOPEBTT 
— continued. 

Partial  partition— eofi^tfucei. 

tion,  or  that  all  the  property  had  been  divided,  and  on 
an  adjustment  of  accounts  of  past  expenses  there  was 
a  loss  equal  in  amount  to  that  item,  he  had  no  cause 
of  action  to  sue  for  a  moiety  thereof.   JuGOO  Lall 

OOFADHTA  V.  MANOHVB  LaIl  OoPADHTA 

[19W.B.,48 


40. 


Suit  for  par* 


tUion  of  portion  of  joint  property. — The  plaintiffs 
and  the  defendants  being  jointly  entitled  to  and  in 
possession  of  three  khanabaris  in  a  village  and  other 
immoveable  property,  the  pliuntiff  sued  for  partition 
of  one  of  the  Uianabaris  only.  Held  that  the  suit 
would  not  lie.  Habidas  Santai.  o.  Pbav  Nath 
Sakyal  .  .  L  I«.  B.,  12  Calo,  666 


6a 


SoparoitUm  of 


one  member  of  family,  Sfpeot  o/.— The  separation  (^ 
one  member  of  a  joint  Hindu  family  does  not  neces- 
sarily create  a  separation  between  the  other  members, 
nor  cause  the  general  disruption  of  the  family.  Radka 
Ckmm  Da9SY,Kripa  Sindhu  Daee,I.  L,  R.,  6  Calo., 
475,  dissented  from.  UPBVDaA  Nabaut  Mtti  v. 
QoPBB  Nath  Bbba 

[L  I..  B.,  eOalm  817: 12  C.  I..  B.,  866 


6L 


Wronyfitl  poesee- 


Hon  by  one  eo-sharer  of  portion  of  joint  e»taie.^Qift 
by  father  to  one  of  several  sons,  eo-^harers. — llie 
wrongful  possession  of  a  portion  of  a  joint  estate,  in 
every  portion  of  which  the  sharera  have  equal  rights, 
by  one  of  them  is  no  bar  to  the  partition  of  the 
whole,  and  does  not  warrant  the  exclusive  assumption 
of  another  portion  bv  another  of  them.  Assuming  a 
co-sharer's  right  in  the  family  estate  not  to  have  been 
lost,  a  deed  of  gift  of  a  portion  thereof  to  another 
co-sharer  is  a  violation  of  his  right  not  justified  by 
the  circumstance  that  the  first  co-sharer  had  wrong- 
fully appropriated  some  of  the  joint  property  in  which 
the  others  might  have  recovered  their  rights  by  an 
action-at-law.  A  co-sharer's  hereditary  right  does 
not,  however,  entitle  him  to  daim  a  partition  of  a  por- 
tion  only  of  the  ancestral  property.  Ealka  Pbb* 
SHAD  9.  BUDBBB  Sah  .  .     8  If •  W.,  267 


6a 


Right  to  parti- 


tion of  person  in  occupation  of  portion  of  ancestral 
dwelling-house, — In  a  suit  to  obtain  by  partition 
half  of  an  ancestral  dwelling-house,  in  which  defend- 
ant was  living,  the  latter  averred  that  the  house  in 
which  plaintiff  was  living  was  likewise  ancestral,  and 
that,  in  a  partition  between  them  the  houses  which 
they  respectively  occupied  had  fallen  to  their  respec- 
tive shares.  PUintiff  had  replied  that  his  house  was 
not  ancestral,  but  had  been  purchased  out  of  his  own 
funds.  Seld  that  it  was  necessary  to  enquire  into 
plaintiff's  title  under  the  whole  droumstances  of  the 
case,  and  when  it  appeared  that  he  was  in  separate 
occupation  of  a  portion  of  the  ancestral  dwelling- 
house,  whether  he  had  a  right  to  the  partition  of  the 
one  without  bringing  the  other  into  hotchpot.  Bam 
LOOHUN  Pattdok  p.  BuaHOOBITB  Dyal 

[16  W.  B.»  Ul 
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BJSTDTJ  IiAW-^PABTITION— Mm^tmMil. 

8.  PARTITION  OF  PORTION  OF  PROPERTY 
— continued. 

Partial  paxHtioiir-^onUnued, 

68. 


JEffhtt  of  parti' 

Hon  of  portion  of  property, — Separate  enjoyment. 
— Where  tbe  membov  of  an  andivided  Hindu  family 
have  divided  a  portion  of  the  estate,  and  held  their 
respectiYe  shares  separately,  such  shares  will  be 
liable  to  the  incidents  attaching  to  separate  estates, 
althongh  the  whole  of  the  joint  property  has  not  been 
diyidedl  A  partition  of  joint  property  is  valid  as 
between  the  members  of  a  Hindu  family  although  it 
has  not  been  sanctioned  by  the  Board  of  Revenue, 
it  being  shown  that  for  several  years  after  the 
partition  the  members  of  the  family  had  separately 
enjoyed  the  shares  which  fell  to  them  by  the  parti- 
tion.    HooiiAs  KooFWAB  «.  Mav  Sihgh 

[dAgra»87 


64. 


Partition  of 


share  of  eetate, — Widow. — Poeeeeion  of  eetate  for 
maintenance, — The  proprietary  right  to  a  share  in  an 
undivided  estate  which  includes  and  carries  with  it  a 
right  to  claim  and  enforce  a  partition  of  that  share, 
must  be  a  light  of  an  absohite  and  unlimited  nature, 
and  does  not  belong  to  a  Hindu  widow  who  has  been 
placed  in  possession  of  her  deceased  husband's  share 
zor  her  maintenance ;  consequently,  where  the  widow 
is  not  an  absolute  proprietor,  but  rimply  an  assignee 
of  the  profits  for  a  maintenance,  she  cannot  claim 
partition  of  the  share  so  assigned.  Bhoop  Snran  v, 
PhoolKowbb  .    2  Agra,  Fart  n,  168 

66. Partition  hy  fth 

'iker  and  take, — Partition  aimang  joint  owners. — 
JDivisibility  of  portion  remaining  undivided, — ^The 
doctrine  tiiat  when,  after  a  partition  of  a  joint  family 
estate,  a  portion  of  the  estate  remains  undivided,  the 
portion  which  remains  undivided  cannot  afterwards 
be  partitioned,  refers  to  a  partition  made  by  a  father 
amongst  his  sons  and  their  co-heirs.  It  does  not 
refer  to  the  case  where  a  partition  has  been  made  by 
the  joint  owners  amongst  themselves.     Sbamasoov- 

DKBY  DAB8ES  0.  KABTIOX  ChITBN  MiTTBA 

[Bourke,  O.  C,  826 

4u  RIGHT  TO  PARTITION. 
{a)  Gbhbballt. 
66. Bight  of  member  of  joint 


family  to  separate  share.— Members  of  a  joint 
family  residing  in  joint  premises  are  entitled,  on  the 
occurrence  of  a  dispute  between  them  and  their  co- 
sharers,  to  come  into  Court  and  ask  to  have  their  pro- 
per share  assigned.  The  fact  of  their  not  having 
been  in  possession  of  a  particular  portion  of  the  pre- 
mises is  no  bar  to  a  daim  for  such  portion.  BncoLA 
«.  Dakooo  Kavsabbb  .    19W.  B.,188 


67. 


Member    of    family  more 


than  four  degrees  removed  i^om  aoquirer.— 
Memote  relative. — Partition  can  effectually  be  demand- 
ed by  a  Hindu  more  than  four  degrees  removed  from 
the  acquirer  or  original  owner  of  the  property 
sought  to  be  divided,  provided  he  is  not  more  than 


Huron  IaAW— fabtition— con^'uMd 

4.  RIGHT  TO  PARTITION— eoa^iiMMd. 

(a)  GbbbbaiiLY — continued. 

Member  of  family  more  than  four  de- 
grees removed  fiom  aoqjadier'—eontinuod. 

four  degrees  removed  from  the  last  owner,  however 
remote  he  may  be  from  the  original  owner  thereof. 
Devala's  text  Avibhakta  Vibhakianaon,  discussed. 
MOBO  VlSBVANATH  V.  GAVBBH  ViTHAL 

[10  Bom.,  441 


68. 


Member  of  flBuaaily  govern* 


ed  by  law  of  Aliyasantana.— Division  of 
family  propertr^  cannot  be  enforced  by  one  of  the 
members  of  a  family  governed  by  the  law  of  Aliya- 

MUITDA  CHBTTI  V,  TiMMAJU  HbNBU 

[1  Mad.,  880 

(b)  Dauohtbb. 
Bight  of  dangBters  to  par- 


69. 

tition. — Moiher^s  property, — Though  daughters 
succeed  to  their  mother's  proper^,  they  cannot  call 
for  a  partition  during  her  Uf e.  That  is  a  right  pecu- 
liar to  the  son  and  grandson  as  joint  owners  by  birth 
with  the  father  of  the  ancestral  estate.  Mathitba 
Naikxk  V,  Esv  Naikin    .    L  K  B.,  4  Bom.»  646 


(e)  Gbaitdmotheb. 


60. 


Bight  of  grandmother   to 


maintenance  in  competition  with  mortgagee 
selling  the  estate.— jBt^A<  of  residence  secured 
on  sale  of  house  by  mortgagee, — ^Although,  according 
to  the  Mitakshara,  a  grandmother  may,  on  partition,  or 
if  the  estate  is  being  wasted  or  her  maintenance  is  not 
duly  provided  for,  claim  an  assignment  of  a  portion 
of  the  estate,  yet  she  cannot  cill  for  partition,  and 
her  right  to  maintenance  cannot  affect  a  mortgage  of 
the  estate  created  before  any  portion  has  been  assign- 
ed to  her,  except  that,  if  the  house  she  resides  in  is 
subject  to  the  mortgage  and  is  sold  in  execution  of  a 
decree  upon  the  mortgage,  the  house  must  be  sold 
subject  to  her  right.  VBUKATAiaf  ax.  v.  Andtappa 
Chbtti  .        •  .    I.  la.  B.9  6  Mad,  180 


6L 


(<Q  Gbakdboh. 

Bight  of  grandson  to  sue 


fbr  partition.— ^nc0«<ra{  family  property, — A 
grandson  may,  by  Hindu  law,  irrespective  of  aU  cir- 
cumstances, maintain  a  ^uit  against  his  grandfather 
for  oompulsoiy  division  of  an  ancestral  family  pro- 
perty.    NAGALnrGAMlTDALI  V,  SUBBIBAICANTA  Mu- 

DAU 1  Mad.,  77 

62. 


Ii^terest  in  an- 
cestral property. — In  a  joint  Hindu  family  governed 
by  the  Mit»kshara  law,  a  grandson  has  by  birth  a 
vested  interest  in  ancestral  property,  which  entitles 
him  to  enforce  partition  in  the  lifetinie  of  his  father 
and  gprandf  ather.  Dcendyal  Lai  v.  Jugdeep  Narain 
Singh,  I,  L.  JB.,  B  Cale.,  198;  Laljeet  Singh  r.  £aj- 
coomar  Singh,  12  JB.  L,  it.,  d^B ;  and  Nagalinga 
Mudali   V.   Subbiramanya  MnMi*  .i  Mi4't   77, 

JOGUL  ElSHOBB  9.  SHIB  SaHAI 

[L  K  B.,  6  AIL,  480 
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HZNBn  UL'W'-TARTVriOJX^coutinmed. 
4.  RIGHT  TO  PARTITION— M>ii^»»eil. 

(e)  MiKOB. 

6a. Suit  by  or  on  l]tehalf  of 

minor  for  partition.— Ift<iki7a  tehool  of  law.-^ 
Suit  6y  wioihir  and  minor  ekildron  for  pwiiiion,^^ 
MaherMoiion, — ^A  suit  cannot  be  broag^ht  by  or  on 
behalf  of  a  minor  to  enforce  partition  unless  on  the 
ground  of  malTersation,  or  some  other  circumstances 
which  make  it  for  his  interest  that  his  share  should 
be  set  aside  and  secured  for  him.  .Damoodub  Musbb 
«.  Sbnabuttt  Mzbbaih 

[L  I.,  a,  8  Oalo,  587:  IOC.  L.  B..  401 


64. 


(/)  PUBOHABBB  XBOM  WiSOW. 

Bight  of  irarohaser  to  sue 


for  partition.— ultM^fMs  of  widow, — A  Hindu 
widow  being  oampetent  under  the  Hindu  law  to  put 
in  a  claim  to  enforce  partition  as  against  her  co- 
sharers,  there  is  nothing  to  prevent  a  purchaser  of 
her  estate  at  a  sale  in  execution  of  a  decree  from 
enforcing  a  like  daim.    Ruohookath  Pabjah  v. 

LUOKHUB  CHX7BDBB  DULLAL  ChOWDHBT 

[18W.B«28 


66. 


Bengal  whool  of 


Sindu'  law. — Widows*  etiale. — Joint  widowM, — 
Where  a  Hindu  governed  by  the  Bengal  school  of 
Hindu  law  dies  intestate,  leaving  two  widows  his  only 
heirs  him  surviving,  either  of  those  widows  may  seU 
her  interest  in  her  deceased  husband's  property,  and  the 
purchaser  thereof  is  entitled  to  enforce  a  partition  as 
agiunst  the  other  widow.  The  partition,  if  decreed, 
should  be  effected  in  such  a  way  as  would  not  be  de- 
trimental to  the  future  interests  of  the  reversioners. 

JaBOKIVATH  MUKHOFAOHYA  V,  MOTHUBABATH 
MUKHOFAPHYA 

[I.I..B.,9Calo.,680:  12  C.  I..  B.,  216 


66. 


AlienaHon  hy 


Hindu  widow  of  ahar^  in  family  dwellinff-honte, — 
An  assignee  of  a  Hindu  widow,  though  a  stranger  to 
the  family,  is  in  the  same  position  as  the  Hindu 
widow,  and  is  entitled  to  sue  for  partition  of  the  joint 
family  dwelling-house,  and  all  that  the  Court  has  to 
see  to  is  that  the  partition  should  be  carried  out  in 
such  a  way  as  not  to  affect  the  rights  of  the  rever- 
sioners. Bbpib  Bbhabi  Modvok  o.  Lal  Mohitb 
Chattofadhta    .        .    L  li.  B«  12  Calo.,  209 

Of)  Sob. 

07. , —  Suit  by  son  to  enforce  par« 

tition  against  father. — Miiakthara  law, — Un- 
divided Hindu  family, — Ancestral  immove<tble  pro- 
perty, — In  an  undivided  Hindu  family  the  son  has, 
und^  the  Mitakshara,  a  right  to  demand  in  the  life- 
time, and  against  the  will,  of  his  father,  the  partition 
and  possession  of  liis  share  in  the  ancestral  immove- 
able property  of  the  family.  Kali  Pabbhad  v.  Rax 
Chabab  .        I.IwB^lAll.,16e 


6a 


Biaht  to  prO' 


perty  not  acquired  by  birth, — In  a  suit  raought  by  a 
son  against  Us  father  to  compel  a  division  of  move- 


HTBTDn  IiAW—TABTITlOlX^eontinued, 

4.  RIGHT  TO  PARTITION— ooaWawrf. 

Of)  Sov^-eoniinued. 

Snit  by  son  to  enforce  partition  against 
father — eontinued, 

able  ^nd  immoveable  properW  inherited  by  the  latter 
from  his  paternal  cousin, — Meld  that  as  reguds  the 
jewels  of  which  plaintiff  required  an  account  the 
plaintifP  had  no  right  of  complaint,  altiiough  his 
father,  the  defendant,  had  made  an  unjust  and  par- 
tial distribution  of  them.  Held  also  that  the  suit 
to  enforce  a  division  of  the  immoveable  property 
could  not  be  maintained,  inasmuch  as  neither  the 
plaintiff  nor  the  defendant  acquired  any  right  of  such 
prmierty  by  birth.  Ratadub  NaiiLAtakbi  Chbtti 
0.  Eayadub  Makubda  Chbtti      .   8  Mad.,  466 

69.  -^— — ^— — ^  Moveable  aneee- 


tral  property. — Aneeeiral  hueineee. — On  the  Bombay 
side  of  India  a  Hindu  son  has  no  right  to  enforce 
partition  of  ancestral  moveable  property  in  the  hands 
of  his  father,  or  to  daim  a  separate  share  in  an  an- 
cestral business  against  his  lather's  will,  although 
the  son  alleges  that  his  father  is  preju^ced  against 
him  and  intends  to  deprive  him  of  his  succession  to 
such  property  and  business.  Semble, — ^That  a  son 
cannot  eidorce  partition  of  immoveable  ancestral  pro- 
perty under  similar  circumstances.  Ramohabdba 
Daoa  Naik  fl.  Dada  Mahadby  Naik 

[1  Bom,  Ap.,  76 

Biykt  qf  a  eon 


70.  

to  olaim  partition  of  moveable  ae  well  ae  immove- 
able proper^  in  hie  father* e  lifetime. — San*9  right 
to  partition  of  property  oowte  to  the  poueeeion 
of  hie  father  before  the  eon'e  birth, — Property  ae- 
quired  by  lUigation.^^8elfaequired  property  devieed 
bu  a  father  to  hie  eon  is  taken  iy  the  eon  under 
the  wUl  and  ie  eelf-aequired  in  hie  hande, — Sam- 
inye  of  father  ae  mUl  manager. — Property  left  by 
testator  to  be  held  moveable- or  immoveable  aeeord- 
ing  to  its  condition  at  testators  death, — Kapoli 
Bania  eaete.  Custom  of,  as  to  partition. — Per  Ap- 
FBAL  CoUBT. — ThtiTe  IS  no  distinction  between  move- 
able and  immoveable  property  as  regards  the  right 
of  a  son  in  an  undivided  family  governed  by  the 
Mitakshara  law  to  partition  in  the  lifetime  of  the 
father.  Per  Soott,  J.— Where  the  law  of  the 
Mayukha  applies,  a  son  is  entitled  to  demand  par- 
tition of  moveable  as  well  as  immoveable  property 
in  his  father's  lifetime.  Defendant's  great-grand- 
father ( Jf.)  died  in  1792,  leaving  a  will,  dated  1789, 
whereby  he  directed  his  property  to  be  equally  di- 
vided among  his  five  sons,  of  whom  JB.  (the  grand* 
father  of  d^endant)  was  one.  The  property  became 
the  subject  of  litigation,  and  was  not  divided  until 
1862,  long  after  the  death  of  R,,  which  took  place  in 
1808.  M*'e  share  was  received  in  1852,  by  the 
executors  of  his  son,  N.  (defendant's  father), 
who  had  died  in  1843.  Held  that  this  property 
came  to  the  defendant  by  inheritance,  and  was  an- 
cestral property,  and  was  not  capable  of  being  given 
or  willed  away  by  him.  Further,  that,  as  having 
regard  to  Jl£,'$  will,  there  was  no  apparent  intention 
on  the  part  of  the  testator  to  convert  into  money 
such  of  his  property  as  consisted  of  lands  and  houses. 
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mNBXJ  IiAW'-VARTlTlON -continued. 
4  RIGHT  TO  PARTITION— co»»/iiMttfrf. 
(^)  Son — continued. 
Suit  by  son  to  enforce  partition  against 
'  fifttlier — continued, 

the  general  rule  of  law  applied,  ru.,  that  the  pro- 
perty miut  he  held  to  be  real  or  pei'sonal  according 
to  the  actual  condition  in  which  it  existed  at  the 
testator's  death.  Seld,  also,  that  the  defendant's 
aon  had  a  right  to  claim  partition  of  this  property, 
although  the  defendant  had  no  son  bom  to  him  at 
the  time.  (1852)  he  came  into  possession  of  it.  All 
property  acquired  out  of  the  income  of  ancestral  pro- 
perty is  itself  ancestral,  whether  acquired  before  or 
after  the  birth  of  a  son.  In  order  to  entitle  a  cq- 
paroener  to  hold,  as  property  self -acquired  by  him, 
property,  which  has  been  recovered  by  his  exertions 
X^S'*  ^  litigation),  s)ich  property  must  have  been 
recovered  from  usurpers  holding  it  adversely  to  the 
family ;  the  coparceners  must  have  abandoned  their 
rights ;  and  where  such  abandonment  is  a  matter  of 
inference,  the  coparceners,  to  whom  it  has  been 
imputed,  must  have  been  in  a  position  to  sue.  A 
son  to  whom  his  father  leaVes  his  self -acquired  pro- 
perty by  will  taikes  the  property  under  the  will,  and 
not  by  inheritance ;  and  as  property  received  by  will 
is  held  by  Hindu  law  to  be  received  b^  gift,  such 
property  is  self -acquired  in  the  hands  of  the  son,  and 
18  not  subject  to  partition.  The  first  defendant  was 
.sued  by  his  son  for  partition.  Some  of  the  property 
in  the  defendant's  hands  consisted  of  his  earnings  as 
manager  of  a  mill  and  of  the  investments  of  such 
earnings.  The  mill  had  been  established  in  1860, 
and  the  defendant  bought  thirty-nine  shares  out  of 
the  ancestral  funds  in  his  hands.  He  was  appointed 
chairman  of  the  company,  and  managed  the  mill  for 
ten  years  without  any  remuneration.  His  manage- 
ment was  very  successful,  and  good  dividends  were 
dedared  every  year  from  1863.  In  1870  he  declined 
to  work  any  longer  without  remuneration,  and  at  a 
meeting  of  the  shareholders  he  was  ap]>ointed  manag- 
ing director,  and  was  granted  a  commission  on  all 
sales  effected  by  the  company.  Seld  that  'the  com- 
mission so  received  by  the  defendant  was  his  self* 
acquired  property.  Under  the  circumstances  it 
might  safely  be  inferred  that  he  did  not  obtain  the 
ap]>ointment  of  manager  by  the  direct  influence  of 
the  shares  which  he  held  in  the  company.  The  gra- 
tuitous services  which  he  had  for  years  rendered  to 
the  shareholders  had  influenced  them  in  giving  him 
the  appointment,  and  such  influence  could  not  be 
said  to  have  becoi  created  by  the  direct  instrumen- 
tality of  the  ancestral  property.  In  a  suit  for  par- 
tition brought  by  a  son  against  his  father, — Held  that 
the  plaintiff  was  entitled  to  partition  d  the  ances- 
tral property  as  it  subsisted  at  the  date  of  the  suit. 
A  custom  alleged  to  exist  among  the  Kapoli  Bania 
caste,  according  to  which  a  son  is  not  entitled  to  the 
partition  of  ancestral  property  in  his  father's  life- 
time and  against  his  father's  will,  held  not  proved. 
Jaoicohandas  Manoaldas  v.  Mavoaldab  Na- 
THUBHOT         .        •         I.  li.  IL,  10  BonL,  628 


7L 


Son,  Partition  hj.—/iight  of 


moue  as  against  mortgagee  of  ancestral  property,-^ 
In  a  suit  by  four  sons,  members  of  a  joint  family,  for 

11 


HnTDU  LAW— PARTITION— to»^;»K#£f. 

4  RIGHT  TO  PARTITION— co»^i««««. 

{g)  Son — continued. 

Son,  Partition  by — continued, 

determination  of  right  and  partition  of  family  pro- 
perty which  had  been  mortgaged  by  then*  father  as 
security  for  a  loan  and  had  been  sold  in  execution  of 
a  decree,  the  father  being  still  alive,  as  well  as  his 
second  wife,  who  was  not  incapacitated  by  age  from 
bearing  children, — Held  that  the  mortgagee  could 
not  stand  in  a  better  position  than  thef^her  against 
whom  the  sons  had  a  right  to  require  partition  of  the 
property  so  far  as  it  was  ancestnJ.  Loohun  SnrdH 
c.  Nbmdhasbb  SivoH    .        .       sow.  B.,  170 

72. 


Bight  of  sons  to 

partition.—Indebtedness  of  father. — Minor  sons. — 
Under  Mitaksharalaw,  minor  sons  have  rights  in  an- 
cestral property,  for  a  declaration  of  which  by  parti- 
tion their  mother  can  proceed  against  their  &ther 
and  his  creditors.  Partition  in  such  a  case  might  be 
ordered  against  the  will  of  the  father,  without  actual- 
ly taking  the  property  out  of  his  hands.  Even  where 
sons,  because  of  their  minority,  are  incapable  of  sig- 
nifying their  intention  of  enforcing  partition,  it  is  open 
to  a  Court  to  discover  whether  there  are  special 
circumstances  which  would  make  a  partition  desirable. 
Lbkjeicbaj  Koobs  e.  Sibdab  Dtal  Sikoh 

[25W.R.,4a7 


(*)  SON-IK-LAW  0»  LUVATIO. 


78.- 


-  Partition  of  lunatio'sestate* 


■Joint  property  in  Mitakshara  family^ — ^The  hus- 
band of-  a  lunatic's  daughter  applied  to  the  Court  to 
declare  his  father-in-law,  who  was  a  member  of  a  joint 
MitaJcshara  family,  to  be  a  lunatic,  and  appoint  a 
manager  of  his  property  and  a  guardian  of  his  person 
under  Act  XX^CV  of  1868.  The  Court  found  that  the 
application  was  mads  with  a  ^ew  to  taking  consequent 
proceedings  for  partition.  Qucsre, — Assuming  the  ap- 
pEcation  to  be  made  with  a  view  to  a  partition  of  the 
property,  and  that  the  lunatic  was  declared  a  lunatic 
under  the  Act,  whether  a  partition  could  be  had*    In 

TEB    MATTBB    09    THB    BBTITION    07  BhOOFBITDBA 

Nabaik    Roy.     Bhoopbvpba  Nabain    Rot    v. 
Qbbbsh  Nabain  Rot   .      I.  Ii.  B.,  6  Calc,  688 

[8  C.  L.  B.,  80 


74.. 


(t)  Widow. 
-Widow,  Partition  by.- 


'Q¥ound 
for  excUmonfrom  right. — Likelihood  oj  re-marriage, 
— ^There  is  no  ground  for  the  exclusion  of  a  Hindu 
widow  from  a  claim  to  partition,  for,  as  the  law  now 
stands,  she  may  re-marry  and  have  issue.  Biicola  v, 
Danooo  Kansabbb         .        .       18  W.  B.,  188 


76. 


Power  of  widow 

to  enforce  partition. — It  is  competent  to  the  childless 
widow  of  a  Hindu  dying  without  other  nearer  heirs  to 
enforce  the  actual  division  of  the  family  property  in 
which  her  husband  at  his  death  was  entitled  to  share, 
when  the  separation  of  her  husband  has  taken  place 
and  his  share  been  ascertained,  though  not  actually  set 
apart  in  specie.    Rax  Joshi  e.  Lakshmibbai 

[1  Bom.,  188 

4k 
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HINDU  IjAW -VARTITIOIS— eo»iinued. 
4.  RIGHT  TO  PARTITION~ccm«m»«/. 
(t)  Wijyow—oontinued. 
Widow,  Fartitlon  by — continued, 
76.  ^— — — — ^-^—  DiaoreUom      of 
Court, — Widow  with  daughters  andgrandeone, — ^The 
question  whether  a  Hindu  widow  is  entitled  to  parti- 
tion is  one  for  the  discretion  of  the  Court  in  each 
particular  case.    In  this  case,  where  the  plaintiff  had 
daughters  and  gprandsons,  and  the  share  she  was  en- 
tit!^  to  through  her  hushand  was  considerable,  she 
was  held  entitled  to  a  decree  for  partition.   SouDAHi- 

IfBT  BOBSBB  «.  JOGBSH  ChUNPBB  DuTT 

[I.Ii.B.,2Calo.,a62 


77. 


7a 


Might  of  widow* 


io  partition,  or  to  separate  enjogmewt  of  joint  pro- 
pertv, — A  claim  by  one  of  several  widows  to  an 
absolute  partition  of  the  joint  estate,  giving  to  each 
a  share  in  severalty,  is  not  maintainable.  A  case 
may  be  made  out  entitling  one  of  several  widows  to 
the  relief  of  separate  possession  of  a  portion  of  the 
inheritance.  Such  relief  ought  to  be  granted 
when,  from  the  nature  or  situation  of  the  property 
and  the  conduct  of  co- widows  or  co-widow,  it  appears 
to  be  the  only  proper  and  effectual  mode  of  securing 
the  enjoyment  of  her  distinct  right  to  an  equal  share 
of  the  benefits  of  the  estate.  Upon  the  death  of  the 
bite  Raja  of  Tanjore,  the  Government  of  Madras,  in 
the  exercise  of  their  sovereign  power,  took  possession 
of  the  estate  and  private  property  of  the  Raja.  Subse- 
quentiy,  the  Government  made  over  to  the  widows 
and  daughter  of  the  Raja  the  Lrnded  and  personal 
property,  having  previoudy  obtained  the  opinion  of 
the  Hindu  law  officers  of  the  Sudder  Court  on  a 
question  put  with  the  view  of  ascertaining  the  Hindu 
law  as  applicable  to  the  case.  The  order  of  Govem- 
men£  contained  the  following  direction :  "  The  estate 
will  therefore  be  made  over  to  the  senior  widow,  who 
will  have  the  management  and  control  of  the  pro- 
perty, and  it  wUl  be  her  duty  to  provide  in  a  suit- 
able manner  for  the  participative  enjoyment  of  the 
estate  in  question  by  the  other  widows,  her  co-heirs. 
On  the  death  of  the  last  surviving  widow,  the 
daughter  of  the  late  Raja>  or  failing  her  the  next 
heirs  of  the  late  Raja,  if  any,  will  inherit  the  pro- 
perty.*'  In  a  suit  by  two  of  the  widows  against  the 
senior  widow,  and  the  14th  defendant,  the  alleged 
adopted  son  of  the  Lite  Raja,  for  a  division  of  the 
moveable  property  which  had  been  made  over  to  the 


Settlement  6g  CO-    I 

parcener  onwife.—JPurehaeerfor  value, — In  pursu- 
ance of  an  ante-nuptial  agreement  made  in  considera- 
tion of  marriage  with  the  father  of  A.,  his  intended 
wife.  A,!/".,  an  undivided  member  of  a  Hindu  &nuly, 
executed  a  post-nuptial  settiement  in  favour  of  ^., 
whereby  he  declared  that  during  his  lifetime  his  share 
in  the  joint  family  property  should  be  enjoyed  by 
husband  and  wife  jointly,  and  after  his  death  his 
share  should  belong  to  A,  On  the  death  of  A,  If,,  A. 
sued  his  coparcener  to  recover  by  partition  the  share 
of  A,  N,  in  the  joint  family  property.  Held  that  A. 
was  entitled  to  recover.  AijAicblij  v,  Ranoasaici 
[I.I..B.»7MacU688 


4.  RIGHT  TO  PARTITION— coa^tJiiwd. 

(t)  Widow— eoniinued. 

Widow,  Partition  hj— continued, 

senior  widow  by  the  Government  of  Ifadras,  and  for 
the  cancellation  of  the  adoption  of  the  14th  defend- 
ant,— Seld  that  the  cbum  of  the  14th  defendant 
by  right  of  adoption  being  as  lineal  heir  to  the 
Eiaja  in  preference  to  the  widows,  would  not  be 
maintainable,  assuming  the  adoption  to  have  been 
valid.  To  that  claim  the  absc^ute  ownership  of  the 
Government  in  the  interval  from  the  death  of  the  Raja 
until  the  act  of  State  by  which  the  transfer  was 
made  to  the  widows  and  daughters  is  fatal.  JUOT- 
lAMBA  Bati  Saiba  V.  Kamasshi  Bati  Saiba. 
Bayi  Saiba  v.  Juoyiamba  Bayi  Saiba 

[8  Mad.,  424 


79. 


CO'widowe. — 


Widows  inheriting  joifUlg. — Order  for  separcUe  pos- 
session and  enjogment, — Widows  who  take  a  joint 
interest  in  the  inheritance  of  their  husband  have  no 
right  to  enforce  an  absolute  partition  of  the  estate 
between  themselves.  But  where,  from  the  conduct 
of  one  or  more  of  their  number,  separate  possession 
of  a  portion  of  the  inheritance  b  the  only  likely 
means  to  secure  for  each  peaceful  enjoyment  of  an 
equal  share  of  the  benefits  of  the  estate,  an  order  for 
separate  possession  and  enjoyment  may  be  made. 
Jijogimba  Bagi  Saiba  v.  Kamakshi  Bagi  Saiba,  3 
Mad.,  424,  referred  to  and  approved.  Gajapathi 
NiLAUANi  V,  Gajapathi  Radhamani 

[I.  L.  R,  IMad.,  290: 1  C.  U  R.,  97 
KB.,4I.A^212 


80. 


Co'widows, — 


Arrangement  for  separate  enjogment, — Although 
the  two  widows  of  one  and  the  same  husband  may 
arrange  for  the  enjoyment  of  the  estate  in  separate 
portions,  there  can  be  no  compulsory  partition  oon- 
veiidng  the  joint  estate  into  an  estate  in  severalty. 
The  interest  of  one  of  two  such  co-widows  cannot  be 

sold.      EBTHAPBBiniAL  V,  VbKKABAI 

[I.  K  R.,  2  Mad.,  194 


8L 


Co-heiresses, — 


Suit  to  enforce  partition, — Two  widows,  co-heiresses, 
in  joint  possession  of  property  by  the  Hindu  Uw  are 
in  the  nature  of  coparceners,  and  one  of  them  can 
enforce  partition  agiunst  the  other  notwithstanding 
the  limited  character  of  their  tenure,  and  although 
such  partition  is  not  binding  on  the  reversioners. 
Padkaxaki  Dasi  V,  Jagadamba  Dabi 

[6  B.  Ii.  B.,  134 


(/)  WIPB. 


82. 


Bight 

partition.— ^Aartf    of,    on 


of  wife  to  demand 
partition. — Although 


when  a  partition  does  take  phice,  a  wife  in  a  MituL- 
shara  joint  family  is  entitled  to  a  share,  she  has  no 
right  herself  to  take  the  initiative  and  demand  a 
partition,    SuxtDBB  Bahv  v,  Monohub  Lall  Upa- 

DHYA 10C.Ii.B^70 
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HINDU  LAW-PABTITIOir-coji<fjM»ed. 


6.  SHARES  ON  PARTITION, 
(a)  Obkxbal  Mods  of  Diyision. 


8& 


Mode  of  divlBion.— i9«r«tfK>r- 


shtp  umHl  partition,''Mulefor  par^iYtow.— In  joint 
families  governed  by  the  M itakshan  law,  the  prin- 
ciple of  sarviyonhip  tB  in  force  nntU  partition,  and 
upon  partition  distribution  amongst  the  different 
membm  of  the  family  should  be  made,  not  according 
to  the  ordinary  Hindu  rule  of  heirship,  but  per 
9iirp€s,    iUnrASAiv  SnreH  v.  Hbbbai.ai. 

[I.  lb  B.,  6  Cale^  142 

84i Method^  of  ateer- 


taining  shore*  when  some  of  the  family  remaim 
umited  after  a  partial  partition, — A  Hindu  died,  leav- 
ing two  sons.  A,  and  M,  A,  had  one  son,  C,  and  B, 
had  three  sons,  !>.,  J?.,  F,  C.  had  three  sons,  i>. 
one,  S,  two,  and  F.  one.  In  1867  two  of  C/e  sons, 
the  two  sons  of  F,,  and  the  son  of  J^.  brought  a  suit 
to  obtain  their  shares  of  the  family  property.  For 
the  purpose  of  that  suit  the  property  was  divided 
into  twelve  shares.  Of  the  six  shares  due  to  A.'e 
branch  three  were  allotted  to  the  two  sons  of  C.  Of 
the  six  shares  due  to  S,*e  branch  two  were  allotted  to 
the  sons  of  F,  and  two  to  the  son  of  F.  The  re- 
maining five  shares  were  enjoyed  in  common  by  the 
rest  of  the  family,  C,  his  third  son,  and  the  son  of 
J>^  who  remained  in  union.  In  1872  C  died.  In 
1879  the  third  son  of  C.  sued  the  son  of  D.  to  reco- 
ver his  share  of  the  family  property,  claiming  three 
fifths  of  the  whole.  The  Subordinate  Judge  award- 
ed him  a  moiety,  on  the  sround  that  the  present 
state  of  the  family  alone  was  to  be  considered  in  as- 
certaining the  shares.  Seld  that  the  plaintiff  was 
entitled  to  the  amount  claimed  by  him.  The  rule 
that  as  between  different  branches  division  should  be 
per  etirpee,  and  as  between  sons  of  the  same  father 
per  capita,  applies  to  cases  in  which  all  the  copar- 
oeners  desire  partition  at  the  same  time,  and  not  to 
cases  of  partial  partition.  Where  a  joint  family  in 
an  advanced  state  of  development  is  broken  up  by 
partition,  regard  must  be  had  to  the  successive  vest- 
ed interests  of  each  branch,  and  in  order  to  secure 
equality  of  shares  division  per  etirpea  at  each  stage 
when  a  new  branch  intervenes  is  necessan^.  Mak- 
JAVATHA  o.  Naiutava      .  I.  Ii.  IL,  6  mad^  862 


if)  Adoftsd  Son. 


86. 


Share   of  adopted   son.- 


8on  horn  after  adoption  qf  ton.— The  share  of  an 
adopted  son  where  sons  are  afterwards  bom  is  one 
fourth  of  the  share  of  a  son  bom  to  the  adoptive 
father  after  the  adoption.  Attayv  Hvffavab  «. 
KiLADAiom  AmcAL  .1  Mad.,  45 


86. 


Share    of    an 


adopted  eon  of  a  nainral  eon  on  partition  in  a 
Mitakehara  famittf, — Initeniion  ae  to  joint  or  «s- 
veral  o«jisr«Aip.--On  partition  in  a  Mitakshara 
family,  an  adopted  son  and  the  adopted  son  of  a 
natural  son  stand  exactly  in  the  same  position,  and 
each  takes  only  the  share  proper  of  an  adopted  son, 
— I.S.,  half  of  the  share  which  he  would  have  taken 


II 


HIKDU  IiAW-PABTITION— coaitwwrf. 
6.  SHARES  ON  PARTITION— coa^wasd. 
i/>y  Adoptbb  ^^---conUwned, 
Share  of  adopted  Bon^^eontinmed, 

had  he  been  a  natural  son.  The  fact  that  such  an 
adopted  son,  a  member  of  a  Mitakshara  family,  be- 
comes upon  adoption  a  joint  owner  of  the  family 
property,  will  not  prevent  the  operation  of  the  rule. 
RAGHUBAnriri)  I>08b  v,  Sadhv  Chubn  Doss 

[I.  Ii.  B^  4  Oalo,  425 : 8  O.  I»  B^  684 


87. 


8udras,^Suit 


for  partition  &v  adopted  toa.^— Assuming  that,  ac- 
cording to  the  Mitakshara,  the  share  of  an  adopted 
son  on  partition  is  limited  to  one  half  of  the  share 
which  he  would  have  taken  had  he  been  a  natural 
son,  this  rale  does  not  apply  to  Sudras,  amongst 
whom  the  adopted  son  is  dedared  to  be  entitled  to 
an  equal  share  with  a  legitimate  son  bom  after  the 
adoption.  Eaghuhanund  Does  v.  8adhn  Churn 
Doee,  I.  L,  JL,  4  Cale.,  426,  doubted.  Raja  v. 
SvBBABAYA     .  •   I.  Ii.  B.,  7  Mad.,  268 


(e)  Davohtbb. 


88. 


Share  of  daughter.-— ^jr- 


penaet  for  marriage  of  unmarried  daughter e^'^^TO- 
perty  sufficient  to  demy  the  expenses  of  the  nup- 
tials should  be  given  to  unmarried  daughters,  on  a 
partition.  Damoodub  Missbb  v.  Sevabuttt  Mis- 
.  L  Ii.  B.,  8Calo.,687:  lOO.  IwB.»  401 


(d)  Gbaitdmothxb. 


88. 


Share   of  grandmother.^ 


Fight  to  mainienanoe  until  jpar<t7t<m.— According 
to  the  Mitakshara,  the  mother,  or  the  grandmother, 
is  entitled  to  a  share  when  sons  or  grandsons  divide 
the  family  estate  between  themselves ;  but  she  can- 
not be  recognise  as  the  owner  of  such  share  until 
the  division  is  actually  made  ;  she  haa  no  pre-exist- 
ing right  in  the  estate,  except  a  right  of  mainten- 
ance. JuDBOONATH  TBWAXSB  fL  BlSHOKATR  Tb- 
WABBB.       ShBO      DTAL    TbWABBB    «.    JUPOONATB 

Tbwabbb.  Shbo  Dyal  Tbwabbb  e.  Bishoitath 
Tewabbb.  Shib  Dtal  Tbwabbb  «»  Bishonath 
Tbwabbb 8  W.  B.,  81 

90.  ■■  A  grandmother 

held  not  entitled  to  a  share  of  the  joint  family  pro- 
pertv  on  partition.  Radha  Ejbhbn  M jot  e.  Baok- 
kAMAB      ....    I.I-.B.,8A11.,U8 

PUDDTTX    MOOSBBB    DOSSBB    V.    RAYBB    MOVEB 

DoBSBB  .        .    12W.B.,408 

Upheld  on  review  in    Ratbb  Monbb  Dossbb  e. 

PUSDUX  MOOKBBB  DOSMB    .     18  W.  B.,  88 


81. 


Self'oequired 


property  of  father  on  partiHan.—UjaeT  the  Mitak- 
shara law,  a  grandmother,  on  partition^  is  entitied  to 
a  share  in  the  joint  family  property.  8emble,-^Tb» 
rule  of  law  to  be  found  in  the  2nd  vol.  of  Yyavastha 
Chandrika,  pp.  856-859,  which  ]ap  down  that,  when 
the  father  makes  the  partition  of  his  own  choice,  his 
mother  is  not  entitled  taa  share,  is  intended  to  apply 

4k2 


Digitized  by 


Google 


(    2467    ) 


DIGEST  OF  CASES. 


(    2468    ) 


SUStDTJ  liA'W'-TABTinO'N'-^onUtmed. 
6.  SHARES  ON  PARTITION -eonHnued. 

(d)   GBANDMOTHBB— COH^flMCMi. 

Share  of  grandmother— ron^'iMtfd. 
only  to  the  aelf-aoquired  property  of  the  father. 
Badsi  Bar  «.  Bhugwat  Kabaik  Dobbt 

[L  Ii.  B^  8  Calc,  648:  U  C.UB^  186 


02. 


Qrandehildren, 


'^JELighi  of  grandmother  to  share. — In  a  suit  for  par- 
tition among  the  members  of  a  joint  Hinda  family, 
oonsiBtiDg  of  the  heirs,  in  different  degrees,  of  five 
brothers,  a  decree  for  partition  according  to  certain 
proportions  was  made,  subject,  so  far  as  the  decree 
affected  property  derived  through  the  eldest  brother, 
to  maintenance  for  his  widow,  A.  Among  other  par- 
ties to  the  suit  were  B„  the  g^randdaughter  by  the 
eldest  son  of  A,,  and  (7.,  her  second  son.  C,  died  in 
1880,  leaving  a  widow,  2).,  and  four  infant  sons.  A-t 
who  was  not  a  party  to  the  piyiation  suit,  now  sued  B. 
and  D,  and  the  iiifant  sons'of  C  for  a  declaration 
that  she,  as  such  widow  and  mother,  was  entitled  to  a 
share  in  the  partitioned  properties  equal  to  those  of 
her  granddaughter,  B.,  and  her  grandsons,  the  in- 
fant sons  of  C,  Held  that  such  a  suit  would  lie,  it 
not  being  a  suit  for  partition  exclusively  among 
gprandsons,  and  that  A,  was  entitled  to  an  equal  share 
with  her  gpranddaughter  and  grandsons  in  the  pro- 
perties which  under  the  partition  decree  had  been 
allotted  to  the  representatives  of  her  husband,  and  to 
alif  e  interest  in  the  income  of  the  property  remain- 
ing unpartitioned.  Sibbooboobdbbt  Dabia  v.  Bus- 
sooKUTTT  Dabia  •    I.  la.  B.,  7  Calc,  181 

(«)  Mbicbeb  AOQxnBnrO'  tbbbh  Pbofbbtt. 


88. 


Share  of  member  Inoreas- 

ing  joint  estate. — Double  share, — ^Whatever  is 
acquired  at  the  charge  of  the  patrimony  is  subject  to 
partition;  but  if  the  common  stock  is  improved  an 
equal  share  is  ordained.  Where  a  coparcener,  with 
comparatively  small  detriment  to  the  joint  estate, 
acquires  any  separate  property  by  his  own  labour  or 
capital,  the  property  is  nevertheless  to  be  considered 
joint,  although  the  acquirer  gets  a  double  share. 

JUDOOKATH  TbWABBB  V,  BiSHONATH  TbWABBB. 
ShBO  DTAL  TbWABBB  V,  JUDOONATH  TbWaBEB. 
SBXO  DTAL  TbWABBB  V.    BiSHOKATH  TbWABBB. 

Shib  Dzal  Tbwabbb  v.  Bishonath  Tbwabbb    • 

[8W.B.,61 


84. 


•  Property  aegutr- 


ed  by  exertion  of  particular  members, — J)oulle  share, 
— ^Where,  with  small  aid  from  paternal  property,  se- 
parate and  distinct  properties  are  acquired  principaUy 
through  the  exertions  of  particular  members  of  a 
joint  Hindu  family,  such  members  are  entitled  to  a 
double  share  upon  separation.  Sbbb  Nabain  Bbbah 
9.  Goobo  Pbbsaud  Bbbah  .        ,   6  W.  B.,  218 


86. 


Share  of  inore^ 


meut  to  estate. — Where  one  of  the  members  of  a 
joint  undivided  family  purchases  for  the  benefit  of, 
and  with  funds  belong^ing  to,  the  family,  he  is  enti- 
tled to  such  a  share  cdP  the  property  covered  by  that 
purchase  as  is  equal  to  his  original  share  in  the  eor- 


BUSrpXJ  LAW— PABTTFION— 0o»#t»Mi. 

5.  SHARES  ON  FAKnTlO^—oontinmed. 

(e)  Mbmbbb  AcquiBiKO  pbbah  Pbofbbit— con* 
tinned. 

Share  of  member  Inoreasixig  Joint  estate 

— eoniinued, 

pus  of  the  estate,  on  the  principle  that  the  increment 
must  follow  the  same  rule  as  the  corpus,  Kalibb 
SuvKUB  Bhadoobbb  v.  Eshav  Chundbb  Bhadoo- 
BBB 17  W.  B.,  628 


88. 


Seooverg  of  pro- 


P^rhi  by  one  member  at  his  own  expense  and  labour. 
— The  Court  declined  to  extend  to  all  the  remote 
branches  of  a  Hindu  family  separate  in  mess  and 
estate,  and  having  no  common  interest  like  tiiose  of 
brothers,  the  doctrine  laid  down  in  a  solitary  case  in 
which  an  elder  brother,  who  recovered  certain  property 
by  his  own  money  and  labour,  was  awarded  two  thirds 
of  the  property,  and  the  younger  brother  obtained 
only  one  third.  Bishbswab  Chakbatabti  v.  Shi- 
TUL  Chundaa  Chazbayasti         .    8  W.  B.,  18 


87. 


(/)  MOTHBB. 

Share  of  m.othBT.^Aneestral 


property. — Mitakshara  law, — Share  of  mother  on 
partition  between  father  and  sons. — Upon  a  parti- 
tion of  ancestral  proper^  between  a  father  and  his 
sons  during  the  lifetime  of  the  father,  the  mother  is, 
under  the  Mitakshara  law,  entitied  to  a  share.    M  a- 

HABBBB  PBBSAD  9.  RaMTAD  SiN&H 

[12  a  Ii.  B.,  80 :  20  W.  B.,  182 


8a 


I*artitioH  in 


faiher^s  lifetime.— Mitakshara  law.— By  the  Mitak- 
shara law  a  son  may  sue  during  the  lifetime  of  his 
father  for  a  partition  of  the  ancestral  property.  On 
such  a  partition  being  made,  the  mother  is  entitied 
to  have  a  share  allotted  to  her,  by  way  of  mainten- 
ance or  otherwise,  equal  to  a  son's  share.  Laubbt 
SiNQH  V.  Bajcoomab  Singh    .    12  B.  Ii.  B.,  878 

C20W.B^887 

Share    of  step- 


mother.— Partition  between  sons. — According  to  the 
leading  authorities  of  the  Mitakshara  school,  both 
mother  and  stepmother  are  equal  sharers  with  the 
sons.    Damoodub  Missbb  v.  Sbkabuttt  Misbain 
[I.  L.  B.,  8  Oalo,  687: 10  a  L.  B.,  401 


loa- 


•  Partition  among 


sons. — Deceased  son. — On  a  partition  among  her 
sons,  a  mother  is  entitled  to  obtain  a  share  as  repre- 
sentative of  a  deceased  son,  as  well  as  one  in  her  own 
right.  JUGOKOHAK  Haldab  V.  Sabodakotbb 
DossBB  .        .        .        .    L  li.  B.,  8  Cala,  148 


lOL 


Salf'broth^s 


and  mother. — Mother's  share. — Where  there  is  a 
partition  after  the  father's  death  between  several 
brothers,  some  of  whom  are  by  one  wife,  some  by 
another,  and  either  wife  survives  at  the  time  of 
partition,  the  property  should  be  first  divided  be- 
tween all  the  brothers,  and  the  widow  takes  an  equal 
share  with  her  own  sons  of  the  whole  portion  allotted 
to  them.    FoUowiag  the  decisions  quoted  by  Sir  F. 
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5.  SHARES  ON  FABHTIlOIf^eonimued. 

{/)  MoTHBB — eoniimted, 

Sliare  of  moth.eT'—eotUinued, 

MacDftaghten,  in  his  "  CooBiderations  of  Hinda  Law/' 

bat  doubtmg  their  propriety.    Cally  Chubn  Mul- 

uoK  o.  Janova  Dabsbb  .  1  Ind.  Jur^  IT.  8.,  284 


108. 


—    Partition    by 


sons.— Share  of  »o».— On  partition  of  the  family  pro- 
perty by  the  sons  after  their  father's  deat£^  the 
mother  is  entitled  to  share  equal  to  that  of  a  son. 
If  she  has  before  the  partition  received  property  from 
the  father  either  by  gift  or  will,  amounting  to  more 
than  a  son's  share,  she  is  entitled  to  nothing  more  on 
partition :  if  she  has  received  less,  she  is  entitled  on 
partition  to  as  much  as  will  make  what  she  has  re- 
ceived equal  to  a  son's  share.  Jodoovath  Dby 
ScBOAB  «.  Baojonath  Dby  Sisoab 

[laS.  11.1^885 


108. 


Partition  afier 

deaik  of  faiher.Sang  of  d4fflsrent  unves.—Ou  a 
partition  after  the  father's  death  between  brothers, 
the  sons  of  difPerent  wives  who  are  alive  at  the  time 
of  the  partition,  such  wives  are  entitled  to  share 
with  their  sons.  Tobit  Bhoobuk  Boitvbbjbb  v, 
Takapbosohno  Bokbbjbb 

[I.  L.  B^  4  Gala,  766 : 4  O.  I-.  R^  161 


104. 


Share  of  widow 


mother  o»  partition  in  ancegtral  and  proceeds  of 
amceetral  properUf.—A,  Hindu  mother  on  partition 
is  entitled  to  a  share  equal  to  that  of  a  son  both  in 
the  ancestral  property  of  her  husband  and  in  all  pro- 
'perty  acquired  with  the  proceeds  of  such  ancestral 
property.  Sudanund  Mohapattur  v.  Soorjoomonee 
Dagee,  11  W,  K,,  436,  dissented  from.  ISBBB  Pbb- 
8HAD  SuraH  V,  Kasib  KOOEI^ 

[I.  L.  B.,  10  Oalc,  1017 


105. 


Partition    by 


eone.—  Wtdow'e  ehare.^Will,  Conetmotion  of— 
On  partition  of  the  joint  family  property  by  the  sons 
after  their  father's  death,  the  widow  is  entitled  to 
get  a  share  equal  to  that  of  each  of  the  sons,  and,  if 
i»he  has  received  any  property  either  by  gift  or  legacy 
from  the  father,  she  is  entitled  to  so  much  only  as 
with  what  she  has  already  received  would  make  her 
share  equal  to  that  of  each  of  the  sons.  Jadoonath 
Dey  Sircar  v.  Brojonath  Dey  Sircar,  12  JS.  L,  S,, 
385,  followed.  MThere  a  Hindu  by  his  will,  after  be- 
queathing a  legacy  to  his  widow  of  ftl,000  and 
appointing  her  executrix  along  with  other  executors, 
directed  that  his  executors  should  divide  the  estate 
amongst  his  sons  in  accordance  with  the  shastras 
after  his  youngest  son  had  attained  majority,— JTcZd 
that  such  direction  did  not  amount  to  an  absolute 
bequest  to  his  sons  so  as  to  exclude  the  widow  from 
being  entitled  to  a  sharo  upon  a  partition  between 
the  sons.  Kishobi  Mohuh  Ghobb  v,  Moni  Mohitn 
Ohosb  .        .        .    I.  L.  B.,  12  Cala,  166 

(^)  Wii>ow. 

106.  81iare  of  widow.— Son  of 

kusband'e     half-brother.— Widow     of    husband's 


HINDU  IjAW^TABTJTIOIS— continued, 
6.  SHABES  ON  PABTITION— eofi^taasi. 
Of)  WiDOir— continued. 
Share  of  widow— continued, 

father. — The  plaintiff,  the  widow  and  heiress  of  one 
N.,  brought  a  suit  for  partition  of  the  estate  of  one 
R.  (her  late  husband's  father)  against  A.,  a  son  of 
her  late  husband's  half-brother,  and  K.,  the  widow  of 
M.,  the  parties  to  the  suit  being  the  only  members  of 
the  family  then  aUve.  ffeld  that  A.  took  a  one- 
half  share  in  the  estate,  the  other  half  share  being 
divisible  hetween  the  widow  of  B.  and  the  widow  of 
If.  Cally  Chwrn  Mullich  ▼.  Janoea  Dossee,  1  Ind. 
Jur.,  Jf.  S.,  284,  followed.  Ebisto  Bhabhtbt 
DosBBB  V.  Abhtttosh  Bosit  Mttluox 

[I.Ii.B.,ldCala,d9 


107. 


'Mitakshara 


law. — Joint  undivided  property.^A  Hindu  widow, 
entitied  by  the  Mitakshara  law  to  a  proportionate 
share  with  sons  upon  partition  of  the  nmily  estate, 
can  claim  such  share,  not  only  quoad  the  sons,  hut 
as  against  an  auction-purchaser  at  the  sale  in  the 
execution  of  a  decree  of  the  right,  title,  and  interest 
of  one  of  the  sons  in  such  estate  before  voluntary 
partition.    Bilaso  v.  Dika  Nath 

IXIi.B.,8AlL,88 

108. 


Widow    of 

deceased  brother. — Where  there  has  been  a  general 
partition,  but  some  of  the  property  remains  joint, 
the  widow  of  a  deceased  brother  will  not  participate 
in  the  undivided  residue.       Badahoo  Eoowab  «. 

WnZBBB  SlKG^H 

[1  Ind.  Jur.,  TSr.  a,  144:  6  W.  B^  78 

(A)  Wot. 

109. Share  of  wife.— Mitakshara 

law.— Distribution  by  mortgages  and  sales  in  exe- 
cution.— By  verses  1  and  2  of  section*  7  of  Chapter 
I  of  the  Mitakshara,  when  a  distribution  of  ancestral 
property  is  made  during  the  lifetime  of  a  father  of 
a  family  subject  to  Mitakshara  L&w,  his  wife  is  en- 
titled to  an  equal  share  with  her  husband  and  her 
sons,  ffeld,  in  this  case,  that  the  mortgages  by  A. 
and  the  sales  in  execution  which  occurred  during  his 
lifetime  must,  as  ag^ainst  the  defendants,  be  taken  to 
be  a  distribution  within  the  meaning  of  those  verses ; 
and  as  possession  was  taken  by  the  defendants 
during  A.'s  lifetime,  it  must  be  considered  a  distri- 
bution made  within  that  period,  and  therefore  the 
widow  was  entitled  to  an  equal  share  with  her  two 

sons.      PUBSID  NaBAIF  SiNGh  V.  HOKOOICAN  SiKO 

[I.  li.  B.,  6  Calo.,  846 :  6  C.  li.  B.,  676 

BvLDBO  Snran  v.  Mahabbbb  Sikgh 

[1  Agra,  166 


110. 


Mitakshara 


law.— Ancestral  property. — ^Under  the  Mitakshara 
law,  where  partition  of  ancestral  property  takes 
place  between  a  father  and  a  son,  the  wife  of  the 
father  is  entitled  to  a  share.  Mahabeer  Persad 
V.  Ramyad  Singh,  12  B.  L.  R.,  90s  Laljeet  Singh  ▼. 
Bajcoomar  Singh,  12  B.  L.  B.,  373;  Jodoonath  Dey 
Sircar  v.  Brojonath  Dey  Sircar,  12  B.  L.  B,,  385; 
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and  Pwrnd  Narain  Singh  v.  ffonooman  Sahcnf,  I, 
L.  R,,  6  Cole,,  846,  followed.  Sumbun  Thazub  «. 
CHuiTDBAinnr  Mubbb        .    I.  Ij.  B^  8  Calo..  17 

[9  a  L.  B^  416 
SiTKDUB  Baku  v.  Movohub  Lall  Ufashta 

[10  C.  li.  B.,  79 

6.  EIGHT  TO  ACCOUNT  ON  PARTITION. 


IIL 


Bight  to  account  of  past 


traziflaotioxis.~iSiar«  tf»  autstandinp  dthU.— Inter- 
est — A  pliuntiif  entitled  on  partition  to  half  the 
property  in  the  hands  of  his  brother  ia  boand  to 
bring  into  hotch-pot  any  ancestral  property,  or  pro- 
perty acquired  from  ancestral  funds  which  may  be  in 
his  own  hands,  but  ia  not  liable  to  account  for  money 
received  by  him  from  his  father  while  living  in  com- 
mensality  with  him  and  his  brother,  the  circum- 
stances of  such  receipt  not  being  of  a  kind  to  impute 
fraud.  Members  of  an  undivided  Hindu  family 
making  partition  are  entitled,  as  a  rule,  not  to  an 
account  of  past  transactions,  but  to  a  division  of  the 
family  property  actually  existing  at  the  date  of  par- 
tition. In  a  partition  suit,  the  Court  ought  not  to 
order  an  immediate  money  payment  by  the  defendant 
to  the  plaintiff  of  his  share  in  the  outstanding  debts 
due  to  the  family  estate,  as  if  such  outstanding  debts 
Iiad  been  recovered  and  the  money  were  in  the  hands 
of  the  defendant.  As  a  member  of  an  undivided 
Hindu  family  is  not  bound  to  effect  a  partition  by 
paying  a  certain  sum  of  money  to  his  coparceners, 
the  Court  in  a  partition  suit  ought  not  to  award 
interest  on  money  decreed  to  be  paid  by  the  defend- 
ant to  the  plaintiff.  Lakshicak  Dada  Naik  v. 
Ramachanbba  Dada  Naik.  Rakaohandea  Naik 
V,  Lakshkan  Dada  Naik  .  L  L.  B^  1  Bom.,  661 

S.  C.  on  appeal  to  Privy  Council 

[L  la.  B^  6  BoxKL,  48 


112. 


Account  in 


partition  suit, — Held  that,  in  the  case  of  joint  enjoy- 
ment by  the  members  of  the  whole  family,  or  enjoy- 
ment by  different  members,  of  different  portions  of 
the  family  property,  the  Court  will  not,  except  under 
special  circumstances,  order  an  account  to  be  taken 
of  past  transactions,  but  will  make  division  of  the 
property  actually  existing  at  the  date  of  partition. 
Lakhehman  Dada  Naik  v.  Samchandra  Dada 
Naik,  I.  L.  B.,  1  Bom,,  SSI :  L  L,  B„  5  Bom^  4S, 
followed.    Koitbbbay  v,  Gttbbay 

[I.  L.  B.,  6  Bom.,  589 


US. 


Account  of  mesne  profits. 

— Infant  ejected  and  excluded  from  enjoyment  of 
family  property, — The  rule  which  limits  the  right 
of  members  of  a  Hindu  family  seeking  partition  to  a 
division  of  the  family  property  existmg  at  the  date 
of  division  does  not  apply  to  the  case  of  an  infant 
who  has  been  ejected  by  the  manager  from  the  family- 
house  and  excluded  from  enjoyment  of  the  family 
property.     In  such  a  case  the  manager  is  bound  to 
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account  to  the  in&nt  for  mesne  profits  from  the 
diU»  of  his  exclusion.    Kbishka  v,  Subbakna 

[L  Ii.  B.,  7  Mad.,  664 


7.  EFFECT  OP    PARTITION. 


114. 


Finality     of    partition.— 

Ground  for  reopening  partition. — Frauds — Mis- 
take,— Property  iubsequentUf  recooertfcJ.— Partition 
once  effected  is  final  and  cannot  be  reopened  on  the 
ground  of  the  inequality  of  shares.  It  can  be  re- 
opened only  in  case  of  naud,  or  mistake,  or  subse- 
quent recovery  of  family  property.  Mow  Vishwa- 
KATH  V,  Gonbbh  Yithal  .        .        10  Bom.,  444 


115. 


Apportionment  of  debt  for 


which  father  was  Jointly  liable.— J^e^  of 
separation  in  estate, — ^A  family  having  become  sepa- 
rate in  estate  with  apportionment  of  a  debt,  once  joint, 
among  its  several  members,  the  sons  of  one  of  the 
latter,  on  their  father's  decease,  are  not  liable  for 
the  whole  debt  for  wluch  he,  at  one  time,  was  re- 
sponsible jointly  with  the  rest  of  the  family,  but  only 
for  his  portion  of  the  debt.  Dttboa  Pbbshab  «. 
Kbshopbbsad  SnroH 

[I.  L.  B.,8  Calc  666:  U  0.|I..  R,  210 
Ii.B.,9LA.,a7 

8.  AGREEMENT  NOT    TO    PARTITION    AND 
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116. 


Ck>ndition    against  parti- 


tion.—i?^«c^  of  prohibition, — Where  a  neumputro, 
executed  by  the  father  of  a  joint  Hindu  family  many 
years  b^ore  his  death,  declared  that  his  four  sons 
were  not  to  divide  the  property ;  but  that  any  single 
member  of  the  family,  desiring  to  make  any  parti- 
cular arrangement,  would  be  bound  by  the  wishes  of 
the  others,  and  it  happened  eventually  that  one  of 
the  sons  predeceased  his  father  without  issue,  and 
another  leaving  two  sons,  who  were  not  bound  by  the 
prohibition, — Heldi^t,  as  these  grandsons  were  par- 
ties having  interest  in  the  proper^,  conditions  which 
do  not  and  cannot  affect  them  ought  not  to  be  held  to 
restrain  the  other  co-sharers.  QutBre, — Is  such  a 
provision  in  the  deed  as  that  which  prohibits  partition 
valid,  or  is  it  contrary  to  Hindu  law,  uUra  vires,  and 
null  and  void?  Jbbbvh  Kbibto  Gosbaicbb  v, 
Rokavath  GossAMBB     .  28  W.  B.,  297 

117. Agreement  not  to  ^^tM' 


tiOTi,^Perpetuity, — Invalid  agreement, — ^An  agree- 
ment between  coparceners  never  to  divide  certain  pro- 
perty is  invalid  by  the  Hindu  law  as  tending  to  create 
a  perpetuity.  Ramlinga  Ehakafubi  v.  Vibupae- 
BHi  Khanapubi  L  Ij.  B.»  7  Bom.,  638 


ua 


Binding     cove- 


naa^.— The  members  of  a  Hindu  family,  jointly  and 
severally  interested  in  a  certain  house  and  premises, 
covenanted  for  themselves,  their  heirs,  and  execu- 
tors, that  the  said  house  and  premises  should  never 
be  partitioned,  except  by  the  unanimous  consent  of 
the  contracting  parties,— fl'eW  by  the  lower  Court, 
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and  confirmed  on  appeal,  that  whether  valid  or  not 
918  regards  parties  representatives  hy  purchase,  the 
covenant  is  binding  upon  those  who  are  personally 
parties  to  the  deed.  Ramdhuk  Ghosb  o.  Aitund 
Ohxxndbb  Ghobb        ...       2  Hyde,  08 


119. 


Purehtuer      of 


share  of  member  ofj'oini/mmily, — Alienation, — The 
members  of  a  joint  Hindn  family  entered  into  an 
agreement  not  to  partition  their  estate,  which  was  to 
"continue  in  one  joint  undivided  occupation  as  at 
present."  Held  that  a  purchaser  at  a  sheriiPs  sale  of 
the  share  of  one  of  the  contracting  parties  was  not 
bound  by  the  agreement.  Such  an  agreement  does 
not  prevent  a  purty  to  it  from  aUenaldng  his  interests 
in  the  estate.  AirAKD  Chahdsa  Ghosb  v,  Pbak- 
KBiBTO  Dxrrr 

[8  B.  Ii.  B.,  O.  C  14 :  11 W.  B..  O.  C^  19 


120. 


Dedication     to 


idol, — Mortgage.— 'R,  J),,  a  Hindu,  died  possessed  of 
large  property,  both  real  and  personal,  and  leaving 
surviving  him  two  sons,  P.  D,  and  A,  D.,  his  sole 
heirs,  who,  after  his  death,  came  to  an  amicable  par- 
tition of  some  portion  of  tiie  joint  estate,  but  conti- 
nued to  hold  jointly  the  family  dwelling-house  and 
the  land  thereto  attached.  On  26th  November  1849, 
P,  D.  and  A.  D,  executed  a  deed  of  trust  of  the 
joint  family  dwelling-house,  among  other  properties, 
by  which,  after  reciting  that  they  had  kept  certain 
property  joint,  and  that  they  had  been  performing 
the  family  ceremonies,  &c.,  and  that  it  was  their  in- 
tention that  they  should  be  performed  in  the  same 
manner  at  the  &mily  dwelling-house,  and  after  set- 
ting apart  certain  real  property  for  the  expenses 
thereof,  it  was  agreed  that  "  we  will,  during  our  life- 
time, jointly  peiHForm  the  said  acts  after  that  manner 
and  according  to  practice :  on  the  death  of  one  of  us 
the  survivor  and  the  executor  or  representatives  of  the 
deceased  person  wiU  act  after  that  manner  and  ac- 
cording to  practice  for  a  period  of  twenty  years  from 
the  date  of  the  death  of  him  who  shall  die  last ;  our 
executors  or  representatives  will  jointly  perform,  out 
of  the  proceeds  of  the  aforesaid  real  property,  the 
puja  and  so  forth  at  our  dwelling-house  in  Simla  in 
Calcutta,  and  entertain  strangers  at  the  garden  which 
once  appertained  to  E,  8.  B,  The  said  real  property 
and  our  dwelling-house  and  the  baitakhana  in  station 
Sulkea,  &c.,  neither  we  nor  our  heirs  or  any  of  them 
will  have  the  power  to  make  a  partition  thereof  dur- 
ing the  said  prescribed  period.  On  the  expiration  of 
the  said  period,  should  our  representatives  wish  to 
make  a  partition  of  all  the  said  real  property,  &c., 
having  made  a  division,  they  will  have  the  power  to 
perform  the  acts  and  ceremonies  separately."  The 
said  dwelling-house  was  thereafter  held  jointly  by 
P.  D.  and  A.  2>.,  on  the  trusts  of  the  deed  of  26th 
November  1849.  P.  2>.,  in  December  1849,  died, 
leaving  two  adopted  sons,  M.  D.,  and  another,  on 
the  death  of  whom  the  plidntiff  was  adopted.  P.  D. 
also  left  a  will,  whereby  he  directed  that  the  purport 
of  the  deed  of  26th  November  1849  should  never  be 
violated.    A,  D,  died  80th  January  1856,  leaving  a 
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will,  whereof  he  appointed  the  defendants  N,  D.,  C, 
G.,  and  8,  O,,  executors,  and  thereby  he  devised  all 
his  property,  subject  to  certain  legacies,  to  C,  G,  and 
8,  &,  By  his  will  he  charged  his  executors  not  to 
fail  to  carry  out  the  agreement.  The  ceremonies 
continued  to  be  performed  as  directed  in  the  deed  by 
the  pUdntiif  and  the  defendants  M,  J),,  N,  D.,  C,  G., 
and  8,  0.  By  deed  dated  14th  July  1863,  IT.  D., 
0,  0,y  and  8,  O,  mortgaged,  for  valuable  considera- 
tion, to  the  defendant  A.  J3,  M,,  certain  property, 
including  an  undivided  share  of  the  said  dwelling- 
house.  A,  B,  M,  afterwards  instituted  a  suit  on  the 
mortgage  against  N,  D.,  C.  O,,  and  8,  O.,  and  by 
the  decree  in  that  suit  it  was,  on  14th  April  1870, 
ordered  that  the  defendants  should  be  absolutely 
foreclosed  of  all  equity  of  redemption  in  the  said 
family  dweUing-house  and  other  premises  comprised  in 
the  mortgage.  Subsequent  proceedings,  taken  by  A, 
B.  U,  agunst  the  defendants  N.  D.,  C,  O.,  and  8. 
G.t  resulted  in  A.  B.  M.  obtaining  a  writ  of  posses- 
sion against  them,  which  he  endeavoured,  but  unsuc- 
cessfully, to  have  executed.  The  present  suit  was 
brought  to  have  the  deed  of  trust  of  November  26th, 
1849,  established,  and  to  have  the  trusts  thereof  de- 
clared. In  1854  two  suits  had  been  brought  in  the 
Supreme  Court;  one  by  M,  D.  and  the  present  plain- 
tiff, and  the  other  by  A.  D,,  in  which  suits  decrees 
were  made  declaring  the  will  of  P.  D.,  and  the  agree- 
ment of  26th  November  1849  to  be  f  uU;jr  proved  and 
established  and  binding  on  A.  D.  and  his  heirs  and 
the  representatives  of  P.  D.  It  was  found  on  the 
evidence  in  the  present  suit  that  the  agreement  of 
26th  November  1849  was  not  fraudulent;  that  when 
A.  D,  died  the  estate  belonging  to  the  representatives 
of  P.  D.,  independently  of  the  proper^  set  apart, 
was  more  than  sufficient  to  meet  any  chums  against 
the  estate  of  P.  D. ;  that  the  agreement  of  26th  No- 
vember 1849  had,  up  to  the  present  time,  been  steadi- 
ly acted  on  by  the  representatives  of  P.  D.  and  by 
the  representatives  of  A.  D.  until  very  recently ;  that 
A,  B,  M,  took  the  mortgage  with  notice  of  the  agree- 
ment and  of  the  fact  that  it  was  being  acted  on  under 
the  decrees  of  the  Supreme  Court.  Seld  that  the 
family  dwelling-house  was  not  absolutely  dedicated 
by  the  deed  of  26th  November  1849  to  the  worship 
of  the  deities  and  performance  of  the  ceremonies 
mentioned  therein,  and  therefore  was  not  inalienable. 
But  the  prohibition  in  the  deed  of  26th  November 
1849  against  partition  of  the  family  dwelling-house 
for  twenty  years  after  the  death  of  the  survivor  of 
P.  D.  and  A.  D,  implied  also  that  there  should  be 
no  alienation  of  it  for  twenty  years.  Until  the  end 
of  the  twenty  years  A.  B.  M.  was  not  entitled  to 
possession  in  any  shape.  Anath  Nath  Dbt  v,  Mack- 
iiTTOSH  .      8B.Ii.B.,60 


121. 


Agreement     restraining 


partition. — Bight  of  pnrchaeer  of  ehare. — Truet 
for  idol, — By  an  agreement  entered  into  between 
five  brothers,  who  formed  a  joint  Hindu  family, 
it  was  provided  that  none  of  the  parties,  **  nor  their 
representatives,  nor  any  person,  should  be  able  to 
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divide  the  real  andpeiBOiial property  belonging  to  the 
family  into  ehares;  that,  while  the  male  descendants 
of  any  of  the  brothers  lived,  the  sons  of  the  daughters 
of  the  deceased  persons  should  not  be  entitled  to  the 
real  and  personal  properties,  nor  to  the  proceeds 
thereof ;  that  none  of  the  brothers,  nor  any  of  their 
male  descendants,  should  be  able  to  adopt  a  son ;  that, 
•during  the  lifetime  of  the  brothers,  or  of  the  one  of 
them  who  should  be  the  last  survivor,  their  earnings 
should  be  regarded  as  joint  property,  and  that,  if  any 
brother  or  son  of  a  brother  separated  himself  from 
the  famiW,  he  should  only  get  R20,000  as  his 
iihare,"  The  agreement  further  provided  for  the 
maintenance  of  widows  and  infant  children,  and  that 
the  sum  of  two  lakhs  of  rupees  should  be  taken  from 
the  joint  khatta  for  the  purpose  of  carrying  on  cer- 
tain business.  The  familv  dwelling-house  had  be- 
longed to  the  mother  of  the  brothers.  She  made  a 
gift  by  deed  of  the  house  and  lands  and  houses  ap- 
pertaining thereto  to  an  idol,  and  appointed  her  sons 
managers,  and  directed  that  they  should  live  in  the 
house,  and  should  not  have  power  to  partition  or 
alienate  any  portion  of  the  properties  settled.  The 
deed  contained  wovisions  as  to  the  disposition  of  the 
profits  arising  from  the  lands  and  houses,  viz,,  to 
-provide  accommodation  for  the  families  of  the  man- 
agers, and  to  invest  the  surplus  in  .the  purchase  of 
lands  in  the  name  of  the  idol.  A  son  of  one  of  the 
brothers  sold  his  sfaaro  in  the  family  property.  Jn  a 
•Buit  by  the  purchaser  for  partition  and  an  account  of 
the  property,— JTtfM  that  the  general  scheme  of  the 
arrangement  between  the  brothers  was  such  as  could 
only  be  binding  upon  the  actual  piKrties  to  it,  not 
-upon  a  purchaser  from  one  of  the  parties,  and  i/or- 
4iori  not  upon  a  purchaser  from  the  heir  of  one  of  the 
parties.  Anand  Chtmdra  Ghoae  v.  Prankritto  Duii, 
S  B,  L,  R.,  O.  C.y  14,  followed.  The  object  of 
the  arrangement  was  to  settle  the  family  property 
tipon  trust  fer  the  miuntenance  of  the  members  of 
the  family  bom  and  to  be  bom.  This  could  not  be 
ilone  by  a  ^ft,  and  what  cannot  be  done  by  a  gift 
•cannot  be  done  by  the  intervention  of  a  trust.  The 
owner  of  proper^  cannot  by  mere  contract  during 
his  life  prevent  his  heirs  from  partitioning  property 
after  his  death,  and  such  a  prohibition  is  not  binding 
Tipon  an  assignee  of  the  heir.  Anath  Nath  Bey  v. 
Mackintoth,  8  JB,  L.  B.,  60,  distinguished.  Held, 
also,  that  there  was  a  good  gift  of  the  family  dwell- 
ing-house to  the  idol,  and  that  the  plaintiff  was  not 
entitled  to  any  share  therein,  Rajbndbb  Diitt  v. 
Sham  Chvnd  Mittbb      .    I.  Ii,  R,  e  Calo.,  106 


122, Clause  restraining  parti- 
tion or  enjoyment.— 0/A«r»i#*  abeolute  mft  of 
property.-^Where  a  Hindu  testator  gave  all  his  im- 
moveable property  to  his  sons,  but  postponed  their 
enjoyment  thereof  by  a  clause  that  they  should  not 
make  any  division  for  twenty  years,— flcW  that  the 
restriction  was  void  as  being  a  condition  repugnant 
to  the  gift,  and  that  the  sons  were  entitled  to  parti- 
tion at  once.  MoKOONDO  Lall  Shaw  «.  Gonbbh 
CnrwDBBSHAw    .  I.  li,  R.,  1  Calc,  104 


HINDU     LAW  -  PRESUMPTION     OF 
DEATH. 

-  Person  not  heard  of  for  more 


than  twelve  years.— According  to  Hindu  law, 
a  person  who  has  not  been  heard  of  for  more  than 
twelve  years  is  presumed  to  be  dead.  Mankbb 
KoBR  o.  Khbdoo  Lall        .         •  .     2  Hay,  623 

Disappearance, — Absence  for 


twelve  years. — Where  a  Hindu  disappears,  and  is  not 
heard  of  for  a  length  of  time,  no  person  can  succeed 
to  his  property  as  heir  until  the  expiry  of  twelve  years 
from  the  date  on  which  he  was  last  heanl  of.     Jan- 

MAJAT  MaZUMDAB  O.  KbSHAB  LalL  auOBB 

[2  B.  Ii.  R„  A.  0„  134 
JuKMAJOT  Mojookdab  V.  Kbshttb  Lall  Ghosb 

[10  W.  R^  484 
Bulbhvddub  Tiwabbb  V,  Rak  Tbwabbb 

[1  Agra,  lee 

•  Aheeneefor  twelve 


8 

yeare, — ^The  rule  of  English  law,  that  a  period  of 
seven  years'  absence  without  tidings  is  sufficient  to 
raise  a  presumption  of  death,  cannot  be  applied  in 
the  case  of  a  Hindu.  The  Hindu  law  has  a  rule  of 
its  own,  requiring  the  lapse  of  twelve  years  before 
an  absent  person  of  whom  nothing  has  been  heard 
can  be  presumed  to  be  dead.  Sabodasdndabi  Dbbi 
V.  GoBiND  Mani  Dbbi 

[2  B.  Ij.  B.,  A.  O^  167,  note 

In   THB    ICATTBB  OV  THB   FSTITIOir   OF   ShUBKO 

MoTBB  Dobsbb  .  8  W.  R»,  421 

Atbeenee  for  twelve 


years, —  Omission  to  perform  ceremonies  for  death, — 
Where  the  husband  disappears  for  the  prescribed 
number  of  years  the  mere  omission  of  ceremonies 
being  performed  by  his  wife  will  not  prevent  the  pre- 
sumption of  death  from  arising.  Ghasbb  v.  Juson- 
PBB 2  Agra,  226 

6. Snit  on  bond  against  re- 
presentatives of  obUgor.— Xtfjwe  of  time  to 
creaie  presumption, — In  a  suit  upon  a  bond,  the 
plaintiff  having  sued  the  defendants,  not  on  the 
ground  of  their  personal  responsibility  but  as  the  legal 
representatives  of  the  obligor,  who  was  supposed  to 
be  dead,— .BeM  that  the  suit  was  not  maintainable 
before  tiie  lapse  of  the  time  which  raises  the  legal 
presumption  of  the  death  of  the  obligor,  unless  there 
was  proof  of  special  cireumstances  which  warrant  the 
inference  of  his  death  within  a  shorter  period. 
KABiTFFAir  Chbtti  V.  Vbbital    .        .  4  MadL,  1 


6. 


Evidence  Act,  s.  103.— Suit 


for  administration. — The  reversioners  next  after 
J,  to  the  estate  of  S  deceased  sued  to  avoid  an  alien- 
ation of  8.*s  estate  affecting  their  reversionary 
right  made  by  his  widow.  J.  had  not  been  heard  of 
for  eight  or  nine  years,  and  there  was  no  proof  of  his 
being  alive.  Held  that  his  death  might  be  presumed 
under  the  provisions  of  section  108,  Act  I  of  1872, 
for  the  purposes  of  the  suit,  although,  in  a  suit  for 
the  purpose  of  administering  the  estate,  the  Court 
might  have  to  apply  the  Hindu  law  of  succession  pre- 
scribed when  a  person  is  missing  and  not  dead. 
PARSfBaHAB  RaI  V,  BiSHBSHAB  SlNGH 

[L  I..  R^  1  AIL,  58 
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HINDU      LAW  -  PRESUMPTION     OP 
DEATH-  continued, 
7. Evidence  Act,  88. 107, 108.— 

Preemption  of  date  of  death, — Upon  the  death  of  a 
sonleBs  Hindn,  his  separate  estate  devolved  upon  his 
two  widows,  the  first  of  whom  had  a  daughter,  who 
had  two  sons,  O.  and  8,^  &.  having  a  son  D,  After 
the  death  of  the  first  widow,  the  second  came  into 
sole  possession  of  the  property  and  so  continued  till 
her  death  in  1882.  At  that  time  S.  was  still  living, 
hat  G,  had  not  hoen  heard  of  hy  any  of  his  relatives  or 
friends  since  1869  or  1870.  In  1884,  a  purchaser 
from  S.  claimed  possession  of  the  whole  estate,  and 
was  resisted  hy  !>.,  on  the  ground  that  the  estate 
had,  on  the  death  of  the  second  widow,  devolved  on 
his  father  and  8.  jointly,  and  8,  was  not  competent 
to  alienate  it.  Held  that  the  question  whether  the 
defendant's  father  was  living  at  the  time  of  the 
second  widow's  death  in  1882|  was  a  question  of  evi- 
dence governed  hy  sections  107  and  108  of  the  Evi- 
dence Act ;  that  under  the  circumstances  the  defend- 
ant's father  must  he  held  to  have  died  prior  to  the 
time  referred  to;  that  consequently,  according  to  the 
Hindu  law,  the  right  of  succession  to  his  grandfather's 
estate  did  not  vest  in  him  jointly  with  the  plaintiff's 
vendor,  so  as  to  enahle  the  defendant  to  claim  through 
him ;  that  the  plaintiff's  vendor  was  therefore  com- 
petent to  alienate  the  entire  estate,  and  the  daim 
must  he  allowed.  Mozhar  Alt  v.  BiM  Sin^h,  I.  L,  S., 
7  AIL,  297 ;  Janmajay  Maxumdar  v.  KfithahLal 
Ohoee,  2  B,  L,  R.,  A,  C,  134;  Onru  Does  Nag  v. 
Maiilal  Nag,  6  B,  L,  R,,  Ap.,  16;  and  Parmeehar 
Rai  V.  Buheehar  Singh,  I,  L.  R.,  1  AIL,  63  ;  referred 
to.  Dhabuf  Nath  v.  Oobind  Saban.  Gobikd 
Saban  v.  Dhabdp  Nath      .  I.  Ii.  B.,  8  AlU  614 

HINDU      IiAW  —  BECOVERED      PBO- 
PEBTY. 


Decree  for     poBsession.— The 

Hindu  hiw  on  the  subject  of  "recovered"  pro- 
perty applies  to  cases  in  which  the  property  has 
passed  from  the  family  to  strangers,  and  has  been 
held  by  them  adversely  to  the  family,  and  not  to 
cases  where  the  property  has  been  held  by  one 
claiming  (though  unfoundedly)  to  be  a  member  of 
the  family.  Meroly  obtaining  a  decree  for  posses- 
sion is  not  "  rocoveting"  the  property.  "  Recovery," 
if  not  made  with  the  privity  of  the  co-heir,  must  at 
least  be  bond  fide,  and  not  in  fraud  or  by  anticipa- 
tion of  the  intentions  of  the  oo-heir.     Ibissbssub 

CHrCKBBBTTTTT  V,  SBBTVL  ChUKDBB  ChUOKBB- 
BUTTT 9  W,  B„  60 
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HINDU    LAW 

tinned. 


BEVEBSIONEBS- 


8e€  Cabbs  thtdbb  Dbolabatoby  Dbcbbb, 

Suit  bob— Rbvbbbionbbb. 
See  Cabbb  uitdbb  Hindu  Law— Aubva- 

tion— Alibnation  by  Widow. 
See  CAtas  UNDBB  Hindu  Law— Widow 

— POWEB  01  AUBNATION. 

See  Cabbb  undbb  Limitation  Act,  1877, 
ABT.  141. 

1.  POWERS  OP  REVERSIONERS  TO 
RESTRAIN  WASTE  AND  SET  ASIDE 
ALIENATIONS. 

(a)  Who  may  bub. 

L Buits  by  revertionerB,— Suit  to 

set  aeide  alienatione  hg  Hindu  widow. — Suit  to 
restrain  Hindu  widow  from  committing  watte,'-^ 
Contingent  revereionarg  interest, — Persons  having 
a  contingent  reversionary  interest  in  lands,  expectant 
on  the  death  of  a  Hindu  widow,  though  they  cannot 
sne  for  a  declaration  of  title  to  the  binds  as  against 
third  persons,  may  sne  as  presumptive  heirs  to  set 
aside  alienations  of  the  property  made  by  the  widow, 
upon  the  ground  of  there  being  no  legal  necessity  for 
such  alienations,  or  to  restrain  her  from  committing 
waste.  Unless  such  suits  could  be  brought,  it  might  l^ 
impossible,  if  the  widow  lived  to  a  great  age,  to  bring 
evidence  after  her  death  to  prove  uiat  there  was  no 
legal  necessity  for  the  aUenations.  Nor  would  it  be 
possible  to  prevent  the  widow  from  committing  irre- 
mediable mischief  to  the  estate.  Chottoo  Mibsbb  v. 
Jbmah  Mibbbb 

[L  L  B.,  6  Gala,  108 : 6  C.  Ii.  R,  688 

Contra,  Ram  Monohub  SnraH  «.  Kooldbbp  Na- 
bainSin&h  •        .    IIW.  B^514 

2. Alienation  hp 

female  tenant  for  life.— Waste.— Ground  for  suit, — 
A  bill  ^id  timet  by  a  reversioner  against  the 
daughter  of  an  intestate  Hindu  in  possession  of  per- 
soufdty,  dismissed.  A  Court  of  Equity  will  not  in- 
terfere, unless  it  is  shown  that  there  is  danger  from 
the  mode  in  which  the  tenant  for  life  in  possession  is 
dealing  with  the  property.  The  mere  fact  of  the 
tenant  for  life  keeping  in  hand  for  about  three 
months  part  of  the  corpus  for  the  alleged  purpose  of 
an  eligible  investment  does  not  amount  to  waste,  nor 
is  in  derogation  of  the  rights  of  those  entitled  in  re- 
version. Hubby  Dobb  Dott  v.  Uppoobnah  Dobbbb 
[6  Moore's  L  A^  488 

Sale  hg  widow  in 


excess  of  power, — Suit  hg  reversioners  for  share  of 
land  sold  onpagment  of  proportionate  amount  of  sum 
properlg  lent. — Decree  for  redemption. — The  widow 
of  a  Hindu  sold  to  the  defendante  a  portion  of  her 
husband's  estate  for  less  than  ite  market  value  and 
for  a  sum  in  excess  of  what  she  was  justified  in  rais- 
ing by  sale.  The  plaintiffs,  two  or  three  reversioners 
entitled  to  the  estate,  sued,  on  the  death  of  the  widow, 
to  recover  from  the  purchasers  two  thirds  of  the  land 
sold  upon  payment  of  two  thirds  of  the  sum  which 
the  widow  was  justified  in  xaising.   Held  that  the 
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HINDU    LAW  —  BSVEBSIONERS— roN- 

iinued, 

1.  POWERS  OP  REVERSIONERS  TO  RE- 
STRAIN  WASTE  AND  SET  ASIDE  ALIEN- 
ATIONS—con^tmiec;. 

(a)  Who  may  BVH^cowiinued, 

Suits  by  reverBionevB—continved. 

plaintiiFs  were  entitled  to  the  relief  claimed.      Su- 

BRAMAKTA  V.  PONKUSAMI   .     L  Ii.  B.,  8  Ma<L,  92 

-Declaratory  decree, 
widow, —  Suit  to  set 
widow, — Where  the 


Suit  for.—Wa^te  hu  Hindu 
aside  compromiee  by  Hindu 
next  reversioner  after  a  Hindu  widow  sues,  dnring 
the  lifetime  of  the  widow,  for  a  declaration  that  a 
compromise  made  by  her  is  not  binding  on  him,  it  is 
no  sufficient  ground  for  refusing  the  declaration  that 
the  plaintiif  may  not  succeed  for  many  years  to  the 
possession  of  the  property,  or  that  some  of  the  pro- 
perty is  of  a  perishable  nature.  Upbndsa  Nasain 
Mrrr  «.  Qopbb  Nath  Bbba 

[L  li.  B.,9  Calc  817: 12  C.  Ii.  B.,  850 

6. —  Alienation   by 

Hindu  widow.^For/eiture  of  eetatc-^Right  of 
revernonere. — ^A  Hindu  widow,  entitled  to  a  Ufe- 
estate  only,  granted  a  putni  of  the  L&nds.  Held, 
first,  that  this  did  not  work  a  forfeiture  entitling  the 
reversioners  to  enter.  Secondly  (Stbbb,  J,,  dissent- 
ing), that  the  reversioners  were  not  entitled  to  have 
the  putni  set  aside.  Thirdly,  that  the  putnidar, 
being  a  party  to  the  suit,  was  entitled  to  appear  against 
that  part  of  the  decree  which  declared  tbit  the  act  of 
the  widow  has  caused  a  forfeiture  of  her  estate,  as 
well  as  against  the  part  of  it  which  set  aside  his 
putni.  Lall  Sookdab  Doss  v,  Hubbyeissbk  Dosb 
[Mar8lL,118:  llnd.  Jur.,0.8.,  82:  lHay,dd8 

6. — ' Contingent  rever- 

eioner. — A  person  having  only  a  contingent  estate 
during  the  lifetime  of  a  Hindu  widow,  is  permitted 
to  sue  simply  on  the  ground  of  the  necessity  that  the 
contingent  reversioner  may  be  under  of  protecting 
his  contingent  interest.  It  is  therefore  essential  to 
see  that  he  has  such  an  estate  as  entitles  him  to 
come  in  that  way, — i.e.,  that  he  holds  the  character 
which  he  professes.  Thaxoobain  Sahiba  v,  Momm 
Lall       .  .    7  W.  B.,  P.  0.,  26 

[U  Moore's  I.  A.,  886 

7,  — Intereet  sufficient 

to  give  right  to  sue, — Held,  under  the  circumstances, 
that  the  plaintiff  had  sufficient  interest  to  enable  him 
to  maintain  a  suit  to  question  the  adoption  of  a  son. 
Bbojo  Kissobbb  Dossbb  v.  Sbbbkath  Bosb 

[8  W.  B^  241 


8.  Memote  rever- 

sioner,— Suits  to  set  aside  improper  alienations  by  a 
widow  cannot  be  brought  by  those  whose  rights  are 
only  inchoate  and  remote,  as  are  those  of  a  minor 
who  is  only  entitled  in  reversion  after  the  life-estate 
of  his  motner  and  sister,  in  the  event  of  their  surviv- 
ing their  mother,  whose  alienations  he  seeks  to  set 
aside.  Baica  SooKsubbb  Dossbb  v,  Baica  Sook- 
DT7BBB  Dossbb  .        .    10  W.  B.,  801 

granting  review  in  S.  C.  .    10  W.  B.,  188 


HINDU    LAW  —  BEVERSIONEBS-roff. 

tinned. 

1.  POWERS  OP  REVERSIONERS  TO  RE- 
STRAIN  WASTE  AND  SET  ASIDE  ALIEN- 
MllOJi^^-^conUnued, 

(a)  Who  may  svit—^ontiwued. 

Suits  by  re-versloners— eoA/tnt(6(2. 

9.  Suit  to  set  aside 

alienation, — Might  of  remote  reversioner, — Melin- 
quishment  of  right  of  suit, — Although  a  suit  to  set 
aside  an  alienation,  alleged  to  have  been  illegally 
made  by  a  Hindu  widow,  of  property  belonging  to 
the  estate  of  her  deceased  husband,  should  usually  be 
brought  by  the  next  and  not  by  a  remote  reversioner, 
yet  such  a  suit  may  be  brought  by  other  than  the 
next  reversioner  where  it  can  be  considered  as  one 
brought  by  a  person  who,  by  the  express  dedaration 
of  those  having  prior  rights,  was  entitled  to  maintain 
it  by  reason  of  their  consent,  and  of  their  relinquish- 
ment in  his  favour  of  the  right  of  suit.  When  this 
relinquishment  is  once  shown,  the  suit  is  open  to  no 
objection  on  the  score  of  its  having  been  instituted 
without  the  plaintiff,  at  the  time  of  the  institution, 
having  shown  that  the  prior  rights  of  others  had 
been  waived  or  abandoned  in  his  favour.    AicicuB 

SlKOH  V,  MUBDTTN  SlNGH       .  .     2  N.  W.,  81 


10. 


Right     to    bring 


a  suit  for  declaratory  decree. — A  suit  for  a  declara- 
tory decree  must  be  brought  by  the  nearest  rever- 
sioner ;  but  there  is  no  objection  to  a  suit  by  a  more 
distant  reversioner  when  the  prior  right  of  the  nearer 
reversioner  or  reversioners  have  been  waived.  Bhi- 
EAJi  Apaji  V,  Jaoankath  Vithal  .  10  BOXXL,  851 


11. 


Suit    by    rever- 


sioner with  consent  of  reversioner  having  right  to  sue, 
— A  suit  by  a  reversioner  to  set  aside  an  alienation 
is  cognisable  if  the  title  of  the  reversioner  has  been 
injured  by  a  distinct  act  of  alienation,  and  if  the 
widow  who  ought  to  have  brought  the  suit  has  re- 
linquished her  life-interest  and  signified  her  assent 
to  the  suit  proceeding.  Bhbbm  Rak  CHrcEBBBiTTTY 
V.  HUBBB  ElSHOBB  ROY        .  .     1  W.  B.,  859 


12. 


Suit  to  set  a»ide 


adoption, — Right  to  sue, — The  mere  possibility  of 
succeeding  to  the  estate  held  by  a  widow  for  life  does 
not  confer  on  the  person  having  it  the  right  to  sue  to 
contest  an  adoption  alleged  to  have  been  made  by 
the  widow.  Such  a  suit  must  be  brought  either  by  the 
presumptive  heir,  or  in  the  case  of  his  refusal  to  sue, 
or  precluding  himself  by  act  or  word  from  suing,  or 
of  his  concurring  in,  or  colluding  with,  the  alleged 
adoption,  by  the  next  reversioner.  In  the  latter  case, 
the  plaint  must  state  why  the  presumptive  heir  does 
not  sue,  and  the  Court  will,  in  the  exercise  of  its 
discretion,  decide  whether  the  plaintiff  is  competent 
to  sue.  Qyanbndbo  Nath  Roy  v.  Lobovoovun- 
JUBI  Dabi  .        .    11  C.  L  B.»  198 


18. 


Alienation       by 


widow. — Suit  for  declaraiory  decree. — Where  a 
Hindu  widow  in  possession  ss  such  of  her  deceased 
husband's  property  alienates  it,  only  the  person  pre- 
sumptively entitled  to  possess  the  property  on  her 
death  may  sue  for  a  declaration  of  his  right  as  against 
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BTNDU    IjAW  — BEVBBSIONERS-con- 

tinued, 
1    POWERS    OP    REVERSIONERS     TO    RE- 
STRAIN WASTE  AND  SET  ASIDE  ALIEN. 
ATIOUfS—continued, 

(a)  Who  may  BV^—eonHnued. 
Suits  by  peverBioners— co»«i  wwA 
sQch  alienation,  unless  each  peraon  has  preclnded 
himself  from  so  suing  by  collusion  and  connivance, 
when  the  person  entitled  next  to  him  may  so  sue. 
RAemr  Nath  «.  Thakitbi  .  I.  Ij.  B.,  4  AIL,  16 

sioner  when  nearest  reversioner  cannot  *««.— When 
the  immediate  reversioner  is  in  possession  of  a  part 
of  the  property,  and  not  in  a  position  to  institute  pro- 
ceedings to  set  aside  alienations,  the  next  reversioner 
is  entitled  to  sue  to  protect  his  own  future  rights. 
Balgobins  Rax  v.  Hibusbanbb  .  2  W.  B^  265 


15. 


Persons   not  the 


next  reversioners.— Bight  to  *tw.— Where  it  appeared 
there  were  other  persons  nearer  than  pLiintiff  s,  and 
that  there  had  been  no  dischumer  of  their  right  on 
their  part, — Seld  that  plaintiffs,  who,  according  to 
the  ordinary  Hindu  law  of  inheritance,  were  not  the 
next  heirs,  could  not  maintain  the  suit.  CtooBHASBK 
Tbbkuicjbb  v.  Pubbotux  Lalubb 

[8  Agra,  288 


16. 


I Suit  to  set  aside 

adopiion^'-Bisfht  of  «m<.— Although  a  suit,  to  con- 
test an  adoption  made  by  a  Hindu  widow  of  a  son  to 
her  deceased  husband,  may  be  brought  by  a  contin- 
gent reversionary  heir,  yet  it  is  not  tiie  hiw  that  any 
one  who  may  have  a  possibility  of  succeeding  to  the 
estate  of  inheritance  held  by  the  widow  for  her  life 
is  competent  to  bring  such  a  suit.  The  right  to  sue 
must  be  limited.  As  a  general  rule,  the  suit  must  be 
brought  by  the  presumptive  reversionary  heir,— that 
is  to  say,  by  tiie  person  who  would  succeed  to  the 
estate  if  the  widow  were  to  die  at  the  time  of  the 
suit.  But  it  may  be  brought  by  a  more  distant  heir, 
if  those  nearer  in  the  line  of  succession  are  in  collu- 
uon  with  the  widow,  or  have  precluded  themselves 
from  interfering.  The  rule  laid  down  in  Bhihaji 
Apaji  V.  Jagannath  Vithal,  10  Bom,,  A,  C,  H51y 
approved.  Reference  made  to  Kooer  Golah  Singh 
V.  Boo  Kumn  Singh,  14  Moore's  I.  A,,  187.  If  the 
nearest  heir  had  refused,  without  sufficient  cause,  to 
institute  proceedings,  or  if  he  had  precluded  himself 
by  his  own  act  or  conduct  from  suing,  or  had  col- 
luded with  the  widow,  or  had  concurred  in  the  act 
alleged  to  be  wrongful,  the  next  presumable  heir 
would  be,  in  respect  of  his  interest,  competent  to  sue. 
In  such  a  case,  upon  a  plunt  stating  the  circum- 
stances under  whi<£  the  more  distant  heir  daimed  to 
sue,  a  Court  would  exercise  a  judicial  discretion  in 
determining  whether  he  was  or  was  not  competent,  in 
that  respect,  to  sue  j  and  whether  it  was  requisite  or 
not  that  any  nearer  heir  should  be  made  a  party  to 
the  suit.  In  a  suit  to  have  an  alleged  adoption  set 
aside,  the  plaintiff,  a  minor,  through  his  g^uardian, 
claimed  to  sue,  on  the  strength  of  being  the  adopted 
son  of  the  husband  of  a  daughter  of  a  brother  of  the 
father  of  the  deceased,  under  whose  authority  the 


HINDU    IjAW  —  BBVBR8IONBBS— <•©»- 

tinued. 
1.  POWERS    OF    REVERSIONERS     TO     RE- 
STRAIN WASTE  AND  SET  ASIDE  ALIEN- 
ATIONS—oo#i«»M«d. 

(a)  Who  mat  sub — contiwned. 
Buita  by  reversioners— tfoii<t»«0<i. 

adoption  was  alleged  to  have  been"  made  by  the 
widow,  the  defendant.  The  Judicial  Committee, 
without  deciding  that»  as  an  adopted  son,  this  minor 
had  the  same  rights  as  a  naturally-bom  son,  and 
without  deciding  that  he  would  have  been  entitied, 
in  default  d!  nearer  relations,  to  succeed  to  the  estate 
of  inheritance,  after  the  death  of  the  widow,  pointed 
out,  that  he  could  only  have  succeeded  as  a  distant 
bandhu,  and  that  he  had  not  a  vested  but  at  most  a 
contingent  interest.  And  held  that  there  being,  in 
fact,  heirs  nearer  in  the  line  of  succession  than  this 
minor,  the  grounds  of  his  competence  to  sue  in 
respect  of  \^  interest,  assuming  that  interest  to 
exist,  should  have  been  made  out  in  the  manner 
above  indicated.  Ainnn>  Evitwab  v.  Coubt  ov 
Wabdb  .    L  Ij.  B.,  6  Calo.,  764 

[8  C.  lb  iU  881:  U  B.,  8 1.  A^  14 


17. 


'  CoUnsionhetween 


widow  and  transferee, — Meld  that,  where  the  widow 
and  plaintiff,  uke  transferee,  were  engaged  in  a 
scheme  for  evading  the  restrictions  put  by  the  Hin- 
du law  upon  the  widow's  right  of  alienation,  and 
were  ynftViTig  ase  of  the  forms  of  a  suit  in  fur- 
therance of  the  fraud,  it  was  quite  competent  for  the 
lower  Appellate  Court  to  determine  and  satisfy  itself 
(some  of  the  persons  really  interested  being  minors, 
and  tiie  transaction  being  open  to  suspicion  as  pre- 
judicial to  their  reversionary  rights)  of  the  true 
nature  of  the  transaction  at  the  instance  of  the 
remote  reversioner,  even  had  the  nearer  reversioner 
been  present  and  consented  to  the  decree  being  passed 
in  phdntiff's  favour.    Dowab  Rai  v.  Boonda 

[Agra,  F.  B.,  57 :  Ed.  1874,  48 


la 


Collusion  between 
widow  and  next  heir. — Bight  of  remoter  reversioner 
to  sue. — Where  a  daughter  was  colluding  with  the 
widow  in  miUdng  a  transfer  of  divided  property, — 
Jffeld  that  plaintiffs,  the  next  reversioners  after  the 
daughter,  were  competent  to  maintain  the  suit  to 
have  the  transfer  declared  null  and  void.  JwAiA 
Nath  v.  Ettllu 

[8  Agra,  66:  Agra,  F.  R,  Ed.  1874, 188 

19.    • ■ — ■    Alienation    hg 

Mindtt  widow. — Bight  to  sue. — Daughters.-^The  re- 
versioners of  the  estate  of  a  deceased  Hindu  sued  his 
widow  to  set  aside  an  alienation  of  the  property  by 
her,  as  not  justified  by  legal  necessity.  The  deceased 
had  two  daughers,  who  were  still  living.  Held  that, 
in  the  absence  of  any  proof  of  collusion  or  connivance 
between  the  widow  and  her  daughters,  the  plaintiffs, 
in  the  presence  of  the  latter,  were  not  competent  to 
maintain  the  suit.  Anund  Koer  v.  Court  of  Wards, 
L.  B.,  8  I.  A.,  14,  referred  to.  Madabi  v.  MaIiXi 
[I.  Ii.  B.,  6  AIL,  428 

Alienation. — 


20.    

Fraud.^~S.  was  entitied,  under  the  Mitakshara  L&w, 
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1.  POWERS  OF  REVERSIONERS  TO  RE- 
STRAIN  WASTE  AND  SET  ASIDE  ALIEN- 
ATIOJH^— continued. 

(a)  Who  may  svti-^eontinued^ 

Suits  by  TevetsionerB—oonlinusd, 

to  flucceed,  on  the  deatli  of  If.,  her  mother,  to  the 
real  estate  of  N.,  her  father.  Certun  personB  diq^nited 
8.'s  right  of  sncceuion  and  claimed  that  they  were 
entitl^  to  succeed  to  N.'s  estate  on  M.**  death,  and 
complained  that  Jf.  was  wasting  the  estate.  The 
difference  between  such  persons  and  M,  and  N,  were 
referred  by  them  to  arbitration,  and  an  award  was 
made  and  filed  in  Court  which,  among  other  things, 
partitioned  the  estate  between  8.  and  such  persons. 
O,,  who  claimed  the  right  to  succeed  to  the  estate  on 
8,'9  death,  sued  for  the  cancellation  of  the  award  on 
the  g^und  that  it  was  fraudulent  and  afiEected  his 
reversionary  interests.  Seld,  relying  on  Datoar  v. 
Boondoy  Agroy  F,  B.,  67 :  Bd.  1874,  43,  that  the 
suit  was  maintainable  notwithstanding  that  O,  was 
not  the  next  reversioner.  Oavbi  Dat  r.  Gub  Sahai 
[I.  li.  B.,  2  AIL,  41 


2L- 


>  Partition  between 


widow  and  mother,  both  elaiming  life-interest, — 
Alienation  bjf  mother. — Deelaratory  decree, — Upon 
the  death  of  a  Hindu,  a  dispute  as  to  his  separate 
estate  took  place  between  his  mother  and*  his  widow, 
which  was  referred  to  arbitration  and  an  award  was 
made  dividing  the  proper^  'between  the  disputants. 
It  did  not  appear  that  either  of  them  claimed  the 
property  absolutely,  but  they  disputed  as  to  who 
should  have  a  life-interest  in  it,  and  this  was  the 
subject  of  the  arbitration  and  of  the  award.  Subse- 
quenUy  the  mother  executed  a  deed  of  gift  of  part  of 
the  property  which  came  to  her  in  favour  of  her 
nephews.  The  daughter  and  the  daughter's  sons  of 
the  deceased,  as  reversioners,  sued  the  donees  to  set 
aside  the  gift,  asserting  that  the  donor  had  no  power 
to  make  it,  having  under  the  Hindu  law  a  life-inter- 
est only  in  the  property.  Held  that,  inasmuch  as  the 
donor  was  in  any  circumstances  entitled  to  mainte- 
nance, and  the  decision  come  to  upon  the  arbitration 
was  to  put  her  in  possession  of  half  the  property,  but 
only  on  the  footing  of  a  woman's  interest  for  life, 
the  defendants  could  not  set  up  any  title  by  adverse 
possession  on  her  part  to  defeat  the  claim  of  the 
reversioners.  Held  also  that  the  plaintiffs  were  com- 
petent to  maintain  the  suit  as  reversioners  to  the 
widow,  and  were  entitled  to  a  decree  for  a  declaration 
that  the  g^  should  not  affect  any  of  their  rights  as 
reversioners  after  the  widow's  death.  QoPi  Chakd 
V.  SrjANEuAB  .    LIi.B.»8  A1L,M6 


22. 


Alienation    by 


Hindu  widow. — Acquiescence.— Right  to  sue. — 
Daughter. — A  reversioner  of  the  estate  of  a  deceased 
Hindu  sued  for  cancellation  of  a  sale-deed  executed 
by  the  widow,  on  the  ground  that  it  was  executed 
without  legal  necessity,  and  for  a  declaration  that  the 
alienation  was  void  and  incapable  of  affecting  his 
right  of  succession.  A  daughter  of  the  deceased  was 
still  living,  and  had  taken  no  steps  to  set  aside  the 
sale.    Per  Mahmood,  Jl,  that  mere  delay  by  a  re- 
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1.  POWERS  OP  REVERSIONERS  TO  RE- 
STRAIN WASTE  AND  SET  ASIDE  ALIEN. 
A.'llO^h— continued. 

(a)  Who  mat  avE—continued, 
Soita  by  reveTBionevB-^outinued, 
versioner  in  instituting  a  suit  to  set  aside  an  iUegal 
sale  made  by  a  chUdiess  Hindu  widow  cannot  be 
understood  to  amount  to  acquiescence  in  the  sale. 
The  acquiescence  which  would  entitle  a  more  remote 
reversioner  to  maintain  the  suit  must  be  such  as 
would  amount  to  an  equitable  estoppel,  precluding 
the  first  reversioner  from  contesting  the  validity  of 
the  sale  made  by  the  widow.  Duleep  8ingh  v.  8ree 
Kishoon  Pandag,  4  N.  W.,  88,  followed.  Also  j7«r 
Mahmood,  J.-,  that  the  existence  of  female  heirs, 
whose  right  of  succession  cannot  surpass  a  "  widow's 
estate,"  does  not  affect  the  status  of  the  nearest  pre- 
sumptive reversionary  heir  to  the  full  ownership  of 
the  estate,  and  that  such  presumptive  heir  can  main- 
tfdn  a  suit  for  declaratory  relief  such  as  was  prayed 
for  in  the  present  suit,  irrespective  of  the  question  of 
collusion  or  concurrence  by  such  female  heirs  in  the 
alienation  by  a  childless  Hindu  widow  or  other  female 
heir  holding  a  similar  estate.  Chunderkoomar  Ha- 
xaree  v.  Dwarkanath  Purdhan,  8.  2>.  A.,  1859,  p, 
1623:  and  Bed  Oobind  Bam  y.Hirusranee,  2  1^.  B., 
256,  followed.  Bhagwandeen  Doobeg  v.  Mgna  Baee, 
11  Moorei's  J.  A,,  487  ;  Oajapathi  Nilamani  Patta 
Maka  Devi  Qaru  v.  Qajapatki  Bhadamani  Patta 
Maha  Devi  Qaru,  L.  B.,  4  L  A.,  212;  and  Bam  Lai 
V.  Bansee  Dhur,  8.  D.  A.,  N.  W,  P.,  1866,  p,  67, 
referred  to.  Anund  Koery.  Court  of  Wards,  L.  B., 
8  I.  A.,  14,  distinguished.  Per  Oldpibld,  J.,  that 
the  nearest  reversioner  being  the  widow's  daughter, 
who  herself  could  only  take  a  limited  interest  in  the 
property,  and  wlio  had  herself  taken  no  steps  to  set 
aside  the  sale,  the  Court  would  be  exercising  a  proper 
discretion  in  permitting  the  plaintiff,  as  the  next  lever- 
sioner  after  the  daughter,  to  bring  the  suit.  Bal- 
GOBivD  0.  Ramkumab  I.  Ii.  B.,  6  AIL,  431 

28. Bight  of  daughter 

to  sue. — Held  that  a  daughter  was  competent  to  sue 
during  the  lifetime  of  her  mother,  the  encumbrancer, 
the  daughter  being  the  immediate  reversioner  to  the 
property,  and  her  reversionary  right  being  seriously 
threatened.    Golab  Kookwbb  v,  Shib  Sahai 

[2  Agra,  54 

24.  .  8on*s  power   to 

sue  in  lifetime  of  mother. — The  daughter's  son  during 
the  lifetime  of  his  mother  is  not  such  a  reversioner  as 
is  competent  to  challenge  the  act  of  his  maternal 
grandmother.    Radha  Kishbv  v,  Bukhtawttb  Lall 

[1  Agra,l 

26. Suit  to  set  aside 

alienation  of  ancestral  property. — Bight  qf  remoter 
reversioner  to  sue. — In  a  suit  by  a  reversioner  to  set 
aside  an  alienation  of  ancestral  property,  where  pliun- 
tiff  questioned  the  acts  of  alienation  effected  jointly 
by  his  father  and  his  aunt,  it  was  held  that  he  was 
entitled  to  midntain  the  suit  even  though  his  father, . 
and  not  he,  was  the  immediate  reversioner.  Rbtoo 
Raj  Pakdby  o.  Laiubb  Pandbt  .  24  W.  B.,  809 
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1,  POWERS  OP  REVERSIONERS  TO  RE- 
STRAIN  WASTE  AND  SET  ASIDE  ALIEN- 
ATlONS—cofUinued, 

(a)  Who  kat  sub — continued. 

Suits  by  revBrsioners— 0cm/tfiiM<{. 


26. 


Right  of  9nee$9- 


Mion. — Nephews, — The  right  of  sacoession  accrues  to 
nephews  (sisters'  sons)  whether  bom  before  or  after 
the  death  of  their  maternal  uncle,  not  on  the  death  of 
the  maternal  uncle,  but  on  the  death  of  his  widow ; 
and  the  nephews  can  sue  to  question  the  validity  of 
alienations  made  by  the  widow  without  legal  neces- 
sity.    OOBIND  MOKEB  DOSSBB  V.  SRiM  LALL  Bt- 

8A0K.  Kalbb  Coomab  Chowshby  V  Ramdass 
Shaha       ....       W.  B.,  1864^  158 


27. 


AlieneUion     by 


uncle. — Might  of  nephew.^Seld  that  a  nephew  is  not 
competent  by  Hindu  law  to  object  to  any  aUenation 
of  ancestral  property  directly  or  indirectly  made  by 
his  uncle.    Ounga  Desk  Rawut  v.  Modhoo  Sudun 

[8  Agra,  4 

•  Bight  of  nephew. 


— Consent  of  heirs, — Dattghters^in-law, — A  nephew 
(who  would  be  next  of  kin  entitled  to  the  property) 
can,  with  the  consent  of  his  father  and  his  uncles,  the 
persons  immediately  entitled  to  succeed  to  the  pro- 
perty, maintain  a  vuit  for  proprietary  possession 
against  the  daughters-in-law  of  a  deceased  Hindu, 
who  have  no  other  right  in  the  property  than  a  right 
to  maintenance.    Ljldooiah  v.  Santalbt 

[8  Agra,  191 

29.  — — ^— ^-^—  Suit  hg  step-son 
or  step-grandson, — Suit  in  lifetime  of  widow, — A 
reversioner  in  the  position  of  son  or  8tep-gp«ndson 
may  sue  in  the  lifetime  of  a  Hindu  widow  in  posses- 
sion to  prevent  vraste.  CKUMMTTir  Mohukt  v,  Ra- 
jbndbaSahoo     .        •        .        .    7W.B.,119 


80" 


Alienation      by 


widow, — Right  of  reversioner  to  sue, — A  sale  by  a 
widow  of  property  derived  from  her  husband,  who  is 
divided  in  interest  from  his  own  family,  is  valid  for 
her  life.  Such  a  sale  will  not  be  set  aside  at  the  in- 
stance of  a  divided  brother  of  the  hdsband.  Bhaga- 
TATAKicA  V,  Pahpaka  Oattd  .    2  Mad.,  808 


81. 


JPower  of  reter' 


sioner  to  assign  his  interest, — Bight  of  assignee, — 
Waste, — A  reversionan^  contingent  interest  subject 
to  the  life-estate  of  a  Hindu  wi£)w  may  be  assigned. 
The  assignee  of  such  an  interest  is  entitled  to  re- 
strain the  widow  from  committing  waste.  Rtohxtev 
Paul  9,  Peabt  Monbb  Dassbb      .    Marsh.,  822 

82. Assignee  of  re- 

versioner, — Suit  by  assignee, — Widow^s  estate, — 
During  the  existence  of  a  Hindu  widow's  interest  in 
an  estate  inasmuch  as  she  has  in  her  the  whole  estate 
of  inheritance,  the  assignee  of  a  reversionary  heir  to 
her  husband  has  no  interest  therein  as  such  assignee, 
which  will  enable  him  to  bring  a  suit  to  have  a  mort- 
agge  and  decree  affecting  the  estate  set  aside.     This 
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1.  POWERS  OP  REVERSIONERS  TO  RE- 
STRAIN  WASTE  AND  SET  ASIDE  ALIEN- 
ATIONS—co»i<i»tt«rf. 

(a)  Who  ICAT  BTTt—eontinued. 

Suits  by  TeyrevBioneTB—continued, 

is  so  even  though  the  assignee  is  the  next  heir  to  the 
property  after  the  assignor.  Raiouabak  Pal  v, 
Ptabi  Maki  Dabi    .         .     8  B.  li.  B.,  O.  C  70 

Ram  Buvsbb  Koonwab  v.  Mohbshub  Koonwab 

[1 W.  B^  888 

(b)  WhBN  THBY  ICAY  STTB  AND  HOW. 

88. Cause  of  action,  Aoorual  of. 


— Suit  for  possession, — Sfflsct  on  reversioner  of  ad- 
option by  widow, — ^The  right  of  a  reversionary  heir 
to  succession,  on  the  death  of  a  widow  in  possession, 
is  a  contingent  one.  It  is  only  on  the  death  of  tho 
widow,  when  his  rights  as  reversioner  are  converted 
into  a  right  to  immediate  possession,  that'  he  is  re- 
quired to  sue  for  possession  of  the  estate.  The  mero 
fact  of  the  adoption  of  another  party  does  not  preju- 
dice his  rights.  Those  rights  are  invaded  only  when 
the  adopted  son,  on  the  death  of  the  widow,  takes 
possession  of  the  property  as  adopted  son.    Juoobn- 

DBONATH  BaNBBJBB  V.  RaJBNSBOKATH  HoLPAB 

[7W.B.,857 
84. 


'■ —  Suit  for  posses- 
sion of  share  pf  estate, — Where  the  plaintiff  was  en- 
titled to  a  share  of  the  estate  of  the  defendant^  a 
widow,  in  case  she  should  die  not  having  exercised  the 
right  to  adopt, — Meld  that  a  suit  for  his  share  on 
the  widow's  failure  to  adopt  within  a  year  must  be  dis- 
missed, the  plaintiff  having  no  present  right  to  pos- 
session. Section  162  of  Strangle  Manual,  E,  L,,  dis- 
sented from.  Rakan  Akmal  o.  Subham  Annayi 
alias  SUBBAICAKIYAN  Akvati  .     2  "Hfldx,  899 


86. 


Suit  to  set  aside 


alienation  of  estate  by  widow, — Where  the  transfer 
sought  to  M  set  aside  was  made  by  the  widow  in 
flavour  of  her  daughter,  who  was  lawful  heir  to  the 
property, — Held  that  the  plaintiff,  a  reversioner,  had 
no  present  g^und  of  action,  as  his  reversionary  right 
was  not  prejudiced  thereby.  Udhub  Singh  v, 
Rabbb  Eookwab         .        .        .1  Agra,  284 


86. 


Suit  to  set  asicie 


alienation  of  property  in  possession  of  widow, — 
Where  property  to  the  immediate  possession  of  which 
a  Hindu  widow  is  entitled  is  conveyed  away  by 
parties  having  no  right  to  it,  the  cause  of  action  for 
a  suit  to  recover  possession  is  afforded  thereby  to  the 
widow,  and  not  to  the    reversionary    heirs.      Jot 

MOOBUTH  KOOBB  v.  BaLDBO  SllTGH 

[21W.B.,444 


87. 


Suit  for  share  of 


estate,  or  to  set  aside  alienation, — A  Hindu  rever- 
sioner, entitled,  after  the  death  of  a  tenant  for  life, 
to  a  share  in  the  inheritance,  cannot  lay  claim  to  any 
definite  share,  nor  can  he  sue  to  set  asidjQ  a  transac- 
tion affecting  the  inheritance,  so  far  only  as  it  would 
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1.  POWERS  OF  REVERSIONERS  TO  RE- 
STRAIN WASTE  AND  SET  ASIDE  ALIEN- 
ATIONS— coii«»«ed. 

(6)  WHBir  THBT  MAT  SUB  AVD  now— continued. 

Cause  of  aotion,  Aoomal  oi—continmed, 

affect  his  probable  share.    Ebshaya  Sakabhaga  v, 
Laxshmikasataha  •    I.  li.  B^  6  Ma<L,  108 


2.  RIGffiT  TO  ^SSESSION. 


8a 


8tiit  for  immediate  poiwes* 


Bion. — Wcute  on  (tcconnt  of  alienation  by  widow, — 
In  cases  where  the  sale  by  a  Hindu  widow  has  been 
set  aside  on  the  g^und  that  no  legal  necessity  has 
been  proved,  before  a  decree  for  immediate  possession 
can  be  given  to  the  plaintiff,  it  mast  be  clearly  proved 
that  the  property  has  deteriorated  owing  to  the  sale 
or  has  been  wasted  by  the  purchasers.  CHUTxrB- 
SHABBB  Singh  v.  Hubcooxabbb      .    1  Hay,  107 

Bight  of  reversionerB    on 


alienation  being  set  aside.— ^c^  of  widow  in- 
volving forfeiture  of  0«to^«.— Although  an  alienation 
of  property  by  a  widow  for  other  than  allowable  pur- 
poses may  be  declared  void,  yet  the  reversioners  are 
not  entitled  to  immediate  possession,  unless  the  widow 
has  committed  some  act  involving  forfeiture  of  the 
property.    Kishnbb  v,  Khbalbb  Rax 

[2ir.W^484 

Bakasoonbxtsbb  Dossbb  o.  Bajca  Soondvbbb 

D08SBB       .        .        .        .    low.  B.,  183 

in  which  case,  however,  a  review  was  granted. 
SeeS.C IOW.B.,801 

RuGHOOBAB  Dtal  Sibgh  V,  Bhbkabbb  Singh 

[22  W.  B^  472 


40. 


8i]it  for  possession  on  ao- 


count  of  vraste. — Alienation  by  widow  not  involv- 
ing foifeitHre. — Plaintiff, -who  was  the  reversioner  of 
her  father's  estate,  sued,  during  the  lifetime  of  her 
mother  who  held  a  life-estate  as  widow  of  her 
husband,  for  possession  of  such  estate,  on  the  ground 
that  her  motiier  had,  without  reason,  alienated  the 
whole  estate,  with  a  few  sUght  exceptions,  absolutely 
to  certain  persons,  who  had  again  re-sold  portions 
thereof.  l%e  defendants  pleaded  that  the  suit  would 
not  lie  in  the  lifetime  of  the  plaintiffs  mother.  It 
was  found  that  the  alienations  were  not  fraudulent. 
Held  that  the  plaintiff  was  not  entitled  to  have 
possession  of  the  property  delivered  to  her,  inasmuch 
as  the  alienation  did  not  amount  to  a  total  destruc- 
tion of  the  benefit  derivable  from  the  right  of  succes- 
sion, and  could  not  therefoire  be  called  waste,  but 
that  she  was  entitled  only  to  a  declaration  that  the 
alienation  made  by  the  widow  and  the  subsequent 
alienations  by  her  alienees  should  not  affect  or  preju- 
dice the  plaintiff  or  reversioner's  interests  beyond  the 
lifetime  of  the  widow.  Muddun  Mohun  Shaha  o. 
Ajtunsmoti  .  .    5C.  Ii.B.»49 


4L 


Alienation 


widow. — Fraud,  Proof  of.— A  Hindu  widow  being  in 
possession  of  certain  Lftkidraj  lands  in  which  she  had 


HIKDIT     LAW  —  BBVEB8IONEB8— con- 

tinned. 

2.  RIGHT  TO  POSSESSION— coii<t»wd. 

Suit  for  possession  on  aeoount  of  waste 
— continued. 

a  life-interest,  the  zemindar  brought «  suit  against  a 
minor  reversioner  and  others  to  resume  the  land, 
obtained  an  ea  parte  decree,  and,  whether  under 
colour  thereof  or  not,  afterwaids  obtained  possession. 
The  widow  who  was  then  dispossessed  brought  a 
separate  suit  to  recover  the  property,  in  which  the 
reversioner,  who  had  meantime  come  of  age,  was 
joined  as  a  co-plaintiff.  Owiqg  to  a  petition  pre- 
sented by  the  widow,  this  suit  was  treat^  as  having 
come  to  an  end.  Seld  that,  in  the  circumstances, 
and  the  consequent  jeopardy  to  the  title  of  the  rever- 
sioners, the  reversioner  above  referred  to  was  com- 
petent, without  showing  fraud  on  the  port  of  the 
widow,  to  bring  a  suit  to  have  the  land  reduced  to 
his  possession,  and  to  prevent  the  zemindar  from 
acquiring  title  by  adverse  possession.  CHi7in>BB 
Kooxab  Oakgoolt  v.  Raj  Kishbn  Banbbjbb 

[14W.B.,822 


42. 


CoUueion 


of 


widow  with  parties  in  adveree  poeeeteiom^ — Suit  by 
a  Hindu  daughter,  for  herself  and  as  guardian  of  her 
minor  son,  to  recover  possession  of  her  deceased 
father's  separate  estate.  The  legal  representatives  of 
the  estate  were,  first,  the  deceased's  widow,  and  after 
her  the  plaintiff  and  her  son.  The  widow  not  only 
failed  to  occupy  and  manage  the  estate,  but,  in  collu- 
sion with  the  other  defendants  claiming  under  a 
hostile  title,  abandoned  her  rights,  alleging  that  her 
husband  was  not  separate,  but  a  memlMr  of  a  joint 
family,  and  left  the  hostile  holders  undisturbed.  To 
preserve  the  separate  estate  from  becoming  extin- 
guished by  the  operation  of  the  law  of  limitation,  it 
was  necessary  to  remove  the  adverse  occupants  and  to 
place  the  estate  in  the  possession  of  some  person  to  be 
appointed  to  represent  it;  and  as  the  widow  (the 
legal  representative)  never  was  in  possession  and  did 
not  ask  for  it,  but  repudiated  all  dmm  to  it,  it  waa 
held  that  no  one  had  a  better  right  to  the  possession 
than  the  plaintiff,  and  possession  was  accordingly 
decreed  to  her  as  manager  during  the  widow's  life- 
time.   GUNXSH  DuTT  V.  Lail  M uttbb  Koobb 

[17  W.  B..  11 
See  Badha  Mohuk  DsniB  «.  Rah  Das  Dbt 
[8  B.  li.  B.,  A.  O.,  862: 24  W.  B.,  86,  note 

Shaha  Soondubbb  Chowdhbain  v.  Juhooka 
Chowdhbain  .  24  W.  B.,  86 


-  Bight  to  manage  property  as 


48- 

trustee. — Alienation  by  widow  without  neeeeeity. — 
Waeie. — When  a  widow  is  proved  to  have  inade 
alienations  without  legal  necessity  the  reversioner 
may  be  appointed  to  act  as  her  trustee.  Dinkishbk 
Shatbah  «.  Gungadhub  Mookbbjbb 

[2  Hay,  682 

8.  RELINQUISHMENT  BY   WIDOW  TO 
REVERSIONERS. 

•  Effect  of  relinquislimentby 


44. 

female. — TitU  of  reversioner  on  relinquiehmtni.-^ 
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HINDU    liAW  —  BEVEBSIONEBS-^on- 

tinued, 

8.  RELINQUISHMENT  BY  WIDOW  TO 
REVEUSlOJifEHS— continued. 

Effeot  of  reUnquiahment  by  female— «o«- 
iinued. 

The  sucoession  of  females  according  to  Hindu  law  is 
not  regular  succession  and  is  not  1)ued  upon  the  or- 
dinary theory  of  spiritual  benefit.  Therefore,  if  they 
relinquish  their  rights  in  favour  of  the  reversioner,  the 
case  is  again  brought  back  to  the  normal  state  of 
succession,  the  effect  being  to  vest  in  him  a  complete 
title.  OuvaA  Pbbshad  Kub  «.  Shumbhookath 
BuBMAK        ....        22W.  B.,893 

46. Effect  of  relinquishment  by 

wldo'W. — Consent  of  revertionerg. — Melinquishment 
to  second  revereionere. — According  to  Hindu  law,  a 
widow  in  possession  can  relinquish,  and,  by  relinquish- 
ing, anticipate  for  the  reversioners  their  period  of 
succession.  A  relinquishment  in  favour  of  second 
reversioners  is  also  valid  if  made  with  the  consent  of 
the  first  reversioners.  Pbotab  CbundbbRoy  Chow- 
DHBT  V.  Jot  Monbb  Babbb  Chowdhbain 

[1  W.  B,  88 


46. 


-  Surrender  of  lifc' 


etttUe. — Title  of  reversionere. — The  surrender  of  her 
estate  by  a  Hindu  widow,  or  mother,  to  persons  who 
at  that  time  are  unquestionably  the  heirs  by  Hindu 
law  of  the  person  from  whom  she  has  inherited  it, 
vests  in  those  persons  the  inheritance  which  they 
would  take  if  she  at  that  time  were  to  die.  Bhama 
Soonduree  v.  Snrut^Chundcr  Dutt,  8  W.  J2.,  600  ;  and 
Qunga  Perthad  Kur  v.  ShumbhooneUh  Burman,  22 
W.  J2.,  898,  followed.    NoFBBDOSd  Rot  v.  Moj>hv 

SOOVDABI  BUBHONIA 

[I.I..  B.,  6  Calo,  782  :  6  C.  Ii.  B.,  661 


47. 


■  Surrender  of  possession  by 


widow  in  consideration  of  maintenance.— 
Arrangement  bjf  retereionere  to  pag  widow  mainten- 
ance for  her  l^e-instead  of  posteeaion  of  property. 
— Where  persons  who  are  presumptively  the  next  in 
succession  to  a  widow,  come  into  an  arrangement  by 
Ivhich  she  surrenders  possession  to  them  and  receives 
a  maintenance  from  them,  such  arrangement  must  be 
held  to  be  binding  as  a  family  arrangement,  and  would 
not  be  altered  by  one  or  other  of  the  reversioners  dy- 
ing during  the  lifetime  of  the  widow.  Lalla  Kuk- 
DBB  Lall  «.  Lalla  Kalbb  Pbbshad 

[22W.B^807 

4.  ARRANGEMENTS  BETWEEN  WIDOW  AND 
REVERSIONERS. 

47. Arrangement  by  next  re- 
versioner allowing  her  to  keep  i>osse8- 
Sion. — Lots  of  rightt  by  widow  on  re-marriage, — 
Act  XV  of  1856,  9,  2, — ^Where  a  widow  having  lost 
her  rights  in  her  husband's  estate  on  account  of  re- 
marriage under  the  provisions  of  section  2,  Act  XV 
of  1856,  was  allowed  to  retain  possession  by  the  next 
reversioner, —^0^  that  such  arrangement  by  the 
next  reversioner  was  only  binding  upon  him,  and  not 
on  the  heirs  of  such  reversioner,  who,  on  the  death  of 


HINDU     liAW  —  TtEVEBSIONEBS— eon- 

tinned, 

4.  ARRANGEMENTS  BETWEEN  WIDOW  AND 
REVERSIONERS— co»<t««e<;. 

Arrangement  by  next  reversionei^  allow- 
ing her  to  keep  possession— co«^tii«(«fl. 

the  former,  were  entitled  to  sue  for  possession  of  the 
property  by  dispossessing  the  widow.  Kaibho  «. 
JuMKA  ...       1  Agra,  140 

6.  CONVEYANCE  BY  WIDOW  WITH 
REVERSIONERS'  CONSENT. 

48. Effect  of  conveyance  by- 
widow  and  reverBioners.~2V<^0  of  alienee, — 
A  Hindu  widow  in  possession  and  the  apparent  next 
taker,  by  joining  in  one  conveyance,  can  make  a  com- 
plete title.    KiSHEN  Obbk  «.  BuBOXET  Rot 

[14  W.  R,  879 

Tbiloohuv  CuuoKSBBUTTr  0.  Umbbh  Chundbb 

Lahiki      ....    7C.L.B.,  671 


48. 


■  Alienationfor  If 


gal  necetaitg.  Binding  effect  of,  on  other  reversion- 
ere, — Consent  of  next  reversioner, — Under  the  Hindu 
law  current  in  Bengal  a  transfer  or  conveyance  bv  a 
widow  upon  the  ostensible  ground  of  legal  necessity, 
such  transfer  or  conveyance  being  assented  to  by  tiie 
person  who  at  the  time  is  the  next  reversioner,  will 
conclude  another  person,  not  a  party  thereto,  who  is 
the  actual  reversioner,  upon  the  death  of  the  widow, 
from  asserting  his  title  to  the  property.  NoBO- 
KI8H0BB  SABMA  RoT  V,  HaRI  NaTH  SABMA   HOT 

[I.  L.  B.,  10  CalQ.,  1102 


50. 


•  Power  of  remoter 


reversioner    to  question    alienation, — Observations 
on  the  power  of  a  remoter  reversioner  to  question 
alienations  by  a  Hindu  widow  in  which  the  next  re- 
versioner has  concurred.    SiA  Dasi  v.  Gub  Sahai 
[I.  L.  B.,  8  AIL,  882 

6L 


Batifioation  by  reversioner 

of  conveyance  by  widow.— 12cc«p<  of  rent  by 
reversioner  from  alienee  of  widow. — Subsequent  suit 
to  set  aside  alienation, — ^Where  a  tenure  granted  by 
a  widow  is  recognised,  after  her  death,  by  the  rever- 
sionary heir,  who  recdves  rent  from  the  holder  of  the 
tenure,  such  receipt  amounts  to  a  ratification  of  the 
tenure,  and  a  suit  to  set  aside,  on  the  ground  of  the 
widow's  incompetency  to  grant  it,  cannot  succeed. 
MoHBSH  Chvkdbb  Bobb  V,  Ugba  Kant  Banbbjbb 

[24W.B.,127 

Huron  LAW— STBIDHAN.  CoL 

1.  Dbscbiftiov  and  Dbyoltttiov  of  Stbi- 

DHAX 2401 

2.  Girx  OF  Stbidhan      •         .         •         .  2497 
8.  Effbct  of  Unchastitt       .         .        .  2497 

4.   POWBB  TO  DI8F08B  OF  StBIDHAIT  .  2497 

See  Hindu    Law— Contbaot— Husband 
AND  Wife. 

[I.  Ii.  R.,  6  Bom.,  470, 473 
I.  Ii.  B.,  1  Bom.,  121 
I.  Ii.  B.,  4  Bom.,  S18 
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HINDU  liAW^&TBIDS.AN-'ContiHued, 

1.  DESCBIFIION  AND  DEVOLUTION  OP 
STRIDHAN. 


1. Definition  of  « atridhan."— 

Different  chutes  of  stridhan. —  JFoman  married  in 
Asura  form, — The  etymological  import  of  the  word 
**  stridluMi/'  and  the  different  views  with  which  it  is 
regarded  in  the  Eastern  and  Western  schools  of  Hindu 
law,  pointed  out.  The  Mitakahara  recognises  only 
one  class  of  stridhan,  and  includes  in  that  class  all  pro- 
perty acquired  by  a  woman  by  inheritance.  According 
to  the  last-mentioned  authority,  a  woman's  stridhan, 
if  she  has  been  married  by  the  Asura  form,  upon  her 
death  childless,  goes  to  her  mother,  her  father,  and 
their  kindred,— t.e.,  to  the  sapindas  of  her  father 
in  the  first  instance, — and,  failing  them,  to  her 
mother's  next  of  kin ;  but  if  a  woman  has  been  mar- 
ried according  to  one  of  the  approved  forms,  her 
stridhan  descends,  upon  her  death  childless,  to  her 
husband  and  his  sapindas.  Over  stridhan  acquired 
by  inheritance  (so  far  as  it  consists  of  immoveable 
property)  a  woman's  power  of  alienation  is  limited. 
The  Vyavahara  Mayukha  also  considers  property  ac- 
quired by  a  woman  by  inheritance  to  be  stridhan,  but 
classes  stridhan  under  two  heads— stridhan  in  a  nar- 
rower sense,  embracing  particular  species,  for  which 
a  peculiar  mode  of  devolution  is  prescribed,  and  stri- 
dhan generally  (including  stridhan  acquired  by  in- 
heritance), which  descends  in  th^  same  Une  as  if  the 
woman  had  been  a  male, — i.e.,  to  her  sons  and  the 
rest, — and  this  notwithstanding  her  having  left  daugh- 
ters. Authorities  bearing  upon  the  subject  of  stridlian 
considered  and  commented  upon.  Vijiabangam  v. 
Lakshuican      .        .        .    8  Bom«,  O.  C^  244 

2. Property  of  daughter  be- 
queathed to  her  by  father  before  her  mar- 
riage.— The  property  of  a  daughter  bequeathed  to 
her  by  her  father  before  her  marriage  falls  within 
the  category  of  stridhan.  JtnDOONAXU  SiBOAB  v, 
BussoNT  CooiiAii  Roy  Ghowdhbt 
LUB.II.IU286:  16W.B.,106:19W.B.,264 


3. 


Gift  by  son  to  mother  for 


maintenance. — ^A  gift  of  money  by  a  son  to  his 
mother  for  her  maintenance  comes  witiiin  the  defini- 
tion of  stridhan  in  the  Hindu  law.  DoosaA  KoON- 
WAB  0.  Tejoo  Kookwak        .    5  W.  R^  Mia^  53 

Property  purchased  or  ac- 


quired by  mother. — Property  inherited  by 
daughter  from  mother. — Interest  of  Hindu  daughter 
in  mother's  property, — A.,  a  Hindu  widow,  died  in- 
testate, leaving  her  surviving  sons  of  her  hnsband's 
elder  brothers,  a  sister,  and  the  husband  and  children 
of  a  deceased  sister.  At  the  time  of  her  death  A,  was 
possessed  of  certain  articles  of  jewellery  given  to  her 
on  her  marriage,  and  of  certain  other  articles  of  jewel- 
lery, and  of  Qovemment  paper  standing  in  her  name, 
which  she  had  purchased  herself.  She  was  also  pos- 
sessed of  a  share  of  a  house  and  some  Government 
paper,  which  had  been  left  to  her  by  the  will  of  her 
mother.  The  provisions  of  the  will  in  question 
being  obscure,  the  parties  interested  under  it  had 
referred  their  difficulties  to  arbitration,  and  by  the 
award  the  arbitrators  allotted  to  A,  the  share  of  the 


HINDU  liAW-QTRIDUAN— continued. 

1.  DESCRIPTION  AND  DEVOLUTION  OP 
STRIDHAN— eoi»<t»iM<;. 

Property    purchased     or    acquired    by 
mother — continued. 

house  of  which  she  had  died  possessed  "  to  be  held  by 
her  in  severalty  as  a  Hindu  daughter  in  a  manner 
prescribed  by  the  Hindu  law  as  prevalent  in  Bengal," 
and  allotted  the  Government  paper  to  her,"  to  be  taken 
and  enjoyed  by  her  absolutely."  In  a  suit  by  the  sons 
of  A.'e  hnsband's  elder  brothers  claiming  the  whole  of 
her  property  as  her  stridhan, — Setd  that,  as  far  as 
the  source  was  concerned,  all  the  gifts  under  the  will 
might  well  be  A.'9  stridhan,  and  that  as  the  award 
gave  her  an  absolute  interest  in  the  Government 
notes,  they  were  her  stridhan  and  passed  to  the 
plaintiffs  together  vdth  all  the  jewellery  and  the 
Government  notes  purchased  by  her;  but  that,  as 
the  award  gave  her  only  the  interest  of  a  Hindu 
daughter  in  the  house,  and  that  as  what  a  daughter 
inherits  from  her  mother  does  not  become  her  stridhan, 
the  pluntiffs  had  no  claim  to  the  share  of  the  house. 

PBANICIBSEN  LAHA  9.  NOTANMOVBY  DaSSBS 

[L  Ij.  R.,  6  Calc,  222 

6. Property  acquired  by  woman 

by  inheritance.— According  to  Hindu  Uw,  pro- 
perty acquired  by  a  woman  by  inheritance  is  not 
to  be  classed  as  stridhan.  SBMaAMALATHAMMAL  v. 
Valaykda  Mudali        .        .        .3  Mad.,  312 

6. : HuBband'8  estate  inherited 

by  widow. — Benares  law. — Fower  of  dispotitioh  of 
widou), — Meld  that,  according'  to  the  law  of  the 
Benares  school,  no  part  of  her  husband's  estate,  whe- 
ther moveable  or  immoveable,  to  which  a  Hindu  widow 
succeeds  by  inheritance,  forms  part  of  her  stridhan  or 
peculiar  property ;  and  the  text  of  Katyayana  must  be 
taken  to  determme,  first,  that  her  power  of  disposition 
over  both  is  limited  to  certain  purposes ;  and  secondly, 
that  on  her  death  both  pass  to  the  next  heir  of  her 
husband.  Bhuowaitdbbn  Doobby  v.  Mtna  Babb 
[9  W.  B.,  P.  C,  23 :  U  Moore's,  L  A.,  487 

7. ' —  Immoveable  proper^  in- 
herited by  mother  firom  son.— According  to 
the  Mitakshara  and  the  Vivada  Chintamoni,  all 
property  that  a  woman  inherits  does  not  thereby  be- 
come stridhan,  so  as  after  her  death  to  descend  to 
her  heirs.  Immoveable  property  which,  in  default 
of  other  intervening  heirs,  luw  been  inherited  by  a 
mother  from  her  son  descends,  on  the  mother's  death, 
not  to  her  heirs,  but  to  the  heirs  of  the  son  from 
whom  she  inherited  it.  Punohanund  Ojthab  v. 
Lalshan  Mibsbb         .        .        .3  W.  B.,  140 

8. ■  Property  inherited  by  sister 

from  brotiier. — Law  in  Bombay  Presidency. — ^A 
sister  on  this  side  of  India,  taking  as  heir  to  her 
brother,  takes  his  property  as  stridhan  with  an  abso- 
lute power  of  disposition  over  it;  and  such  property 
upon  her  death  passes  in  the  first  instance  to  her 
daughters.  The  sons  of  such  sister  have  not  a  vested 
interest  in  it  as  coparceners  with  their  mother.  Pro- 
perty acquired  by  a  married  woman  by  inheritance, 
with  the  exception  of  property  inherited  by  a  widow 
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^BUSTDV  laAW— 8TBIDHAN— coii^tiMMd. 
1.  DBSCBIPTION  AND  DEVOLUTION  OF 

Property  inherited  by  sister  from  brother 

— coniinued, 

from  her  bnsband*  classes  as  stridhan,  and  descends 
a£oofdingly.  Bha8KA.£  Tbdcbak  Aoharya  o. 
Mahadbb  Ramji     .  .6  BoxcL,  O.  C^  1 

9, Immoveable    property    in- 

lierited  by  a  xnarried  woman  from  her 
£Ather. — ^Acoording  to  the  Hindu  law  of  inheritance 
as  received  in  the  Bombay  Presidency,  immoveable 
property  inherited  by  a  married  woman  from  her 
father,  whether  or  not  it  be  strictly  entitled  to  the 
name  of  stridhan,  descends  on  her  death  to  her  own 
heirs,  and  not  to  her  father's  ascendants  according 
to  what  is  called  the  "  melancholy  succession."  An 
inheritance  descending  on  a  married  woman  from  her 
father  must  be  classed  as  stridhan  and  descends 
accordingly.  Nayalbam  Atxabajc  v,  Najtdkishob 
SmyxABAYAV      ....    1  Bom.,  209 


10. 


Gifts  by  husband  to  wife 

firom  motives  of  afteotLon^—OmamenU  for 
ordinainf  wear. — GKfts  of  affection  given  by  a  hus- 
band to  his  wife  after  marriage  are  stridhan,  and  it 
is  not  necessary  to  the  preservation  of  their  character 
as  stridhan  that  they  should  be  constantly  worn.  If 
given  nnreservedly  they  become  the  wife's  stridhan. 
If  ornaments  appear  to  be  ornaments  which  a  wife 
would  ordinarily  wear  in  her  station  of  life,  and  not 
those  which  would  be  purchased  for  use  only  on  ex- 
traordinary occasions,  such  as  marriages  and  the  like, 
the  presumption  is  that  they  are  for  the  ordinaiy 
use  of  the  wife  and  given  to  her  without  reservation. 
They  would  therefore  be  regarded  as  gifts  of  affec- 
tion and  would  constitute  stridhan,  and  would  not  be 
liable  to  attachment  and  sale  for  the  satisfaction  of 
the  husband's  debts.    Rabha  o.  Bishbshub  Dass 

[6N.W.,a79 


U. 


— -  Ornaments  given  to  wife  at 
her  marriage.— Or»<Mfi«»to  ffioen  aJUr  marriage, 
— 8on9  and  dauffkier 9, —Where  the  wife  of  a  Hindu 
dies,  leaving  one  son  and  two  daughters,  such  of  her 
ornaments  as  were  given  to  her  at  her  marriage, 
pass  to  her  daughters  and  not  to  her  son.  Those 
g^ven  to  her  after  marriage  or  by  her  husband  or 
kindred,  pass,  according  to  the  Mayukha,  to  the 
son  and  daughters  in  equal  shares.    Ashabai  «. 

TyBB  HaJI  RAHIMirTTULI.A 

[LIi.  B^9BonL,116 


la.- 


^—  Gift  by  father  to  daughter. 
-Mesne  proJUs,-^ Inheritance.— K  Hindu,  by  a  deed 
dated  in  1840,  gave  his  daughter,  a  childless  widow, 
an  estate  for  life  in  certain  property,  with  remainder 
on  her  death  to  his  brother's  grandsons ;  the  daughter 
was  put  in  possession,  was  dispossessed  in  1858,  and 
died  in  1862.  Under  the  terms  of  the  deed,  the  pro- 
perty then  went  to  the  survivor  of  the  two  grandsons, 
who  in  1864  sold  his  rights  and  interesto  in  tlie  pro- 
perty. In  1865  the  purchaser  brought  a  suit  and 
recovered  possession  from  the  defendante.  His  repre- 
sentotives  now  sued  for  mesne  profits  of  the  property 
from  1860  to  1865.     Held  that  the  plaintiffs  were 

It 


HINDU  LAW— STBIDHASr— coii^jtiiec^. 

1.  DESCRIPTION  AND  DEVOLUTION  OF 
STRIDHAN— co}»«»«i(e(2. 

Gilt  by  father  to  daughter— eon^taiMi. 
not  entitled  to  mesne  ^rofite  which  had  accrued  due, 
but  were  uncollected,  in  the  lifetime  of  the  daughter ; 
that  such  mesne  profite  would  go  to  her  heirs,  who 
would  alone  be  entitled  to  them.  QuBir  Pbasad 
Rot  v.  Nafab  Das  Rot 

[8  B.  L.  B.,  A.  C 121:  U  W.  R.,  487 


18. 


Grant  to  wife  and  her  heirs 


male.  —  Devise  hy  widow  to  eons.  —  Rights  of 
daughter. — A  Hindu  gi-anted  certain  land  to  his  wife 
C.  and  her  sons  and  grandsons  for  ever.  C,  devised 
the  land  to  her  son  by  will.  Held  that  the  land  be- 
came the  stridhanam  of  C,  that  the  devise  was 
inoperative  under  Hindu  law,  and  that  the  land  de- 
scended to  C's  daughter.  Bhujanoa  Rau  o.  Ramat- 
.    I.L.B.»7Mad.,887 


Widow's  savings  firom  the 


14.  

inoome  of  the  husband's  estate.— A  widow's 
savings  from  the  income  of  her  limited  estete  are  not 
her  stridhan ;  and  if  she  has  made  no  attempt  to  dis- 
pose of  them  in  her  lifetime,  there  is  no  dispute  but 
that  th^  follow  the  estete  from  which  they  arose. 
Ibhsx  Dutt  Kobb  o.  Haitsbutti  Kobbaik 

CL  L.  B.,  10  Gala,  824 :  18  O.  Ii.  B.,  418 
L.B^IOI.A.,160 


15. 


Arrears  of  maintenance  due 


to  wido'W. — Arrears  of  maintenance  due  to  a  Hindu 
widow  at  her  death  do  not  necessarily  revert  to  the 
estete  from  which  they  were  to  be  derived,  on  the 
ground  that  they  were  not  separated  from  the  corpus 
of  that  estete  during  her  life.  Coubt  ov  Wabds  v. 
MohbssubRot    .  .    16W.  B.»76 

Immoveable    property  ao- 


16. -.---.. 

quired  firom  deceased  uterine  brother. - 
Power  of  aUenation.-^ Husband's  *«>«.— Immoveable 
property  acquired  by  a  childless  Hindu  widow  from 
her  deceased  uterine  brother  is  her  stridhan  and 
stridhan  with  which  the  heirs  to  her  husband  have 
nothing  to  do.  Over  such  property  her  eontrol  is  ab- 
solute and  unimpeachable,  and  the  relations  of  her 
husband  have  no  such  reversionary  stetus  m  respect 
of  it  as  will  entitle  them  to  sue  to  set  aside  an 
alienation  of  it  by  her.    Munia  v.  Puban 

[LIi.B.,5AU.,810 

X7.  ...»....—  Purchase  of  immoveable  es- 
tate with  money  received  firom  husband.— 
Proceeds  of  jewellerg.—k  widow  who  received  pre- 
sente  of  moveable  property  from  her  husband  from 
time  to  time  during  their  married  life,  after  his  death 
purchased  immoveable  estete,  partly  out  of  such  pro. 
perty  and  partly  with  money,  the  proceeds  of  jewellery 
forming  part  of  her  stridhanam.  Held  that  she  could 
dispose  of  such  immoveable  estete  as  her  stridhanam. 
Vbhkata  Rama  Rao  o.  Vbnkata  Subita  Rao 

[L  li.  B.f  2  ICad.,  888 :  8  O.  L.  B.,  804 

aifirminff  on  appeal  decision  of  High  Court  inS.  C. 
^  [I.I-.B.,lMad.,a81, 
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HINDU  liAW— STBIDHAN-eoiietiNfMt. 

1.  DESCRIPTION  AND  DEVOLUTION  OF 
STRIDHAN— (roft^tiKMi^. 


la 


Immoveable  property  In- 
herited by  paternal  grandmother  from 
grandson. — MUakshiira  law, — Immoveable  proper- 
ty inherited  by  the  paternal  grandmother  from  the 
grandBon  does  not  rank  as  stridhan  and  on  her  death 
devolve  as  such  on  her  heirs,  but  devolves  on  her 
death  on  the  heirs  of  the  grandson.  Phukab  Singh 
«.  IUnjit  Singh       .        .    I.  Ij.  B^  1  AIL,  661 


19. 


Property  given  to  a  woman 

after  marriage  by  her  husband's  father's  sis- 
ter's son. — Inheritance, — With  respect  to  property 
ffiven  to  a  woman  after  her  marriage  by  her  husband's 
father's  sister's  son,  the  brother,  mother,  and  father 
are  preferable  heirs  to  the  husband.  HuBSYHOHTrir 
Shaha  «.  Shonatuk  Shaha 

[I.Ii.B.,lCalo.»275 


20. 


Stridhan  of  childless  Hindu 


widow. — Sueeeesion  to  stridhan. — Semblef—The 
stridhan  of  a  childless  Hindu  widow,  according  to  the 
law  of  the  Western  schools,  goes  to  the  collateral  heirs 
of  her  husband,  in  preference  to  her  own  next  of 
kin.  Thakoob  Dbthbx  v.  Baluk  Rax 
[2  Ind.  Jva^  N.  &^  106:  10  W.  lU  P.  C,  8 
11  Moore's  I.  A.,  186 


21. 


Suceeeeion  to 


etridhan, — Upon  the  death  of  a  childless  Hindu 
widow  who  had  been  married  in  one  of  the  four  ap- 
proved forms  of  marriage,  S,,  one  of  the  collateral  re- 
latives of  her  husband,  stating  that  his  minor  son  had 
been  adopted  by  her,  obtained  possession  of  certain 
property  which  had  formed  her  stridhan,  and  muta- 
tion of  names  was  effected  in  the  minor's  favour  in  the 
revenue  records.  A  suit  was  instituted  against  8, 
and  his  son  by  C,  on  the  allegation  that  he  and  J,, 
who  were  coUa^ral  relatives  of  the  widow's  husband, 
were  entitled,  under  the  Hindu  law,  to  succeed  in 
moieties  to  the  properties  left  by  her  as  her  stridhan, 
and  claiming  recovery  of  possession  of  half  her  pro- 
perty. In  defence,  the  adoption  was  pleaded,  and 
another  plea  was  that  the  widow  had  lert  a  brother 
who,  in  the  absence  of  the  adoption,  would  succeed 
to  the  property  to  the  exclusion  of  the  plaintiff.  The 
Court  of  first  instance  held  that  the  alleged  adoption 
had  not  been  proved.  In  the  lower  Appellate  Court 
the  plea  as  to  adoption  was  given  up.  Meld  that, 
upon  the  facts  found,  the  plaintiff  was  the  heir  of  the 
deceased  widow,  and  as  such  entitled  to  succeed  to 
her  stridhan  under  the  Hindu  law.  Thakoor  Dejfhee 
▼.  Baluk  Ram,  11  Moort^e  J.  A,,  135,  followed. 
Munia  v.  Fnran,  I,  L.  J2.,  5  AlU^  810,  disUnguished. 
Chaxfat  «.  Shiba  .        .    I.  Ii.  B.»  8  AU^  888 


22. 


Property     inherited     by 


female. — Sueceeeion  to  eueh  property, — ^An  estate 
inherited  by  a  female  does  not  become  her  stridhan. 
Sudi  estate  on  her  death  goes  to  the  heirs  of  the  last 
male  heir,  and  not  to  the  heir  of  her  separate  pro- 
perty.   JuLLEBSUB  Kobe  v,  Ugoitb  Boy 

[L  li.  B.,  aCalc,  726: 12  C.  L.  a»  460 


23. 


Property     inherited     by 


HUMDU  liAW—STBIBHAlT— ^eonttiNfeir. 

1.  DESCRIPTION  AND  DEVOLUTION  OF 
STRIDHAN— eo«<tmt«<i. 

Property  inherited  by  female  firom  male 

— continued, 

—The  Mitakshara  rule  that  property  inherited  by  a 
female  from  a  male  is  taken  by  her  for  only  a  re- 
stricted estate,  and  devolves,  on  her  death,  in  tne  line^ 
if  any  exists,  of  such  male,  is  applicable  in  the  Cama- 
tic.  Chotaylall  v.  Chunnoo  Loll,  L,  R.,  6  L  A,,  15, 
referred  to.  Mittti;  Yadtt&ahadha  Tbtab  v.  Doba 
SikghaTbtab  .    I.  Ii.  R.,  8  Mad,  280 

IX.  B.,  8  iTi^  89 


24. 


Property     inherited    by 


daughter  firom  father. — Sueeeetion  to  eueh  pro' 
perttf. — According  to  the  law  of  the  Mitakshan,  a 
daughter's  estate  inherited  from  her  father  u,  like 
that  of  a  widow  inherited  from  her  husband,  a 
limited  and  restricted  estate,  and  does  not,  on  her 
death,  pass  as  stridhan  to  her  heirs,  but  reverts  to  the 
heirs  of  her  father.    Chotat  Lall  v.  Chuhhoo 

Lall 14  B.  I..  B.,  286 

C22W.B^496 

S.  C.  on  appeal  to  Privy  Council 

[L  L.  B.,  4  Gala.  744 
L.  B.,8  L  A.,  15: 8  O.  I..  B., 465 

See  also  Dbg  Pbbshad  v.  Lvjoo  Rot 

[14  B.  I..  B.,  245, note:  20  W.  B.,  102 


25.- 


•  DevoltOion  ofpro^ 


female  from  male. — Law  applicable  in  Carnatic, 


perty, — D.,  the  daughter  of  one  L,,  died  childless  in 
1866  possessed  of  certain  immoveable  properly  which 
she  had  inherited  from  her  father  L.  L.'e  sister  N, 
had  one  son  A,  by  her  first  husband  P.  P.  had  a 
second  wife  S,,  whose  son  K,  was  the  father  of  the 
defendants.  After  P.'«  death  his  widow  2f.  married 
again  and  had  a  son  who  was  the  father  of  the  plain- 
tiff. The  plaintiff  in  this  suit  claimed  to  recover  the 
property  of  JD.  from  the  defendants  who  had  taken 
possession.  He  contended  that  the  property  having 
devolved  on  A.  through  a  female  must  continue  to 
descend  in  that  line  and  that  he  was  entitled.  The 
defendants  claimed  as  heirs  of  A,  Seld  that  on 
JD.'j  death  A,  was  the  nearest  bandhu  relation  both 
of  D.  and  her  father  L,,  and  consequently  became  full 
owner  of  the  property.  On  A*9  death  the  defend- 
ants, as  sons  of  his  half-brother  f .,  became  hia 
heirs  and  were  entitled  to  the  property.  Dalpax 
Nabotaic  o.  Bkaoyan  Ehubhal 

[L  L.  B^  8  Bom.»  801 


28. 


Devolution  of  stridhan. — 


Danghters,  betrothed  and  unbetroihed.—DeeoUOiou 
of  etridhan  after  first  devolution,-— A.  betrothed 
daughter  is  not  entitled  at  her  mother's  death  to 
share  in  her  stridhan,  but  the  unbetrothed  daughters 
alone  inherit  with  the  sons.  When  stridhan  has 
once  devolved  as  such  upon  an  heir,  it  does  not  con- 
tinue to  devolve  as  stridhan,  but  afterwards  devolves 
according  to  the  ordinary  rules  of  Hindu  law.    Sbi- 

NATH  GaWOOPADHTA  V.  SABBAMAN^ALA  DBBI 

[2  B.  L.  B.,  A.  C.»  144 :  10  W.  IL,  488 

27. Property   of 


dauyhier  bequeathed  to  her  by  father  before  marriage. 
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HINDU  liAW— 8TB]DHAN--oo«MfNM(i. 

1.  DBSCEIPTIOK  AND  DEVOLUTION  OP 
STBIDHAN-^con^MNMii. 

BeTolution  of  wftridhan^conHnued, 

— InkerUanee, — Jfo^A^r.-T-According  to  the  Hinda 
law  as  corrent  in  Bengal,  the  mother  lucceeds  to  the 
property  of  her  daughter  bequeathed  to  her  by  her 
father  before  her  marriage  in  preference  to  her  hui- 
band.  Such  property  falk  within  the  category  of 
■tridhan.  Judoovath  Sisoab  o.  Bussukt  Coomab 
BoT  Chowssbt 

I11B.I«.B^  286:16  W.B,  106 
19W.B^a64 


S8b  — -^-^— ^— ^— .  SueeaHon  of 
womtm  to  impartible  temindari.—li  a  woman  suc- 
oeedi  to  an  impartible  semindari,  the  estate  which 
devolves  on  her  demise  upon  her  son  does  not  thereby 
become  self -acquired  property  in  the  hands  of  the 
latter.  Muttatav  Chkti  «.  Saitgili  Yika  Pak- 
BiA  CBXHirA  Paicbiab      .    I.  li.  B^  8  Miul,  870 

Mithila    law, — 


8uce€9ium. — ^The  sttidhan  property  of  a  widow,  gov- 
emed  by  the  Mithila  law,  and  married  in  one  of  the 
approved  forms  of  marriage,  goes  to  her  husband's 
Ivother's  son  in  preference  to  her  sister's  son. 
Baohha  Jha  •.  Ju&KOV  Jha 

[LI<.B^iaGala,848 

80.  -— ' ■ Miffht  of  adopted 

9o%  to  swfoeod  to  Hridham  of  ethwife  of  kis  adoptive 
mother, — A  son  adopted  by  one  ^e  may  succeed  to 
a  co-wife's  stridhan.  Tuhoowbib  CHATTBBJrn  9. 
Ddtokath  Bahdju     .  .    8W.  B.94O 

8L SowdaUk     etri- 

dhau.'^Reire  of  wife, — Sowdaick  stridhan  created 
by  the  husband  descends,  not  to  his  heirs,  but  to  the 
heirs  of  the  wife.  Kashee  Chuitdbb  Bot  Ghow- 
DSBT  «.  Govs  KI8HOBB  QOOHO     .   10  W.  B^  180 


2.  GIFT  OF  STBIDHAN. 


83. 


Nature  of  gifl  of  stridluui. 


— Maintenameef  Provieionfor, — A  gift  of  stridhan  is 
not  equivalent  to  a  provision  for  maintenance.  Jot- 
TABA  «.  Bamhabt  Sibi>ab  1. 1*.  B^  10  Calo.,  688 


a.  EFFECT  OF  UNCHASTITT. 


8a 


Unohastity  as  inoapaoitat- 


Ing  woman  firom  holding  Btridh&n.— Inherit- 
ance and  keeping  poeeeseion  of  etridhan, — Per 
TUBVBB,  Offjf,  C,  J.,  andOLDViBLD,  J.— Unchastity 
in  a  woman  does  not  incapacitate  her  from  inheriting 
stridhan.  Per  Pbabson  and  Spaitxib,  t/J*.— Un- 
chastity  in  a  woman  does  not  preclude  her  from  keep- 
ing possession  by  right  of  inheritance  of  stridhan. 
Gav^a  Jau  V.  Qhabita        .   1. 1«.  B^  1  All.,  46 

4u  POWEB  TO  DISPOSE  OF  STBIDHAN. 

84. Power  of  married  woman  to 

diapose  of  stridlian. — Immoveahle  properlff 
bought  with  etridhan, — ^Under  the  Hindu  law  a 
married  woman  is  at  liberty  to  make  any  disposition 
she  likes  of  money  oonstitnting  her  stridhan  or  sepa- 
rate and  peculiar  property,  and  if  she  purchases 

II 


HIin>n  laAW^STBIDHAN— ooii^'MtAf. 

4.  POWEB  TO  DISPOSE  OF  STBIDHAN^ 
eonUnued. 

Power  of  married  woman  to  dispose  of 
stridhan — oontinmed, 

immoveable  property  with  such  stridhan  she  has  a 
right  to  sell  that  immoveable  property.  LucHHUK 
CHir2n>BB  Gbxb  Qossaiv  v,  Kalxohubk  Sivoh 

[ldW.B.,a98 

HraDIT  LAW— USUBY. 

L Bate  of  intereet— .^^e  JTZFiT/ 

^iS55.— Act  XXVIII  of  1856  did  not  repeal  the 
Hindu  laws  as  to  the  rate  of  interest.  Such  rate  is 
governed  by  the  strict  rules  of  Hindu  law,  as  origin- 
ally laid  down  by  Menu  and  other  lawgivers.    Bam- 

LAIiMOOKBBJBB  V.  HaBAV  ChAITDBA  DhUB 

[8 B. I^  B^  O.  C.,ldO:  12W.B^  0. 0.,9 

Hindu    Zaw.— 


ConitraeU—Aet  XXVIII  of  1855.— Act  XXVIII  of 
1865  does  not  affect  or  supersede  the  rules  of  the 
Hindu  law  as  to  interest.  Haxxa  Makji  «.  Mbi^ajt 
Atab  Haji  ....    7  BonUp  O.  O.,  19 


8. 


Amonnt  of  interest  reoo  ver- 


able. — Intereet  exceeding  principal, — ^By  the  Hindu 
law,  interest  exceeding  in  amount  the  principal  sum 
cannot  be  recovered  at  one  time.  Act  XXVIII  of 
1855  has  not,  by  repealing  section  12  of  Begulation  V 
of  1827,  or  otherwise,  altered  this  rule  of  the  Hindu 
Uw.    Khvshalobaitd  Lalohaitd  9.  Ibbahik  Fa- 

KIB.  BAX  KBISHRABHAY  «.  VlTHABA  BIN  MaISABJI 

[8  Bom.,  A.  C  28 

See  Eai>abi  biv  Baktt  «.  Atxabaxbhat 

[8  Bom.,  A.  C,  U,  at  p.  18 

4»  ————————  luiereet  exceeding 

principal,'^Usnrg  lawe,^Aet  XXVIII  of  1855.-^ 
Contract  Act  (IX of  1872),  e,  20.— According  to  Hin- 
du law,  arrears  of  interest  more  than  sufficient  to 
double  the  debt  are  not  recoverable,  and  the  law  upon 
this  point  was  not  affected  by  the  Act  (XXVIII  of 
1855)  for  the  repeal  of  the  usury  laws,  nor  by  section 
10  of  the  Contract  Act.  8emble,—ThQ  rule  of  Hin- 
du law  in  question  has  not  properly  anything  to  da 
with  the  l^galitv  or  illegality  of  any  contract,  but  is 
rather  a  rule  of  Umitation.  Baicoovkot  Audioabbt 
V.  JoHiJB  Lall  Dutt 

[I.L.B.,  6  Oalo.,  867:  7  a  LB.,  soft 

8. Intereet  exceeding 

principaL—Mad,  Reg,  XXXIV  of  1602.— Be^^- 
tion  XXXrV  of  1802  having  been  repealed,  a  daim  in 
a  suit  between  Hindus  for  an  amount  of  interest  ex- 
ceeding the  principal  sum  due  is  maintainable.  An- 
VAJi  Bau  «.  BAaHUBAi  aliae  Sithubai 

[6Mad.»40a 

6. Intereet  exceeding 

pr%ncipal,'-Mad,  Beg,  XXXIV  of  1802.— Where 
part  payments  were  made  on  a  bond,  and  credited  in 
discharge  of  the  principal,  and  an  action  was  brought 
for  the  balance  of  the  principal  and  for  interest,  and 
the  lower  Court  allowed  a  sum  for  interest  as  due  at 
the  date  of  the  plaint  which  was  greater  than  the 

4l2 
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HINDU  IjAW— USUBY.-^Amoiint  of  in- 
terest TeooveTable-^eofaiwued. 

principal,  the  High  Court  disallowed  the  excess.  The 
provision  in  section  4  of  Regpilation  XXXIV  of  1802, 
against  an  award  of  interest  in  excess  of  the  princi- 
pal, refers  only  to  the  amount  claimed  for  interest  at 
the  time  the  suit  is  brought.  The  rule  of  Hindu  law 
as  to  recoverable  arrears  of  interest  discussed.     Ka- 

KABLAFUDI    SlTABAXABAJA  9.  UPPAIiAPADI    JaNA- 

KATYA lMad^6 


7. 


Imiereti  exceeding 


principal. — By  Hindu  law  the  amount  recoverable  at 
any  one  time  for  interest  or  arrears  of  interest  on 
monev  lent  cannot  exceed  the  principal ;  but  if  the 
principal  remained  outstanding,  and  the  interest  be 
paid  in  smaller  sums  from  time  to  time,  there  is  no 
limit  to  the  amount  which  may  be  thus  received  in 
respect  of  interest  The  previous  decisions  of  the  Snd- 
der  Court  to  the  contrary  overruled.  Dhokdu  Ja- 
OANVATH  V.  Nasayan  Kam  Chandsa  .  I  BoiEU»  47 

IntereH  exceeding 


principal. — Damdupat,  Rule  of. — The  Hindu  law  rule 
of  damdupat  does  not  operate  when  the  defendant  is 
other  than  a  Hindu.    Nakchavd  Hanbbaj  v.  Ba« 

FUSAHBB  BUSTAMBHAI       •      I.  L.  B^  8  BoiEU»  181 


9. 


Interest  exceeding 


principal.— Uturv.-^  Contract— Ihe  rule  of  Hindu 
Jaw,  prohibiting  the  recovery  of  interest  exceeding  in 
amount  the  principal  sum  lent,  is  not  applicable  to 
suits  brought  in  Mofussil  Courts  in  Bengal.  Dbbk 
Dotal  Pobamahick  o.  Ktlas  Chundeb  Pal 
Chowdhby  .  L  li.  B^  1  Oalo,  92 :  24  W.  B^  106 


10. 


Interest    exceed- 


ing  principaLSuite  between  Hindus  in  mofussil. 
-^Act  XXVin  of  1863,  s.  2.— In  suits  between 
Hindus  in  the  mofussil,  interest  exceeding  the  princi- 

Sd  may  be  awarded.    Hbt  Nabaih  Singh  v.  Ram 
BIN  Singh 

[L  Ii.  R.,  9  Gala,  871 :  12  O.  !•.  B.»  690 


U. 


Interest  exceeding 


principal. — Debtor  and  creditor. — Damdupat. — 
Since  the  passing  of  Act  XXVIII  of  1865,  a  Hindu 
creditor  may  claim  from  his  Hindu  debtor  interest 
in  excess  of  the  principal  sum  lent,  should  such 
interest  have  accrued.  The  rule  of  law  prohibiting 
the  recovery  of  interest  in  excess  of  the  principal 
sum  lent  was  in  force  in  the  mofussil  of  Bengal 
not  as  a  provision  of  Hindu  law,  but  as  a  statutory 
rule  introduced  by  Regulation  XY  of  1793,  and 
embracing  all  persons  contracting  in  the  mofussil. 

SVBJTYA  NABAIN  SiNGH  V.  SiBDHABY  LALL 

[L  Ii.  B.,  9  Calo.,  826: 12  O.  Ii.  B.,  400 


12. 


Interest   exceed- 


ing  principal. — Amount  recoverable  in  execution  of 
decree. — Damdupat,  Rule  of. — ^The  rule  of  Hindu  law 
which  limits  the  amount  recoverable  at  one  time  by 
way  of  interest  to  the  amount  of  the  principal,  does 
not  apply  to  an  amount  recoverable  in  execution  of 
the  decree  of  a  Civil  Court.    Balkbibhna  Bhal- 

OHANDBA  O.  OOPAL  RAGHUNATH 

[I.  Ii.  B.9 1  Bom.,  78 
See  Ramachafdba  o.  Hhimbao 

[I.  L.  B.,  1  Bom.,  677 


HTNDU  laAW-^USUBY.—Amount  of  in^ 
terest  recoverable — continmed. 


la 


Interest    exceed- 


ing principal. — Mortgage  transactions. -^Hh^  rule 
of  Hindu  law  which  dedaros  that  interest  exceeding 
in  amount  the  principal  sum  cannot  be  recovered  at 
any  one  time  is  not  applicable  to  mortgage  transac- 
tions.    NaBAYAV    but  BABAJI  «.    GUNGABAM    BIN 

Ebibhnaji  •  6  Bom.,  A.  C 167 


14. 


Interest    exceed- 


ing  principal, — The  rule  of  Hindu  law  that  interest 
beyond  the  amount  of  the  principal  sum  cannot  be 
recovered  at  any  one  time  applies  as  well  to  mortgage 
transactions  as  to  other  loans.  But  where  the  mort- 
gagee enters  into  possession  of  the  mortgaged  pro- 
perty, and  in  taking  the  accounts  between  the  mort- 
gagor and  mortgagee  credit  b  given  to  the  latter  for 
the  rents  and  profits  received  by  him  as  against  the 
principal  and  Interest  due,  the  above  rule  cannot 
equitably  be  applied.     Nathubkai  Panaohand  v. 

MULOHAND  HlBAOHAND  .  6  Bom.,  A.  O.,  196 


16. 


Interest    exceed- 


ing principal.— Mortgage  transactions. — Seld,  in  a 
case  of  deposit  for  redemption  of  a  mortgage,  that 
the  principEd  and  an  equal  sum'  for  interest  was  suffi- 
cient^  and  that  no  more  interest  could  accrue  during 
the  year  of  grace,  as  the  law  prohibited  interest  in 
excess  of  the  principal.  Shbobabt  «.  Dhabbb  Tha- 
KooB  .2  Agra^  Ft.  II.,  194 


la 


Interest 


ing  principal. — Eule  qf  damdupat. — Mortgage 
transactions. — ^According  to  the  Hindu  law  of  dam- 
dupat interest  exceeding  the  principal  sum  lent  cannot 
be  recovered  at  any  one  time.  Cases  bearing  upon 
the  subject  of  damdupat,  and  how  far  and  when  tiiat 
law  is  applicable  to  loans  upon  mortgage,  reviewed  and 
considered.    Nabayan  v.  Sattaji      .  9  Bom.,  88 


17. 


-  Interest  exceeding 


principal, — Damdupat,  Rule  of. — Mortgage  transac- 
tions.— Suit  for  foreclosure. — In  a  suit  for  foreclo- 
sure of  an  equitable  mortgage, — Meld  that  the  plain- 
tiff could  not  recover  interest  to  an  amount  exceeding 
the  principal  sum  lent;  the  rule  of  damdupat  being 
applicable  in  a  case  of  a  mortgage  by  a  Hindn  where 
no  account  of  rents  and  profits  is  to  be  taken.  Qan- 
FAT  Pandvbang  V.  Adabji  Badabhai 

[I.  L.  B.,  8  BoiOi,  812 


18.  IntereH 

ing  principal. — Rule  of  damdupat. — Limitation. — 
In  a  suit  by  the  assignees  of  the  equity  of  redemp- 
tion for  possession  on  payment  of  the  mortgage- 
money, — Held,  the  question  of  the  period  for  which 
interest  was  to  be  allow^  was,  therdfore,  to  be  deter- 
mined by  Act  XV  of  1877,  the  Act  in  force  at  the 
date  of  the  institution  of  this  suit,  article  132  of 
which  applied;  but  as  the  rule  of  damdupat  is  not 
affected  by  Limitation  Acts,  the  defendants  could  not 
be  sJlowed,  as  interest,  more  than  the  amount  of  the 
principal  on  which  it  was  to  be  paid.  Habi  Maha- 
DAJi  9.  Balambhat  Baghunath 

[I.  LB., 9  Bom., 288. 
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89€  CA8B8  UBDBB  Hindu  Law— Adoftiob 
—Who  may  adoft. 

See  CABBBinrDBB  Hindu  Law — Aubna- 

TION— AUBVATION  BT  WiDOW. 

See  Hindu   Law — Contbaot— Hubband 

AND  WiBB     .    I.  Ii.  Rt  6  Bohl,  470 

See  HiNDV  Law— Endowkbnt— SuooBS- 

8I0N  IN  MaNAOEMBNT. 

[L  Ii.  B^  2  Oalo.,  865 
1.  la.  B.9  9  Calo.»  766 

SeeCABEB  VNDBB  HiNDU  LAW— FAMILY 
DWBLLINO-HOUBB. 

See  Hindu  Law— Gibt— Powbb  to  makb 

AND  ACOBPT  GlFTB. 

[L I^  B.,  1 AU.,  784 

See  Cabbs  undbb  Hindu  Law— Inrbbit- 
ancb— Spboial  Hbibb— Fbmalbb— 
Widow. 

See  Cabbs  undbb  Hindu  Law— Maintbn- 
ancb — bloht  to  maintenance^ 
Widow. 

See  Cabbs   undbb  Hindu  Law— Pabti- 
TiON — BiOBn;  TO  Pabtition— Widow. 

See  Cabbs   undbb  Hindu  Law — Pabti- 
tion—Shabbb  ON  Pabtition— Widow. 

See  Cases  undbb  Hindu  Law — Bbybb- 

8IONBB8. 

See  Lbttbbs  op  Administbation. 

[I.L.B.,2Calo.,481 
L  L.  B^  4  Gala,  87 

See  Limitation  Aot,  1877,  abts.  125, 
140, 141. 

See  Pbobatb— Opposition  to  and  Bbto- 

OATION  OP  GbANT. 

[I.I..B.,UCalo.402 

1.  IKTEBEST  IK  ESTATE  OF  HUSBAND. 
(a)  By  Inhebitanob. 
-  Bight  of  widow  in  husband's 


property. — Registration  of  name.^A  widow  under 
the  Hindu  law  ii  entitled  to  succeed  to  her  husband's 
property,  and  to  have  her  name  registered  as  pro- 
prietor.   Dbbpo  Dbbia  V,  Gobindo  Deb 

[16W.B.,42 


HINDU  ItA'W—WIDOVr'-^ontxnued, 

1.  INTEREST  IN  ESTATE  OP  HUSBAND 
— continmed, 

(a)  By  Inhebitanob— ooa^tiitMtf. 

8.  ■  Estate  taken  by  widow.— 

Life^eetate. — A  widpw  is  entitled  by  law  to  a  ILfe- 
estete  in  her  husband's  property.    Gibdhabbb  Sinoh 

V.  EOOLAHITL  SlNG^H 

lew.  B.,  p.  C 1: 2  Moore's  I.  A.,  844 

8. • Immoveable  pro- 

perty. — Nature  of  right — ^A  Hindu  widow  has  an 
absolute  right  to  the  fullest  beneficial  interest  in  her 
husband's  property  inherited  by  her  for  her  life. 
She  takes  as  heir  a  proprietary  estate  in  the  land 
absolute  for  some  purposes,  although  in  some 
respects  subject  to  special  qualifications,  and  her 
disposition  of  the  property  is  good  for  her  life.  The 
proposition  that  a  widow  has  no  estate  in  her  hus- 
band's immoveable  property,  but  only  the  personal 
enjoyment  of  the  usufruct,  is  untenable.    Eama- 

TADHANI  VbNKATA  SVBHAYA  «.  JOYSA  NaBASING- 

Af?A         .....       dMad^Iie 

Childleee    widow. 


— Miiakehara  law,— (Qualified  iniereet.—A  childless 
widow,  under  the  Mitakshara  law,  takes  only  a  limit- 
ed interest  in  her  husband's  estate,  similar  to  that 
taken  by  a  childless  widow  according  to  the  law  of 
the  Bengal  school.  Panohooubbe  Mahtoon  v. 
Kalbb  Chubn  9  W.  B.,  490 

Widow  eueeeedinff 


in  default  of  male  issue, — Q^aliJ^ed  interest — A 
widow,  who  succeeds  to  the  estate  of  her  husband  in 
default  of  male  issue,  whether  she  takes  by  inherit- 
anoe  or  by  survivor^p,  does  not  take  a  mere  life- 
estate.  Tlie  whole  estate  is,  for  the  time,  vested  in 
her;  though  in  some  respects  for  only  a  qualified 
interest.  She  holds  an  estate  of  inheritance  to  herself 
and  the  heirs  of  her  husband ;  and  upon  the  termi- 
nation of  that  estate,  the  property  descends  to  those 
who  would  have  been  the  heirs  of  the  husband  if  he 
had  lived  up  to  and  died  at  the  moment  of  her  death. 
HoNHUM  KoLiTA  V.  Kbbi  Kolitani 

[L  L.  B.,  5  Gala,  776 : 6  O.  Ii.  B.,  822 

Right  to  divided 


property. —According  to  the  Hindu  law,  a  widow 
cannot  claim  an  undivided  property.     Bewan  Pbb- 

BAD  V.  BaDHA  BiBEE 

[7  W.  B.,  P.  C,  35: 4 Moore's  I.  A.,  187 
Right   of  widow 


as  to  vested  property  of  husband  under  a  wiil. — The 
doctrine  of  the  Hindu  law  that  a  widow  succeeding  as 
heir  to  her  husband  cannot  recover  property  of  which 
he  was  not  possessed,  does  not  apply  when  the  hus- 
band has  a  vested  interest  under  a  will  or  deed,  the 
actual  enjoyment  being  postponed.  Hubboboon- 
DBBY  Dbbba  Chowdbanbe  «.  Bajesstbee  Debba 

[2  W.  B.,  821 

•   8, Interest  of  Hindu 

widow  in  husband^s  property.  Power  of  disposal  of, 
as  against  reversioners, — The  widow  of  one  of  the 
brothers  of  a  divided  Hindu  family,  governed  by  the 
Mitakshara  law,  does  not  acquire  an  absolute  interest 
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HHIDU  I.AW-- WIDOW— coji<ifiii«l. 

1.  INTEREST  IN  ESTATE  OP  HUSBAND 
— coniinued, 

(a)  Bt  Ivhhbitahob— 0O«^fli«ei. 
Bitate  taken  by  widow-~oo»^fMMil. 
in  her  hntband's  separate  estate,  Imt  only  snch  an 
interest  as  would  render  her  acts  conveying  her  in- 
tereet  to  a  third  party  binding  as  against  herself,  but 
not  as  against  the  reyersionary  heirs,  unless  the  sJien- 
ations  were  made  under  legal  necessity.  Chut 
Bavoo  v.  Ram  Kishbn  SuraH.  Rax  Eishbn  Singh 
«.  CHmBAiTOo  W.B^  1864^  102 

Uf's  B»tate.^TYiB  title  of  a  ffindu  widow  to  her 
husband's  property,  though  a  restrictive  one,  is  not  in 
the  nature  of  a  trust.  Qutere, — ^Whether  by  the 
Hindu  law  current  in  Bengal  the  interest  of  a  daugh- 
ter in  the  estate  of  her  deceased  father  is  of  the  same 
nature  as  that  of  a  widow.  Hubbydobb  Dittt  «. 
UppoomrAH  Dosau         .    6  Moore's  I.  A^  488 


10. 


-  Power  ofhuthamd 


to  emt  down  hy  deed  wif^e  dbeolmte  estate  to  a  life* 
imtereet, — ^Where  a  Hindu  wife  is  entitled  to  an  ab- 
solute estate  in  certain  property,  her  husband  cannot 
cut  down  her  interest  to  a  life-interest  by  smy  dowl 
which  he  may  make.  Mohixa  CHnin>BB  Rot  «. 
Dtboa  Moku  .  .    28  W.  B^  184 

IL 


Liability  of  heir 

for  debte  left  by  widow. — By  Hindu  law  a  widow  b 
allowed,  during  her  lifetime,  to  mslce  the  fullest  use 
of  the  usufruct  of  her  husband's  estate;  but  what- 
ever part  of  it  she  leaves  behind  at  her  death  becomes 
the  property  of  the  next  heir,  and  is  not  liable  for 
her  persons!  debts,  unless  such  debts  have  been  con- 
tracted under  legal  necessity  and  for  the  benefit  of 
the  estate.    Chuhsbabulbb  Dbbia  v,  Bsody 

[9  W.  a,  684 


12. 


Saninge  or  aeou" 

mulationt  hy  widow. — One  M.  died  in  1872,  leaving 
him  surviving  his  widow,  F.,  and  a  grandson,  &.,  and 
a  daughtor-in-law.  The  widow  (JP.)  on  her  husband's 
death  became  entitled  to  a  widow's  estate  in  his  im- 
moveable property,  and  accordingly  entered  into  pos- 
session and  management  thereof.  Under  certain 
agreemente  made  between  her  and  one  JT.,  the  latter 
received  the  rente  of  certein  portions  of  the  said  im- 
moveable property,  and  in  consideration  paid  F. 
certain  fixed  annual  sums.  On  the  26th  May  1883 
there  was  a  bahince  of  Bl,787-10-d  due  from  K.  to 
F.  in  respect  of  the  yearly  privilege  of  recovering  and 
receiving  the  said  rente.  F.  died  intestate  on  the 
18th  December  188^  and  the  plaintiff,  having  ob- 
tained letters  of  administration  to  her  estete,  de- 
manded payment  of  the  said  sum  of  Rl,787-10-8  from 
K.  It  appeared  that,  after  F*»  death,  K.  had  paid 
this  sum  to  Q.,  who  was  F'e  grandson  and  the  rever- 
sioner expectant  on  the  determination  of  F*e  widow's 
estate,  and  on  her  death  had  succeeded  to  all  the  im- 
moveable property  as  the  right  heir  of  her  husband 
M.  The  question  was,  whether  the  said  sum  of 
Rl,787-10-3  belonged  to  F.*$  estate,  or  remained  por- 
tion of  the  immoveable  property  of  If.,  and,  as  such, 
properly  payable  to  C^.  as  his  heir.     MM  that  the 


HINDU  LAW— WIDOW-- eonfiaiMd. 

1.  INTEREST  IN  ESTATE  OF  HUSBAND 
— ooniiimed. 

{a)  Bt  Ivhbbitavob— «ofi#tMMcl, 

Estate  taken  by  -widow— eoiUinmed. 

plaintiff  was  entitled  to  recover  it  as  part  of  F.'e 
estete.  There  was  nothing  to  show  it  to  be  "  savings 
or  accumulations  "  so  as  to  give  it  to  the  heir  to  her 
husband's  estete.  Ritbtt-Cabnao  (Adxikibtbatob 
Gbnibal,  Bokbat)  «.<  Jivibai 

[I.I..B^10Bonw478 


la 


Acqnisitioxui  by  widow.— 


Liability  of  property  purehaeed  by  her  for  her  dehte. 
'-LiahiUiy  of  heir  to  pay  widon^t  debte.-^Power  to 
borrow  money  on  security  of  estate. — The  property 
acquired  by  a  Hindu  widow  oy  purchase,  with  moneys 
borrowed  on  her  own  credit,  b  liable  to  be  sold  m 
satisfaction  of  her  debte.  Where  a  Hindu  widow  has 
acquired  property  purohased  by  moneys  borrowed  on 
the  credit  of  her  husband's  estete,  it  is  equiteUe  that 
the  heir  of  the  husband,  who  takes  in  succession  to 
her,  should  not  be  permitted  to  take  such  acquired 
property  freed  from  the  liability  of  satisfying  a  debt 
contracted  by  the  widow  to  enable  her  to  make  the 
acquisition,  and  if  the  heir  claims  to  take  the  acqui- 
sition, he  u  bound  to  satisfy  the  debt.  A  Hindu 
widow  may  encumber  her  husband's  estete  for  her 
own  maintenance ;  consequently,  it  seems  that,  if  she 
can  derive  no  income  from  the  estete  sufficient  for  her 
maintenance,  there  being  no  funds  for  cultivation, 
she  would  be  at  liberty  to  borrow  money,  on  the  secu- 
rity of  the  estete,  for  the  purposes  of  cultivation  and 
provision  for  herself.  Oodbt  Snr&H  v.  Phool 
Chfhd 5N.W^197 

14. 


Money  advanced 

by  widow. — Presumption  as  to  itsbeiny  kmsband^s  pro* 
perty.^When  Hindu  widows  acquire  property  by 
advancing  money  during  an  interval  when  they  are 
out  of  possession  of  their  deoessed  husband's  estete, 
the  money  so  advanced  cannot  be  presumed  to  be  a 
part  of  the  proceeds  of  that  estete.    Gobibd  Chuit- 

DBB  MOJOOMSAB  V.  DUUCBBB  EhAV 

[2dw.B.,ia6 


(b)  Bt  Bbbd,  Onrr,  ob  Will. 


15. 


Devise  by  wHL^Widow's  es» 


tote. — Married  woman. — The  rule  of  Hindu  law  1^ 
which  widows  take  only  a  qualified  estete  in  their 
husband's  property  has  no  application  to  a  devise 
under  a  will  to  married  women.  Chuitdbb  Monbt 
Dabsbb  o.  HimBT  Dais  Mxttbb  .  6  C.  I*.  B.,  667 

la 


Construetian    of 

wUL — Estate  taken  by  widow.— Alienation  byjnst^y^ 
ing  necessity.— The  will  of  a  Hindu  testetor  who  died 
in  1852  leaving  a  widow  and  daughters  contained  the 
following  provisions :  "  To  my  wife  S.,  who  is  my  next 
heir,  I  give  the  following  properties  on  these^  condi- 
tions :  I  shall  have  entire  conteol  of  them  during  my 
lifetime,  and  after  my  death  my  wife  teking  posses- 
sion of  them  shall  perform  with  the  proceeds  my  ob- 
sequies and  the  expenses  for  the  marriage,  mainte- 
nance, and  support,  according  to  the  family  usage,  of 
my  three  daughters.    She  shall  have  4  annas  of 
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HIZn>U  LAW— WIDOW— <K»ii^t*iM<l. 
1.  INTEBEST  IN  ESTATE  OF  HUSBAND 
— eonHnmed. 

(b)  By  Disd,  Oivt,  ob  Y^uii—eoniimied, 
Devise  by  -wHl—eoniinued, 
Ulooks  A.  and  B.,  in  the  poaaenion  of  my  step- 
mother, for  her  neoesfluy  ezpemee  and  the  perform- 
ance of  charity.  According  to  the  ahove  conditions 
my  stepmother  shall  take  possession  of  these  two 
properties  and  my  wife  of  all  the  remaining  real  and 
personal  estate."  Seld  that  the  widow  took  only  a 
life^statc.  Held,  farther,  that  the  daughters  were 
entitled  to  a  declaration  that  a  sale  hy  the  widow  to 
the  defendants,  of  the  properties  given  by  the  will 
was  for  her  life  only,  the  defendants  being  unable  to 
show  any  justifying  necessity  which  would  entitle 
her  to  sdl  the  entire  estate.    KvLUANBirTTi  Kobb 

O.  TUI.APAL  SlH&H  .  llG.Ii.B^204 


17. 


Deed  of  arrangement  sivixig 


property  to  widow  **for  her  sole  use  and 
benefit" — Inierett  im  property  of  huhand, — A 
deed  of  arrangement  and  release  in  the  English  form, 
between  members  of  a  Hindu  family  in  respect  of  cer- 
tain joint  estate,  claimed  by  a  chilAess  Hindu  widow 
of  one  of  the  co-heirs  in  her  character  of  heiress  and 
legal  personal  representatiTe  of  her  deceased  hus- 
band, declared  that  she  was  entitled  to  the  sum  there- 
in expressed  as  the  share  of  her  deceased  husband 
"for  her  sole  absolute  use  and  benefit."  Reld 
(reversing  t^  decree  of  the  Supreme  Court  at  Cal- 
cutta) that  these  words  were  not  to  receive  the  same 
interpretation  as  a  Court  of  Equity  in  England  would 
put  upon  them,  as  creating  a  separate  estate  in  the 
widow ;  but  that  the  deed  must  be  construed  with  re- 
ference to  the  situation  of  the  parties  and  the  rights 
of  the  widow  by  the  Hindu  law,  and  that,  as  the  deed 
recited  that  she  claimed  and  received  the  money  as 
her  husband's  share  in  the  joint  estate  in  her  cluu«c- 
ter  as  his  heiress  and  legal  personal  representative, 
such  words  roust  be  construed  to  mean  that  it  was  to 
be  held  by  her  in  severalty  from  the  joint  estate,  and 
as  a  Hindu  widow  she  had  only  a  liFe-estate  in  the 
eorpfiw,  the  same  at  her  death  devolved  as  assets  of 
her  deceased  husband  upon  his  personal  representa- 
tive in  succession.  In  reversing  such  decree,  the 
Judicial  Committee  directed  that  interest  at  the  usual 
rate  allowed  by  the  Supreme  Court  should  be  allowed 
from  the  death  of  the  widow.  Babitttt  Dossbb  «. 
SiBOHUirDBB  MvLLiOK        •     6  Moore's  I.  A.,  1 


la 


Gift  of  moveable  and  im- 
moveable property.— Power  of  altenaHon.-- 
Under  a  gift  of  moveable  and  immoveable  property  by 
a  Hindu  to  his  wife,  the  wife  takes  only  a  He-estate  in 
the  immoveable  ^perty,  and  has  no  power  of  aliena- 
tion over  it,  while  ner  dominion  over  the  moveable 
property  is  absolule.  A  Hindu  wife  takes  by  the  will 
of  her  husband  no  more  absolute  right  over  the  pro- 
perty bequeathed  than  she  would  tai^e  over  such  pro- 
perty if  conferred  upon  her  bv  gift  during  the  life- 
time of  her  husband,  and  wheuier  in  respe^  of  a  gpift 
or  a  will,  it  is  necessary  for  the  husband  to  give  her 
in  express  terms  a  heritable  right  or  power  of  aliena- 
tion.     KOOBJBBHABI  DhITB  V,  PbBMCHAKD  DuTT 

[L  Ii.  B.,  6  Calc,  684:  6  C.  Ii.  B.,  Sei 


HINDU  IiAW^WTDOW—eonHnusd, 

I.  INTEBEST  IN  ESTATE  OF  HUSBAND 
— eontiimed, 

(h)  Bt  Dbbd,  Oift,  ob  Will — eouHmned, 

19. Deed    of   gift    to    widow, 

— Conetraction  ot— X^0-ef  to^.— In  this  case  the 
decision  of  the  High  Court,  reported  in  7  B.  L,  B,,  98, 
was  reversed  by  the  Privy  Council,  who  held  that  the 
effect  of  the  instruments  was  to  give  the  widow  an 
estate  for  life  with  power  to  use  the  proceeds  as  she 
chose,  and  consequently  that  the  proceeds,  or  property 
purchased  by  her  out  of  the  proceeds,  would  belong 
on  her  decesse  to  her  heirs.  BHAaBUTTi  Dbti  «. 
Bholahath  Thakoob 

[I.L.B.,1  Oalc.,104:S4W.B.,168 
Ii.B.,ai.A^266 


ao. 


Gift  containing  power  of 


adoption. — Interest  in  moteable  and  immoveable 
property, — A  Hindu  gave  a  power  of  adoption  to  his 
wife,  Erecting  that  so  long  as  the  wife  should  live 
she  should  remain  in  possession  of  all  his  property, 
moveable  and  immoveable,  ancestral  as  well  as  self- 
acquired.  Meld  that  the  widow  took  a  life-interest 
in  her  deceased  husband's  property  with  remainder  to 
the  adopted  son.  Bhuybutti  Daee  v.  Bholanath 
Thakoor,  L,  £.,  2  L  A,,  256,  followed.    Bbfih  Bb- 

KABX   BUBDOPADHYA  V,   BboJO  NatH   HoOKHOPA- 

DHYA      .  .  I.  Ii.  B.,  8  Calc,  867 


2L- 


-  Bill  of  sale,  Gonstmotion  of. 


— Beiate  of,  at  heirees  of  her  son, — Estate  given  to 
be  held  in  severalty  absolutely, — M,,  a  membor  of  a 
joint  Hindu  family,  died,  leaving  three  sons,  £1,  Q,, 
and  D.,  and  a  widow,  B,,  who  was  mother  of  O.  and 
2>.  G.  having  died,  B,,  claiming  as  mother  and  heir- 
ess of  O.,  joined  with  D.,  in  bringing  a  suit  for  par- 
tition against  K,  and  the  other  members  of  the  joint 
family.  The  decree  in  the  suit,  which  was  made  by 
consent  of  all  parties,  declared  B,  and  D,  entitled  to 
two  equal  twelith  parts  of  the  joint  estate,  and  B.  to 
one-twelfth  share,  and  referred  it  to  certain  persons 
as  arbitrators,  and  not  as  commissioners  only,  to 
make  the  award.  The  arbitrators  allotted  certain 
land  to  B,  and  2).  as  their  two  twelfths  of  the  joint 
immoveable  property,  "to  be  held  by  them  in  sever- 
alty absolutely :"  to  B,  they  allotted  other  land  as  his 
one-twelfth  share;  and  in  pursuance  of  an  arrange- 
ment come  to  between  B.  and  B,  and  D.,  they  direct- 
ed K,  to  sell  and  convey  his  one-twelfth  share  to  B, 
and  2>.,  on  receiving  from  them  the  sum  at  which  it 
was  valued.  B,  and  D.  paid  the  mon^,  and  K.  con- 
veyed his  share  to  them  by  a  Bengali  bill  of  sale,  in 
which,  after  stating  that  he  conveyed  it  in  accoidaiice 
with  the  award,  he  added:  ''Becoming  from  this 
dav  invested  with  my  rights,  you  have  become  pro- 
prietors of  the  right  of  gift  and  sale.  I  have  no  fur- 
ther connection  with  the  said  land.  laying  the  taxes, 
revenue,  Ac,,  to  Qovemment,  and  causing  mutation 
of  names,  you  will  continue,  with  your  sons  and 
grandsons  in  succession,  to  enjoy  possession  in  perfect 
peace."  In  a  suit  brought  l^  B,  against  the  execu- 
tor of  B,,  to  recover  a  moiety  of  the  property  awarded 
to  her  and  D.,  and  of  the  property  conveved  to  them 
by  the  bill  of  sale,  upon  an  allegation  that  B,  took 
this  property  only  as  mother  and  heiress  of  Q.^  and 
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HINDU  LAW— WIDOW— rofi^ifiifAi. 

1.  INT£R£ST  IN  ESTATE  OF  HUSBAND 
•^conUnued. 

(6)  By  Deed,  (hrr,  ob  Wiur-^eoittinued. 

Bill  of  sale,  Constmotion  of-— conHmu^d. 

that,  upon  her  death,  it  devolved  upon  him  ai  &,'s 
next  of  kin, — Held  (reversing  the  decision  of  Mac- 
FHBBsoir,  J,)  that  S.  took  an  ahsolute  estate,  and  not 
merely  a  life-interest,  both  in  the  property  awarded 
to  her  and  in  the  property  conveyed  by  the  bill  of 
sale.    BoLTB  Chukd  Dun  o.  Khbttbbpal  Btsaok 

[UB.Ii.  1^460 

2.  POWER  OF  WIDOW. 

(a)  POWBB  TO  COMPBOMIBB. 

22.  — — -  Nature  of  power  to  oom- 
promise.— ^fftfrlioa  of  rigkU,Sight  ^  ofpeal, 
— A  Hindu  widow,  as  representative  of  the  entire 
estate  in  litigation,  has  the  same  contiol  with  re- 
spect to  compromise  as  she  has  with  respect  to  the 
assertion  of  rights  and  with  respect  to  appeal  against 
an  adverse  decision.  Tasini  Chabav  Gavouu  «. 
Watson. 8  B.Ii.  B.»  A.  O., 487:  12  W. B.,418 

28.  — ^ Nature  of  oompromiBe  by 

widOW«^ — Reveriioneri.^AUenation, — ^A  compro- 
mise by  which  a  Hindu  widow  gives  up  all  her  rights 
in  her  husband'^  estate,  receiving  onlv  a  Ufe-int^nest 
in  a  part  of  it,  cannot  but  be  regaraed  as  an  alien- 
ation, and  is  not  binding  against  the  reversioners. 
Ikdbo  Koobb  «.  Abdool  Bttbkitt  .  14  W.  B.,  146 


24. 


Compromiae  of  suit.— IH>. 

elaimer  of  inUreH. — In  a  suit  for  the  recovery  of  a 
share  of  joint  property  the  plaintiiPs  maternal  aunts, 
childless  Hindu  widows,  who  were  entitled  to  a  prior 
life-interest  to  which  the  plaintifPs  roversion  was  sub- 
ject, filed  a  petition  disclaiming  their  interest  and 
assenting  to  the  suit, — Held  that  the  Judge  might 
make  a  decree  founded  upon  the  disclaimer  of  the 

widows.       BUIOBBBKAITT     MiTTBB    V.    PBBMOHAin> 

Bo8B  .  Mar8lL,241:  1  Hay,  518 

Shaxa  Sookditbbb  o.  Shubut  Chundbb  Dutt 

[8W.B.,600 


28. 


Compromiae    made     by 


wldo'V^,  Bffeot  oil — Claim  under  alleged  adoption, 
— Minor  daughiert, — In  a  suit  in  which  a  claim 
was  made,  in  virtue  of  an  alleged  adoption,  to  the 
estate  of  a  deceased  Hindu,  the  widow  made  a  com* 
promise,  which  vras  not  in  writing,  with  the  claimant, 
wheroin  the  adoption  was  admitted,  but  alleged  to 
have  been  on  condition  that  the  widow  should  enjoy 
the  entire  property  for  her  life  vdthout  power  of 
alienation  and  that,  after  her  death,  her  minor 
daughters  should  take  the  self -acquired  property,  and 
that  the  claimant  should  succeed  to  tiie  ancestral 
estate.  Held  that  the  daughters  could  not  under 
any  circumstances  be  bound  by  the  compromise. 
Judgment  of  the  High  Court  reversed  on  the  facts. 
Imbit  Kokwub  v.  Roof  Nabaik  Singh 

[6  O.  L.  B^  76 


26. 


AlienaHon, — Re- 


veriioner,'-'Litnitaiion.—  C,  the  brother  of  A.  and  B„ 


HIUDU  LAW— WIDOW— eo»/ta««<f. 
2.  POWSB  OF  WlUOW-^eoniinued. 
(a)  PoWBB  TO  COMPBOXISB — continued, 

Compromiae  made  by  widow*  Sffeet  of 

— continued. 

died  in  1836,  and  an  order  for  mutation  and  reglstnl- 
tSon  of  names  having  been  obtuned  by  il.  and  the  heirs 
of  S,  on  the  28th  Maroh  1886,  K,,  the  widow  of  C,  in- 
stituted a  suit  to  have  the  order  cancelled  and  to  have 
her  possession  cooArmed,  and  on  the  4th  September 
1887  obtuned  a  decree,  which,  however,  was  reversed 
on  appeal  on  the  24th  July  1889,  the  Appellate  Court 
declanng  that  JT.  was  not  entitled  as  her  husband's 
heir.  A  special  appeal  having  been  preferred  to,  and 
admitted  by,  the  High  Court,  an  ikramamah  waa 
filed  by  K,  on  the  16th  September  1841,  reciting  that 
she  had  "  given  up  her  claim  of  having  the  appeal 
heard"  ''as  a  matter  of  amicable  adjustment  settling 
all  disputes"  as  therein  provided.  By  the  ikramami£ 
it  was  provided  that  the  milkiut  and  mokurrari  of 
certain  mouiahs  should  be  held  by  A.  and  £/e  heirs, 
and  that  mousahs  X.,  T.,  and  Z.  should  remain  in 
K,*9  possession  for  her  life  without  power  to  make 
inr-i-peshgi  leases  or  mortgages,  and  that  on  her 
death  such  mouzahs  should  pass  to  the  heirs  of  A, 
and  B.  On  the  ikramamah  being  filed  the  Court 
struck  off  the  appeal  and  made  an  order  on  the  14th 
September  1841,  to  the  effect  that  the  ikramamah 
should  "  in  no  way  affect  the  rights  of  the  minors," 
the  heirs  of  A.  and  2?.  Held  that  the  ikramamah  and 
order  of  the  14th  September  1841  could  not  be  re- 
garded as  idf  ecting  tiie  rights  of  the  reversioners  of 
C's  estate  on  the  expiration  of  the  widow's  life-in- 
terest. Beld  also,  that  the  suit  by  JT.  and  the 
succeeding  compromise  was  tantamount  to  an  alien- 
ation by  her,  and  that  there  was  consequently  no 
adverse  possession  during  her  life,  and  that  the 
period  of  Umitation  in  a  suit  bv  the  reversioners 
must  be  calculated  from  her  deatL  Shbo  Nabain 
Singh  v.  Kuboo  Kobbt.    Shbo  Nabaib  Singh  v. 

BiSHBN  PB06AD  SlVGH  .   10  C.I*.  B.,  887 

(b)  FowBB  or  Disposition  ob  Alibnation. 


27. 


Power  of  allenatioiL— uiZies- 


atUmfor  religioue  or  ehariinhlepurpoeee, — Neeeeeity, 
— Bight  of  Crown  taking  properig  to  eetaeide  alien* 
ation. — Onus  probandi. — Under  the  Hindu  law  a 
widow,  though  she  takes  as  heir,  takes  a  special  and 
qualified  estate.  If  there  be  collateral  heirs  of  her 
husband  she  cannot  of  her  own  will  alienate  the  pro- 
perty, except  for  special  purposes.  For  religious  or 
charitable  purposes,  or  those  which  are  supposed  to 
conduce  to  the  spiritual  welfare  of  her  husband,  she 
has  a  larger  power  of  disposition  than  that  which  she 
possesses  for  purely  worldlv  purposes.  To  support 
an  alienation  for  the  last  she  moait  show  necessity. 
The  restrictions  on  her  power  of  alienation  are  in- 
separable from  her  estate,  and  independent  of  the 
existence  of  heirs  capable  of  taking  on  her  death. 
If  for  want  of  .heirs  the  property,  so  &■  as  it  has  not 
been  lawfully  disposed  of  by  her,  passes  to  the  Crown, 
the  Crown  has  the  same  power  of  protecting  its^  in- 
terest as  an  heir  by  impeaching  any  injurious  alien- 
aticoi  by  the  widow.    The  onus  is  on  those  who  claim 
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BXJSjyXJ  LAW— WIDOW—ecm/tiiKMi. 
a.  POWER  OF  WIDOW— cofiKiiikwI. 

(b)  POWKB  Of  DEPOSITION  OS  AlIBSATIOK 

Power  of  aUsskAtion--eoiU%mmed, 

under  an  alienation  from  a  Hindu  widow  to  show  that 
the  traiiBaction  was  within  her  limited  powers.    CoL- 

LSOTOS  OV  MA8UL1PATAX  «.  CaYALT  VbKOATA  Na- 
BAIVAPAH 

[a  W.  B^ P.  G^  ei:  8  Moore'B  I.  A^  529 

S8. Power  to  dUpoM 

of  property  hw  will.^.Riffhi  to  ditpow  qf. — ^A  Hindu 
widow  Bocceecung  to  the  immoveahle  property  of  her 
deceased  hnshand,  and  also  churning  as  heir  to  her 
only  daughter,  who  died  after  her  father  childless 
and  unmarried,  is  only  entitled  during  her  life  to  a 
widow's  estate.  The  doctrine  laid  down  in  the  origi- 
nal Court  that  ancestral  property  after  partition  can 
be  disposed  of  by  will,  in  the  same  way  as  self  • 
acquirad  property,  disapproved  of,  as  opposed  to  the 
authorities  and  general  spirit  of  Hindu  law.  Laksh- 
MiBAi  •.  Qakpat  Moboba.  Qukpat  Mobaba  «. 
TiAEBHifTBAi  .    5  Bohl,  O.  O.,  128 


29. 


Widow  of  mndu 


having  undivided  propertff, — 8eff 'acquired  property. 
— PaifmetU  qf  debte.— The  widow  of  an  undivided 
Hindu  has  no  right  to  sell  his  property  for  payment 
of  his  debts,  even  though  it  be  self -acquired.  Naxa- 
siVATA  Chbtti  v.  Siyaoaxi    .        .    1  Ma(L,  874 


80. 


Oift  adverse  to 


collateral  heir  of  husband. — ^A  childless  widow  Rani 
has  no  power  to  alienate  her  deceased  husband's  pro- 
perty as  against  his  collateral  heir  by  a  waseeui- 
namah  or  deed  of  gift  Kbbbttt  Singh  «.  Koola- 
hulSiitoh  .  .  .  6  W.  B^  p.  O,  181 
t2Moore'BLA.,881 


8L 


Power  to  d\ 


itepote 
qf  immoveable  property  by  imW.— *  Inhertted.*''—A 
widow  has  no  power  to  dispose  by  will  of  immove- 
able property  inherited  by  her  mm  her  husband. 
The  word  "inherited"  used  in  the  Mitakshara,  in 
regard  to  a  woman's  stridhan,  does  not  include  im- 
moveable property  so  as  to  make  it  heir  pMBculinm,  but 
refers  only  to  personal  property  over  which  alone  she 
has  absoKite  dominion.     Qobubdhuv  Nath  v.  Ovoop 

Rot 8W.B.,106 

Rax  Shbwvk  Rot  v.  Shbo  Gobind  Sahoo 

[8  W.  B^  519 


82. 


Right  to  diapote 


of  land,  portion  of  etridhan, — Held  that  a  widow 
cannot,  under  Hindu  law,  dispose  of  immoveable  pro- 
perty given  to  her  by  her  husband  which  has  become 
a  portion  of  her  stridhan.  Oukput  Sikoh  v.  Qunga 
Pbbshad 2Agra^2dO 


8a 


Bight  to  alienaie 

stridhan,  except  land,— A  Hindu  wife  or  widow  may 
alienate  her  stridhan,  whether  it  be  moveable  or  im- 
moveable, with  the  exception,  perhaps,  of  lands  given 
to  her  by  her  husband.  Dob  d.  Kulaxv al  v. 
Kirppu  PiLLAi        ....    lMadH85 


HINDU  IkAW—WmOVr^continued. 

2.  POWER  OF  WlDOW'-eontinued. 

(&)  POWBB  OP  DlSPOSITIOV  OB  AlIBVATIOIT 

— continued. 
Power  of  alienation— com^'mimI. 


-  Power  to  tUienate 


84. 

land  being  her  siridhanum, — Land  rec^ved  by  a  wo- 
man from  her  husband  as  stridhanum  cannot  be  alien- 
ated even  after  the  husband's  death  to  the  prejudice  of 
the  daughters  as  next  heirs  without  their  consent. 
Qakoadabaita  v.  Pabambbwabaxma 

[61CacUlll 

86. Power  to  dispose 

qf  property  by  wiU, — A  woman  cannot  execute  a  wiU 
regarding  any  property  she  inherits  from  her  husband 
or  father.  She  may  dispose  of  her  stridhan  by  ^t, 
wUl,  or  sale,  unless  it  is  immoveable  property  given 
her  by  her  husband.  Tbbboowbbb  Chatibbjbb  v. 
DivovATH  Banbbjbb     •        .        •    8  W.  B.,  40 

-  8tridhan,—Power 


86. 

of  disposition  by  wilL—Where  a  Hindu  lady  had 
received  presents  of  moveable  property  from  her  hus- 
band from  time  to  time  during  their  married  life,, 
and,  after  his  death,  partlv  out  of  such  proper^  and 
partly  from  funds  raised  by  the  mortgage  of  jewels 
admitted  to  be  her  stridhanum,  purchased  immove- 
able property, — Seld  that  that  was  her  stridhanum, 
and  that  she  oonsequentiy  could  dispose  of  it  by  will. 
Vbneata  Rama  Rah  «.  Ybvkata  Subita  Rav 

[LIi.B.,lMacU281 

In  the  same  esse  in  the  Privy  Council  it  was  held 
as  f oUows,  alErming  the  decision  of  the  High  Court 
The  testamentary  power  of  a  Hindu  female  over  her 
stridhanum  being  commensurate  with  her  power  of 
disporition  over  it  in  her  lifetime,  and  both  being 
absolute,  no  distinction  can  be  taken  as  regards  a 
widow's  power  of  disposition  by  will  over  immoveables 
in  the  purchase  of  which  she  has  invested  money 
given  to  her  by  her  husband.  Such  estate  is  subject 
to  the  disposition  which  the  general  law  gives  her 
the  power  to  make  of  her  stridhanum.  Vbitkata 
Raka  Rao  «.  Vbhkaia  Subita  Rao 

[I.I<.B.,2Kad.,888 
8G.I..B.,804 

87. Might  qf  aliena- 
tion of  moveable  and  immoveable  property. — ^A  Hin- 
du widow's  right  to  alienate  moveable  property  inhe- 
rited from  her  husband,  without  the  consent  of  his 
heirs,  is  absolute.  With  respect  to  immoveable  pro- 
perty inherited  from  her  husband,  a  Hindu  widow  is 
Uttle  more  thaii  a  tenant  for  life  and  trustee  for  the 
heirs  of  her  husband,  and  she  is  restricted  from 
alienating  it  by  her  sole  independent  act,  unless  for 
necessary  subsistence,  or  for  purposes  beneficial  to 
the  deceased.    Bbchab  Bkaoayav  o.  Bai  Laxbhxi 

[1  Bom.,  56 

88.  Sight  of  aliena- 
tion of  immoveable  property. — Seld  that  a  Hindu 
widow  having  a  life-interest  only  in  immoveable  pro- 
perty inherited  from  her  husband,  has  an  independent 
power  of  sale  over  the  same  to  the  extent  of  such 
life-interest  and  no  further.  Matabam  Bhaibax 
«.  MoTiUAic  Qoynn>BAx 

[2  Bom.»  881 :  Snd  BcU  818 
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UINDU  LAW—  w  luOW—couUnued. 

2.  POWER  OF  WlDOW'-eoiUinued, 

(b)  PowBB  ov  DispoeiTioir  ob  Alibvatiok 
— eonHnued. 
Power  of  9LliexkAUon—eofUinM9d, 


80. Power  of,  to  dig- 
pose  of  personalty  inherited  hy  her  from  her  hus- 
band,—Held  that,  under  the  Hindu  |law,  as  under- 
stood in  the  Benares  school,  a  widow  has  an  absolute 
right  to  dispose  of  the  personalty  inherited  by  her 
from  her  husband;  that  under  the  Hindu  law  Gov- 
ernment promissory  notes  ought  to  be  treated  as  per- 
sonal property ;  that  jewels,  shawls,  ftc.,  are  of  the 
nature  of  stridhan;  and  that  in  Hindu  law  books 
the  word  ''corrody"  is  used  solelv'with  reference  to 
land,  and  that  GoTemment  promissorv  notes  cannot 
be  included  in  the  said  term  '*  oorrody."  Dooboa 
Datbb  v.  Poobuk  Daybb 

[1  Ind.  Ji2r.,  N.  8^  128 : 5  W.  B^  141 


40. 


Power  to  dispose 

of  property. — Immoveable  and  moveeUfle  propertti. — 
fiy  the  law  of  the  Western  schools,  as  well  as  by  the 
law  of  Bengal,  a  Hindu  widow  is  restricted  from 
alienating  any  immoveable  property  which  she  has 
inherited  from  her  husband.  QiMsr0,-<-Is  there  any 
distinction  in  respect  of  moveable  property  ?  Tha- 
KOOB  Bbyhbb  «.  Bai  Baluk  Bajc 

[a  Ind.  S\a^  N.  8.,  106: 10  W.  R.,  P.  O.,  8 
11  Moore's  L  A.,  188 

EoxABBABAPA  f>,  Cbulntbbota   .  10  Bohl,  408 


4L 


Widow's    pro- 


perty in  moveables  lejt  to  her  by  the  will  of  her  hus- 
oand, — In  Western  India  a  widow  takes  absolutely 
all  moveable  property  bequeathed  to  her  by  her  hus- 
band, and  may  dispose  of  such  property  by  will. 

DaHODABHaDHOWJI  0.  PUBMANAirDAS  jBBWAyDAS 

[L  Ii.  a,  7  Bohl,  166 


42. 


, JTidou^s  estate, 

'^Moveable  property. — The  restriction  placed  by  the 
Hindu  law  on  a  widow's  power  of  alienation  of  her 
husband's  estate  extends  to  moveable  as  well  as  im- 
moveable property.    Nabasimah  v.  Ybbkatadbi 

[I.L.B.,81Cad.,280 


48. 


Biffhi  of  child- 


less widow  to  alienate  moveable  property, — Wthila 
law,^ Inheritance,— VtA%t  the  Mithila  law  a  child- 
less Hindu  widow,  although  she  cannot  alienate  the 
immoveable  property,  has  an  absolute  right  over  the 
moveable  property  inherited  from  her  husband,  and 
can  alienate  it  in  any  manner  she  pleases,  and  she 
has  also  an  absolute  power  to  dispose  of  the  profits  of 
the  estate  during  her  lifetime.  Bibajun  Kobb  v. 
LuoHXi  Nabain  Mahata 

[L  Ii.  B.,  10  Calo^  802 


44. 


Immo/veable  pro- 
perty,^WilL — Beqnest, — Qift,—An  absolute  bequest 
hf  a  Hindu  of  his  separate  immoveable  property  to 
his  widow  confers  on  her  as  fuU  dominion  and  power 
of  aUenation  over  that  property  as  if  the  bequest  had 
been  made  to  a  stranger.    Sbth  Muachand  Ba- 

DHAB8KA  9,  BAI  MaKCHA  .  I.  Ifc  B^  7  BoXtt,  401 


HIin>n  UL'W'^WWOW^cantinned, 

2.  POWER  OP  WIDOW— conHnmed. 

(b)  PoWBB  OP  DlBPOBITIOB  OB  AlIBNATIOV 
— continued. 

Power  of  tLdenAtLaa—confinmed, 

46.  ■ Power  to  dispose 

of  property  hy  will, — Where  a  widow  of  a  Hindu 
who  had  received  a  share  of  the  estate  of  her  hus- 
band, consisting  of  moveable  and  immoveable  pro- 
perty, from  her  oo- widows,  purported*  to  dispose  of 
her  property  by  will  to  the  prejudice  of  the  co-wi- 
dows,—JZsui  that  the  alienation  was  invalid.  GUBI- 
Yi  Bbddi  «.  Chibkaxma    .   LL.B.»7Mad.,08 


46. 


-Chant  of  money  in 


lieu  of  maintenance, — Power  of  disposal,— Where  a 
sum  of  money  was  given  to  a  widow,  without  restric- 
tion, in  lieu  of  maintenance,  by  her  deceased  hus- 
band's family, — Held  that  it  became  absolutely  hers, 
and  that  she  could  ^spose  by  will  of  landed  property 
acquired  by  means  of  it.  Nbllaikumabu  Chbtti 
V,  Habakathammal  .        .  L  L.  B.y  1  ICad^  186 


47. 


Gift.— Interest 


with  husband  in  Joint  property,— Where  a  Hindu 
wife  has  a  joint  interest  with  her  husband  in  landed 
properties,  partiy  acquired  by  purchase,  partiy  (as 
sowdayakam)  by  gift  from  her  father,^- JSftfU  that 
she  was  entitled  on  her  husband's  death  to  part  witii 
her  interest  in  those  properties.  Madhatabatya  v. 
TiBTHA  Saxi  I.Ii.B.9lMAd.»807 


4a 


Restriction    on 


alienation, — Proof  of  legal  necessity. — The  restric- 
tions on  a  Hindu  widow's  power  of  alienation  are  inse- 
parable from  her  estate.  Their  existence  does  not 
depend  on  that  of  heirs  capable  of  taking  on  her  death. 
The  plaintiffs  sued  as  purchasers  of  the  equity  of 
redemption  from  S,,  a  Hindu  widow,  to  redeem  a 
mortgage  effected  by  her  husband  B,  The  mortgage 
deed  recited  that  a  portion  of  the  mortgaged  land  was 
held  by  B.,  not  as  owner,  but  as  mortgagee  from  a 
third  party.  S,  was  alive  when  the  suit  was  instituted, 
but  she  died  after  the  settlement  of  issues.  The 
plaintiff  then  filed  a  supplementary  claim  to  succeed 
as  B.*s  next  heir.  The  defendants  (the  sons  of  the 
mortgagee)  contended  that  the  pUdntiiS  could  not  re- 
deem, because  the  sale  by  8,  was  invalid.  They  also 
claimed  compensation  for  loss  of  the  rente  and  profite 
of  a  portion  of  the  mortgaged  proper^  redeemed 
from  B.  by  the  original  owner.  The  Subordinate 
Judge  allowed  the  plaintiff's  claim.  In  appeal,  the 
District  Judge  confirmed  his  decree,  being  of  opinion 
that  the  sale  was  valid  as  against  the  def endante, 
because  there  were  no  collateral  heirs.  On  appeal  to 
the  High  Court, — Held^  following  the  decision  of  the 
Privy  Council  in  Collector  of  Masulipaiam  v.  Ca- 
valy  Venkata  Narrainapah,  2  W,  B.,  P,  C,  61 :  8 
Mooters  I,  A^  529,  that  the  plaintiffs,  who  were  bound 
to  make  out  their  title,  could  not  succeed  on  the 
strength  of  an  alienation  by  a  Hindu  widow,  unless 
they  proved  that  the  alienation  was  made  for  purposes 
which  the  Hindu  law  recognised  as  necessary.  Dhob- 
BO  Bahohandba  9.  Balkbiskba  GovDm  Naovb- 
XAB    ....       I.Ii.B.»8Bom.,100 
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2.  POWER  OF  WlDOW-^otUimted. 

(b)  PowsB  OF  Disposition  ob  Auevation 
— cotUtMued. 


Power  of  alienation- eon^iiMed. 


40. 


Adoption  made 


on  fromite  of  iettUmont  by  adopHvefather  on  adopts 
ed  gon.—Speeifle  pefformanoe.  Might  to, — Alienation 
by  widow  in  aeeordamce  with  promise, — LimitaHon, 
— Immoveable  propertg, — ^Where  a  member  of  the 
Talabda  Koli  caste  of  HioduB,  by  an  express  promise 
to  settle  bis  propertv  upon  the  boy,  induced  the 
parents  of  the  defenoant  to  give  him  their  son  in 
adoption,  but  died  without  baviag  executed  such  set- 
tlementk — Held  that  the  equity  to  compel  the  heir 
and  legal  representative  of  the  adoptive  father  sped* 
fically  to  perform  his  contract  survived;  and  the 
property  in  the  hands  of  his  widow  was  bound  by  that 
contract.  Therefore,  when  the  widow  of  the  adop- 
tive father,  nearly  thirty  years  after  his  death,  gave 
effect  to  his  undertaking  by  executing  a  deed  oi  gift 
of  lus  property  in  her  hands  in  favour  of  the  adopted 
wan,— Held  tibat  such  alienation  was  valid  as  agunst 
the  next  heir  hy  blood  of  the  adoptive  father,  and  he 
ooold  not,  on  the  death  of  the  widow,  avail  himself  of 
the  plea  of  limitation  which  she  had  waived.  The 
nature  of  a  Hindu  widow's  estate  in  immoveable  pro- 
perty considered.  BhalJl  Nahana  v.  Pabbhit 
Habi   ....       I.  la.  R^  2  Bom.,  07 


50. 


Might  ef  widow 


io  diepoee  by  will, — By  Hindu  law  the  widow  of  a 
ooUatcoral  does  not  take  an  absolute  estate  in  the 
property  of  her  husband's  gotraja  sapinda,  which  she 
can  dispose  of  by  will  after  her  death.       Bhabkak- 

GAYDA  V.  BUDBAPGATDA    .    I.  la.  R.9  4  Bom.,  181 


51. 


Bengal  eehool  of 


Hindu  law.'-Widot^e  eetate.-^oint  widome.—Par' 
tiUon, — Fnrehaeer  from  Hindu  widow,— Where  a 
Hindu  governed  by  the  Bengal  school  of  Hindu  law 
dies  intestate,  leaving  two  wi£)ws,  his  only  heirs,  him 
surviving,  either  of  those  widows  may  sell  her  interest 
in  her  deceased  husband's  property,  and  the  pur- 
chaser thereof  b  entitled  to  enforce  a  partition 
as  against  the  other  widow.    Jahaki  Nath  Mubho- 

PADHTA  O.  MOTHUBAHATH  MUXHOFADHTA 

[I.  la.  R.,  9  Cale^  580: 12  O.I«.  R.,  215 


52. 


Widow    with 

eertifieate  under  Aet  XXVII  of  I860.— Ground 
for  eeUing  aeide  eale,— Fraud, — The  sale  by 
a  widow  (who  has  obtained  a  certificate  under  Act 
XXVII  of  1860  to  collect  the  debts  due  to  her  hus- 
band's estate)  of  a  money-decree  belonging  to  her 
husbsnd's  estate,  cannot  be  set  aside  except  on  the 
ground  of  fraud,  either  as  not  being  the  heir  and  sell- 
ing what  she  had  no  power  to  transfer,  or  as  making 
a  paper  transfer  to  avoid  the  effect  of  execution. 
Bhaowav  Dofls  «.  LuoHXBB  Nabaiv 

[2W.R.,lliB.,19 


5a 


Sale  by  widow 


with  ooneeni  of  heire, — An  adopted  son  is  not  ac- 
tually predoded  from  questioning  acts  done  by  his 
mother  during  his  minority  or  bdore  his  adoption ; 


HINDU  I.AW— WIDOW— cofilt'aiMcl. 

2.  POWER  OF  VflDOW^conlinued, 

(5)  POWBB  OF  DiBPOBinoir  ob  Alibkatiov 

^-eontinued. 

Power  of  alienation— eon^tiiMcl. 
but  a  sale  by  a  widow,  with  the  consent  of  all  legal 
heirs  at  the  time  existing,  and  ratified  by  decrees  of 
Court,  is  binding  on  reversionary  heirs  as  well  as  on 
an  adopted  son  adopted  long  after  the  sale.    Raj- 

KBI8T0  BOY  9.  ElBHOBBB  MORUN  MOJOOMDAB 

[8W.R^14 


54. 


Power  to  defeat 


rights  qf  reversioners. — ^A  Hindu  widow  is  not  at 
liberty  to  defeat  the  rights  of  reversioners  by  alien- 
ating or  wasting  moveable  property  inherited  from 
her  husband.    Buohi  Ramatya  v,  Jaoapathi 

[I.I^R,8Ma(L,804 


55. 


Fotfeiture     of 


property  —Meveriioner,  Might  of,  to  poseeseion.—A 
Hindu  widow  does  not  forfeit  her  interest  in  her  de- 
ceased husband's  separate  estate  merely  by  divesting 
herself  of  such  interest.  Such  an  act  does  not  entitle 
the  person  claiming  to  be  the  next  reversioner  to  sue 
for  possession  of  the  estate,  or  for  a  declaration  of 
his  right  as  such  reversioner  to  succeed  to  the  estate 
after  the  widdw's  death.  Pbag  Das  v.  Habi  Eibhbb 
[I.Ii.R.,lAll.,508 


56. 


Appointment  of 


reversioner  as  manager.-^Lease  by  Hindu  widow 
before  he  took  over  charge. — Wheie  a  reversioner 
had  obtained  a  decree  for  waste  against  a  Hindu  widow 
and  was  appointed  manager  of  the  estate,  but  did 
not  take  over  charge  of  it  for  six  years, — Held,  a 
pottah  granted  by  the  widow  in  the  meantime  was  a 
valid  lease.  Baib  Chubb  Paul  v,  Saboop  Chubdbb 
Mttbb 8W.B,588 


57. 


of  pur- 


chaser  at  sale  in  execution  of  decree, — ^A  purchaser 
in  execution  of  the  rights  of  a  Hindu  widow  is 
entitled  to  question  the  validity  of  leases  made 
by  her.  Bajbishbit  Siboab  v,  Chowdhbt  Ja- 
HnooBiTLHuQ    .  .    W.  B.,  1864, 851 

8.  DECREES  AGAINST  WIDOW  AS  REPRE- 
SENTING THE  ESTATE  OR  PEESONALLT. 


58. 


Sffeot  of  deeree   against 


Hindu  widow.— ITow  far  binding  on  i$iheril- 
ance. — The  same  principle  which  has  prevailed  in 
England  as  to  tenants-in-tail  representing  the  in- 
heritance, would  seem  to  apply  to  the  case  cS  a  Hindu 
widow ;  as  there  would  be  tiie  greatest  possible  incon- 
venience in  holding  that  the  succeeding  heirs  were 
not  bound  by  a  decree  fairly  and  properly  obtained 
against  the  widow.  A  decree  in  a  suit  for  a  zemxn- 
dari  by  a  Hindu  widow  binds  tiiose  claiming  the  se- 
mindari  in  succession  to  her,  unless  it  can  be  impeached 
on  some  special  ground.  Kattama  Nauohbab  «. 
Rajah  ov  SmrAGinf ga  .  2  W.  R.,  P.  O^  81 
[8  Koore'B  I  A.,  588 

BADAXOO  KoOBB  V,  WUZBBB  SlHGH 

.  [lInd.Ji2r..N.8.,144:5W.R.,78 
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HliroU  I«AW- WIDOW— 0<Mi<tVNf#(i. 

8.  DECREES  AGAINST   WIDOW  AS  REPRE- 

SENTINO  THE  ESTATE  OR  PERSONAL- 

LY — continued, 

Bffeot  of  decree  against  Hindu  widow— 

comtinued. 
GoPAUL  Chundib  Mama  v.  GoubMovbe  Dossn 

[6W.B^6a 

See    PBBTAB    NABAIN     SIVOH    «.    TuiLOKIirATH 

SnrGH 

[L  I*.  B^  U  Calo^l86: 1..  R^  U  I.  A^  197 

59, Deoree  against  widow  In 

representative  oapaoity.— je««e«<ioii  of  de- 
eree,^Debie  incurred  by  hueband.^After  the  death 
of  a  member  of  a  Hinda  family  his  widows  were 
sued  in  their  representative  capacity,  and  decrees 
were  obtained  in  respect  of  debts  incurred  by  him  in 
his  lifetime  on  his  own  account.  Held  that  the  de- 
crees could  onlv  be  executed  against  that  property 
which  passed  from  the  deceased  to  his  widows  in 
their  own  right,  and  not  against  other  portions 
of  the  joint  family  property.  Sadabvbt  Pbbshao 
Sahoo  V,  LoTT  Ali  Khak.  Phoolbas  Koobb 
«.  Lall  JuGOBSflUB  Sahi.  Bibbamjbbt  LA£L  «. 
PB00LBA8  Koobb.  Raxdhyan  Koobb  o.  Phoolbab 
Koobb 14W.B.,840 


eo. 


decree 


Under  a  

in  a  suit  on  a  bond  against  the  widow  of  the  deceased 
obligor,  property  to  which  her  son,  of  whom  she  was 
guardian,  was  entitled  as  heir,  was  sold.  In  the  ad- 
vertisement of  the  sale  the  property  was  described  as 
that  of  the  widow,  and  the  interest  to  be  sold  was 
described  as  that  (^  the  debtor.  Seld  that  the  pur- 
chaser at  the  sale  acquired  the  property  of  the  de- 
ceased debtor  in  the  estate,  and  biul  a  good  title 
against  the  heir.  Ishab  Chukdbb  Mittbb  v.  Buxsh 
AuSoTTDAaiTB  ....  Karsh^  614 
8.  C.  BuKSH  Alz  Sowdagub  V,  EsBAK  Chundbb 
Mittbb   '     .  W.  B.,  F.  B.,  119 

NVZBBBUir  f).  AXBBBOODBBV  .     24  W.  B.,  8 

HuLKHOBT  Lall  v.  Sbbo  Chubb  Lall 

[24  W.  B^  109 
SeeAsDTTL  Kubbbk  v.  Jauv  Ali 

[18W.B^66 


6L 


Deoree  against  widow  fbr 

arrears  of  revenQe.~<Sa/s  in  e^eeuUon  ofundou^e 
iniereit—Furchaeer,  Sighte  of.Severeioner, — The 
immoveable  property  of  a  Hindu  widow  was  sold 
under  a  decree  agunst  her,  and  A,  was  the  purchaser 
at  the  sale.  Afterwards  and  during  the  lifetime  of 
the  widow  the  lands  in  question  were  sold  for  arrears 
of  revenue  due  by  A,  to  Government  in  respect  of 
other  lands,  and  B,  was  the  purchaser  at  the  sale. 
After  the  death  of  the  widow  the  reversioner  sued  B. 
for  recovery  of  possession  of  the  lands.  Beld  that 
the  life-estate  of  the  widow  was  alone  acquired  by  the 
purchaser  at  the  sale  under  the  decree,  and  sold 
at  the  sale  for  arrears  of  Government  revenue,  and 
that  interest  having  expired  the  reversioner  was  en- 
titled to  recover  the  possession  of  the  lands.  Doob^a 
Chubb  v.  Kabst  Chubb  Moitbbb 

[Harsb^  689:  2  Hay.  646 
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8.  DECREES  AGAINST  WIDOW  AS  REPRE- 
SENTING THE  ESTATE  OR  PERSONAL- 
LY— eonUnmed, 

Deeree  against  widow  fbr  arrears  of  reve- 
nue—cas^'«««4i. 

Kmo  MoTBB  DoasBB  «.    Pbobubbo   Nabaib 
Chowdhbt  .        .  •    6  W.  B.,  804 

Rax  Shbwuk  Bot  «.  Shbo  Gobibd  Sahoo 

[8W.&,519 


6a 


Deeree  against  widow  per»> 


sonaUy  and  as  guardian  of  son.— De^^f  of  hue- 
band  and  wife  Jointljf,  Liabiliij^  of  eetate  for, — 
Where  a  deoee  is  obtained  against  a  Hindu  widow, 
as  guardian  of  her  son,  as  well  as  in  her  own  right,  for 
a  debt  contracted  jointly  by  her  and  her  husbuid,  the 
husband's  property  is  liable  to  satisfy  the  whole  de- 
cree; and  the  wife  is  therefore  entitled  to  sell  as 
much  of  the  estate  as  b  necessary  to  raise  the  full 
amount  of  the  debt  Goluck  Chundbb  Paul  v. 
Mahoxbd  Rohix        •  .    9  W.  B.,  816 


6a 


-Decree  for  reftmd  of  deposit 


by  mortgagee  to  prevent  sale  fbr  arreara  of 
revenue. — Estate  in  poeaeeeion  of  Mindu  widom, 
— Bffbct  of  deeree  fty  mortgagee  againtt  widow, — 
A  mortgaged  estate,  which  was  about  to  be  sold  for 
arrears  of  Goyemment  revenue,  was  saved  from  sale 
by  the  mortgagee  depositing  a  sum  sufficient  to  pay 
the  revenue  due.  The  mortgagee  then  sued  the  per- 
son in  possession  of  the  talook,  a  Hindu  lady,  widow 
of  the  original  mortgagor,  seeking,  under  section  9  of 
Act  I  of  1846,  to  obtain  from  her,  personally,  repay- 
ment of  the  money  paid  to  save  the  estate  from  sale ; 
not  making  the  reversioners  parties,  and  not  praying 
that  the  tdbok  might  be  sold  to  pay  the  amount  due. 
A  decree  was  given  in  that  suit  to  the  mortgagee^  on 
the  execution  of  which  decree  the  reversioners  inter- 
vened. Held,  by  the  Privy  Council,  that  the  mort- 
gagee had  no  charge  on  the  estate,  and  was  not 
entitled  to  have  it  sold  to  pay  the  amount  due :  the 
action  so  brought  was  only  a  personal  action  and  the 
decree  gave  no  remedy  against  the  land ;  and  it  was 
intimated  that  this  ruling  did  not  aif  ect  the  general 
doctrine  that,  in  a  suit  brought  by  a  third  person,  the 
object  of  which  is  to  recover,  or  to  charge  an  estate 
of  which  a  Hindu  widow  is  the  proprietress,  she  wiU, 
as  defendant,  represent  and  protect  the  ests^  as  well 
in  respect  of  her  own  as  of  the  reversionary  interest. 
Nagbbdba  Chubdbb  Gho6b  «.  Sbbbkuttt  Dossbb 
[8  W.  B.,  P.  C 17:  U  Moore's  I.  A^  241 

64.  — —  Deoree  in  suit  fbr  arrears  of 
rent. — Decree  agaimt  widow  in  representative  eapa^ 
oitg,^Furehaser,  Bights  of — A,  sued,  under  Act  X 
of  1869,  the  widow  of  Z,,  as  widow  of  Z,  and  guar- 
dian of  Z,*s  son,  for  arrears  of  rent  due  by  Z.  He  ob- 
tained a  decree  in  1862  against  the  widow  as  Z/s  re- 
presentative, but  it  was  declared  that  Z,'s  son  was  not 
liable,  on  the  ground  that  he  had  been  adopted  into  an- 
other family.  In  a  regular  suit,  A,  obtained  a  decree 
declaring  Z.'s  son  to  be  the  hdrof  his  natural  father 
Z.  Certain  estates  of  the  deceased  were  then,  in 
1867,  put  up  for  sale  under  Act  XI  of  1869,  in  execu- 
tion of  A.'s  decree  for  rent,  and  A,  became  the  pur- 
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3.  DECREES  AGAINST  WIDOW  AS  BEPRE- 
SENTING  THE  ESTATE  OR  PERSONAL- 
LY— eouHiuted. 

Decree  in  rait  for  arrears  of  rent— conii- 


chaser.  The  oertiflcate  stated  that  the  sale  was  of  the 
right  and  interest  of  the  widow,  and  that  it  took 
place  under  the  decree  in  the  regular  suit  J3.,  the 
bolder  of  a  prior  decree  for  rent  against  Z.,  having 
£ailed  to  obt^  execution  against  l£e  same  property, 
then  sued  A,  and  Z,*4  son  for  a  declaration  that  he 
was  entitled  to  sell  the  property  on  the  ground  that 
it  had  come  to  Z.'s  son  as  Z.'s  heir,  and  that  only  the 
interest  of  the  widow  Twho  had  no  interest)  had  been 
porchased  by  A,  Meld  (reversing  the  decision  of  the 
High  Court),.  A.  was  entitled  to  the  property.  The 
case  of  lahan  Chunder  MUier  v.  Buksh  Ali  8<>uda- 
ffwr.  Marsh.,  614,  approved  of.  CoUBT  ov  Wards 
(GmrsRAL  Mavao^b  ov  Dabbhakga  Raj)  ••  Coo- 
mam  Ramapitt  Singh 

[10  a  L.  B.,  2M:  17  W.  B,  46e 
14  Moore's  I.  A^e06 


65. 


Personal  decree 


agaifut  widow, — Meni  aeerwing  after  kuehaind's 
deaik, — Li  execution  of  a  decree  in  a  suit  under  the 
provisions  of  Kegulataon  YIII  of  1881  against  a  Hin- 
du widow  for  arrears  of  rent  of  a  certain  talook,  the 
interest  of  the  widow  in  another  talook  was  sold  in 
1852  under  Act  IV  of  1846 ;  and  in  execution  of  an- 
other decree  on  a  hond  given  by  the  widow  for  ar- 
rears of  rent,  a  third  talook  was  sold  in  1865.  Both 
decrees  were  for  arrears  of  rent  which  had  accrued 
duo  after  the  death  of  the  hushand;  and  the  suits 
were  brought  against  the  widow  alone,  the  rever- 
sioner not  heing  made  a  part^.  In  a  suit  by  the 
purchaser  of  the  talooks  from  the  reversioner  against 
the  purchasers  at  the  execution-sales  to  recover  pos- 
session of  the  talooks, — Held  that  the  pluntifP  was 
entitled  to  recover.  The  decrees  for  arrears  of  rent 
were  a  personal  debt  of  the  widow,  and  not  a  debt 
against  the  estate  of  the  deceased  husband.  Such 
decrees  can  be  enforced  by  the  sale  of  her  interest 
only,  except  where  the  proceeding  b  one  which 
authorises  the  sale  of  the  tenures  under  Bengal  Act 
VIII  of  1869.  Even  assuming  them  to  be  a  charge 
on  the  husband's  estate,  the  onus  was  on  the  defend- 
ants to  prove  that  such  charge  was  created  by  legal 
necessity,  which  they  had  failed  to  do.  MoHiMA 
Chundeb    Roy    Chowdhbt    v.    Rax    Kiskobb 

ACHABJXB  ChOWDHBT 

[15  B.L.  B^142: 28  W.  B.,  174 

Widow  in  pos* 


eeesion  of  hneband^e  property, — Personal  debt, — 
Right  of  purchaser, — Arrears  of  rent  due  to  a  ze- 
mindar by  a  Hindu  widow  in  possession  of  her  hus- 
band's property  are  not  a  personal  debt  of  the  widow, 
and  on  a  sale  of  the  propwty  taking  place  in  execu- 
tion of  a  decree  against  the  widow  for  such  arrears, 
in  a  suit  under  Act  X  of  1859,  the  purchaser  acquires 
the  property  absolutely  and  not  merely  the  rights  of 
the  widow.  Tbluck  Chundbb  Chuokbbbutty  v. 
Mnp]>oii  MoHUN  JooesB 

[15  B.  Ii.  B^  148»  note:  la  W.  B^  604 
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8.  DECREES  AGAINST  WIDOW  AS  REPRE- 
SENTING THE  ESTATE  OR  PERSONAL- 
LY— eontimned. 

Decree  in  suit  for  arrears  of  Tent— conti- 
nued, 

Anuvd  Motbb  Dassbb  v,  MoHnrDBO  Nabain 
Dabs  ....    ISW.B^SM 

Chowdhby  Zuhoobul  Huq  «.  GooBoo  Chubn 
Rot  .  .    15W.B.,a29 

RAJABAM  BaVEBJBB  V,  SONATUN  ROT 

[2SW.B.,4a4 


67. 


Decree  executed  against 


widow  of  mortgagor.-— '*  Ra^inama  decrees,"— 
Bight  of  purchaser, — Razinama  arrangements,  not 
mi^  decrees  of  Court  but  irregularly  acted  upon  as 
if  they  had  been  so  made,  do  not  substantiate  ad- 
vances all^^  to  have  been  made  bv  creditors;  but^ 
assuming  such  '*  razinamah  decrees  '  to  substantiate 
creditor's  claims,  proceedings  in'  execution  against 
the  widow  of  the  mortgagor  alone  as  his  representa- 
tive cannot  be  effectual  to  pass  to  the  purchaser  of 
the  equity  of  redemption  at  a  sale  in  the  course  of 
such  proceedings  any  right  or  interest  in  the  proper- 
ty mortgaged.  Pabbyasaxi  aUtu  Kotttai  Tbvab 
V.  Saluokai  Tbyab  alias  Otta  Tbyab 

[8Kad.,157 

liee,  however,  the  same  case  on  appeal  to  Privy 
Council.    SXYAGHAHA  Tbtab  v.  Pbbiabaki 

[I.I..B.,lMadH812 
L.  B.,  5  L  A.,  61 

Raicasami  Chbtti  9,  Saluokai  Tbyab  alias  Oyya 
Tbyab 8Mad.»186 

Bzecntion  of  decree  against 


6& 

widow  aa  representing  estate. — Sale  in  exeou- 
Hon  of  decree, — Wtdou/s  interest  under  deed  ofadop' 
tion, — Right  of  purchaser  against  adopted  son, — 
The  plaintiff  sued  to  follow  into  the  hands  of  the 
defendant  certain  property  to  which  the  latter  had  by 
transfers  acquired  the  title  of  the  purchaser  at  an 
auction-sale  held  in  June  1843.  The  ground  of  his 
claim  was  that  the  late  owner,  who  died  before  the 
sale,  had  left  his  widow  a  permission  to  adopt  a  son, 
and  thereupon  in  1856  she  had  adopted  the  plaintiff. 
His  contention  was  that  the  sale  was  of  the  widow's 
interest  merely,  the  permission  to  adopt  having  given 
to  her,  in  the  event  of  an  adoption,  a  life-interest  in 
the  property,  and  that,  upon  her  death  in  1865,  hia 
interest  accrued.  Held  that,  as  the  proceeds  of  the 
execution-sale  were  not  applied  to  satisfy  only  a 
liability  incurred  after  the  owner's  death,  but  also 
decrees  for  other  debts,  for  which  the  estate  was  liable, 
there  was  no  substantial  ground  to  impeach  the  long 
title  acquired  by  the  respondent.  Dbbbndbo  Nabaih 
Rot  0.  CooxAB  Chuitdbbvath  Rot 

[aOW.B.,80 


69. 


Bzecntion  of  decree  against 


widow  for  arrears  of  maintenance.— i9a^  of 
right,  title,  and  interest  of  widow, — Mainten- 
ance of  widow, — Charge  on  estate  of  hushand, — ^A 
Hindu  died,  leaving  two  sons,  8,  and  M„  who  became 
separate  in  estate.    8.  died,  leaving  a  son,  K,,  who 
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8.  DECREES  AGAINST  WIDOW  AS  BEPBE- 
SEKTINO  THE  ESTATE  OB  FEBSONAL- 
LT — eoniimied. 

SfaEeeation  of  decree  against  widow  for 
arrears  of  maintenanoe — cowtiwued. 

became  a  lunatic.  Jf.  died  leaving  a  widow,  N.,  and 
two  sons,  S,  and  C, ;  and  on  hia  death,  hia  sons  B, 
and  C.  took  possession  of  their  father's  estate,  and 
entered  into  an  agreement  with  th^  mother,  N,,  to 
pay  her  B200  per  annam  for  maintenanoe,  and  hypo- 
thecated some  villages  as  secnritv  for  dne  pa^rment. 
B,  died,  and  0.  remained  in  exclusive  possession  of 
the  property.  After  the  death  of  C,  his  widows,  R, 
and  Dh  and  afterwards  D.  alone,  took  possession  of 
the  estate.  N.  saed  D.  for  arrears  of  muntenanoe 
accnied  since  the  death  of  C,  and  obtained  a  decree. 
In  ezeentbn  of  that  decree,  she  attached  the  rights 
and  interests  of  J>.  in  certain  properties,  but  she  died 
before  any  sale  took  pbMse.  llie  plaintiff,  the  son  of 
K.,  then  obtained  a  certificate  under  Act  XXYU  of 
1860  as  representative  of  N.  He  was  appointed  a 
guardian  of  JT.,  who  was,  in  a  suit  brought  by  him 
before  his  insanity  and  before  the  death  of  if.,  de- 
clared, by  a  decree  made  in  1848,  entitled  to  the 
estate  of  C.  as  reversioner.  The  plaintiff  executed 
the  decree  obtained  by  N.,  and  caused  the  properties, 
which  had  been  before  attached,  to  be  sold  in  1866. 
Some  time  after  D.  died,  and  the  pbuntiff  then  sued 
the  purchaser  to  recover  possession  of  the  property  as 
the  representative  of  his  father  under  the  decree  of 
1848,  but  was  defeated  on  the  ground  set  up  by  the 
defendants,  the  purchasers,  that  his  father  was  no 
longer  heir  to  C,  by  reason  of  supervenient  insaniW 
when  the  succession  opened  out  to  him  on  the  death 
of  N.  The  plaintiff  tiien  brought  this  suit  to  estab- 
lish his  own  titie  to  the  property  as  heir  of  C.  It 
was  contended  by  the  defendants,  among  other  things, 
that,  by  the  sale  in  execution  in  1866,  under  the  de- 
cree obtained  by  N,  agunst  D,,  the  absolute  proprie- 
tary title  passed,  and  not  the  life-interest  of  the 
widow  only.  Seld  that  the  arrears  of  maintenance 
for  which  the  sale  in  1866  took  place  was  the  per- 
somd  debt  of  JD.,  and  that  nothing  but  her  fife- 
interest  passed  under  the  sale.  Bbijbhookuv  Lall 
AwxrsTBS  «.  Mahadbo  Doobbt 

[15  a  L.  &,  146,  note :  17  W.  B.,  422 

RM  on  appeal  to  the  Privy  Council,  affirming  the 
decision  of  the  High  Court,  that  the  purchaser  at  the 
execution-sale  took  oidy  the  widow's  interest,  and 
not  the  absolute  estate,  and  therefore  the  plidntiff 
was  entitled  to  recover.  Bauvv  Doobbt  o.  Bbu 
Bkookuv  Lall  Awubti 

[I.  U  B.,  1  Calo^  188 :  24  W.  R,  d06 
L.B.,2LA.,276 


70. 


Beeree    in  form  personal 


against  widow. — Sale  in  execution  of  decree,- 
JUfiht  of  purchMer.—When  an  estate  is  sold  in  exe- 
cution of  a  decree  wluch  in  form  is  a  personal  decree 
against  a  widow,  and  the  sale  certificate  purports  to 
pass  only  the  right,  titie,  and  interest  of  such  widow, 
the  purchasers  at  such  sale  cannot,  in  a  suit  by  the 
reversionary  heirs  of  the  husband  for  possession  of 
the  property,  give  evidence  to  show  that  the  debt  for 


UJjbiAiU  IiAW— WIDOW^tfofiltfNMiL 

8.  DECBEES  AGAINST  WIDOW  AS  BEPBB- 
SENTING  THE.  ESTATE  OB  PEBSONAL- 
LT — continued. 

Decree  in  form  personal  against  widow 

— contiMued, 

which  the  property  was  sold  was  chargeable  on  the 
estate  of  the  deceased  husband,  with  a  view  to  estab- 
lishing a  right  to  more  than  the  widow's  interest. 
i^fM;iMi  Doobmf  v.  Brij  Bkoohun  Lull  Awueti,  X.  £., 
2L  A^275s  I.L.E.,1  Gale.,  188  :  24  W.  B„  806, 
dted.— Badha  Mohuh  Muhdul  i*.  Shobhi  Bhoo- 
BUN  Biswas  .  8  O.  Ii.  B.*  680 


71- 


Sale  in  ezeention  of  mort- 


gage decree  against  ;widow.—£tyA<  of  pur* 
ohaeer. — Son's  widow. — ^A  Hindu  having  piortgaged 
family  property  died,  leaving  a  widow  and  a  son  him 
surviving.  The  son  died  leaving  a  widow,  the  defend- 
ant. The  mortgagee  then  sued  the  widow  of  the 
father,  as  his  representative,  and  the  property  was  sold, 
and  bought  by  the  plaintiff  in  execution  of  the  decree 
obtained  against  her.  The  plaintiff  having  been  dis- 
possessed Inr  the  defendant  sued  to  recover  the  land. 
Meld  that  the  defendant  was  not  bound  ly  the  decree 
or  sale,  and  that  the  plaintifE  was  not  entitied  to  re- 
cover. Oeneral  Manager  of  the  Durbkmmffa  MaJ  «. 
Cooutar  Ramaput  Sim^,  14  Moor^e  J.  A^  806,  die- 
tingnished.    SiYA  Bhaqiak  o.  Palavi  Padiaohi 

[I.Ii.B.,4Mad.,401 


72. 


•  Sale  of  right. 


title,  and  intereet  of  widow, — A  money-decree  having 
been  passed  agunst  B.,  a  Hindu,  was  executed  against 
his  widow,  whose  right,  titie,  and  interest  in  certain 
property  as  representative  of  her  deceased  husband 
was  sold  by  the  Court.  Held  that,  on  the  death  of 
the  widow,  B.'s  daughter  and  heir  was  not  entitled 
to  recover  from  the  purchaser  the  property  sold. 
General  Manager  of  the  Durbhunga  Raj  v.  Coomar 
Ramaput  Sing,  14  Moonfe  Z  A,,  806;  and  Ithan 
Chunder  Mitter  v.  Buhth  AU  Soudagar,  Mareh., 
614,  followed.  Ytdiajtathattav  v,  Mjlvaxshi 
Akmal  .    I.  lib  R,  6  Mad.,  5 


78. 


Decree  against  widow  on 


bond. — Sale  of  right,  title,  and  intereet  of  widow  in 
execution  of  decree. — Purchaeer  of  right,  title,  and 
intereet.  Rights  of — In  1854  A.  R,  executed  a  bond 
in  favour  ol  K.  by  way  of  security  for  a  loan,  and, 
in  a  suit  against  A.  (the  widow  of  A.  R.),  JT. 
obtained  a  decree  on  the  bond  on  the  24th  of  Decem- 
ber 1859,  in  execution  of  which  a  share  in  a  jaUcar, 
which  had  belonged  to  A.  R.,  was  put  up  for  sale 
and  purchased  by  K.  At  the  time  of  sale  the  pro- 
perty sold  was  in  the  possession  of  A.,  on  behalf  of 
the  two  sons  of  herself  and  A.  R.,  who  were  minors. 
On  the  death  of  the  two  minor  sons,  unmarried  and 
without  issue,  A.  took  possession  of  the  property  as 
their  heir.  In  the  decree  of  the  24th  of  December  1859 
A.  was  described  as  widow  of  A.  £.,  and  mother  of 
the  two  minor  sons.  Neither  the  sile-proclamation 
nor  certificate  of  sale  was  produced*  but  a  purwannah 
from  the  Munsif  to  the  Nasir  was  put  in  evidence, 
which  referred  to  the  sale-proclamation,  and  in 
which  the  parties  were  described  merely  as  '*  decree- 
holder"  and  "iodgBient-debtorj"  this  purwannah 
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8.  DEGRESS  AGAINST  WIDOW  AS  REPRE- 
SENTING THE  ESTATE  OR  PERSONAL- 
LY — continued, 

]>ecree  against  widow  on  honA-^ontinned, 
also  oontained  a  schedale  of  the  property  intended  to 
be  aold»  in  which  the  interest  was  the  "right  and 
poMenion  of  the  debtor"  in  the  share  of  the  jalkar. 
In  a  snit  brought  by  the  representatives  of  K.  to 
obtain  possession  of  the  property  pnrchased  by  f.  at 
the  sale  in  execation  of  his  decree, — Held  that  f  . 
did  not,  by  his  purchase,  acquire  the  interest  of  the 
minor  sons  in  the  property  sold,  and  that  the  plain- 
tiffs were,  therefore,  not  entitled  to  succeed.  Alux- 
xoKn  Dabhi  «.  BAirBB  Madeab  CmroKSBBTrrTT 
(X  L.  B^  4  Calc^  677:  8  O.  U  lU  478 


74. 


Exeontion  of  deoree  against 


representatives  of  wido^w.— Civs/  Procedure 
Code,  1877,  «.  984, — A  Hindu  widow  instituted  a  suit 
to  recover  possession  of  certain  property  belonging 
to  her  deceased  husband,  and  that  suit  was  dismisBed 
with  costs.  The  widow  having  died  before  execution 
for  the  costs  was  taken  out,  the  decree-holder  sought 
to  take  out  execution  against  the  next  heirs  of  the 
late  widow's  deceased  husband.  Meld  that  the  fact 
that  the  widow  did  not  in  her  suit  seek  to  recover 
any  interest  nersonal  to  herself,  but  that  she  con- 
tracted the  juogment-debt  in  the  effort  to  recover  a 
portion  of  her  husband's  estate,  to  which  in  its  entire- 
ty the  next  heirs  of  her  late  husband  had  succeed- 
ed, was  Buffident  to  make  the  whole  estate  liable,  and 
would  entitle  the  decree-holder  to  satisfy  his  de- 
cree against  "  the  l^gal  representative  "  of  the  late 
widow's  husband,  under  section  234  of  Act  X  of 
1877.  Mohima  Ckumder  Roy  Chowdkry  v.  Bam 
Kiehore  Aekttrjee  Chowdhry,  16  B,  L,  B.,  142,  dis- 
tinguished. In  a  decree  against  a  Hindu  widow,  it 
should  be  stated  whether  the  decree  is  a  personal 
decree,  or  one  against  her  as  representing  her  de- 
ceased husband.  Ramxishobb  Chvokixbuttt  «• 
Kalltxavto  Chucxbbbutty 

[L  L.  a,  6  Calo.,  479:  8  C.  I..  lU  1 


75. 


-  Sale  of  right,  title,  and  inter> 


est  of  Hindu  widow.— ^<<z^6  taken  hy  purchaser, 
— The  test  to  be  applied  in  order  to  determine  the 
exact  interest  which  passes  at  a  sale  under  the  words 
"  right,  title,  and  interest "  of  a  Hindu  widow  in  any 
properties,  depends  upon  the  question  whether  the 
suit  in  which  the  sale  was  directed  was  one  brought 
against  the  widow  upon  a  cause  of  action  personal 
to  herself,  or  one  which  affects  the  whole  inheritance 
of  the  property  in  suit.  Baijun  Doohey  v.  Brn 
Bhookun  Lall  Awusti,  L.  B„2 1,  A.,  fi76,  followed. 
JOTBITDBO  MOBUV  TAOOBB  V,  JOGUL  KlBHOBB 

[L  It.  B.,  7  Calc,  867:  9  C.  I..  B.,  67 

Meld,  on  appeal  to  the  Privy  Council,  affirming  the 
decree  of  the  High  Court, — Although  a  Hindu  widow 
has,  for  some  purposes,  only  a  partial  or  qualified 
right,  titie,  and  interest  in  the  estate  which  was  her 
husband's,  yet  for  other  purposes  she  represente  an 
absolute  interest  therein.  The  question  whether,  on 
the  sale  of  the  right,  titie,  and  interest  of  the  widow 
in  execution  of  a  decree,  the  whole  interest  or  in- 
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8.  DECREES  AGAINST   WIDOW  AS   REPRE- 

SSNTma  THE  ESTATE   OR  PERSONAL- 

LY — continued. 
Sale  of  right,  title,  and  interest  o/t  Hindu 

widow — continued. 

heritance  in  the  family  estate  does  or  does  not  pasB^ 
depends  on  the  nature  of  the  suit  in  which  the 
execution  of  the  decree  takes  place.  If  the  suit  is  a 
personal  claim  against  the  widow,  then  merely  the 
widow's  limited  estate  is  sold.  If,  on  the  other  hand, 
the  suit  is  against  the  widow  in  respect  of  the  family 
estate,  or  upon  a  cause  not  merely  personal  against 
her,  then  the  whole  of  the  inheritimce  passes  by  the 
execution-sale.  The  judgment  which  the  decree  has 
followed  may  be  exam^oed  in  order  to  determine 
which  of  these  two  resulte  attends  the  execution-sale 
of  the  widow's  right,  titie,  and  interest.  The  prin- 
ciple in  BaijiUn  Doohey  v.  Brii  Bhookun  Lall 
Awaeti,  I.  L.  B.,  1  Calc,,  188,  referred  to  and  applied. 

JuaUL  KlBHOBX  V.  JOTBHDBO  MOHUN  TAQOB^ 

[L  L.  B^  10  Calo.,  086:  Ii.  lU  U  L  A«  06 

JTKIBHOOIT  SOOEVL  «.  SHUirXUB  SOOKITL 

[8  Agra»  168 

76.  Decree  against  widow  how 

far  binding  on  minor  aoxL—Bartiee.-'Bepreeeni' 
ation, — Sale  of  equity  of  redemption, — Mortgage,-^ 
Bedemption,—A,  widow  does  not  represent  the  estate 
so  as  to  bind  the  son  when  the  existence  of  the  minor 
son  is,  from  whatever  cause,  altogether  ignored,  and 
there  is  nothing  on  the  face  of  the  proceedings  to 
show  that  she  is  sued  as  representing  the  minor  son. 
Accordingly,  where  the  plaintiff,  a  minor,  sought  to 
redeem  a  certaiu  property  from  the  defendant,  who  had 
purchased  the  equity  of  redemption  at  an  auction-sale^ 
in  execution  of  a  decree  obtained  against  the  plaintiff's 
mother  alone  as  representative  of  her  deceased  hus- 
band,— Meld  that  the  plaintiff  was  entitied  to  re- 
deem. The  pliuntiff  having  been  ignored,  the  inherit- 
ance had  not  been  substantially  represented  in  the 
suit  against  his  mother  alone,  and  the  plaintiff's 
right  to  the  equity  of  redemption  consequently  re- 
mained unaffected  by  the  sale  to  the  defendant. 
Akoba  Dada  V,  Sakharam 

[LL.B.,9Bom..429 

77. Decree  against  widow  as 

heir  of  husband.— Jgf«e^  of,  againet  rever* 
eionert, — Bee  judicata. — Compromise  by  widow. — A 
suit  brought  against  K,,  the  widow  of  12.,  a  Hindu» 
by  the  representatives  of  B.'s  brothers,  M  and  JR., 
for  possession  of  his  estate,  ended  in  a  compromise  by 
which  the  defendant  recognised  the  plaintiffs'  rights, 
and  conceded  that  the  fsimily  was  joint.  After  X.'e 
death,  Jf.,  a  daughter  of  B.,  brought  a  suit  on  her 
own  behalf  against  the  above-mentioned  plaintiffs  for 
possession  of  her  father's  estate,  but  afterwards  with- 
drew her  didm.  Subsequentiy,  S.,  M.'s  son,  who  had 
been  bom  after  K/s  compromise,  brought  a  suit 
against  M.  and  the  representatives  of  M.  and  P.  to 
recover  possession  of  the  estate^  on  the  allegation 
that  the  family  being  a  divided  one,  he  was  entitied, 
under  the  Hindu  law,  to  succeed  to  such  estate,  and 
that  both  the  compromise  entered  into  by  K.  and  the 
withdrawal  of  the  former  suit  by  Jf.  were  in  fraud  of 
his  succession,  and  did  not  affect  his  rights.    The 
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8.  DECREES  AGAINST  WIDOW  AS  BBPRE- 
SENTING  THE  ESTATE  OR  PERSONAL- 
LY— continued, 

Beoree  against  widow  as  heir  of  hna* 
hand— eontinned. 

Court  cf  fint  instance  f oand  that  the  plaintiff  wat 
entitled  to  sncceed  to  the  estate,  but  that,  his  mother 
being  still  alive,  he  was  entitled  to  possession  after 
her  death  only,  and,  upon  these  findings,  gave  him  a 
decree  declaring  his  right  to  possession  on  Jf.'t  death. 
The  lower  Appellate  Oiurt  reversed  the  decree,  hold- 
ing that  the  compromise  entered  into  by  K.  was  con- 
clusive against  tiie  pUuntaiTs  claim,  and  also  that, 
during  his  mother's  lifetime,  he  had  no  loeue  standi 
to  maintain  the  suit.  Also,  that  the  rule  whereby 
decrees  obtained  against  a  Hindu  widow  succeeding 
to  her  husband's  estate  as  heir  are  binding  by  way  of 
reejndieaia  against  all  who  in  the  order  of  succes- 
sion come  after  her,  and  in  that  sense  may  be  dealt 
with  as  her  representatives,  was  limited  to  decrees 
fairly  obtained  against  the  widow  In  a  contested  and 
bondAde  litigation,  and  would  not  appLy  to  the  com- 
promise effected  by  K.,  which  could  scarcely  be  re- 
garded as  on  a  higher  footing  than  an  alienation 
which  the  widow  in  possession  of  her  husband's 
divided  estate  might  have  made,  and  which  the  plain- 
tiff distinctly  alleged  had  not  been  fairly  obtained. 
Anmnd  Kooer  v.  Court  </  JTardt,  L  L.  jB.,  S  Cale., 
764  s  Nand  Kumar  v.  Eadha  Kauri,  L  £.  J2.,  1 
AIL,  382  s  and  Katama  Natehiar^M  com,  9  Moorifa 
L  A,,  642,  referred  to.  Also,  that  M,'9  withdrawal 
of  her  suit  was  not  a  bar  to  the  suit  of  the  plaintiff. 
Sakt  KuicAB  «.  Dbg  Sabav 

(X  lb  R,  8  AIL,  866 
See  Saohit  «.  Bvdkua  Euab 

[L  li.  B.,  8  AIL,  429 


7a 


>  Decree  against  widow.-— Xt- 


ability  of  revereionere  for  aeU  of  widow. — Coete  of 
suit  for  po99e9non.--A  Hindu,  governed  by  the 
Bengal  school  of  Hindu  law,  brought  a  suit  for  pos- 
session of  a  certain  talook,  but  died  before  decree, 
leaving  him  surviving  a  widow  and  two  daughters. 
The  widow  was  substituted  in  the  suit  instead  of 
her  husband,  and  she  obtained  a  decree  for  possession. 
By  a  summary  order  n^e  in  execution  of  the  decree 
the  widow  was  put  in  possession  of  the  talook  as  well 
as  of  certain  lands,  which  lands  were  claimed  l^  a 
person  not  a  par^  to  the  suit,  as  lands  not  belonging 
to  the  talook.  The  claimant  afterwards  brought  a 
suit  for  these  lands  against  the  widow.  The  widow 
died  during  the  suit,  and  was  succeeded  by  her 
daughters,  who  also  died  after  a  decree  for  possession 
of  the  lands  had  been  obtained  by  the  cUumant 
against  them,  when  their  sons  were  substituted  in 
their  stead  as  defendants.  It  appeared  that  the 
widow,  the  daughters,  and  the  daughters'  sons  had 
all  been  in  possession  of  the  disputed  landsas  a  portion 
of  the  family  estate.  Seld  that  the  reversioners,  the 
daughters'  sons,  were  liable  as  the  legal  renresenta- 
tives  of  Uie  daughters,  and  as  such  were  liable  for  all 
costs  incurred  in  the  suit  brought  by  the  daimant  for 
possession  of  the  disputed  landa.    CHiTirDEB  Coomab 

bOY  O.  GOVIBH  CBVHDBB  DAB8 

[LI«.B^18Calo^288 
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4.  DISQUALIFICATIONS. 
*(a)  Bb-xabriaoi. 


TO. 


BflTeot  of  Te-marriAge.—Aet 


JTT  of  1856,  M.  2,  8,  6 —Inkeniance.-^A  Hindu 
died  leaving  a  widow  and  minor  son  and  daughter. 
The  widow  re-married  after  her  husband's  estate  had 
vested  in  her  son.  The  son  subsequently  died,  and 
his  step-brother  took  possession  of  the  property.  The 
widow  then  brought  a  suit  against  the  step-brother 
for  possession.  JSeld  that  Uie  suit  was  maintain- 
able, and  that  she  could  properly  succeed  as  heir  to 
her  son,  notwithstanding  her  second  marriage.  Akora 

SVTH  V.  BOBSAiri 

[2B.Ii.B.,Aa,18e:UW.B^82 

S.  C.  in  lower  Court  Okhoorah  Soot  v.  Bhbdba 
BAsnrBB  •  .    10W.B.;84 


80.- 


'  Maraver  eawte.- 


Forfeiture  ofpropertjf  of  first  hushandr-Th%  Court, 
applying  the  principles  of  the  Hindu  law,  held  that  a 
widow  of  the  Maraver  caste  who  has  re-married  has 
no  claim  to  the  proper^  of  her  first  husband.  Mvbu- 
OATi  o.  ViRAKAKALi        .    L  Ij.  B.,  1  KacL,  296 


81. 


Lingaits, — Cus^ 


torn  in  Wynaad. —  Widow  fnarrtage. — Among  the 
Lingait|Goundans  in  the  Wynaad,  a  widow,  who  con- 
tracts what  is  known  as  an  odaveli  marriage,  ceases 
to  inherit  her  deceased  husband's  estate.  Koduthi 
o.  Madu.  •    1. 1«.  B.,  7  KacL,  821 


82. 


Maintenance, 


Power  to  sell  husbands  estate  for, — Where  a  Hindu 
widow  is  re-married,  or  is  living  with  another  man,  it 
does  not  necessarily  follow  that  she  would  not  be  en- 
titled to  sell  her  deceased  husband's  estate  for  her 
maintenance.    Akjad  Ali  «.  Monirax  Kalita 

[I.Ii.B.,12  0alo,62 


{h)  UirCHASTITT. 

Aiyplioation  of  Hindu  terts 


88. 

as  to  females  debarred  tram  inheritiiig.- 

Widow. — Mother.— The  texts  which  pronounce  that 
Hindu  females  are  debarred  from  inheriting  are  con- 
fined in  their  application  to  the  widow  as  such. 
KojiYADu  o.  Lakshxi     .    L  L.  B.,  6  Kad.,  148 


84. 


Bflfeot  of  unohaatlty.— l/ii* 


chastity  subsequent  to  descent  of  estate. — Divesting 
of  property. — It  is  a  gfeneral  rule  of  Hindu  law  thkt 
when  the  descent  of  an  estate  has  taken  place  before 
the  cause  of  exclusion  from  caste  has  arisen,  the  estate 
ii  not  divested  by  the  owner  becoming  an  out- 
cast. This  rule  would  not  apply  to  a  wife  who  has 
become  unchaste.    Dbokib  o.  Sooehdbo 

[2  TSr.  W.,  861 

■  Foffeiture  of  in- 


86. X  r 

heriiance.'-Act  XXI  ofl860.—D.,A  Fardesi  Hindu 
residing  at  Nasik,  died  leaving  two  widows,  S.  and  P. 
B.,  wl^  was  the  first  wife,  though  not  incontinent, 
had  been  turned  out  of  his  house  by  her  husband 
some  time  after  he  married  P.  In  a  suit  by  JB.  to 
recover  a  moiety  of  2>.'«  estate.  P.,  while  admitting 
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4.  DISQUALIFICATIONS— e<Hie»iMMi. 
(h)  Ukobastitt — eontim»§d. 
Effect  of  uaohaatity— oofi^'iMMtf. 

that  she  herself  had  been  leading  a  life  of  prostltation 
rince  D.*s  death,  resuted  a  partition  of  his  estate,  on 
the  grounds  that  B,  had,  since  i).'«  death,  cohabited 
with  JL,  and  subseqaently  married  jB.,  both  of  which 
all^;ations  B,  denied.  Meld  that,  though  by  Hindu 
law,  incontinence  excluded  a  widow  from  succession  to 
her  husband's  estate,  y^t  if  the  inheritance  were  once 
vested  it  was  not  liable  to  be  divested,  unless  her  sub- 
sequent incontinence  were  accompanied  by  degrada- 
tion; but  that,  by  Act  XXI  of  1850,  deprivation  of 
caste  can  no  longer  be  recognised  as  working  a  for- 
feiture oi  any  right  or  property,  or  affecting  any  right 
of  inheritance.    Paxtati  «.  Bhikxb 

[4  Bom^  A.  0.9  26 

80.         .    ■  Diveitinf  of 

property,— Foffeiture  ofinkerUanoe,-^\JnchBattity  in 
a  Hindu  widow  does  not  divest  her  of  property  which 
has  become  vested  in  her  after  the  dei^  of  her  hus- 
band.   Abhibam  Dobs  v.  Sbbxbam  Dobs 

[8  B.  li.  B.,  A.  C  421: 12  W.  B^  886 

87. Diveeting  of  pro- 

pertjf.-'Foffeiiure  of  tnkeritanoe, — Aei  XXI  of 
iSQO, — A  Hindu  widow,  in  whom  the  property  of  her 
husband  has  once  vested,  does  not  forfeit  by  her  un- 
chastity  her  right  to  such  property.  Semble, — Un- 
chastity,  followed  by  deg^radation  or  expulsion  from 
caste,  would  not  be  sufficient  to  deprive  a  widow  of  an 
estate  which  she  has  taken  by  inheritance.  Hatav- 
emi  Dbbi  «.  Jayeali  Dbbi 

[6  R  Ii.  B.,  466 :  14  W.  B.,  O.  C,  28 

88.  ■ Widow*9  oikiie. 

Forfeiture  of — Unehattxiy  during  widowhood, — Di' 
foetting  of  property, — Beld  (Ebxf,  Gloybb,  and  MiT- 
TBB,  JJ.f  dissenting),  under  the  Hindu  law  as  ad- 
ministered in  the  Bengal  school,  a  widow,  who  has 
once  inherited  the  estate  of  her  husband,  is  not  liable 
to  forfeit  that  estate  by  reason  of  her  subsequent  un- 
chastity.  Per  Kbxf,  Glotbb,  and  Mitteb,  JJ., 
contra,    Kbbt  Kolitaby  «.  Mobbbam  Kolita 

[18  R  L.  B.»  F.  a,  1 :  19  W.  B.,  867 

Held  in  the  same  case  on  appeal  to  the  Privy 
Council, — It  has  not  been  established  that  the  estate 
of  a  wid«w  forms  an  exception  to  the  general  rule 
that  the  estate  of  a  Hindu  once  vested  by  succession, 
or  inheritance,  is  not  divested  by  any  act  or  incapa- 
city which  before  succession  would  have  formed  a 
ground  for  exclusion  from  inheritance.  The  general 
rale  is  stated  in  the  Yinunitrodaya,  Chapter  YIII, 
"On  exclusion  from  inheritance,"  paragraphs  3>  4> 
and  6.  This  work,  like  the  Mitakshara,  may  be  re- 
ferred to  in  Bengal  in  oases  in  regard  to  which  the 
Dayabhaga  is  silent.  A  widow  who,  not  having  been 
degraded  or  deprived  of  caste,  had  inherited  the 
es^te  of  her  deceased  husband, — Held  not  liable  to 
forfeit  that  estate  by  reason  of  subsequent  acts  of 
unchastity.  Qiksre, — ^As  to  the  effect  of  her  being 
degraded  or  deprived  of  caste  for  unchastity.  MoNi- 
BAM  Kolita  «.  Kbbi  Koutani 

[L  UB^  5  Calo^  776: 6  C.  L.  B,»  822 
L.B.,7I.A.,115 

U 
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4.  DISQUALIFICATIONS— tfOfft^imiscf. 

(5)  Unohabtity — eontimted. 

Bffeot  of  xxnxihat^ty'-oonHnmed, 

88.  • »    Widot^e  eaiaie, 

Forfeiture  of — Unchastity  during  widowhood. — 
Held,  under  uie  Mitakshara  law,  that  a  widow,  who 
has  once  inherited  the  estate  of  her  husband,  is  not 
liable  to  forfeit  that  estate  by  reason  of  her  subse- 
quent unchastilnf.  The  ruling  of  the  majority  of  the 
Full  Bench  of  the  Calcutta  High  Court  in  Kery  Koli- 
iany  v.  Moneeram  KoliiOf  13  B.  L.  R,,  1,  followed. 
Nbhalo  0.  EiBHBV  Lal      .    L  If.  B.9  2  AU.,  160 


80. 


Widow's  estate^ 

Fojfeitmre  of—  Unchaetity  during  widowhood, — It  is 
sufficient  for  the  protection  of  a  Hindu  widow's  right 
to  her  husband's  estate  from  forfeiture  by  reason  of 
unchastity  that  such  right  has  vested  in  her  before 
her  misconduct.  It  is  not  necessary  for  such  protec- 
tion that  she  should  have  acquired  possession  of  the 
estate<before  her  misconduct.  Bhawani  «.  Mahtab 
KuAB        ....    LIi.  B.,2A1L»171 


9L 


Froof.of  incoU' 


iinenoe. — Suepicion, — Infidelity  in  a  wife,  or  incon- 
tinence in  a  widow,  in  order  to  constitute  a  disquali- 
fication to  inherit,  must  be  positively  proved,  or  at 
any  rate  there  must  be  a  reasonably  well-grounded 
suspicion  of  it  having  taken  place.  But,  quart,  as  to 
anything  less  than  positive  proof  being  sufficient. 
Bamia  o.  Bhagi    ..        .  .1  Bom.9  66 

S.  C.  In  thb  goods  ov  Dadoo  Mania 

[1  Ind.  Jnr.,  0. 8.,  69 

82.  — -^-^— — — — —  Adoption,  Bight 
to  make, — A  Hindu  widow,  who  has  become  unchaste, 
is  living  in  concubinage,  and  is  in  a  state  of  pregnancy 
resulting  from  such  concubinage,  is  incompetent  to 
receive  a  son  in .  adoption.  Sayamlall  Dutt  v, 
Sausamihi  Dasi  •        .    6  B.  L.  B..  862 


98.  -^— ^— — — ^—  Adoption  by  mO' 
theT'in'law.'^ Subsequent  adoption  by  daughter^in* 
law. —  Unchastity  of  widow  after  vesting  of  estate, 
Bffeet  of,  on  power  of  adoption, — Suit  to  set  asid€ 
adoption.— One  Q.  died,  leaving  him  surviving  his 
widow  F.  and  his  undivided  son  B,,  who  subsequently 
also  died,  leaving  him  surviving  his  widow  P.  and  a 
son  F*.,  who  died  shortly  afterwards.  Y.  adopted  the 
plsdntlff,  and  immediately  afterwards  P.  adopted  the 
defendant.  The  plaintiff  sought  to  set  aside  tiie  adop- 
tion of  the  defendant,  alleging  that  it  was  invalid, 
inasmuch  as  it  took  place  subsequently  to  his  own 
adoption,  and  because  of  P.  being  an  unchaste  widow. 
J7«&  that  the  adoption  of  the  plaintiff  was  invalid. 
After  the  death  of  B,  his  estate  vested  in  his  widow 
P.,  the  adoptive  motherjof  the  defendant.  Her  exist- 
ence and  the  vesting  in  her  of  her  husband's  estate 
rendered  the  elder  widow  Y,  incapable  of  .adopting. 
The  estate  having  thus  vested  in  P.  would  not  b^ 
divested  by  her  subsequent  unchastity,  and,  therefore, 
the  enquiry  into  her  chastity  was  irrelevant.  Kbshav 
RAiibcBiSHirA  9.  QoTiKD  Gakesh 

[I.  Ii.  B.9  9  BosLy  94 
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HINDXT  LAW— WIDOW— 0Ofi^'fHfe<l. 

^  DISQUALIFICATIONS— Mw^'iNMd. 

(b)  UVCKASTITT— «0«^'fMI«<2. 

BfiTeot  of  un.o'haatity-~coniimMd. 

94i  LiabilU^  of  decree 

for  maintenanee  to  he  eet  aside  or  euepended. — 
A  decree  obtamed  by  a  Hinda  widow  declaring  ber 
rigbt  to  mamteDance  ia  liable  to  be  let  aside  or  sos- 
pended  in  its  operation  on  proof  of  sabseqnent  nn- 
chastity  given  by  her  hnsband's  relativeB  either  in  a 
suit  brought  by  them  expresely  for  the  porpoee  of  set- 
tiiig  aside  the  decree,  or  in  answer  to  the  widow's 
suit  to  enforce  her  right.  Yibhkv  Sosambkog  v, 
MAirjAMHA    .  .    I.  Ia.  B.,  9  BonL,  106 
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See  Cabbb  vndbb  Pbobatb. 
See  Casbs  vndbb  Will. 

1.  POWBB  OP  DISPOSITION, 
(a)  Obnbballst. 

L  — ^— ^—  Power  to  make  wilL— Or^'n 
amd  extent  of  power, — Per  Nobkan,*/'. — The  power 
of  a  Hinda  to  make  a  will  is  not  of  modem  intn)duc- 


HINDtT  IiAW— WIUa^^imeiMMif. 

1.  POWBB  OF  DISPOSITION— «oiife'mf«|. 
(a)  Gbnbballt— «ofi<tiiii«i. 

Power  to  make  will— oo«#<fMscl. 
tion,  nor  is  it  of  local  origin.  WHIs  were  known  to 
and  in  use  amongst  Hindus  not  in  the  presidency 
towns  only,  bat  from  one  end  of  the  penininla  to  the 
other.  The  right  to  make  a  will  is  port  of  the  Hinda 
law  itself.  The  extent  and  natnre  of  the  disposition 
which  a  Hindu  testator  is  capable  of  w^iiViny  u  not  a 
question  of  public  expediency  or  cf  custom  or  usage, 
but  must  be  regulated  by  rules  to  be  found  in,  or  di- 
rectly deduced  from,  Hindu  law.  Ganbndba  Mohan 
Taqobb  0.  Ufbndba  Mohan  Taoobb 

[4B.L.B.,O.O.,108 

8.  '  Nature  and  extent 

of  power, — ^The  testamentary  power  of  disposition  h^ 
Hindus  has  been  established  m  Bengal  by  the  deci- 
sion  .of  Courts  of  Justice.  The  nature  and  extent  of 
such  power  cannot  be  governed  by  any  analogy  to  the 
law  of  Bngland, — the  English  svstem  bong  one  of 
the  most  artificial  character,  founded  in  a  great 
degree  on  feudal  rules,  regulated  by  Acts  of  Parlia- 
ment and  adjusted  by  a  long  course  of  judicial  deter- 
mination to  the  wants  of  a  state  of  society  differing 
as  far  as  possible  from  that  which  prevails  among 
Hindus  in  India,    Bhoobun  Moxbb  Dbbia  «.  Bak 

EZSHOBB  AOHABJBB 

[8  W.B^F.  0^15: 10  Moore's  I.  A,  279 
8. 


Power  of  diepoeU 
turn  of  Mindne, — By  the  Hindu  law  as  administered 
in  the  North- West  Provinces  a  Hindu  has  power 
to  make  a  testamentary  disposition  in  the  nature  of  a 
wilL  A  disputed  will  made  by  a  Hindu,  disposing  of 
self-aoqmred  estate  among  ms  family,  established. 
Nana  Nabain  Bao  «.  Hubbb  Pitnth  Bhao 

[9M6ore»Bl.A,96 

4L Power  over  estate 

during  Uf^. — ^Any  Hindu  within  these  provinces, 
whether  governed  by  the  Bengal  mode  of  succession 
or  otherwise,  possesses  a  power  to  bequeath  an  estate 
by  will  co-extensive  with  his  power  over  the  estate  in 
his  lifetime.  Pixuk  KooNWAB  alias  Mvnab  Bibbb 
«.  Jot  KxsHBN  Dobs         .        .       6W.B.,iai 

Mitdhskara  law. 


—Under  the  Mitakshara  law,  a  father  can  ^^ispose  of 
his  self -acquired  property,  moveable  and  immoveable, 
at  his  own  will,  and  he  can,  by  will,  make  an  unequal 
distribution  of  the  same  amongst  his  heirs.  Bawa 
MXBSBB  O.  BiBHBN  PbOKABH  NaBAIN  SiNOH 

[low.  a,  287 

8. Power   to  dispose   of  self- 

aoqnired  immoveable  property  after  adopt- 
ing a  son. — An  adopted  son  does  not  stand  in  a 
better  position,  with  regard  to  the  self -acquired  im- 
moveable property  of  his  adoptive  father,  than  a 
niU;nral-bom  son  would  occupy ;  and  there  is  nothing 
in  the  Hindu  law  in  this  prendeni^  to  prevent  a 
&thOT  from  disposing  bv  will  of  his  self -acquired 
immoveable  property,  and  so  defisating  the  rights  by 
inheritance  of  his  adopted  son.  Pin(3H0TAX  Shaxa 
Shbnyi  9.  Vabvdby  Ebishna  Shbnyi 

[8  Bom.»  O.  C^  188 
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DIGEST  OF  CASB8. 


1.  POWER  OF  DISPOSITION— mwMmmI. 

(a)  GiVBBALLY — eawtumed, 
7. Power  of  dispoidtlon  by  will 


over  anoestral   property    in   Bombay.— A 

testator  cannot  in  the  town  of  Bombay  dispoae  of 
ancestral  property,  even  if  it  consist  of  moveables,  to 
the  prejudice  of  the  rights  of  an  existing  grandson. 
Chattbkbhooj  Maaan  o.  Duakamsi  Nabakji 

[I.L.B.,9Bom,488 

-Power  to  dispose  of  separate 


and  self-^oqtdred  property.— ^dpAsw's  right  to 
ol(fect  to  aUenatiom. — A  Hinda  without  male  descend- 
ants may  dispose  by  will  of  his  separate  and  self -ac- 
quired prop^y,  whether  moveable  or  immoveable, 
even  in  those  puts  of  India  which  are  governed  by  the 
Mitakshara ;  and  the  testamentiury  nower  may  be  exer- 
cised at  least  within  the  limits  wnich  the  law  pre- 
scribes to  alienation  by  gift  inter  vivos,  Abjoodhia 
Gib  o.  Eashbb  Gib     •        .        •       4  H.  W.»  81 


9. 


Bequest    to  widow    with 


power  of  alienation  over  immoveable  pro- 
perty.—A  teetamentaiy  bequest  of  iDoonoveable  pro- 
perty to  a  Hindu  widow  with  an  express  power  of  alien- 
ation conferred  held  to  be  valid,  and  to  authorise 
alienation  by  her.  As  a  husband  is  not  inccnnpetent  to 
give  such  an  interest  in  property  to  his  wife,  it  can- 
not be  contended  that  he  is  incompetent  to  bequeath 

it.     jBBWUir  PUVDA  «.  SOVA 

'  Unequal  division  of  anoes* 


10. 

tral  property. — Illegality  of  wUU^Held  that  a 
will  imide  by  a  Hindu  dixiding  unequally  ancestral 

eroperty  between  his  sons,  and  assigning  a  share  to 
is  wife  with  the  power  of  disposing  of  it,  was  illegal 
under  Hindu  law.  BuLDBO  SoroH  «.  Mahabbbb 
SiBOH lAgra^lSS 


IL 


.  Disposition  of  ahoestral  and 


aoquired  property.— Fa^'<2t7y  ofwilL-'A  Hindu 
may  make  an  alienation  of  his  properW  to  take  effect 
after  his  death.  The  Hindu  law  in  Madras  admito 
of  the  testamentary  disposition  of  property^  whether 
ancestral  or  self -acquired.  The  testamentary  power 
of  a  Hindu  in  Madras  is  co-extensive  with  his  in- 
dependent right  of  alienation  inter  vivoe.  Valxj- 
BATAQAX  PiLLAi «.  Paohohb        .    1  Mad.,  826 

12.  Arbitrary  disposition   of 

self-aoquired  property.— raZtdi^  qf  will.— -A 
will  by  which  a  testator  gave  to  his  brother  four 
fifths  of  his  self -acquired  property  and  only  one  fifth 
to  his  son, — Seld  not  to  be  invalid  as  being  beyond 
his  power  of  disposition.  NABATANASTAia  Chbtti 
9.  Abubaokala  Chbth    .       1  ICad,  487,  note 


18. 


Power  of  disposition  over 

ancestral  property.— -BtiK^K  withont  male  ieeue, 
— A  will  by  a  Hindu  without  male  issue,  kinsman,  or 
coparcener,  which  after  providing  for  the  maintenance 
of  his  widow,  daughters,  and  female  relations,  devised 
ancestral  as  well  as  otiier  real  and  personal  estate 
to  trustees  upon  certfun  charitable  tmste,  was  im- 
peached by  reason,  firsts  that  the  testator  had  autho- 
rised his  widow  in  an  event  which  happened  to 

II 


HINDtT  ULW—WlLlf^eoniiimed. 

1.  POWBE  OP  DISPOSITION— WMtfissaA 

(a)  0BBBBA£LT'«-«9fl<JmMci. 

Power  of  disposition  over  anoestral  pro- 
perty— continued, 

adopt  a  son,  which  act  would  have  rendered  him 
incompetent  to  exercise  a  testamentary  power; 
secon^,  that  at  the  time  of  the  execution  of  the  will 
the  testator  was  not  of  sufficient  mental  capiudty  to 
make  a  testamentary  disposition;  md  thirdly,  that 
the  testator  being  a  Hindu  had  no  power  by  law  of 
devising  anoestral  estete  by  wilL  Seld  on  appeal, 
affirming  the  decision  of  the  Sudder  Court  in  In^Ua> 
first,  that  although,  in  the  absence  of  male  issue  of 
the  deceased,  there  was  a  strong  presumption,  arising 
from  religious  considerations,  ih  nivour  (A  a  delegation 
by  the  deceased  to  his  widow,  of  authority  to  adopt 
a  son  for  him,  yet  that  the  evidence  entirely  failed  to 
prove  that  fact;  secondly,  that  the  evidence  estab- 
Hshed  his  mental  capacity  at  the  time  of  executing 
the  wHI;  and  thirdly,  that  by  the  Hindu  law  prevail- 
ing at  Madras  a  Hindu  in  possession  without  issue 
male,  kinsman,  or  coparcener,  had  power  to  make  a 
win  disposing  of  ancestral  as  well  as  acquired  estate. 
Naoalutohmbb  VlOUIi  V.  GOFOO  Nadabaja 
Chbxtz  •  6  Moore's  L  A.,  80e 


14, Extent  of  power  of  disposi- 
tion.— Bequeet  to  idol, — Right. of  widow  to  main- 
tenanoe, — ^Although  the  Courte  in  bidia  recognise  the 
power  of  a  £Qndu  to  make  a  will,  yet  the  extent  of 
the  powet  of  disposition  by  a  testetor  is  to  be  regu- 
lated by  the  Hindu  law,  and  cannot  interfere  with  a 
widow's  right  to  a  proper  maintenance.  A  Hindu  by 
will  gave  all  his  moveable  and  immoveable  property 
to  his  family  idol,  and  after  staUng  that  he  had  four 
sons  he  directed  that  his  property  should  never  be 
divided  by  them,  their  sons  or  grandsons,  in  succes- 
sion, but  that  they  should  enjoy  "  the  surplus  pro- 
ceeds only,"  and  the  will  after  appointing  one  of  the 
sons  manager  to  the  estate,  to  attend  to  the  festivals 
and  ceremonies  of  the  ido^  and  nuuntain  the  family, 
further  directed  that  whatever  might  be  the  surplus, 
after  deducting  the  whole  of  the  expenditure,  the 
same  should  be  added  to  the  corpus  ;  and  in  the  event 
of  a  disagreement  between  the  sons  and  fiimily,  the 
testator  directed  that,  after  the  expenses  attending 
the  estate,  the  idol,  and  the  maintenance  of  the 
members  ot  the  fiunily,  whatever  nett  produce  and 
surplus  there  might  be,  should  be  divided  annually 
in  certain  proportions  among  the  members  of  the 
&mily.  At  the  date  of  the  wiU  the  members  of  the 
family  were  joint  in  estete,  food,  and  worship.  The 
accumulations  of  the  income  were  divided  as  directed 
by  the  will.  Seld,  firsts  that  the  bequest  to  the  idol 
was  not  an  absolute  gift,  but  was  to  be  construed  as  a 
nft  to  the  testetor's  four  sons  and  their  ofFspring  in 
the  male  line,  as  a  joint  &mily,  so  long  as  the 
famUy  remained  joint,  and  that  the  four  sons  were 
entitled  to  the  surplus  cf  the  property  after  provid- 
ing for  the  performance  of  the  ceremonies  and 
festivals  of  the  idol,  and  the  provisions  in  the  will 
for  maintenance;  secondly,  that  the  fact  of  the 
division  of  the  income  arising  out  of  the  teatetor's 
estete  among  the  members  of  the  family  after  the 
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ULNJDX7  IiAW-^WnJr— cofrftwwi, 

1.  FOWSB  OF  DISPOSITION— <KMil<M0dL 

(a)  GnmAiiiT-- oofiltfNiAl. 

Sstent  of  power  of  disposition— eoAliMMi. 

testator's  death  did  not  constitate  a  dlTision  of  the 
faanily.  One  of  the  sons  of  the  testator  died,  leading 
three  sons,  one  of  whom  also  died  without  issne, 
leaving  a  widow.  Meld,  farther,  that  the  direction 
contained  in  the  will  that  the  property  should  go  in 
the  male  line  did  not  exdnde  £he  widow  of  the  grand- 
eon  of  the  testator,  and  that  the  widow  was  entitled 
to  a  third  share  of  a  fourth  part  of  the  profierty  and 
accumulations,  without  prejudice  to  her  right  as  a 
Hindu  widow,  when  the  property  should  he  divided. 

SOHATUV  BtBAOK  V.  JnOaVTSOONDBBB  D088B1 

C8Moore'8l.A^ee 


15. 


Will  omitting  to  provide 


fbr  widow.— FaWdi^y  of  iwli.- iff«»A/«,— The 
will  of  a  Hindu  would  not  he  invalidated  merely 
by  its  omitting  to  provide  for  his  widow.  Valli- 
VAZA0AM  PiLLAX  «.  Pachohb         .    1  Mad,  886 


la 


Omission  to  jirovide  main- 

tenanoe  for  brother's  widow.— Fa^Mtt^y  qf 
wilL — A  will  is  not  invalidated  by  the  circumstance 
tiiat  another  than  the  devisee  is  competent  to  confer 
a  greater  amount  of  spiritual  benefit  upon  the  testa- 
tor; nor  on  the  ground  of  its  making  no  provision 
for  the  nuuntenance  of  the  widow  oz  the  testator's 
deceased  brother.  BooB3f ovkb  Bxbia  «.  Ksibhko 
ChuxvMisbbb         •        •        .    SOW. B.,  147 


17. 


Bevlse  to  projodloe  of  wifia. 


^^ZMM'ndar  withomi  istue. — By  the  Hindu  law  a 
zemindar  having  no  issue  is  cabbie  of  alienating 
by  deed  or  will  a  portion  of  ma  estate  which  in 
default  of  lineal  nude  issue  and  on  intestai^  would 
vest  in  his  wife,  without  her  consent.  MnsBAS 
liAOHKiA  o.  Chalakaitt  Ybvoata  Raha  Jaoaka- 
3>haBow  •  8  Moore's  L  A.,  54 


la 


Wm  against  interests  of 

widow  and  reversioner.— /no/^moiw  vrilU— 
The  wUl  of  a  childless  Hindu  giving  power  to  adopt 
a  son,  though  opposed  to  the  interests  of  the  widow 
and  the  next  heir  in  reversion,  is  not  inoiBcious. 
Saboba  Soovdsby  Dosbu  «.  TnroowBT  Nukdt 

PL  Hyde,  888 


10. 


ZSffeot  on  will  of  subse- 


quent adopUoTL—ValidHy  of  lotZ^.— Where  a 
separated  Hindu  made  a  will  and  subsequently  adopt- 
ed a  son,  the  boy  adopted  and  his  father  bdng  aware 
of  the  provisions  of  the  will,  in  which  an  adequate 
provision  was  made  for  the  adopted  son,  it  was  held 
that  the  subsequent  adoption  did  not  invalidate  the 
will.  YiNATAK  KASATAir  Joo  «.  QovnrDBAT  Chin- 
TAMAKJoa       •       •        •    6  Bom^  A.  C,  884 


80. 


Devise  away  tram  remote 


kinsman. — Separate  property, — ^The  title  of  a  ro- 
'niote  kinsman,  though  hmr  of  a  Hindu  testator,  who 
died  without  leaving  issue,  or  any  near  relative  sur- 
viving him,  and  with  whom  that  remote  kinsman 
had  not  been  united  in  food,  worship,  or  estate,  cau- 


HIBIDXT  I«AW— WJU*— eofliMfNffti. 

1.  POWEU  OF  DISPOSITION— eonlMMidL 
(a)  OimaASLT— eoa^fleMl. 

Devise  away  firom  remote  kinsman-— 0M1- 

Umfd. 

not  prevail  agunst  the  title  of  a  devisee  of  that 
testator,  whether  such  property  was  by  the  testator 
self -acquired  or  held  in  severalty,  either  hj  virtue  of 
a  partition,  or  of  the  non-existence,  or,  if  any  did 
ever  exists  the  extinction  of  coparceners.    Nabot- 

TAX  JAOJITAir  «.  NABSAHDAB  HUBIKBAITSAS 

[8  Bom.,  A.  O.,  6 


8L 


-  AUenabiUty  by  coparcener 


of  his  undivided  share  of  ancestral  pro* 
perty. — Mitaktkara  law, — It  having  been  contend- 
ed that  as  a  &ther  and  his  sons  were  during  his  life 
coparceners  in  the  family  estate,  one  of  snch  co- 
parceners bong  able,  according  to  the  decisions  of 
the  Ck>urt»  by  act  1  »^  wooe  to  make  an  alienation 
of  his  undivided  share  binding  on  the  others,  it  foU 
lowed  that  the  father  might  dispose  by  will  of  hia 
one-third  share.  Meld  that,  under  the  Hitakshara 
law,  as  recaved  in  Bombay,  the  father  could  not 
dispose  of  his  one-third  share  by  wilL  The  doctrine 
of  the  alienabilify,  by  a  coparcener,  of  his  undivided 
share,  without  the  consent  of  his  co-sharers,  should 
not  be  extended,  in  the  above  manner,  beyond  the 
decided  cases.  The  Bombay  Ck>urt  had  ruled  that  a 
coparcener  could  not,  without  his  co-sharer's  con- 
sent, either  give  or  devise  his  share,  and  that  the 
alienation  must  be  for  value.  The  Madras  Court 
.had  ruled  that  although  a  coparcener  could  alienate 
hia  share  by  g^  that  right  was  itself  founded  on 
the  right  to  pwtition,  and  died  with  the  coparcener, 
the  title  of  tiie  other  co-sharen  vesting  in  them  by 
survivorship  at  the  moment  of  .his  death.  Without 
a  decision  as  to  which  of  these  conflicting  views, 
in  regard  to  alienation  by  gift»  was  correct,  the  prin- 
ciples upon  which  the  Madras  Court  had  decided 
agunst  the  power  of  alienation  by  will,  were  held 
to  be  sound  and  sufficient  to  support  that  decision. 
Lakbhicav   Dada  Naik  v.  Ramohaitdba   Dada 

Naix LIi.B.,6Bom.,48 

[X.B.,7I.A^181 

Affirming  the  decision  of  the  High  Court  in  S.  C. 
[L  Ii.  B.,  1  Bom.,  561 


88. 


Power  of   coparcener    to 


dispose  of  ancestral  property.— In  a  suit  by 
an  adopted  son  to  set  aside  a  will  made  by  his  father 
disposing  of  immoveable  ancestral  property, — Meld 
that  the  will  was  <rf  no  effect  as  a  valid  devise  of 
property.  At  the  moment  of  death  the  right  of 
survivorship  was  in  conflict  with  the  right  by  devise  ; 
and  the  right  by  survivorship  being  tiie  prior  title 
took  precedence  to  the  exclusion  of  that  by  devisee. 
ViTLA  BuTTEH  «.  Yambkamma  .        .    8  Mad.,  6 

^S^  GOOBOOTA  BUTXlUr  «•  KABBAnrABAWMY  BUT- 

TBV       ....    8  Mad.,  18^  note 
Devise  against  interest  oC 


unborn  son. — Bi^ki  of  u»born  eon  .  to  aneeetrtU 
property. — According  to  the  Hindu  law  which  ob- 
tains in  the  Madras  Presidency,  the  right  of  a  son  in 
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1.  POWER  OF  DISPOSITION— eoii^tMfMi. 

(a)  QwrnuutY—eontimued. 

Devise  against  interest  of  unborn  son— 
eofUinmed, 

the  wonib  to  ancestral  property  cannot  be  defeated 
by  a  will  or  gift.  Qiksrtf,— Whether  this  rule  would 
gorem  the  case  of  an  alienation  for  value.  Minak- 
SHi  V.  Vduffa  >  .    I.  li.  B^  8  MaxL,  89 


94. 


(h)  DiSHBBiaON. 

Power  to  disinherit  sons.— 


€f4ft  dUoHmU  to  midow.—Abtence  of  express  deela- 
raiton  ofdiskeristm.'-A  Hindu  died,  leaving  a  widow, 
two  infant  sons,  and  a  daughter,  and  having  made  a 
will  in  English,  of  which  the  following  is  the  mate* 
rial  portion  :  **  I  g^ve,  devise,  and  bequeath  unto  my 
wife,  L,  D.,  and  her  heirs  and  assigns  for  ever,  all  my 
real  and  personal  estates  and  effects,  and  do  appoint 
my  sud  wife  sole  executrix  of  this  my  will."  Meld 
(reversing  the  decision  of  MAOPHBBaoK,  J.)  that  the 
wife  took  an  absolute  estate  with  full  power  of  idien- 
ating  the  property,  and  not  merely  as  trustee  and 
manager  for  the  infant  sons.  It  is  not  necessary 
that  there  should  be  an  express  declacation  of  the 
testator's  desire  or  intention  to  disinherit  his  sons  if 
there  is  an  actual  gift  to  some  other  persons  expressed 
Sn  clear  and  unequivocal  words.  P^buhno  Cooxab 
OHO0X  «L  Tasbvokvatr  Siboab 

[lOB.IuB.,267 
8.  C.  TABiroKirATB  Sibeab  o.  PBosmnro  Coo- 

KAB  Ghosb      .  .       18  W.  B.,  48 

But  see  Booflai»  Ehbttbt  0.  Mohiica  Chvbf 

BoT   •  10 BUB., 871, note 

88.^ ; ; Lmo  of  Western 


India, — In  estates  ia  which  the  ordinary  Hindu  law 
of  inheritance  administered  in  Western  India  applies, 
it  is  not  competent  to  a  father  to  dispose  of  his  ances- 
tral property  to  one  son  to  the  prejudice  of  the  others. 
BKUJAsroBAT  Bnr  Datalatbat  Ghobpadb  v.  Ma- 
LOjiBAT  va  Datalazbat  6hobfaj>b 

[6  Bom.,  A.  C 161 


S&< 


Power  to  disinherit  heir.- 


Jteddi  oasie, — ^A  father-in-law,  although  of  Beddi 
caste,  cannot  disinherit  his  heir  in  fovour  of  his  son- 
in-law.    Tayuxana  Bsdsi  V,  Pkbuxal  Rbddi 

[lMacU61 


ST. 


'  Provision     for 

disherison  on  change  qf  reUgion.'^A  will  that  pro- 
vides for  an  heir  becoming  disinherited  on  changing 
his  religion,  does  not  apply  to  the  case  of  a  mndu  be- 
coming a  Vedantist,  nor  does  that  form  of  Hinduism 
incapacitate  him  from  being  a  manager.  Anukb 
OooxAB  Gavgoolt  V,  Bakhal  Chuitdieb  Roy 

[8  W.  B.,  278 


sa 


Intention  to  dis' 


inherit  how  shown.-- Exclusion  from  residuary  estate. 
-—In  the  exercise  of  the  testamentary  powers  amongst 
Hindus,  the  intention  to  disinherit  must  be  clear  and 
unambiguous.    Mere  bequests  of  special  portions  of 


BUSTDTJ  J^W'-'WILlt'-conUmted. 

1.  POWER  OF  DISPOSITION— coa<iaM(7. 
(h)  D18HBBIBON — conHnued. 
Power  to  disinherit  heir— continued. 
the  testator's  estate  to  the  heir,  without  language  of 
disherison,  do  not  exclude  him  from  the  undisposed* 
of  residue.    Laiavbhai  Bafttbhai  v,  Maitxuyab- 
BAi    .        •        •        •       I.  Iii.  B.,  8  Bom.,  888 


88. Power  to  disinherit    one 

don  in  fkvour  of  another.^Gt/V  or  bequest  to  . 
one  son  to  exclusion  of  others. — ^A  Hindu  governed  by 
the  Mitakshara  law,  who  has  two  sons  uncUvided  from 
him,  cannot,  whether  his  act  be  regarded  as  a  gift  or 
a  psfftition,  bequeath  the  whole,  or  almost  the  whole, 
of  the  ancestral  moveable  property  to  one  son  to  the 
exclusion  of  the  other.  Bamachandra  Dctda  Naik 
V.  Dada  Mdhadev  Naik,  1  Bom,,  Ap.,  76,  distin- 
guished and  exphiined.  Lakbhmak  Dada  Naik  «. 
Bamohaitdba  Dada  Naik.  Bamohavdba  Dada 
Naik  «.  Lakshmab  Dada  Naik 

[I.I«.B.,lBom.,661 

S.  C.  dn  appeal  to  the  Privy  Council,  affirming  the 
the  decision  of  the  High  Court 

[L  li.  B.*  6  Bom.,  48 

See  the  case  of  Gahbkdba  Mohak  Tagobb  v. 
Ufbndba  Mohah  Taoobb 

[4BIi.B.,O.O.,108 

in  which  it  was  held  that  the  son  cannot  be  disin- 
herited by  words  expressing  he  is  not  to  take  any 
benefit  under  the  wilL  He  would  take  by  right  of 
inheritance  whatever  is  not  validly  disposed  of.  The 
Privy  Council,  without  deciding  whether  a  son  could 
be  deprived  of  maintenance,  considered  an  adequate 
provision  had  been  made  for  him.  Jon  ndbA  Moha^ 
Tagobb  «.  Ganbndba  Mohav  Tagobb 

[8  BI*.  B.,  877:18  W.  B.,  869 
li.  B.,  L  A.,  Sup.  Vol,  47 


2.  NUNCUPATIVE  WILLS. 

Validity    of    nuncupative 


80  — 

wHL—Sindu  Wills  Act  (XiT  of  i870).— A  nuncu* 
pative  will,  or  a  verbal  bequest,  of  his  separate  pro- 
perty made  \iy  a  separated  Hindu,  beyond  the  limits 
of  the  ordinary  original  jurisdiction  of  the  High 
Court  of  Bombay,  and  not  relating  to  any  immove- 
able property  to  which  the  Hindu  Wills  Act  (XXI 
of  1^0)  applies,  b  valid.  Bhagtav  Dallabh  «. 
EalaShankab    •  I.  Ii.  B.,  1  Bom.,  641 


81. 


Power  to  make  nunoupa- 


tive  wiU. — Moveable  and  immoveable  property.- 
A  Hindu  may  make  a  nuncupative  will  of  property, 
whether  immoveable  or  moveable.  Sbinitabammaii 
(Cbinitasaxmai.)  o.  YuAYAKMAii  .    8  Mad.,  87 


88. 


Powers   of  disposition  by 


nuneuiMttive  wilL — Self  acquired  property.- 
Disherison  q/'fo».—Q««rtf,— Whether,  under  Hindu 
law,  a  father  has  power  by  a  nuncupative  will  to 
dispose  of  self -acquired  immoveable  property  to  the 
oomnlete  disinherison  of  a  son.  Subbayta  v.  Chbi^- 
...    I.L.B.,8Mad.,477 
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'2,  NUNCUPATIVE  WILLS— tfo«*tfW«l. 

88. Proof  of  nunctipatlve  wllL 

— FindvHff  as  to  factum  of  will. — It  was  obsarved 
that  a  person  who  rests  his  title  on  so  nnoertain  a 
foundation  as  the  spoken  words  of  a  man  since  de« 
ceased  is  honnd  to  allege,  as  well  as  to  prove,  with 
the  utmost  precision,  the  words  on  which  he  relies, 
with  every  circumstance  of  time  and  place.  The 
finding  below  aa  to  the  factum  oi  the  will  in  this  case 
was,  however,  upheld.     Bbbbfkbtab  Sahbb  v.  BAr 

JBHDBB  FSBTAB  SAHBB   •    9  W.  B^  F.  C.9  15 

[la  Moore's  L  A^  1 


84. 


Written    words 


assented  to  hut  not  signed  hf  testator, — ^A  testa- 
mentary paper  drawn  up  in  the  lifetime  of  the  testa- 
tor, when,  though  very  iU,  he  was  in  the  full  posses- 
sion of  his  senses,  and  duly  attested  by  the  subscrib- 
ing witnesses,  who  depose  that  it  was  drawn  accord- 
ing to  the  instructions  of  the  testator,  and  that  he 
in  their  presence  signified  his  assent  thereto,  was 
held  to  be  sufficient  under  Hindu  law.  Tasa  Chakd 

BOBB  O.  NOBBUr  CHTnnOBB  MiTTBB 

[8  W.  B.,188 


85. 


Will,  Bevocation  at,  by 


'p&TOh'-Intention  to  destroy  will  not  carried  out. — 
The  will  of  a  Hindu  may  be  revoked  by  parol,  and 
where  definite  authority  is  given  by  him  to  destroy 
his  will,  with  tl^e  intention  ot  revoking  it,  that  is  in 
law  a  sufficient  revocation,  although  the  instrument 
is  not  in  fact  destroyed.    Pbbxab  Nabain  SnraH 

O.  SUBHAO  KOOBB 

[L  li.  B.,  8  Calo.,  626 : 1  O.  lu  B.»  U8 
I..  B.,  4  I.  A^  228 


8.  TESTAMENTABT  DOCUMENTS. 


86. 


DooamentB  amoimtixig  to 


wUL — Validity  of  wUL — 8,,  a  Hindu,  having  a 
wife  and  one  daughter,  executed  in  his  last  illness  a 
document  attested  by  two  witnesses  as  follows :  «  &, 
the- proprietor  of,  &c.  Up  to  this  date  I  have  no  son 
of  the  body.  Under  these  circumstances  the  maliks 
of  the  whole  of  my  estate,  real  and  personal,  are  my 
wife  S,  C,  and  my  daughter  W.  C.  Therefore  I, 
considering  this,  for  the  purpose  of  registering  the 
names  of  my  wife  and  daughter  in  substitution  of 
my  own  name,  appoint  S,  as  miy  attorney.  It  is 
proper  that  the  aforesaid  attorney,  after  presenting 
himself  before  the  hazoor,  should  petition  to  the 
above  effect  asking  for  a  mutation.  Whatever  ia 
done  in  the  management  of  the  case,  I  confirm  it  as 
my  own  act.  Dated,"  &c  Three  days  before  the 
death  of  A,  S*,  the  person  named  as  mooktcHSur, 
presented  a  petition  of  S,  to  the  Collector,  reciting 
the  want  of  heirs  male,  and  which  then  continued 
thus:  "Under  these  circumstances  my  wife  B.  C, 
and  ikiy  daughter  W.  C.  are  my  heirs.  Be  that  as  it 
may ,  after  my  death  all  my  property,  paying  revenue 
to  Government  or  rent-free,  will  devolve  upon  my 
aforesaid  wife  and  daughter;  consequently,  keeping 
this  in  view,  I  file  this  petition  to  you,  praying  that, 
on  striking  off  my  name,  the  names  of  B,  (7.,  my 
Wife,  and  of  W.  C,  my  daughter,  be  substituted  for 


BUSTDXJ  IiAW— WILL— conjtmwd. 

8.  TESTAMENTABT  DOCUKENTS— 0<?flif»mMf. 

BoonmentB  amounting  to  wUl'-conHnMed. 

my  name  as  proprietors  in  regard  of  the  estate, 
revenue-paying  and  rent-free,  in  the  books  of  muta- 
tion and  the  CoUectorate  papers,  and  may  remain 
current  from  this  date.''  Held  that  these  two  docu- 
ments constituted  a  disposition  of  his  property  by 
8.  by  a  testamentary  instrument,  valid  according  to 
Hindu  law;  and  that  upon  the  death  of  8.  his  wife 
and  daughter  acquired  a  joint  interest  in  the  pro- 
perty. KooLDBBBASAnr  Shahbb  «.  WOOMA  Coo- 
MaT8h.» 867:  2 Hay, 870 

Deed    of   permimion    to 


87. 


adopt. — Absence  of  words  of  devise  and  intention 
to  dispose  of  estatc-^A  registered  deed  of  permis- 
sion to  adopt,  which  contained  no  words  of  devise, 
was  held  not  to  be  of  a  testamentary  character,  there 
i^pearing  no  intention  on  the  part  of  the  maker  that 
the  document  should  contain  any  disposition  of  his 
estate,  except  so  far  as  such  disposition  might  result 
from  the  adoption  of  a  son  under  it.  Bhoobitv 
HoTB  Dbbia  v.  Bam  Eishobb  Achabjbb 

[8  W.  B.,  P.  C.»  15 :  10  Moore's  I.  A^  279 

4  ATTESTATION  AND  PBOOP  OF  WILIA 


8a 


Unatteated  will.— j^«rf  of 


probate. — Before  the  Hindu  Wills  Act,  the  will  of  a 
Hin^u  in  writing  signed  by  him,  but  not  attested  by 
witnesses,  admitted  to  probate,  and  held  to  operate 
to  pass  not  only  moveable  but  also  immoveable  pro- 
perty. Makohabji  Fbstanji  V,  Nabatav  Laxbha- 
XAVji 1  Bom.,  77 


80. 


Signature, — 


Mules  of  documentary  evidence. — ^A  will  by  a  Hindu 
is  not  invalid  because  the  text  of  it  was  not  written 
by  the  testetor  himself,  and  because  his  signature  ia 
not  attested.  The  rules  of  Hindu  law  relating  to 
documentary  evidence  are  not  to  be  applied  strictiy 
in  the  case  of  wills.  Badhabai  bin  Bamji  o. 
Gavbbh  Tatya  Gholab       .    I.  Ij.  B.»  8  Bomu,  7 


40. 


Signature.— Jbrma&'#fd9    of 


making  ipji/.— The  will  of  a  Hindu  in  the  mof ussU 
before  the  Hindu  Wills  Act  need  not  have  been  signed 
by  the  testator,  or  made  with  any  particular  formal- 
ly; all  that  was  requisite  was  that  it  be  a  complete 
instrument,  and  express  the  deliberate  intentions  of 
the  testator.  Vinayae  Nabayah  Joa  «.  Gotind- 
SAY  CHmrxAMAv  Joa  .    6  Bonu  A.  C,  224 


4L 


Proof  of  wm-^-Inofficious 


will. — A,,  a  Hindu,  died,  leaving  two  grandsons,  B, 
and  C,  to  whom  his  estete  descended.  They  were 
joint  in  food,  worship,  and  estate.  The  property 
was  whoUy  situate  in  Bengal,  and  the  family,  who 
originally  came  from  the  Western  Provinces,  had 
long  been  resident  there.  C  died,  leaving  his  widow 
2>.  and  his  brother  B,  surviving  him.  B,,  who  was 
manager,  died  2i  years  after  C.  After  B's  death 
J>.  brought  her  suit  to  estabUsh  her  right  as  widow 
of  C  to  a  moiety  of  the  fiunily  prop^ty.  The  re- 
presentatives of  B,  set  up  an  instrument^  which 
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Snn>X7  LAW— WIUj— ecHiKMMci. 

4.  ATTESTATION  AND  PROOF  OF  WILLS 
— eouHmted, 

.  Proof  of  will— tfcMiitVNMi. 

they  alleged  to  be  the  will  of  C.>  whereby  he  be* 
queathed  hit  share  to  J7.,,  reserving  the  maintenance 
to  2>.  The  Jadge  of  the  Ziljah  Goort  of  Nuddea 
held  that  the  alleged  will  of  C,  was  gennine,  and 
dismissed  D,*$  snit.  The  High  Coart>  on  appeal, 
held  (1)  that  2>.  oi]ght>  firstly,  to  have  shown  her  title 
to  sae» — <.«.»  having  admitted  the  family  came  from 
Mithila,  she  ought  to  have  shown  that  they  were  no 
longer  governed  by  the  Mitakshara  law|  (2)  that  for 
several  generations  the  mle  of  inheritance  had  been 
Booording  to  the  Dayabhaga;  (8)  that  the  alleged 
will  was  not  proved  (there  was  evidence  before  the 
Court  of  the  fadmm  of  the  will  Adequate  to  the 
proof  of  an  ormnaiy  will,  but  the  Coort  held  that 
this  evidence  was  outweighed  by  the  internal  impro- 
babilities) ;  (4)  that  if  the  rule  of  inheritance  was 
not  according  to  the  Dayabhaga  tiie  will  was  inoffi- 
•eious.  On  appeal  to  the  Prii?y  Council, — Held,  first, 
it  would  be  a  rash  conclusion  on  the  state  of  the 
evidence  in  the  case  to  suppose  a  preference  of  the 
law  of  Bengal  likely  to  be  operative  on  the  mind  of 
the  testator;  and  therefore  there  was  no  foundation 
for  treating  the  will  as  inofficious.  Second,  it  was 
not  necessary  to  dedde  whether  the  rule  of  inherit- 
ance was  according  to  the  Dayabhaga  or  the  Mi- 
takshara.  Third,  tibe  evidence  was  adequate  to  the 
proof  of  an  ordinal^  will,  and  there  was  no  internal 
improbability  of  the  will  sufficient  to  discredit  it. 
SuBSirsBA  NiTK  Rot  o.  HnuiCAira  Babxaki 

LlB.Ii.B«F.C^a6:10W.B.,  86 
12  Moore's  I.  A^  81 


4a. 


— ^— — ^— —  JRroof  qf  txeom" 
Hon  of  wilL — Handwriting. — By  wiu  dated  in 
1887,  a  testator  directed  his  proper^  to  be  held  in  a 
particular  way,  and  gave  his  widow  power  to  adopt. 
In  1848»  she  adopted  a  son  under  the  wiU,  with  the 
knowledge  of  the  members  of  the  family,  and  the 
will  was  for  a  period  of  twenty-seven  years  general- 
ly recognised  and  acted  on  bv  the  testator's  family. 
The  Judicial  Committee  held  (reversing  the  decree 
of  the  High  Court),  in  aooordaiice  with  the  finding 
of  the  F^ndpal  Sudder  Ameen,  that  the  wUl  was 
proved.  Where  a  will  was  executed  by  the  testator 
signine  with  the  Bengali  letter  *'M.,"  and  it  was 
argued  that  the  testator  being  in  very  weak  health, 
the  firm  way  in  which  the  **M"  was  written  threw 
discredit  upon  it,  the  Judicial  Committee  preferred 
the  decision  of  the  Native  Judge  on  this  point  to 
that  of  the  English  Ju^s  of  the  High  Court,  and 
expressed  doubt  as  to  the  value  of  the  style  of  such 
writing  as  evidence  in  favour  of  the  will  being 
forged.  Rajbkdra  Nath  Haij>as  «.  Jagxndsa 
Nath  Haidab  .  .  7  B.  Ii.  B.,  216 

[15  W.  B.,  P.  0^,41:14  Moore's  L  A.,  67 

6.  CONSTRUCTION  OF  WILLS, 
(a)  Gbnbbal  Rulbs. 


48. 


Statute   of  Buperstitioiui 


. — TnapplicabUitif  of  Englith   law  to  Indian 


HINDX7  Ii/Ltir— WIIiIi— 0o«MfMMi. 

6.  CONSTRUCTION  OF  WILLS-^mwItfNMd. 

(a)  QnriBAL  BVLEB—eonHnued, 

Statute  of  Bliperstltloil8  vam^-eowiinmed. 

fpi2£s.— The  English  law  as  to  superstitious  uses  does 
not  apply  in  the  Cour^  in  India.  Adtooatb  Gbnb- 
bal «.  YiSHTAVATH  Atkabax      .  7  B0XXL9  Ap.,  9 

JUDAH  V,  JUDAH     •  •  .  6  B.  Ii.  B.,  488 


44. 


ISTeoesBity    of   words    of 


inheritance. — Inieregt  in  freehold  ettoto.— No 
words  of  inheritance  are  requisite  to  continue  to  his 
heirs  a  Hindu's  interest  in  a  freehold  estate.  AKVim- 
KOHBT  D0B8BB  o.  Dob  .'  .  4  W.  B.,  P.  O.,  61 
[8  Moore's  LA^  48 


46. 


Person  in    existence   at 


death  of  testator. — Person  competent  to  take  un» 
der  a  wilL-^The  doctrine  hiid  down  by  the  Privy 
Council  in  the  Tagore  Case,  9  S.  L.  R,,  S77,  that 
only  a  person,  either  in  fact  or  in  contemplation  of 
law,  in  existence  at  the  death  of  a  testator  can  take 
under  his  wUl,  is  a  general  principle  of  Hindu  law 
applicable  as  well  to  Hindus  governied  by  the  law  of 
the  Hitakshara  as  to  those  governed  ly  the  Daya- 
bhaga. Haboaxdas  Nathttbhot  o.  Kbishkabai 
[L  Ij.  B.,  6  Bom.»  88 


4a 


Devise  to  persons  who 


would  be  heirs. — Natnre  of  interest  taken  hp 
them. — Quetret — Whether  when  a  Hindu  devises  to  his 
sons  property  which,  in  the  absence  of  such  devise, 
they  would  take  as  his  heirs,  the  sons  shall  be  con- 
sidered to  take  as  devisees  or  as  heirs,  Yaloo 
Cbsttt  o.  Soobtah  Chbtty 

[I.IuB.,2Mad.,262 


47. 


Bnle  of  English  law  as  to 


nndisposed-of  residue. — Executor. — Ditherieon. 
— ^The  rule  of  English  common  law,  that  the  undis- 
posed-of  residue  of  personal  estate  vests  in  the  exe- 
cute beneficially,  does  not  apply  to  the  will  of  a 
Hindu  testator  in  India.  Lallubhai  Bapubhai  «. 
MABEiryASBAi  .  I.  Xi.  B.,  2  Bom.^  888 

(5)  SFBOXAL   CA8B8  07  COVSTBITOTIOir. 

43. Direction  as  to  enjoyment 

between  widow  and  sons.— Where  a  Hindu  by 
his  will,  after  bequeathing  a  legacy  to  his  widow  of 
B1,000  and  appointing  her  executrix  along  with  other 
executors,  directed  that  his  executors  should  divide 
the  estate  amongst  his  sons  in  accordance  with  the 
shastras  after  his  youngest  son  had  attained  major- 
ity,  Held  that  such  direction    did   not    amount 

to  an  absolute  bequest  to  his  sons  so  as  to  exclude 
the  widow  from  being  entitled  to  a  share  upon  a 
partition  between  the  sons.  KiSHOBi  MoHUir 
Ohosb  v.  Movi  Mohtv  Qhobb 

[I.  Ii.  B.,  12  Calc,  166 

49. Words   **  share  and  share 

9i\\k<e,*^ —Life-estate  of  widow  in  immoveable  pre 
petty. — V.  and  3f.,  Hindus  redding  in  Bombay,  made 
a  deed  of  partition  in  1823  of  the  whole  of  the  family 
property,  moveable  and  immoveable,  which  had  come 
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HIin>tT  IiAW— WIUf-HWftMiNwi. 

6.  CONSTRUCTION  OF  WXLLS-iMmHiimed. 

(6)  SPBOIAL  CaBBB  of  COVSTBUOTXOK— <Mm<11NM<2. 

Words  «<8hare  and  share  alike  "—«&a^'. 

into  their  joint  enjoyment  &a.  the  death  of  their 
father.  F.  died  in  1860,  having  made  a  will  pro- 
pared  by  an  English  solicitor,  in  the  English  lan- 
guage and  form,  by  which,  after  yarious  bequests  to 
members  of  the  family,  he  disposed  of  the  residue  of 
his  estate,  one-third  share  to  his  son  V.  absolutely; 
another  tlurd  to  his  son  X.  absolutelv;  '^and  the 
remaining  clear  third  share  to  my  grancbons,  JT.,  F., 
G.,^  and  N.,  the  sons  of  my  late  son  Jf.  deoeued, 
their  and  each  of  their  respective  heirs,  executors, 
administrators,  and  assigns,  share  and  share  alike." 
These  residuaiy  bequests,  it  was  provided,  were  not 
to  take  effect  until  after  the  death  of  the  testator's 
widow,  who  was  appointed  executrix  and  manager  of 
the  whole  estate  during  her  life;  but  the  estate  was 
divided  by  the  award  of  arbitrators  in  1855,  after 
making  a  provision  for  the  widow,  in  substantial  ac- 
oordanoe  with  the  direotions  of  the  wilL  F.'  and  Z. 
immediately  thereafter  took  possession  of  their  re- 
spective third  shares  of  the  moveable  and  immoveable 
estate,  but  the  third  share  allotted  to  the  four  sons 
of  M,,  who  were  all  still  infants,  remained  unap- 
'  portioned  until  1856,  when,  on  a  suit  being  filed,  the 
greater  part  of  the  moveable  property  was  ajmortion- 
ed.  The  immoveable  property  allotted  to  them  re- 
muned  unapportioned,  and  was  managed,  first*  by  the 
widow  of  M,  till  her  death  in  1855;  then  by  his 
eldest  son  K,,  till  his  death,  without  male  issue,  in 
1859;  then  by  the  next  eldest  son  F.  till  his  death, 
without  issue,  in  1864;  and  afterwards  by  the  elder 
of  the  two  surviving  sons;  and  the  proceeds  were 
treated  throughout  as  though  the  property  was  held 
in  coparcenary  by  the  four  sons  as  a  joint  and  un- 
divided Hindu  family.  In  a  suit  brought  by  L,,  the 
widow  of  jr.,  sgainst  JT.'s  surviving  brothers,  and 
S,,  the  widow  .d  his  brother  F,  in  which  Z.  claimed 
to  be  absolutely  entitled  as  heir  of  her  husband  [and 
also  as  heir  of  her  daughter,  who  died  after  her  hus- 
band's death,  childless  and  unmarried,]  to  a  fourth 
part  of  the  third  share  of  the  estate  allotted  by  the 
award  of  1865,— ^e^d  in  the  lower  Court  (1)  that  the 
words  "  share  and  share  alike,"  occurring  in  the  wiU 
of  F,  ought  not  to  be  construed  as  necessarily  con- 
stituting a  tenancy-in-common,  with  all  the  incidents 
attached  thereto  in  English  law,  but  that  each  of  the 
four  sons  of  Jf.  took  a  separate  share  in  the  third  of 
the  testator's  residuary  estate ;  the  share  of  each  son 
going  on  his  decease  to  those  who  would,  according 
to  Hindu  (and  not  according  to  English)  law,  be  his 
heirs  as  a  separated  Hindu;  (2)  that  with  legud  to 
the  immoveable  property  devised  by  the  idll  and 
allotted  bv  the  awfurd  to  the  sons  of  Jf.  there  never  was 
a  union  of  estate,  a  coparcenary,  from  the  commence- 
ment ;  and  consequently  there  was  no  re-union  in  the 
sense  of  the  Hindu  law,  notwithstanding  joint  enjoy- 
ment and  common  residence;  but  only  postponement 
for  a  time,  and  for  purposes  of  convenience,  of  an 
apportionment  of  the  estate,  which  was  accordingly 
(among  other  things)  decreed.  Lakbhxibai  v. 
QakpatMoaaba        .        .    4  Bom^  O.  C^  UK) 


HINDV  IiAW— WILL— tfMltMMi. 

6.  CONSTRUCTION  OF  WUAA^-eoMtimmed. 
(5)  Spboial  Ca818  or  CovvrBVonov—^Mmiinned. 

Words  <*Bhare  and  share  alike ''--oos^ 

nmed. 

Seld,  on  appeal,  that  the  language  of  the  testator 
showed  an  intention  that  his  grandsons  should  take 
the  one  third  between  them  in  severalty  and  as 
members  of  a  divided  family,  and  that  the  will  must 
be  so  construed.  And  the  doctrine  that  ancestral 
properly  after  partition  can  be  ^posed  of  as  self • 
acquired  property  was  cUsapproved  of  as  bdng  opposed 
to  the  authorities  and  general  spirit  of  Hindu  hiw. 
Qavpat  Moboba  «•  La£bhkibai 

[6  Bom^  O.  O^  1S8 


60. 


'  ICalik.''— Pottwr  to  undom 


io  adopt  a  mm,^^A69olMU  estate, — N,  had  two  wives, 
one  of  whom  died  in  his  lifetime,  leaving  a  daughter 
(the  phiintiff),  and  K,  who  survived  him,  the  mother 
of  another  daughter  (the  defendant).  N,  died,  having, 
in  February  1844^  made  his  will  which  contained  the 
following  passage  :  **  Whatever  I  have  of  moveable 
and  immoveable  property,  my  wife  K,  is  the  malik 
thereof :  she  will  pay  whiUwver  debts  there  exist  and 
receive  whatever  dues  there  are  receivable ;  and  I 
have  given  commandment  (permission)  to  my  wife  to 
adopt  a  son.  When  the  adopted  son  attains  his  age 
he  will  become  the  malik  of  the  whole  of  my  property 
and  will  perform  the  shrad  and  tarpan  of  my  ^her 
and  father's  father ;  and  in  the  event  of  any  good  or 
evil  befalling  the  said  adopted  son,  she  will  again 
adopt  a  son  .  .  .  and  upon  the  adopted  son  attain- 
ing his  age,  he  will  become  '  the  malik '  of  the  whole 
of  the  property."  IT.,  who  survived  the  testator,  did 
not  adopt,  but  took  possession  cf  the  property  and 
remained  in  possession  till  she  died  in  1875  ;  and  after 
her  death  the  testator's  children  held  the  properties 
in  equal  shares,  with  the  exception  of  a  bouse,  which 
the  defendant  had  taken  sole  possession  of.  The 
j^ntiff  brought  this  suit  for  partition,  and  for  an 
account  of  that  part  of  the  property  which  had  been 
in  sole  possession  of  the  defendant.  The  defendant 
contended  that  her  mother  took  an  absolute  estate 
under  the  will,  and  that  she  as  her  heir  was  entitled 
to  the  whole  estate.  Held  that  the  use  of  the  word 
"malik  "  as  applied  to  the  widow  did  not  necessarily 
mean  that  she  should  take  an  absolute  estate,  and 
that  the  directions  in  the  will  to  lyiopt,  and  that  the 
adopted  son  should  become  malik,  rather  indicated  an 
intention  on  the  part  of  the  testator  that  the  widow 
should  only  take  a  limited  estate,  and  that  the  word 
"malik  "  as  applied  to  the  widow  could  not  therefore 
be  interpreted    as    giving    her   a    burger  interest. 

PUKOHOOKOKBT   DOBSBB    O.   TbOTLUOEO  MohIVBY 

IXwBBB  .     I.L.B^10  0alo^842 

6L 


Benefloial  interest  in  smS 

ptus. — Prohibition  qf  aUenation,''^A  Hindu  lady 
left  by  will  to  her  sons  lands  belonging  to  her  to  sup- 
port tiie  daily  worship  of  an  idol,  and  defray  the  ex- 
penses of  cextain  other  religious  ceremonies,  with  a 
provision  that,  in  the  event  of  there  being  a  surplus 
after  these  uses  had  been  satisfied  out  of  the  revenue 
of  the  said  lands,  such  surplus  should  be  applied  to 
the  support  of  the  family.    Held  that  this  provision 
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JtLLNjjU  IiAW— WlUt— eofiltiiiMi. 

&  OONSTBUCnOK  OF  WILLS-iWfiltfNMfi. 

(h)  SnoiAL  Cases  of  ComTBuoxioK— eowMiMMd. 

Senefleial  interest  in  Burplua— mwA'inmcI. 

amoanted  to  a  bequest  of  the  surplus  to  the  members 
of  the  joint  family  for  their  own  use  and  benefit*  and 
that  each  of  the  sons  of  the  testatrix  took  a  share  in 
the  property,  which,  after  satdsfying  the  religious  and 
ceremonial  trusts,  might  be  considerable,  and  could 
not  be  presumed  to  be  yalueless.  S0ld,  also,  that 
directions  given  by  the  testatrix  in  her  will  to  the 
effect  that  her  heirs  should  have  no  power  of  gift  or 
sale  OTer  the  property  bequeathed,  and  that  it  should 
not  be  attached  or  sold  on  account  of  their  debts, 
being  inconnstent  with  the  interest  actually  ^ven, 
were  wholly  beyond  her  power,  and  must  be  rejected 
aa  having  no  operation.  Ashittosh  Dutt  v.  Doosga 
Chuut  Chattbjubb 

£L Ii.  lU  6  Calo^  488: 6  C. Iw.a, 896 
Ii.  R^  6 1.  A^  182 


68. 


OmiflBion    or    reftuial    to 

adopt — Widow  with  authority  to^adopt,—A  Hindu 
will  contained  the  following  clause  ***  1  give  out  of  my 
two-anna  share  of  the  whole  of  my  personal  estates 
117,000  to  my  mother  (one  of  the  defendants),  and 
B5,000  to  mv  wife  (the  plaintiff).  Bendes  the  two- 
anna  share  of  the  wealth  in  ready-money  and  landed 
property  which  remains,  you  my  brother  will  keep 
under  your  own  charge ;  you  are  at  present  malik  of 
the  whole  of  the  proper^  ;  as  master  and  manager  of 
the  entire  property,  you  will  perform  all  acts ;  you  will 
cause  one  of  your  sons  to  be  received  in  adoption*" 
The  brother  died  leaving  a  will,  by  which  he  committed 
to  his  wife  and  mother  the  charge  of  his  own  proper- 
ty and  that  of  his  brother,  and  idso  the  duty  of  giving 
lus  son  in  adoption  to  his  brother.  The  defenduits — 
«t«.,  his  wife  and  mother, — proved  the  will,  and  took 
possession  of  the  pwiperly.  The  phiintiff  omitted  to 
adopt.  Her  husband  died  in  1851,  and  the  suit  was 
hrooght  in  1867.  Sdd  that  the  phuntiff,  notwith- 
standing her  omission  to  adopt»  succeeded  to  her 
husband's  estate  for  a  Hindu  widow's  interest  there- 
in. Seld  by  Pbaooox,  C,  J^  and  Maskbt,  X,  that 
the  estate  descended  to  the  widow,  plaintiff,  subject 
to  the  two  legacies ;  and  that  she  did  not  forfeit  it 
even  if  she  refused  to  adopt.  PBASAVirAicAYi  Dasi 
«.  Kadambuti  Dasi  8  R  Ij.  B^  O,  C,  86 

68. Doable  adoption^— G^  to 

Mons  hff  impUcaiion  as  defoiteea, — InUmtum, — Per' 
9ona  designata, — N,  C  O.^  a  Hindu,  died  without 
issue,  leaving  a  widow  (the  plaintiff).  He  left  a  will 
by  which  he  gave  a  conditional  power  of  adoption  in 
the  following  words:  ''My  wife  is  supposed  to  be 
pregnant  with  child ;  if  her  conception  be  true,  and 
she  be  delivered  of  a  male  child,  then  there  diall  be 
no  necessity  for  the  adoption  of  children  as  mentioned 
below;  but  if  a  daughter  be  bom,  she  will,  in  tiiat 
case,  adopt  the  twun  mentioned  below,  and  whatever 
property  there  shall  exist,  consisting  of  moveables 
and  immoveables,  &c.,  my  executors  shall  divide  into 
three  equal  shares,  and  give  the  same  to  the  daughter 
and  adopted  sons  on  thdr  attaining  the  age  of 
majority;  and  if  a  son  be  bom  and  happen  to  die 
before  attaining  majority,  in  that  case  she  shall  adopt 


HINDU  I«AW— WDLiLr-HMMiMiM^. 

6.  CONSTRUCTION  OF  WILLS-mMiNmMd. 

(&)  SPBOIAL  CASBS  or  COVSTBVOTZON—OOfl^llMi. 

Doable  adoption— eonh'aMcl. 

the  sons  of  my  sisters  mentioned  below,  and  for 
that  purpose  I  give  her,  that  is  to  say  my  wife,  per- 
mission that  she,  that  is,  my  said  wife  shall,  in 
oonformiiy  with  our  shastras,  adopt  the  illustrious 
^.,  the  third  son  of  J{.  O.^  and  O.  C,  the  youngest 
son  of  8.  G;  an  inhabitant  of  Autpoore, — that,  is 
to  say,  the  two  sons  of  my  two  uterine  sisters,  in 
doing  which  there  shall  be  no  deviation.  Should  my 
wife  not  adopt  the  children  after  my  decease,  then  the 
executors  named  hereinafter  shall,  according  to  this 
will  and  in  pursuance  of  the  permission  given  by  me, 
cause  the  said  two  children  to  be  received  in  adoption. 
If  any  of  the  said  adopted  sons  depart  this  life  before 
attaimng  the  age  of  maiority,  then  one  of  the  uterine 
brothers  of  the  deceased  adopted  son  shall  be  received 
in  adoption  according  to  law  in  tiie  room  of  deceased 
adopted  son,"  &c.  ^e  pUdntiff  did  not  give  birth  to 
either  son  or  daughter,  nor  did  she  adopt  either  of  the 
persons  indicated  by  the  wilL  8,  died  in  1865,  and 
O.  C.  was  living  at  the  date  of  the  suit  and  was 
of  age.  Seld,  that  whether  the  two  persons  indicated 
could  or  could  not  be  legally  adoptMl  as  pointed  out 
by  the  will,  according  to  Hindu  law,  there  was  a  gift 
to  them  as  devisees  by  implication.  Dobb  Monsz 
DosBBB  e.  Pbobovoicoyb  Dobbbs 

[2  IndL  Jor^  N.  8«  18 

64. €fift, — Condition 

precedent. — Persona  deaignata, — ^Assnming  that  the 
testator,  in  using  the  words,  "According  to  our 
shastras,  the  said  two  adopted  sons  will  pe^orm  our 
obsequies,  and  shall  become  successors  of  our  ancestral 
and  self -acquired  property,"  intended  to  make  a 
substantive  gift  to  named  individuals, — HM  that 
the  gift  is  inoperative  if  the  individuals  do  not  fulfil 
the  character  of  adopted  sons.  Szdsbbossy  Dobbbi 
e.  DooBOAOHUSN  Sett 

[2In(LJur^ir.8^22:  Boorke,  O.  C,  860 


66. 


Teatamefaary 


gift' — Intention. — Subeegnenilg  tuU)pted  eon.— See 
jndieata.^  Pending  adminietration  euit. — Persona 
designata, — P.,  a  Hindu  inhabitant  of  Calcutta,  of 
the  Sudra  caste,  having  two  wives, — Jf.,  the  elder 
wife,  and  N,,  the  younger, — but  no  issue  hy  either  of 
them,  adopted  two  sons,  the  phiintiff  and  8.  This 
double  adoption  took  place  on  one  and  the  same 
occasion,  but  the  plaintiff  went  through  the  necessary 
ceremonies  in  point  of  time  before  8.  P.  gave  the 
plaintiff  in  adoption  to  his  wife  if.,  and  8.  to 
his  wife  N.  P.  afterwards  died,  leaving  M.  N.,  the 
plaintiff,  and  8.,  and  leaving  property  and  a  will,  in 
which  he  said, — "Having  adopted  two  sons,  I  have 
given  my  elder  son  to  my  elder  wife  to  bring  him  up, 
and  thev  both  are  respectively  nurturing  the  two  sons, 
as  sons  bom  of  their  own  womb.  Eor  the  purpose  of 
protecting  and  preserving  the  property  after  my 
decease,  I  appoint  my  elder  uterine  Inrotiier  A.  exe- 
cutor, and  my  said  two  wives,  Jf.  and  N.,  executrixes. 
If  either  of  these  my  two  sons  depart  this  life  with- 
out issue  (which  God  forbid !),  I  direct  either  of  my 
wives  whose  foster  son  shall  have  died  to  take  another 
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5.  CONSTBUCriON  OF  WlLLS-^wrnHnued. 

(b)  SPBCIAL  CABB8  OF  COVSTEITCTIOK— 0O»^*mM(i. 

Bonble  adoption — continmed. 

'son  in  adoption  pnrsoant  to  this  my  direction,  and 
having  done  so,  should  a  similar  misfortune  happen, 
she  shall  have  the  option  of  adopting  other  sons 
in  succession,  and  that  son  shall  innerit  the  share  of 
my  deceased  son.  Further,  besides  one-half  share  of 
the  moveable  and  immoveable  properties  of  which 
I  am  possessed  jointly  with  my  elder  uterine  brother, 
whatever,  &c^  belonging  to  me  in  my  separate,  &c, 
account,  my  said  executor  and  executrixes  shall  be- 
come possessed  of  the  whole  after  my  decease,  and 
shall  recover  my  dues  and  pay  the  undermentioned 
legacies,  &c.,  &c.  Afterwards,  when  m^  adopted  sons 
shall  have  attamed  thdr  ages  of  majority,  my  execu- 
tor and  executrixes  shall  account  for  and  give  them 
their  shares  on  their  becoming  of  age.  If  they  con- 
tinue to  be  unanimous,  well  and  good;  if  not,  they 
may  divide  and  receive  their  respective  shares  of  the 
property  and  live  separate  as  to  food,  &c.,  &c," 
The  executor  and  two  executrixes  proved  the  will. 
Afterwards  8.  died,  an  infant  and  unmarried,  and 
thereupon  N,,  his  mother  in  adoption,  assuming  to  act 
under  the  wiU,  adopted  the  defendant  O.  in  his  place, 
the  other  son,  the  present  plaintifF,  still  living.  The 
plaintiif  and  O.  afterwards,  while  still  infant^  filed  a 
bill  by  their  next  friend  against  P.'t  executor  and 
executrixes  for  the  administration  of  the  estate.  Jf. 
afterwards  died  before  the  present  suit,  which  was 
brought  by  the  plaintiif  against  M,,  the  surviving 
wife,  and  O.,  praying  that  the  pluntlff  might  be  de- 
clared the  only  son  and  heir  ox  P.,  and  tluit  an  ac- 
count might  be  decreed  agunst  the  defendants. 
Reld  by  tiie  Court  below  and  the  Court  of  Appeal, 
that  there  was  a  clear  designation  of  the  plaintiff 
and  8,f  and  of  O.,  the  subsequently-adopted  son,  to 
enable  them  to  take  under  the  will,  jkeld  also  by 
both  Courte,  that  the  administration  suit  was  no  bar  to 
^he  present  suit  And  held  by  TSBVOB,  J,,  dissent- 
ing from  the  rest  of  the  Court  on  the  appeal,  that 
the  instrument  executed  by  P.  was  partiy  «  wUl  and 
partly  a  permission  to  adopt;  that  as  to  the  first 
part  of  the  instrument,  there  was  sufficient  designa- 
tion of  the  persons  as  held  by  the  rest  of  the 
Court;  and  as  to  the  second  part,  that  it  was  a 
condition  precedent  to  any  one  taking  under  that 
permission  that  he  should  be  a  validly  adopted  son 
according  to  the  Hindu  law.  Monbxothanatk 
Day  v.  Ovothanath  Dat  .  2  Ind.  Jur.,  N.  8.,  24 

Bourke,  O.  C,  189 

Otfi    hy   impli' 


S.  C.  in  Court  below 


66. 


cation. — Persona  deaignata. — Power  to  adopt, — 
A  Hindu  testator  died,  leaving  a  widow,  and 
leaving  also  a  will,  which  contained  the  following 
clause :  "  My  wife  is  supposed  to  be  pregnant  with 
child ;  if  a  daughter  be  bom  she  will  in  that  case 
adopt  the  twain  mentioned  below  (the  plaintiff  and 
one  8,  O,) ;  and  whatever  property  there  shall  exist, 
consisting  of  moveable  and  immoveable,  my  executors 
shall  divide  into  three  equal  shares,  and  give  the  same 
to  the  daughter  and  adopted  sons  on  their  attaining  the 
age  of  majority."    8.  0.  died ;  no  child  was  borne  by 
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5.  CONSTBUCriOK  OF  WlLL^-^fomitmied. 

(h)  SPBOIAL  CA8B8  07  COVBTBVOTION— ^OIiMmimI. 

Double  adoption— «oii<tiMMc{. 
the  widow.  The  pliuntiff  having  attuned  his  majori- 
ty brought  a  suit  for  declaration  of  his  titie,  alleg- 
ing that  he  had  been  dulv  adopted  under  the  will ; 
but  that»  whether  he  had  been  adopted  or  not»  he 
was  entitied  under  the  wUl  to  a  share  in  the  moveable 
and  immoveable  property  of  the  testator.  No  valid 
adoption  took  place.  JECeld  that  there  was  no  gift 
by  implication  to  the  plaintiff.  The  testator  only 
intended  him  and  8,  &,  to  take  under  the  will  in  the 
event  of  their  being  adopted.  Dotsmoney  Doesee  v. 
ProMionomoye  DoMsee,  2  Ind.  Jwr.  N.  8,,  18,  not  fol- 
lowed.   Abhai  Chabak  Ohobb  v,  Dabmavi  Dabi 

[6  B.  L.  R.,  828 

67. 


Fersoxia  dbtAgna.Ui.'-BequeH 

to  per$on  not  holding  character  euppoeed  hy  teeta- 
tor, — Flaintaff  sued  as  the  widow  c^  an  adopted  son 
for  the  property  of  the  adoptive  father,  and  also  on 
the  ground  t^t  the  adopted  son  was  the  devirae  of 
the  adoptive  father.  The  Civil  Judge  decided  that 
the  adoption  of  the  plaintiff's  husband  was  invalid  ac- 
cording to  Hindu  law,  and  that  the  devise,  having 
been  made  to  the  plaintiff's  husband  as  adopted  son, 
was  invalid.  Seld  (reversing  the  decision  of  the 
Civil  Judge^  that  as  the  language  of  the  testator 
sufficiently  mdicated  the  person  who  was  to  be  the 
object  of  his  bounty,  the  person  so  indicated  was 
entitled  to  take,  although  the  testator  conceived  him 
to  possess  a  character  which  in  point  of  law  could  not 
be  sustained.    Jatavi  Bhax  «•  Jiru  Bhai 

[2Mad.,482 


6a 


BeqneBt   to  idoL-^Appoini' 


ment  of  ehehait, — A  testator  by  wUl  left  certain  pro- 
perty to  an  idol  and  appointed  a  shebait.  The  person 
so  appointed  died  without  taking  charge  of  the  pro- 
perty or  filling  the  office,  and  the  lands  remained  in 
the  possession  of  the  testator's  family.  Meld  that 
this  property  would  follow  the  course  of  the  other 
properties  lett  by  the  testator,  and  be  divided  with 
them  among  the  devisees  under  the  wiU.  Saboda 
SuvDABi  Dbbi  V,  Oobivdmavi  Dbbz 

[2  B.  L.  B^  A.  C,  187,  note 


69. 


Bequest  for  the  perform- 


anoe  of  ceremonies.-- J?eg«ete  for  giving  f easts 
to  Brahmine.-^  Bequest  of  undivided  share  of  Joint 
property, — A  bequest  by  a  Hindu  for  the  perform- 
ance of  ceremonies  and  giving  feasts  to  Bn^mins  is 
valid.  A  Hindu  has  no  power  to  bequeath  his  un- 
divided share  of  joint  family  property.  Lakbhxi- 
BHAKKAB  c.  Yauavath     .    il  L.  R.,  6  Bomu,  24 

60. 


-^— — ^—  Managers,  IneO' 
pacity  of,  to  <iet, — Appointment  of  other  managers, — 
Where  particular  persons  have  been  appointed  by 
wUl  to  be  managers,  and  any  of  them  become  inca- 
pable and  refuse  to  act,  it  does  not  follow  that  others 
should  be  appointed  in  their  stead.  Where  managers 
by  becoming  Vedantisto  are  incapable  themselves  of 
performing  ceremonies  contemplated  in  the  will,  tJiey 
may  make  over  to  any  person  oonoemed  the  requisite 
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HINDtT  LAW— WlUr— eMi/tiitM<{. 

6.  CONSTRUCTION  OF  WILLS— cofrfimwd. 
(h)  Sfbcial  Cases  ov  CovvsRVonov-^'eaniimt^, 
Beqiiiest  for  the  pexformanoe   of  oere- 
monies — eonHnmed, 
expenses  for  radbi  oeremonies.     Ajxttstd   Cookab 
Oavoooly  V,  Bakhal  Chuhdbb  Roy 

[8W.B^278 

eL Beqiiiest  for  oharitable  Tpax^ 

]^OBeB>—J>edieaUon,^Inhertianee,^A  Hinda  testa- 
tor in  Bombay  who  left  a  nephew  (son  of  a  deceased 
brother)  made  a  bequest  for  charitable  purposes. 
The  nephew,  entitled  either  as  heir  or  as  legatee  of 
the  residue  of  the  estate,  contended  that  Uie  only 
property  of  which  the  testator  during  his  lifetime 
was  in  possession  was  joint  family  estate,  and  that 
under  the  law  of  the  Mitakshara  the  testator  had  no 
power  to  dispose  of  it  as  he  had  attempted.  A  specific 
part  of  the  testator's  estate  having  after  his  death 
been  set  apart  as  applicable  to  the  trust  for  the 
charitable  purposes,  luid  the  nephew  haying  received 
the  residue,  he  agreed  with  the  executors  that  he 
would  act  jointly  with  them  in  carrying  out  the  trust, 
and  became  one  of  the  trustees.  Seld  that  the  pro- 
perty had  been  validly  dedicated  to  the  charitable 
purposes;  whether  or  not,  the  will  alone  was  sufficient, 
with  regard  to  the  nature  of  the  testator's  interest 
in  the  estate,  to  constitute  the  trust  as  against  the 
heir.     FABKAKAimAS  V.  Ybvaybkbao 

[L  U  R,  7  BoiDu,  19:  12  C.  L.  B.,  92 
I«.B.,9I.A^86 


62. 


Vested  and  oontingent  in- 


terestB,— /iiaWZ%  of  toidow  to  recover  propertjf 
not  in  poeeeasion  of  Jimehand, — A  Hindu  testator, 
after  the  death  of  his  widow,  gave  a  moiety  of  hia 
property  to  his  brother  A.^  and  on  his  death  to  AJe 
two  sons,  B.  and  C  A,  died  in  the  lifetime  of  the 
testator's  widow,  and  a  complete  division  of  all  A'e 
property  which  was  held  in  coparcenary  was  agreed 
upon  by  B.  and  C.  B.  also  died  in  the  lifetime  of 
the  testator's  widow,  and  on  the  death  of  the  testa- 
tor's widow  B.'a  widow  didmed  his  share.  Seld 
that  B.  and  C  took  A*9  moiety  under  the  will  as 
tenants-in-common,  and  that  each  of  them  had  a 
vested  interest  in  a  one-fourth  share,  though  the 
actual  enjoyment  was  postponed  until  the  death  of 
the  widow ;  and  that  the  claim  of  B*9  widow  was  not 
barred  by  the  doctrine  of  Hindu  law  that  a  widow 
succeeding  as  heir  to  her  husband  cannot  recover  pro- 
perty not  in  the  possesrion  of  her  husband,  which 
doctrine  was  held  to  be  inapplicable  to  the  case  of 
property  in  which  the  husband  had  a  vested  interest 
under  a  will  or  deed,  though  the  actual  enjoyment 
thereof  was  postponed  during  the  lifetime  of  another. 
Bswinr  Pesbab  «.  Badha  Bbbby 

[7  W.  B^  P.  C  86 :  4  Moore's  L  A^  187 

Deed  of  g^,^-' 


Dwiaeee  and  doneee, — A  Hindu  inhabitant  of  Cal- 
cutta died  in  1837,  leaving  three  sons,  &.,  T.,  and  Jf., 
and  several  daughters;  he  left  property,  moveable 
and  immoveable,  and  a  wiU  dated  29th  October  1836, 
as  well  as  a  deed  of  gift  of  even  date,  but  executed 
in  point  of  time  prior  to  the  wilL    By  the  deed  of 
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6.  CONSTRUCrriON  OP  WILLS— cwrftaaei. 

(h)  Sfsoial  Casss  of  CovBTKUcnov— continued. 

Vested  and  oontixigeiit  interests-— roa^i- 
nmed, 

gift  he  gave  his  property  as  follows :    To  his  threo 
sons,  G,,  T.,  and  If.,  his  self -acquired  estate  and  his 
patrimony,  i,e.,  hia  own  sharo,  agreeably  to  the  will 
of  his  fB&et,  giving  to  them  power  of  making  a  pft 
or  sale,  and  to  hold  and  enjoy,  themselves,  sons, 
grandsons,  and  so  on  in  succession.     His  family 
dwelling-houses  to  remain  in  equal  shares,  his  sons  to 
dwell  theroin,  but  not  to  be  able  to  let  or  sell  them 
to  any  one  else ;  then  followed  certain  provisions  with 
regard  to  a  family  idol,  for  roligious  observances,  &c., 
a&r  which  the  deed  went  on  to  say :  "  You  will  di- 
vide in  three  equal  shares  and  receive  the  ready 
money  and  company's  papers  and  bank's  shares,  &c., 
which  I  have ;  you  will  not  be  able  to  give  in  gift  or 
sell  these  properties  under  twenty  years  of  age ;  the 
childron  le^timatoly  begotten  ov  you  will  receive 
the  same.    If  no  son  or  daughter  oe  bom,  or  if  there 
be  no  probability  of  its  being  bom  to  any  one  of  you 
(then),  he  will  have  the  right  and  power  of  making 
a  gift  or  sale  of  these.    If  any  leave  only  a  childless 
widow,  then  that  childless  widow  shall  have  no  daim 
or  demand  for  any  share  in  my  real  and  personal  pro- 
perty, &c.,  and  the  debsheba,  and  so  forth.    She  shall 
not  be  able  to  make  any  claim  on  the  plea  of  my 
having  made  a  gift  to  her  husband.    Being  for  life 
xmder  the  control  of  my  sons  who  may  be  in  exist- 
ence, she  shall,  for  her  food,  raiment,  and  other 
expenses,  get  interest  on  £4,500.    No  g^t  and  sale, 
&c.,  shall  be  made  without  providing  for  this."    After 
which  followed  certain  provisions  for  hia  daughters, 
&c    The  will,  after  appointing  one  of  his  sons  and 
three  other  persons  executors,  contained  in  ite  earlier 
clause  similar  provisions  to  those  contained  in  the 
earlier  part  of  the  deed  of  gift;  it  alM>  referred  in 
express  terms  to  a  deed  of  gift    It  afterwards  went 
on  to  make  several  dispositibns,  among  them  the 
following :    **  10th  section.    If  no  issue  be  bom  to 
anv  of  mv  sons  and  his  wife  survives  him,  she  will 
enjoy  and  possess  the  share  of  her  husband  during 
her  lifetime ;  she  will  not  become  vested  with  the  right 
and  power  of  making  gift  or  sale  (thereof).    As  long 
as  she  lives  she  will  live  under  the  control  and  in  the 
family  of  such  of  my  sons  as  shall  be  alive ;  those 
sons  will  preserve  the  said  property  and  maintain  her. 
If  she  remain  not  under  (their)  control,  then  in  that 
case  she  will  have  no  concern  with  the  said  property, 
(but)  during  her  life  she  will  receive  her  food  and 
raiment  in  consideration  of  her  status  (in  life).    All 
of  the  surviving  sons  will  get  that  property  in  equal 
shares."    "20th  section.    Besides  the  property  of 
mine  specified  in  this  deed  of  gift,  whatever  pro- 
perty will  ^«.0.,  may)  be  acquired  after  the  date  of 
this  my  will  the  same  shall  be  taken  by  my  sons  in 
equal  shares."    *<2drd  section.     The    property  of 
which  I  have  made  a  gift  to  my  sons  they  shall  not 
be  competent  to  make  a  sale  or  gift  thereof  within 
twenty  years;  when  there  will  be  any  grandsons  in 
the  male  line  they  shall  get  all  that  property ;  if  any 
one  of  them  do  not  have  a  son,  (or)  if  there  be  no 
probability  of  (his)  having  a  son  at  a  subsequent 
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6.  CONSTRUCTION  OF  WILLS— 0O«<HiiieA 

{h)  SFBOIAL  CABSB  07  COSffCBVOXIOir— eO«<ifMMi. 

Vested  and  eontingexLt  interestB—eofliej* 

lotted. 
period,  he  shall  have  power  to  make  a  sale  or  gift" 
It  appeared  that  the  teatator  had  at  the  time  he 
executed  these  instrameixtB,  an  intention  to  go  on  a 
pilgrimage  to  fiiindabnn.  G.  and  one  of  the  other 
executors  proved  the  will ;  the  other  executor  died  in 
I844i>  since  wbdch  time  Cf^,  remained  in  possession  of 
the  property.  T.  died  about  1868  without  issue,  and 
his  widow  B.  sued  the  surviying  brothers  O.  and  Jf. 
for  her  husband's  share  in  the  estate.  This  suit^ey 
oompronused  by  a  payment  to  B,  G.  and  Jf.  after- 
wards and  within  twenty  years  had  issue  sons  and 
daughters.  In  a  suit  to  have  the  will  and  deed  con- 
strued, it  was  held  that,  althoughi  the  deed  was  not 
produced  when  probate  d  the  will  was  taken  out,  it 
was  sufficiently  proved  before  the  Court  in  the  pre- 
Bent  suit  to  aUow  its  being  acted  on;  that  the  j^rovi- 
nons  in  the  will  controlled  the  inconnstent  provisions 
in  the  deed  of  gift ;  that  consequently  the  son's  child- 
less widow  took  her  husband's  share  for  life ;  that 
the  sons  having  male  issue  took  only  a  life-interest; 
that  the  grandsons  during  the  lifetime  of  their  fathers 
took  nothing,  but  after  the  death  of  their  father  re- 
spectively took  among  them  equally  their  father'a 
ahare,  the  share  of  each  son  going  to  his  own  son  or 
sons  only,  and  not  to  grandsons  of  the  testator  gene- 
rally. The  restriction  on  alienation  extended  to  both 
the  moveable  and  immoveable  property.  Held,  wlao, 
that  the  widow  of  T^  having  received  a  snm  of  money 
from  jr.  and  G.  in  lieu  of  r.'#  shara,  that  share  went 
to  jr.  and  G.  in  equal  shares  for  life,  and  on  the 
death  of  either  of  them  his  share  would  go  to  his 
own  sons  absolutely.  S^toowbib  Sim  o.  Ootifd 
Chuvdbb  Ssnr         .        2  Ind.  Jiir.,N.8,66 


64L 


Gift  of  wtaU 


9Meet  iowidovfs  vwled  itUereit.—CttrtaUsdei^'of' 
i„eirf,— F.  A,  a  Hindu,  died  in  1868,  leaving  a  wiU 
whereby  he  appointed  G.  and  i9.  his  executors  to  con- 
duct hw  affaira  as  directed  in  the  wffl.  After  pay- 
ment of  debts,  legacies,  Ac,  G.  and  8.  were  directed 
to  manage  the  residue  of  estate  and  not  to  sell  it 
during  the  lifetime  of  i.,  the  junior  wife  of  V.  8,, 
to  whom  a  monthly  payment  for  life  was  to  be  made 
by  them;  after  the  death  of  i.,  G.  and  8.  were 
diected  to  divide  the  property  that  remained  in 
equal  shares  between  them  and  to  continue  to  enjoy 
the  same  in  equal  shares,  i.  survived  both  G.  and 
8^  who  died  in  1876  and  1879  respectively.  Aid- 
in  a  suit  brought  in  1879  by  the  divided  nephew  of 
F.  8.,  against  X.  and  the  ropresentatives  of  G.  and 
8. ,  to  have  his  right  to  the  estate  of  the  testator,  noon 
the  death  of  X.,  deckred  and  for  an  account— that 
there  was  no  intestacy,  and  that  the  gift  to  G^.  and  8. 
did  not  &il  by  reason  of  their  deaths  in  the  lifetime 
of  i.,  but  that  G.  and  8,  took  a  vested  interest  on 
the  death  of  F.  8.  Koiu  Spbbamamaik  Chbtti 
V.  ThbllaitatakaiiU  Subbamamaiw  Chbtti 

[I.IjbB^4]Cad.»lS4 
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I^nd  9et  apari 


ly  wiUfor  payment  of  monthly  allowanees  prov 


img  iiuMjlfle%eiii»^Biyhi  io  empply  defieUney  from 
ike  general  eetfUe, — Iwiereet  ekargeabu  on  property 
of  a  teitator  depoeiied  miih  ajlrm. — C*  a  separated 
Hindu,  died  in  1874  possessed  of  a  half  share  in  two 
dwelling-houses,  one  situated  in  Bombay  and  the 
other  in  Kathiawar.    He  was  also  possessed  of  con- 
nderable  moveable  property.   He  left,  him  surviving, 
two  widows  and  one  diuighter  named  J,    By  clause  2 
of  his  will,  dated  4th  July  1874,  he  directed,  as  to 
his  share  in  the  houses,  that  his  wives  should  have 
a  right  to  reside  therein  as  long  as  they  might  live, 
and,  in  the  event  of  their  deceiue,  that  his  nephew, 
B^  the  son  of  his  brother  F.,  should  be  the  owner ;  and 
should  the  decease  of  B,  take  plaee,  then  whoever 
might  be  the  son  of  F.  should  be  the  owner.    By  a 
subsequent  clause  (the  16th)  of  his  will  the  testator 
dedared  that,  shoiud  the  decease  of  his  two  wives 
take  place,  all  his  immoveable  and  moveable  property 
should  go  to  his  nephews,  B,  and  M^  the  sons  of  V,, 
B,  and  M^  both  died  in  the  lifetime  of  C'e  two  widows. 
Jf.  died  first  duldless  and  unmarried.    B.  left  a 
widow  him  surviving,  who  claimed  that»  under  clause 
2,  B,  took  a  vested  estate  in  the  testator's  share  in 
the  two  houses,  which  on  his  death  devolved  upon 
her,  and  tiiat,  under  clause  16,  B.  aitd  M,  took  a 
vested  estate  in  joint  tenancy ;  that  on  M,'e  death 
his  interest  survived  to  B.  and  on  his  death  devolved 
upon  his  widow.    It  was  contended  on  behalf  of  the 
two  widows  of  C^  the  testator,  that  the  gift  to  B» 
by  danse  2  and  to  B,  and  Jf .  by  clause  16  was  oon- 
tmgent,  and  had  lapsed  1^  their  deaths;  that  the 
result  was  an  intestacy  so  &r  as  regards  the  properly 
in  question;  that  they,  consequently,  took  a  widowVi 
estate  in  the  immoveable  property  for  their  lives; 
and  that  upon  their  death  tne  property  should  go  to 
the  testator's  daughter,  J, ;  and  that,  as  to  the  move- 
ables, they  took  abeolutelv.    Seld  that,  under  clause 
2,  B,  took  on  the  death  of  the  testator  not  a  contin- 
gent but  a  vested  estate  in  perpetuity,  which  on  his 
death  devolved  on  his  widow ;  and  that,  under  clause 
16,  B,  and  Jf.  took  a  vested  interest  in  joint  tenancy 
in  the  whole  of  the  residuarv  estate;  that  on  the 
death  of  M,  the  survivor  B,  took  the  whole  absolutely, 
and  on  his  death  his  interest  was  transmited  to  his 
widow.    Seld,  also,  that  the  interest  taken  by  B. 
under  the  above  clauses  of  the  wiU  was  subjeict  to 
tiie  right  of  the  testator's  widows  to  reside  in  the 
houses,  and  to  have  their,  monthly  allowances  paid 
out  of  the  moveable  estate,  and  was  subject,  also,  to 
the  bequests,  charitable  and  otherwise,  contuned  in 
the  wilL    By  clauses  16  and  16  of  his  will  the  testa- 
tor directed  that  certain  monthly  allowances  should 
be  paid  to  each  of  his  widows  out  of  the  interest  of 
certain  Government  promissory  loan  notes  which 
were  to  be  purchased  by  his  trustees. .  Held  that,  if 
the  particular  sources  of  income,  out  of  which  the 
testator  directed  these  allowances  to  be  paid,  should 
prove  insufficient,  the  rest  of  the  moveable  property, 
or  the  income  derivable  from  it,  as  well  as  the  rents 
of  tiie  immoveable  property,  should  contribute.    The 
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funds  Iwlonginff  to  the  testator's  estate  had,  in  ac- 
cordance witir^e  directions  in  his  will,  heen  kept  in 
the  firm  of  Yisnun  Mowji,  in  which  the  testator  had 
been  a  partner.  Held,  nnder  the  drcnmstanoes  of 
the  case,  that  the  firm  should  he  charged  interest  at 
the  rate  of  nx  per  cent,  per  annum.  Jaibam  Nas- 
BOHJi  9.  KimsBAi        .     I.  li.  B.»  9  Bom^  481 


6a 


-  Sxetmipr,  JSUate 


of, — Admimutraior,  SuU  hy. — 2Vi«<s«#.— iVo<tcs.— 
Charitable  Truai.^Partiea.-^B.  K„  a  Hindu,  hy 
his  will,  executed  in  Bombay,  and  dated  6th  Janu- 
ary 1802,  bequeathed  a  house  to  his  wife,  M.,  for  her 
life,  in  trust,  to  allow  the  impersonations  of  Yalabh 
to  reside  in  it,  and  appointed  four  executors  by  name, 
but  made  no  gift  orer  of  the  house  to  those  executors 
or  to  any  one  dse.    The  will  was  proved  by  the  four 
executors  on  24th  September  1808.    On  28rd  June 
1820,  J2.,  duming  as  executrix  according  to  the 
tenor,  obtained  an  order  granting  probate  to  her  as 
well  as  to  the  executors  expressly  a^^pointed.    The 
executors  retired,  and  JEL  acted  alone  m  the  manage- 
ment of  the  testator's  estate.    On  4th  September 
1862,  JL  sold  the  house  for  its  full  value  to  the  de- 
fendant^ who  had  notice  of  the  charitable  trust  affect- 
ing it.    M.  died  on  28rd  March  1870.    On  17th 
Ibrch  1871,  the  High  Court,  on  the  application  of 
one  A,  T.,  revoked  the  probate  of  3,  K.'t  will  grant- 
ed to  J2.,  but  without  prejudice  to  any  act  done  in 
due  course  of  administration  by  £.,  and  granted  let- 
ters of  administration,  emm  iwtametUo  annexo  and  de 
honit  jioa,  of  B.  K,,  to  A.  T.    On  18th  July  1878,  A.  T. 
died.    On  Ist  May  1875,  the  plaintiff,  who  was  the 
only  son  and  heir  of  A,  2*.,  instituted  the  present  suit 
for  the  purpose  of  recovering  from  the  defendant  pos- 
session of  tiie  trust  premises  sold  to  him  by  M.    The 
pluntiff  was  also  one  of  the  surviving  heirs  of  B»  JT., 
and  by  virtue  of  a  release  executed  to  him  by  the 
other  heirs,  was  the  sole  surviving  heir  who  had  bsxv 
beneficial  interest  in  B.  K/t  estate.    The  pUuntiff, 
however,  did  not  chum  the  house  in  the  possession  of 
the  defendant  as  the  beneficial  owner,  but  to  hold  it 
for  the  purpose  of  giving  effect  to  the  trust  created 
Inf  the  will  of  J?.  £    On  28th  January  1876  the 
pLiintiff  obtained  letters  of  administration,  eum  UstO' 
memio  amtexo  and  de  bonie  nofi,  of  B.  J&,  and  it  was 
on  these  letters  that  he  now  based  his  claim.    Seldt 
lei,  that  the  pbiintiff  had  no  ground  of  action  as  ad* 
mmistrator  of  B.  K.    Held,  9mily,  that  independ- 
ently of  the  provisions  of  the  Succession  Act  and 
the  Hindu  Wills  Act,  1870,  which  were  not  appli- 
cable to  the  case,  the  executors  of  a  Hindu  do  not,  in 
the  character  mereljr  of  executors,  take  anv  estate, 
properly  so  called,  in  the  property  of  the  deceased. 
That,  accordingly,  on  the  death  of  A,  the  devisee  for 
life  in  trust,  thece  being  no  gift  of  the  premises  to  the 
executors  named  in  tiie  will,  the  ownership  in  the  pre- 
mises would  devolve  upon  the  surviving  heirs  of  the 
testator  subject  to  the  trust,  and  such  heirs  would 
accordingly  be  trustees  under  or  by  reason  of  the  will 
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of  their  ancestor,  though  succeeding  to  the  property 
in  their  character  of  heirs.  That  the  trusteeship 
thus  vesting  in  all  the  surviving  heirs,  the  release, 
though  operative  to  pass  the  legal  estate,  so  as  to  vest 
it  in  the  plaintiff  ^one,  could  not  vest  the  trustee- 
ship in  him  alone,  and  tiiat  acoor£ngly  the  plaintiff 
coidd  not  maintain  this  suit  unless  joined  1^  the  other 
heirs  of  3,  K,  Held,  Srdly,  that  even  if  the  other 
heirs  of  B.  K.  had  joined  as  plaintiffs,  still  the  suit, 
bdng  one  by  trustees  to  disafi&m  the  completed  act  of 
a  predecessor  agwnst  the  person  chuming  by  virtue  of 
such  act,  would  not  lie.  Semble,—^ThBX  as  it  appeared 
that  the  impersonationB  of  Yalabh  never  had  availed 
themselves,  and  never  were  likely  to  avail  themselves, 
of  the  house,  the  sale  of  it  by  £.  to  the  defendant  was 
not  a  breach  of  trust.  Maioxlal  Atkasam  s.  Mait- 
0HBB8HI  DivBHA    •        •    I.  Ii.  B^  1  Som.,  260 

67. 


■  Camiructum  of 

willt — Saecutor^e  intereet—By  the  first  clause  of  the 
will  of  a  Hindu  the  testator  devised  all  his  real  and 
personal  estate  to  his  five  sons.  By  a  subsequent  clause 
the  testator  provided  as  follows :  **  But  should  per- 
adventure  anv  among  my  said  five  sons  die,  not  leav- 
ing any  son  mm  his  loins,  nor  any  son's  son,  in  that 
event  neither  his  widow,  nor  his  daughter,  nor  his 
daughter's  son,  nor  any  of  them,  will  get  any  share 
out  of  the  share  that  he  has  obtained  of  the  immove* 
ables  and  moveables  of  my  said  estate.  In  that  event, 
of  the  said  property,  sucm  of  my  sons'  and  my  sons' 
sons  as  shidl  then  be  alive,  thev  will  receive  that 
wealth  according  to  their  respective  shares.  If  any 
one  acts  repugnant  to  this  it  is  inadmissible.  How- 
ever, if  my  sonless  son  shall  leave  a  widow,  in  that 
event  she  will  only  receive  Company's  rupees  ton 
thousand  for  her  food  and  raiment."  Held,  leiUf, 
that  by  the  words  "  not  leaving  any  son  from  his  loins, 
nor  any  son's  son,"  the  testator  meant  not  an  indefi- 
nite failure  of  male  issue,  but  a  failure  of  male  issue 
of  any  of  his  sons  at  the  time  of  the  death  of  that 
son.  ^ndUf,  that  there  is  nothing  in  such  a  devise  by 
a  Hindu  against  public  convenience,  or  generally  mis- 
chievous or  against  the  general  principles  of  Hindu 

law.  '   SOOBJBBMOHBZ   DASEB  V,  DBKOBirKDO  MUL- 

uox  •  •  •  •  llnd.  Jar.,  0. 8.,  87 
[4W.R.,P.C.,U4 
6  Moore'B  I.  A.,  626 
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'  Aoonmiilation.— Dirsc^iofi  io 
live  jointly, — The  meaning  of  the  testator  is  to  be 
ascertained  bv  the  words  which  he  has  made  use  of, 
having  regard  to  the  laws  which  prevail  in  India  rela- 
tive to  these  subjects.  A  testator  directed  his  sons, 
using  the  vrords  "  living  jointly  in  respect  of  food,"  to 
take  care  of  and  look  Stter  his  propeitv,  moveable  and 
immoveable,  and  carry  on  his  trading  business.  Held 
that  this  interest  is  not  accurately  represented  by  the 
words  **  joint  estate  "  in  England,  nor  is  it  analogous  to 
the  case  of  a  testator  in  England  who  gives  property 
to  executors  for  the  purpose  of  carrying  on  his  trade. 
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bat  is  more  analogous  to  the  tenuicy  in  common 
which  prevailB  in  England.  The  will  also  directed 
that  on  the  death  of  a  son,  if  that  son  died  leaving  a 
son,  the  share  of  that  son  was  to  go  to  that  son's  son, 
and  if  the  son  dying  left  no  son,  that  the  share  should 
go  to  the  survivors.  Held  that  the  share  of  profits 
made  during  the  joint  lives  of  the  sons,  which  be- 
bnged  to  the  deceased  son,  goes  over  to  the  otllbr 
sons  of  the  testator  as  they  would  go  according  to 
law,  as  from  a  consideration  of  the  various  terms  of 
the  will  itself  there  was  an  absence  of  all  directions 
on  the  part  of  the  testator  to  accumulate  the  profits, 
or  to  dispose  of  the  profits  which  were  the  property  of 
the  son.  Pbaitkisto  Chuitsib  v.  Bakasookdibt 
Doaasa  .  .    9W,  R^P,  O^l 

S.  0.  BiflBONAXTTH  Chuudbb  «.  Bamabookdbby 
I>O08BB  •  12  Moore'B  L  A^  41 

Continffeni     re- 


maindert. — Sxecuioiy  devise, — ^There  is  nothing  in 
the  general  principles  of  Hindu  law,  or  public  con- 
venience, to  prevent  a  Hindu  testator  devising  self- 
acquired  property  by  way  of  remainder,  or  executory 
devise,  upon  an  event  which  is  to  happen  on  the  close 
of  a  life  m  being.  The  will  of  a  Hindu  testator,  after 
devising  all  his  real  and  personal  estate  among  his  five 
sons  (a  joint  undivided  family), contained  this  clause: 
*'  Should  any  among  my  said  five  sons  die,  not  leaving 
any  son  from  his  loins,  nor  any  son's  son,  in  that 
event  neither  his  widow,  nor  his  daughter,  nor  his 
daughter's  son,  nor  any  of  them,  will  get  any  share 
out  of  the  share  that  he  has  obtadned  of  the  immove- 
ables and  moveables  of  my  said  estate :  in  that  event,  of 
the  said  property,  such  of  my  sons  and  my  sons'  sons 
as  shall  thai  be  alive,  they  will  receive  that  wealth 
according  to  their  respective  shares.  If  any  one  acts 
repugnant  to  this,  it  is  inadmissible.  However,  if 
any  sonless  son  shall  leave  a  widow,  in  that  event  she 
will  only  receive  B10,000  for  her  food  and  raiment" 
The  family  remained  joint.  8,,  one  of  the  sons,  died 
after  the  testator's  death  without  issue  male,  but 
leaving  a  widow  his  heiress-at-law.  ffeld  that,  by 
the  words  ''  not  leaving  any  son  from  his  loins,  nor 
any  son's  son,"  the  testator  meant  not  an  ind^Lnite 
failure  of  male  issue,  but  a  failure  of  male  issue  of 
any  one  of  his  sons  at  the  time  of  the  deatii  of  that 
son.  Meld,  further,  (1)  that  upon  the  death  of  8. 
without  male  issue  bis  -interest  in  the  capital  of  the 
estate  determined,  and  that  his  widow  bectmie  entitled 
to  hold  and  enjoy  as  a  Hindu  widow  a  fifth  part  of 
the  accumulations  from  the  testator's  estate,  from  the 
time  of  his  death  to  the  death  of  his  son  8.;  and  (2) 
that  she  was  also  entitled  absolutely  in  her  own  rigkt 
to  the  interest  and  accumulations  which  had  since 
8.'»  death  arisen  from  such  fifth  part  of  the  aocumu- 
kubions.  By  the  decree  8,*e  widow  was  declared  en- 
titled to  the  filO,000  given  by  the  will  with  the 
benefit  of  a  residence  in  the  fiunily  dwelling-house, 
and  participations  in  the  means  of  worship.  The 
question  or  the  amount  of  her  maintenance  as  a 
Hindu  widow  was  left  open  by  the  Judicial  Com- 
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mittee,  as  that  point  could  be  nused  on  further 

directions  after  taking  the    accounts.      Soobjbb- 

MONBT  DOSSBB  V.  DBNOBUIfDOO  MuiJ.ICK 

[9Moare»»I.A^12d 
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Perpetuitie&^IVwtf.— ^6. 


eenee  of  dispoeiiion  of  beneficiary  intereei. — A 
Hindu  by  will  attempted  to  create  a  trust  for  the 
accumulation,  for  99  years,  of  the  surplus  income 
(after  certain  yearly  payments)  of  his  estate  in  the 
purchase  of  zemindaris,  &c,  from  time  to  time,  and 
empowered  his  trustees  to  continue  such  trust  after  the 
expiration  of  the  99  years'  term.  The  will  contained 
ho  disposition  of  the  beneficial  interest  in  the  zemin- 
daris  so  to  be  purchased.  Meld  that  such  trust  waa 
void.  8emble, — Perpetuity  (save  in  the  ca|g  of  reli- 
gious and  charitable  endowments)  is  not  sanctioned 
by  Hindu  law.  AsiMA  Kbxbhka  Dbb  «.  Ettkaba 
KbishitaDbb  2RIikB^O.  Cyll 

71. 


Truet  #.— A 

Hindu  by  his  will  left  aU  his  property  "in  full  and 
absolute  right,  property,  and  ownership"  (neverthe- 
less upon  the  conditions  and  trusts,  and  with  the 
intent  and  for  the  purposes  thereinafter  described)* 
to  certain  persons  named,  and  "  to  their  successors  in 
the  trusts  of  the  settiement  thereinafter  provided,'* 
dedsring  the  **  trusts  and  objects "  of  his  said  will 
and  settlement^  and  the  "methods,  plans,  and  acts" 
he  desired  « to  be  performed  and  observed"  by  such 
persons  and  their  successors  in  the  trusts.  He  then 
desired  that  all  his  property  should  be  preserved  and 
held  for  ever  under  the  trusts,  and  for  the  purposes 
of  the  said  will  and  settiement.  In  the  second,  third, 
and  fourth  clauses  of  the  will  the  testator  went  on  to 
direct  the  "executors  and  trustees"  to  pay  to  hia 
sons  therdn  named  a  certain  monthly  sum,  "such 
payment  to  be  continued  after  his  decease  to  hia 
children  and  descendants  per  eHrpee"  After  direct- 
ing the  executors  and  trustees  to  make  other  pay- 
ments, &c.,  in  the  dghteenth  clause  he  directed, — 
"With  respect  to  accumulations  of  money  in  the 
hands  of  the  executors  and  trustees,  I  direct  that  the 
same  be  converted  into  such  Qovemment  or  other 
security  as  to  the  executors  and  trustees  may  seem 
best,  and  that  the  interest  and  produce  of  such 
security  be  accumulated  and  in  like  manner  be  in- 
vested, and  that  when  and  so  soon  as  the  aggregate 
thereof  shall  amount  to  B3,00,000,  it  ia  to  be  trans^ 
f  erred  to,  and  divided  among,  my  sons  or  the  survivors* 
or  survivor,  together  with  ^  descendants  of  such  of 
them  as  may  be  deceased,  per  stirpes  ;  and  as  soon  as 
new  accumulations  arise  in  the  hands  of  the  executora 
and  trustees,  that  the  same  be  again  in  like  manner 
divided  among  my  sons  then  living,  or  the  survivor 
of  their  descendants,  as  before,  and  so  on  from  time 
to  time."  In  the  twenty-first  clause  the  testator  made 
provision  for  the  appointment  of  new  "executors  and 
trustees,"  "as  it  is  my  intent  and  desire  that  the  dis- 
positiouy  the  conditions,  and  control  I  am  now  devis- 
ing in  regard  to  the  future  arrangement  and  enjoy- 
ment of  my  property  be  perpetuated."    In  the  Court 
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he\ow,Seld,  per  Mabkey,  J„  that  iarosts  cannot  be 
croatod  by  Hindus,  bat  a  testator  may  bnrthen  hie 
heir  or  deyisee  witii  a  payment  of  a  simple  sum  of 
money  to  a  specified  person  poinding  an  idol)  in 
existence  at  the  death  of  the  testator.  Snch  be* 
quest  cannot  be  held  good  as  a  trust  created  for  the 
benefit  of  the  legatee,  but  may  be  treated  as  creating 
an  ordinary  obligation  for  the  payment  of  money. 
On  appeal,^irsU,  per  Pb Aooox,  C.  J„  that  trusts  haye 
been  and  can  be  enforced  against  Hindus ;  the  trustees 
in  this  case  talce  upon  such  trusts  as  are  valid;  so  &r 
as  thev  are  invalid,  the  heirs  are  entitled  to  the 
beneficial  interest,  A  Hindu  cannot  by  his  will  do 
indirectly  by  intervention  of  trusts  what  he  cannot  do 
directly.  Per  Maopbbbsoit,  J, — Both  by  Hindu  law 
and  the  practice  which  has  always  prevailed  in  the 
Courts  in  India  and  in  the  Frivy  Council,  a  Hindu 
may  legally  deal  with  his  proper^  so  as  to  create  a 
trusts  or  rdation  in  many  respects  similar  to,  although 
not  necessarily  identical  with,  that  known  in  Englbh 
law  as  the  relation  of  trustee  and  oeetni  que  trust 
Even  if  trusts  are  not  expressly  recognised  by  the  old 
Hindu  law,  there  is  nothing  in  it  forbidding  them,  or 
repugnant  to  them,  or  inconsistent  with  their  exist* 
ence.  Meld,  both  in  the  Court  below  and  on  appeal, 
that  the  general  scheme  of  the  will  fiuled,  because  the 
trusts  were  intended  for  an  illegal  purpose, — ^namely, 
for  the  purpose  of  creating  a  perpetuity.  Fer  FBa- 
OOOK,  C.  J. — ^The  eighteenth  clause  b  repugnant  and 
void,  also  bad,  because  the  persons  to  take  were  un* 
bom  at  the  time  of  the  testator's  death,  and  on  the 
ground  of  uncertainty,  it  being  impossible  to  ascer- 
tain at  the  testator's  death  who  would  be  entitled  to 
participate  in  the  several  divisions  of  accumulation 
directed  to  be  made.  As  to  the  bequests  in  the 
second,  third,  and  fourth  clauses  of  the  will, — Seld,  in 
the  Court  below,  per  Mabebt,  J.,  that  they  could 
only  operate  in  favour  of  specified  persons  in  exist- 
ence at  the  death  of  the  testator.  On  appeal,— ^sM, 
per  Pbacoox,  C,  J,,  that  they  operated  as  ''gifts  to 
the  sons  for  life,  with  remainders  to  such  ddldren 
of  the  sons  as  were  in  existence  at  the  time  of  the 
death  of  the  testator  per  ^eHrpes.**  Per  Maophbb- 
BOK,  J. — There  was  a  good  gift  in  remainder  to  the 
children  of  such  sons  as  were  alive  at  the  time  of -the 
testator's  death.  It  is  not  a  violation  of  the  princi- 
ples of  Hindu  law  to  support  estates  which  are  to 
vest  on  the  expiry  of  a  life  in  being,  in  a  case  like  the 
present^  where  the  testator  has  given  his  properW  to 
trustees  who  have  accepted  it»  and  are  prepared  to 
carry  out  his  wishes.  Their  acceptance  would  be 
sufficient  if  any  is  necessary.  Kbibhvabahabi  Dabi 
«.  Anabda  Ebishba  Bosb.  Ababda  Kbibhba  Bqbb 
«.  Bajbbdba  Nabayab  Dbb 
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eetate, — Setatee-taiL — Oifte  inter  vivot.-^Dieheri' 
eon,^F,  K.  T,  died  leaving  an  onlv  son,  G,  Jf.  Bv 
his  will,  after  reciting,  "  I  have  alreadv  made  such 
provision  for  my  son  O,  M,  t»  1  consiaer  sufficient. 


HINDU  JjAW—Wl'LL—cfmHHued. 

6.  C0K6TBUCTI0N  OF  WlLLS^coniimed. 

(b)  Sfboial  Cabbs  ob  Cobstbuotiob— oon^uMMci, 

TeryetaitLeB—couiimted, 

and  he  will  take  nothing  whatever  under  this  my 
will,"  he  devised  and  bequeathed  all  his  property, 
both  real  and  personal,  unto  and  to  the  use  of  S.  if,, 
U.  Jf.,  J.  M.y  and  2>.  P.  Jf.  (thereafter  called  the 
trustees),  their  heirs,  executors,  &c,  according  to  the 
nature  and  tenure  of  the  property  to  have  and  to  hoh} 
upon  the  trusts  thereinafter  declwed,  that  is  to  say,  as 
regards  personalty,  upon  trust  to  collect  and  get  in  the 
same  and  thereout  to  pay  his  funeral  expenses  and 
debts  and  such  legacies  as  might  be  payable  in  the  ordi- 
nary course  of  administration  within  one  year  from  tibe 
testator's  death;  after  paying  the  funeral  expenses, 
debts,  and  legacies,  upon  trust  to  sell  and  convert 
into  money  such  portion  of  the  personal  estate  as 
should  remain  unexpended,  and  not  consist  of  money 
or  security  for  money,  and  to  vest  the  proceeds  on  good 
securities;  and  out  of  the  annual  income  of  the 
whole  upon  trust  to  pay  the  annuities  given  by 
the  will  and  also  any  of  the  legacies  so  fur  as 
it  would  suffice,  and  after  payment  of  the  legacies 
and  annuities  to  pay  the  surplus  unexpended  unto  the 
person  or  persons  for  the  time  being  entitled  to  the 
beneficial  enjoyment  of  the  real  propertv,  or  of  the 
rents  and  profits  or  surplus  rents  and  profits  thereof ; 
and  so  soon  as  all  the  annuities  and  legacies  should 
have  fallen  in  and  been  fully  paid  and  satisfied,  in 
trust  absolutely  for  the  person  or  persons  entitied  to 
the  benefidal  or  absolute  enjoyment  of  the  real  pro- 
perty. As  regards  realty,  upon  trusty  un<41  aU  tiie 
debts  and  legacies  had  been  paid  and  all  the  an- 
nuities had  ^en  in  and  been  fully  satisfied,  to  receive 
and  collect  the  rents,  issues,  and  profits  thereof,  and 
thereout  in  the  first  instance  to  pay  such  (if  any)  of 
the  legacies  and  annuities  as  the  personal  estate  or 
income  derived  from  the  trust-money  and  securities 
should  be  inadequate  to  defray,  and  to  pay  the  residue 
to  the  person  or  persons  for  the  time  being  to  whom 
the  real  estate  is  devised,  for  the  absolute  use  of  such 
person  or  persons  respectively.  The  testator  then 
desired  the  trustees  to  hold  the  real  estate  generally 
for  the  use  and  benefit  of  such  last-mentioned  person 
or  persons  for  the  time  being,  so  far  as  was  consistent 
witii  the  trusts  and  provisions  of  the  will ;  and  further, 
he  directed  that  out  of  the  net  annual  income  the 
person  entitled  to  the  benefidsl  enjoyment  of  the  real 
property  or  of  the  income  or  surplus  income  thereof 
should  receive  for  his  own  use  every  year,  fi2,600  ^ 
month  or  BdO,000  a  year,  and  that  the  various  lega- 
cies and  annuities  should  only  be  paid  gradually  and 
as  found  possible  by  the  trustees  out  A  the  balance 
remaining  out  of  the  last-mentioned  payment;  and  so 
soon  as  lUl  the  legades  and  annuities  had  fallen  in  or 
been  paid  or  fully  satisfied,  then  in  trust  forthwith  to 
convey  the  real  estate  unto  and  to  the  use  of  the  per- 
son entitled  to  the  benefidal  interest  therein  with  and 
subject  to  such  and  the  like  limitations,  provisionsy 
and  directions  thereafter  contuned  and  expressed  of 
and  concerning  "the  real  estate,"  so  fax  as  the  then 
condition  of  circumstances  will  permit,  and  so  far  as 
such  limitations  and  directions  can  be  introduced  into 
any  deed  of  conveyance  or  setUement  without  iD£ring.i 
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Ing  upon  or  violating  any  law  against  perpetoities 
which  may  then  he  in  force  and  apply  to  the  real 
estate  or  the  conveyance  or  settlement  of  it  as  last 
aforesaid  (if  any  such  law  there  he).  The  testator 
then  desired  that  all  the  giffcs>  devises,  and  limitations 
in  his  will  thereinafter  contained  should  he  read  and 
taken  as  snhject  to  the  devise  and  heqnest  therein- 
hdPore  made  to  the  tmstees  and  the  various  provisions 
and  declarations  made  hy  him  with  reference  thereto. 
Hie  testator  devised  all  his  real  property  (suhject  to 
the  before-mentioned  devise  to  the  trustees)  ^  unto  and 
to  the  use  of  J,  M.  for  the  term  of  his  natural  life, 
and  from  and  after  the  determinstion  of  that  estate, 
to  the  use  of  the  eldest  son  of  J.  Jf.  horn  during  the 
testator's  life  for  the  life  of  such  eldest  son;  and 
after  the  determination  of  that  estate,  to  the  use  of 
tiie  first  and  other  sons  successively  of  the  eldest  son 
of  J,  M.  according  to  their  respective  seniorities,  and 
the  heirs  male  of  their  respective  bodies  issuing  suc- 
cessivdy;  and  upon  the  fiilnre  or  determination  of 
that  estate,  to  the  use  of  the  second  and  other  sons 
iA  J,  Jf.  b(Mm  during  the  testator's  life,  successively 
aconrding  to  their  respective  seniorities;  and  upon 
the  failure  or  determination  of  that  estate,  to  the  use 
of  the  first  and  other  sons  successively  of  such  second 
or  otiier  sons  of  J,  If.,  and  the  heirs  male  of  their 
respective  bodies  issuing,  so  that  the  elder  of  the  sons 
of  /.  M,  bom  in  the  testator's  lifetime,  and  his  first 
and  other  sons  successively,  and  the  h^rs  male  of 
their  respective  bodies  issumg,  may  be  preferred  to 
and  taken  before  the  younger  of  tiie  sons  of  J.  M, 
bom  in  the  testator's  lifetime,  and  his  and  their 
respective  first  and  other  sons  successively,  and  the 
heirs  male  of  their  respective  bodies  issuing.  And 
after  the  failure  or  determination  of  the  uses  and 
estates  thereinbefore  limited,  to  the  use  of  each  ox 
the  sons  of  J*  M.  who  should  be  bom  after  the  testa- 
tor's death  successively  according  to  their  respective 
seniorities,  and  the  heirs  male  of  their  respective 
bodies  issuing,  so  that  the  elder  of  such  sons  and  the 
heirs  male  of  his  body  may  be  preferred  to  and  taken 
before  the  younger  of  such  sons  and  the  heirs  male 
of  their  and  his  respective  bodies  issuing."  On  fail- 
ure of  these  estates,  there  were  similar  limitations 
to  oUier  members  of  the  testator's  family  and  their 
sons,  sons'  sons,  &c.  Further,  the  testator  deolarod 
his  will  and  intention  to  be  "to  settle  and  dispose  of 
the  estate  in  manner  aforesaid  as  fully  and  com- 
pletely as  a  Hindu  bom  and  resident  in  Bengal  may 
give  or  control  the  inheritance  of  his  estate,  or  a 
Hindu  purchaser  may  regulate  the  conveyance  or 
descent  of  property  purchased  or  acquired  by  him, 
and  not  subject  to  any  law  or  custom  of  England, 
wlMreby  an  entail  may  be  barred,  affected,  or  de- 
'stroyed ;  provided  always,  and  I  hereby  dedare,  that 
if  any  devisee  or  tenant-f  or-lif  e,  or  in  tail,  or  other- 
wise, or  any  person  entitled  to  take  as  heir  by  de- 
scent or  adoption  or  otherwise  in  any  manner,  under 
the  limitations  hereinbefore  contained,  shall  permit 
or  suffer  the  property  so  devised,  Ac,  to  be  sold  for 
arrears  of  Qovemment  revenue,  &c^,  Uion  and  imme- 
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diately  thereupon  the  devise  and  limitations  In  this 
my  will  declared  and  contained  shall  wholly  cease 
and  determine  as  to  him,"  Ac.  Finally,  he  appoint- 
ed the  trustees  executors  of  his  wilL  J.  JtC  had  no 
son  bom  during  the  life  of  the  testator.  G,  3i.,  the 
son  of  the  testator,  sued  to  have  the  will  set  aside 
except  as  regards  the  payment  of  debts,  legacies,  and 
annuities.  He  also  cnarged  the  executors  with 
waste,  and  asked  for  an  account.  Seld,  both  in  the 
Court  below  and  on  appeal,  that  the  devises  were  not 
void,  merely  upon  the  ground  that  the  estates  were 
devised  upon  trust,  and  that  the  testator  had  power 
to  create  by  means  of  a  devise  to  trustees  such  estates 
and  beneficial  interests  as  he  could  have  created 
without  the  intervention  of  trustees.  But  the  enteils 
intended  to  be  created  by  <^  will  were  void,  estetes- 
tail  being  whoUy  opposed  to  the  general  prindples 
of  Hindu  law.  The  pUintiff  could  not  claim  main- 
tenance, sufficient  provision  having  been  previously 
made  for  him  by  his  father.  Seld,  in  the  Court  be- 
low, that  although  the  testator  could  not  create  an 
estate-tail,  yet  as  it  is  dear  that  he  intended  to  dis- 
pose of  the  whole  inheritance,  the  devise  must  be 
consteued  as  amounting  to  the  creation  of  several 
successive  life-interests,  each  commencing  on  the 
termination  or  the  failure  of  the  preceding,  the 
whole  comjrieted  by  the  gift  of  the  entire  estate  of 
inheritance  to  take  effect  on  the  expiration  of  the 
last  life-interest  The  first  series  of  such  devises  is 
not  bad  for  remoteness,  for  there  is  nothing  in  Hindu 
law  to  prevent  a  testetor  from  making  a  gift  of  pro- 
perty to  an  unborn  person,  provided  the  gift  is  limit- 
ed to  take  effect,  if  at  aU,  immediately  on  the  close 
of  a  life  in  being;  therefore,  as  concerns  only  the 
succession  of  g^ts  for  life  only  to  J,  M,  and  his 
sons,  terminated  by  the  absolute  fpSt  of  the  inherit- 
ance to  an  unborn  person,  the  will  is  unimpeachable, 
because  each  of  these  gifts  must  take  effect,  if  at  all, 
at  or  before  the  close  of  a  life  in  being ;  and  the  like 
condusion  would  hold  with  regard  to  each  of  the 
other  series  of  devises  taken  alone;  but  taken  in  the 
aggregate  they  may  violate  the  mle  against  perpetui- 
ties; but  the  first  series  could  not  be  affected  by  this, 
and  therefore  as  long  as  it  stands  the  phuntiff  has  no 
cUum  to  a  decision  of  the  Court  upon  the  validity  of 
a  devise  which  is  subsequent  in  order  of  time.  The 
plaintiff's  suit  must  be  dismissed.  He  is  not  entitled 
to  immediate  relief  of  any  kind.  Held,  on  appeal, 
that  the  devise  to  J.  If.  was  valid,  though  it  created 
only  a  lif  e-estete.  The  intention  of  the  testetor  was 
that  J*.  M.  should  take  an  immediate  vested  benefi- 
cial interest  in  the  real  estate,  subject  to  the  charges 
for  payment  of  legacies,  annuities,  Ac,  and  in  the 
B2,6(X)  a  month.  The  devise  to  X  if  .  was  not  had 
for  uncertainty.  But  the  devises  of  estetes-tail 
must  be  rejected  as  void,  and  cannot  be  converted  by 
the  Court  into  devises  creating  larger  estetes  than 
the  testetor  intended.  The  words  of  the  devise  can- 
not be  constraed  to  pass  a  general  and  absolute  estate. 
As  J.  M,  had  no  sons  bom  in  the  lifetime  of  the 
testetor,  the  devise  to  the  use  of  the  first  and  other 
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PeTi»etaitie8 — continued. 
sons  flucceiaively  of  the  eldest  son  of  J.  M.  lapsed. 
'By  Hinda  law  a  ^t  cannot  operate  to  pass  property 
unless  the  donee  is  in  existence,  so  that  as  soon  as 
tbe  property  is  relinquished,  and  passes  out  of  the 
donor,  it  may  vest  in  the  donee.    That  in  the  case  of 
a  will  wonld  he  at  the  time  of  the  death  of  the  testa- 
tor, from  which  moment  the  will  operates  as  a  relin- 
quishment (except  in  the  case  of  a  posthumous  child 
of  the  testator  or  a  son  adopted  hy  the  widow  of  a 
testator).    Therefore  the  denses  to  the  sons  of  J,  M. 
to  be  horn  or  adopted  after  the  death  of  the  testator 
sure  not  valid  according  to  Hindu  law.    The  g:ift  to 
trustees  does  not  cure  the  invaliditv,  for  the  law  will 
not  permit  that  to  l*e  done  indirectly  which  cahnot  he 
Isiwfully  done  directly.    The  gift  of  the  personalty 
fails  hecause  of  the  want  of  certainty  at  the  time  of 
the  death  of  the  testator,  who  would  he  the  donee, 
and  whether  the  donee  was  a  person  in  existence  or 
not.    The  gift  over  of  the  corpus  of  the  personalty 
after  the  payment  of  the  legacies  and  annuities  was 
bad,  uid  consequently  the  property  in  it  is  vested  in 
the  son  and  heir  of  the  testator  subsequently  to  the 
trusts  for  the  payment  of  debts,  legacies,  and  annui- 
ties, Ac.    But  the  right  to  receive  the  surplus  rents 
and  profits  of  the  real  estate  and  of  the  interest  and 
dividends  of  the  personalty,  if  there  be  any,  is  vested 
in  J.  M,  for  life,  or  untu  the  time  arrives  for  the 
oonveying  of  the  real  estates,  and  the  vesting  of  the 
carpus  ot  the  personalty.    The  heir-at-law  cannot  be 
disinherited  by  words  expressing  that  he  is  not  to 
take  any  benefit  under  the  wilL    He  will  take  by 
descent,  by  his  right  of  inheritance,  whatever  is  not 
valkUy  disposed  of  by  the  will.    Subject  to  the  trusts 
for  payment  of  the  funeral  and  testamentary  ex- 
penses and  of  the  debts,  legacies,  and  annuities,  the 
pUuutilf ,  as  the  heir-at-law  of  the  testator,  is  entitled 
(notwithstanding  the  will)  to  a  general  estate  of  in- 
heritance in  reversion  to  the  immoveable  property  of 
the  testator,  and  by  the  terms  of  the  will  no  estate 
larger  than  an  estate  for  life  has  been  validly  created, 
and  there  is  a  resulting  trust  in  the  plaintiff's  favour. 
The  plaintiff  is  not  entitied  to  a  declaratory  decree 
agunst  the  unborn  sons  of  J,  M,  or  the  subsequent 
unborn  devisees.    The  plaintiff  is  entitied  to  have  the 
question  of  waste  trie£    He  is  also  entitled  to  have 
an  account  of  the  moneys  and  securities  which  have 
come  into  the  hands  of  the  trustees,  and  to  see  how 
they  have  been  applied.    Qakindba  Mohan  Taoobi 
V.  Upiksba  Mohan  Tagobb 

[4B.I«.R^O.C^108 

MM  by  the  Privy  Council  on  appeal.  In  constru- 
ing transfers  by  gift  among  Hindus,  a  benignant 
construction  is  to  be  used,  and  the  donor's  intentions 
carried  out,  if  ascertunable,  to  the  extent  and  in  the 
form  which  the  law  allows.  Thus,  if  an  estate  be 
given  by  a  Hindu  to  A.  without  words  of  inherit- 
ance, it  will,  in  the  absence  of  a  conflicting  context, 
give  an  estate  inheritable  as  the  law  directs ;  if  to  it 
be  added  an  imperfect  description  of  it  as  a  gift  of 
inheritance  not  excluding  the  inheritance  imposed  by 
law,  an  estate  of  inherituice  would  pass ;  if  a  gift  be 
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in  terms  of  an  estate  inheritable  according  to  law, 
with  superadded  words  restricting  the  power  of 
transfer  which  the  law  annexes  to  that  estate,  the 
restriction  is  to  be  rejected;  if  a  g^t  be  to  ^.  and 
his  heirs  to  be  elected  from  a  line  other  than  that 
specified  by  law,  and  expresslv  excluding  the  legal 
course  of  inheritance,  the  gUt  is  only  good  so  far  as 
consistent  with  the  law — A,  would  take  a  life-estate, 
and  the  other  limitations  would  faiL  All  estates  of 
inheritance  created  by  gift  or  will,  so  far  as  they  are 
inconsistent  with  the  general  law  of  inheritance,  are 
void  as  such,  and  by  Hindu  law  no  person  can  suc- 
ceed as  heir  to  estates  described  in  terms  which  in 
English  law  would  designate  estates-tail.  In  ordei 
to  make  a  gift  under  a  will  good  by  Hindu  law,  the 
donee,  except  in  the  case  of  an  adopted  child,  or  a 
child  en  ventre  ea  mere,  must  be  a  person  in  exist- 
ence, capable  of  taking  at  the  time  when  the  gift 
takes  effect.  A  child  adopted  after  a  man's  death  in 
pursuance  of  a  power  given  by  him  u  in  contempla- 
tion of  law  begotten  by  that  man.  The  law  of  wills 
among  Hindus  is  analogous  to  the  law  of  gifts;  and 
even  if  wills  are  not  uniyersally  to  be  regarded  in  all 
respects  as  gifts  to  take  effect  upon  death,  they  are 
generally  so  to  be  regarded  as  to  the  proper^  which 
tiiey  can  transfer,  and  the  persons  to  whom  it  can  be 
transferred.  A  person  capable  of  taking  under  a 
will  must  be  such  a  person  as  could  take  a  gift  inter 
vivos,  and,  therefore,  must,  either  in  fact  or  in  con- 
templation of  law,  be  in  existence  at  the  death  of  the 
testator :  SooHeemaney  Bosses  v.  Denobundoo  MuU 
lick,  9  Moor/s  L  A»,  128,  distangmshed.  Trusts  are 
not  unknown  to  Hindu  law;  they  can  be  created  for 
carrjring  out  such  intentions  as  the  law  recognises. 
There  is  no  reason  why  a  Hindu  should  not  by  will 
create  an  estate  for  lue.  Where  the  testator  left 
his  property  to  A.  for  life  with  remainders,  showing 
that  A.  should  have  no  more  than  a  life-estate,  but 
that  the  testator  wished  to  tie  up  the  estate  by  pro- 
visions in  tail, — Held,  A,  could  not  be  declared  entitied 
to  more  than  a  life-estate.  Where  a  testator  direct- 
ed his  property  to  go  in  a  certain  way  on  the  **  failure 
or  determination"  of  estates  created  by  him,  it  was 
held  that  such  words  contemphited  the  fact  of  those 
estates  being  legal  and  valid;  and  that  as  they  were 
Illegal  and  invidid,  no  effect  could  be  given  to  the 
directions  as  to  the  further  devolution  of  the  proper- 
ty. The  will  dh«cted  tliat,  as  to  the  personalty,  the 
trustees  were,  after  all  annuities  and  legacies  had 
fallen  in  and  been  satisfied,  to  stand  possessed  of, 
and  interested  in,  the  corpus  in  trust  absolutely  for 
the  person  or  persons  entitied  under  the  limitations 
in  the  will  to  the  beneficial  or  absolute  enjoyment  of 
the  real  property.  The  High  Court  gave  the  tenant- 
f or-lif  e  the  surplus  al  the  interest  remaining  in  the 
hands  of  the  trustees  after  payment  of  the  legacies 
and  annuities,  but  excluded  him  from  any  right  to 
the  subsequentiy  accruing  interest.  Held  that  be 
was  entitled  to  the  interest  of  the  personalty  after 
such  falling-in  and  satisfaction.  Where  a  son  had 
received  as  a  gift  from  his  father  property  producing 
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at  the  time  fi7,000  a  year,  their  Lordships,  without 
deciding  whether  a  Bon  could  be  deprived  of  main- 
tenance, considered  that  he  had  received  an  adequate 
maintenance.  All  the  existing  parties  interested  in 
a  will  being  before  the  Court,  a  decree  can  be  made 
as  to  the  rights  of  all  ^rties.  Jjody  LangdaU  v. 
Briggs,  8  De  Oex,  3i,  ^  G.,  391,  distinguished. 
JoTiNSBA  Mohan  Taoobb  v.  Gakbvdra  Mohak 
Taoobb.  Ganbndba  Mohan  Taoobb  «.  Jotindba 
Mohan  Taoobb 

[9  B.  Ii.  R^  P.  C,  877 :  18  W.  B^  869 
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Bequest  to  a  olaaB,—V<nd  re- 


MiMry  bequests, — Trusts  for  maintenance  and  re- 
ligious trusts, — Perpetuities. — A  testator  by  his  will 
directed  as  follows :  "  To  my  daughter  A,  JB.  I  give 
the  interest  on  a  Government  promissory  note  for 
B3,000,  to  be  pud  to  her,  as  the  same  becomes  due, 
during  her  life,  and  if  at  her  death  there  be  any  male 
issue  of  hers  living  I  g^ve  the  said  promissory  note, 
to  be  divided  equally  among  them  if  more  than  one, 
and  if  there  be  no  such  male  issue  living  at  the  death 
of  the  siud  A.  J3.,  the  said  security  for  113,000  shall 
thereupon  fall  into  the  general  residue  of  my  estate." 
He  also  directed,  after  having  bequeathed  five, "  one- 
sixth  share  shall  be  retained  by  my  executors,  and 
the  income  thereof  accumulated  and  invested  in  Gov- 
ernment securities  until  the  son  or  sons  of  mv  eldest 
son  H.,  if  he  shall  have  any  son,  shall  attain  full  age, 
and  shall  thereupon  be  paid  to  such  son  or  sons, 
if  more  than  one,  in  equal  shares  ....  and 
in  case  no  eon  be  bom  of  my  said  eldest  son,  or 
no  son  shall  attain  full  age,  then  such  one-sixth 
share  shall,  on  the  death  of  the  said  JST^  be  divided 
equally  among  such  of  my  five  other  eons  as  shall 
then  be  living  and  the  male  issue  of  .such  of  them  as 
shall  then  be  dead,  such  male  issue  taking  the  share 
of  their  respective  fathers."  Then,  after  reciting 
that  he  was  desirous  of  making,  out  of  his  immove- 
r  able  property,  a  permanent  provision  for  the  benefit 
of  his  five  younger  sons  and  their  male  descendants, 
and  that  he  was  desirous  of  having  the  due  forms  of 
worship  carried  out  after  his  death,  he  further  di- 
rected that  certain  lands  should  be  held  by  his  execu- 
tors on  trust,  to  apply  the  rents  and  profits  (1)  in  the 
celebration  of  certain  poojas  and  in  the  performance 
of  periodical  turns  of  worship  of  the  family  thakoors 
and  other  religious  festivals,  at  the  same  expense  and 
in  the  same  style  as  the  testator  himself  had  done,  or 
at  such  expense  and  in  such  style  as  the  executors 
should  think  fit;  and  (2)  in  the  maintenance  out 
of  the  surplus  of  the  five  younger  sons,  their  wives, 
sons,  and  male  descendants,  and  female  descend- 
ants until  their  marriage.  Seld  that  the  bequests 
to  the  children  of  the  daughter  and  to  the  children  of 
H.  were  void.    Chunssb  Monbb  Dassbb  o.  Moti- 

LALL  MULLIOK  .  .  .     6  C.  la.  B^  496 
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plic Ability  of  English  rules  to  Hindu  wills, — A 
Hindu  testator  died  in  1837,  leaving  four  sons  and 
two  grauJsous  by  a  deceased  son.    By  his  will,  dated 
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BeqoaBt  to  a  elBmB— continued, 
in  1837,  after  directing  that  his  property  should  be 
divided  into  five  shares,  of  which  his  four  sons  were 
to  take  one  each,  and  his  two  gprandsons  the  remain- 
ing one,  the  testator  made  the  following  devise :  "  On 
the  death  of  any  or  either  of  my  said  four  sons,  or  of 
the  said  JL  D.  and  Jf.  D.  (his  grandsons)  leaving 
lawful  male  issue,  such  male  issue  shall  succeed 
to  the  capital  or  principal  of  the  share,  or  respective 
shares,  of  his  or  their  deceased  father  or  fathers, 
to  be  paid  or  transferred  to  them  respectively  on  at- 
taining the  full  age  of  21  years ;  but  if  any  or  either 
of  my  said  four  sons  shall  die  without  leaving  any 
male  issue,  or  if  he  or  they  shall  die  leaving  such 
male  issue,  and  the  whole  of  such  issue  shall  after- 
wards die  under  the  age  of  21  years,  and  without 
male  issue,  in  such  case  the  share  or  shares  of 
my  said  sons  so  dying  shall  go  to  and  belong  to  the 
survivors  of  my  said  sons  and  my  said  two  grandsons 
for  life,  and  tiieir  respective  male  issue  absolutely 
after  their  deaths  in  the  same  manner  and  proportion 
as  is  hereinbefore  described  respecting  their  original 
shares/'  Z7.,  one  of  the  sons,  died  in  1853,  leaving  an 
only  son  8.,  bom  in  the  lifetime  of  the  testator,  who 
died  shortly  after  his  father  intestate,  and  without 
male  issue.  In  a  suit  by  the  widow  of  S,  claiming 
as  his  heir  and  representative  to  recover  the  share  A 
XT,  as  having  descended  to  S,  absolutely,  and  to  ob- 
tain partition, — Held  that,  inasmuch  as  U.  survived 
the  testator,  the  gift  to  the  male  issue  of  the  testa- 
tor's sons  was  void  for  remoteness  as  including  ob- 
jects who  might  have  come  into  existence  after  the 
testator's  death,  and  therefore  be  incapable  of  taking. 
The  rule  that  where  there  is  a  gift  to  a  class, 
and  some  persons  constituting  that  class  cannot  take 
in  consequence  of  remoteness,  the  whole  bequest 
must  fail,  as  well  as  the  principle  of  the  English 
Courts  in  deciding  questions  of  remoteness,  that 
regard  is  to  be  had  to  possible  and  not  to  actual 
events,  is  applicable  to  the  interpretation  of  the  wills 
of  Hindus.  The  gift  to  the  male  issue  being  void,  the 
subsequent  limitations  wero  also  void.  A,  therefore, 
and  through  him  the  plaintiff,  was  entitied  to  a  share, 
in  such  part  of  the  testator's  estate  as  by  reason  of 
the  invalidity  of  the  gifts  in  his  will  was  undisposed 

of.    SOUOAMINBT  DOSSBB  V,  JOOBSH  CHUNDBB  DuTT 

[L  I..  B^  a  Calc^  282 
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Class  of  whom 


some  only  are  in  existence, — A  bequest  by  a  Hindu 
to  a  class  of.  persons,  some  of  whom  are  not  in  exist- 
ence at  the  date  of  testator's  death,  is  wholly  void ; 
and  the  fact  that  some  of  the  class  are  then  living 
and  capable  of  taking,  will  not  enable  the  class 
to  open  out  and  let  in  any  after-bom  members  of  the 
dass.  Khbbodbmonbt  Dossbb  v.  DoOBaAMONBT 
DoBSBB  .    L  Ik  B^  4  Calo^  456 

[2  C.  L.  B^  112:  8  C.  L.  B^  815 
But  see  Raiclal  Sbtt  o.  Kanai  Lal  Sbtt 

[I.  Ij.  B.,  12  Calc,  688 
and  Rai  Bishbn  Chand  «.  Ashaida  Kobb 

[I.  Ii.  B^  6  AIL,  660:  L.  B^  111.  A^  164 
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76,  HemoteJXBBB.—'*  Descendant*/' 

r— Bequest  creating  aerie*  of  life  interests. — Under  a 
bequest  by  a  Hindu  of  RIO  per  month,  followed  by  a 
direction  to  the  following  effect : "  In  this  manner  con- 
tinue to  pay  in  the  legatee's  name  so  long  as  he  shall  be 
alive;  after  his  death  continue  to  pay  tiie  same  to  his 
descendants  from  generation  to  generation/' — Held, 
1st,  that  the  legatee  took  only  a  life- interest  under  the 
bequest ;  2iid,  that  the  words  *<  from  generation  to  ge- 
neration" did  not  import  more  than  what "  absolute- 
ly "  and  "  for  ever  "  import  in  an  English  instrument ; 
3rdt  that  the  descendants  in  existence  at  the  time  of 
the  tenant-for-life's  death  took  absolutely  as  a  class  ; 
and  4th,  that  such  descendants  were  entitled  in  equal 
shares  to  an  amount  sufficient  to  produce  the  monthly 
sum  of  BIO.  Remarks  on  the  construction  of  Hindu 
wills.  <*  Descendants  "  of  the  testator  in  a  Hindu  will 
would  include  children  and  grandchildren  living  at 
his  decease,  but  not  the  testator's  brother  or  widow. 
There  is  no  rule  of  Hindu  law  imposing  any  restric- 
tion in  point  of  time  on  the  operation  of  a  bequest 
creating  a  series  of  successive  life-interests  in  each 
generation  of  a  legatee's  descendants ;  but,  semble, 
the  grounds  of  the  rules  ngainst  perpetuities  are 
applicable  to  the  property  of  Hindus,  and  the  Courl 
will  be  very  reluctant  to  construe  a  Hindu  will  so  as 
to  tie  up  property  for  an  indefinite  period.  Abuica- 
GAH  MuDALi  V,  Amxi  Akkal        .     1  Mod^  400 
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Estate     tail. — 


Aeenmulation. — A  Hindu,  by  his  will,  directed  that 
his  estate  should  remain  Intact,  and  that  the  profits 
should  be  applied,  in  the  first  place,  towards  per- 
forming religious  duties ;  and  he  provided  that  his 
immoveable  property,  business,  and  the  capital  stock 
thereof  should  also  remain  intact,  and  that  his  heirs, 
sons'  sons,  and  great-gprandsons  in  succession,  should 
be  entitled  to  the  profits,  no  person  having  any  right 
of  alienation.  The  testator  then  provided  that  his 
eldest  son  should^  acti  as  manager  and  shebait,  and 
prepare  accounts ;  and  that  he  should  have  no  power 
of  alienation.  He  then  made  provisions  for  the  pay- 
ment of  Oovemment  revenue,  and  declared  that,  of 
the  surplus  profits,  six  sixteenths  should  be  applied, 
in  part,  towards  the  worship  of  his  ancestral  deities, 
and  the  residue  towards  the  maintenance  of  all  the 
members  of  the  family,  and  religious  ceremonies; 
the  remaining  ten  sixteenths  to  be  carried  to  the 
credit  of  his  estate.  In  case  of  dispute  between  his 
eldest  son  and  the  testator's  third  wife,  the  mother 
of  the  testator's  minor  children,  the  testator  directed 
that  his  eldest  son  should  receive  five  sixteenths  of 
the  ten  annas  share ;  if  another  son  should  be  bom  of 
the  testator's  third  wife,  the  remaining  eleven  six- 
teenths was  to  go  to  her  sons.  If  no  son  was  born, 
then  the  eldest  son  was  to  lake  five  and  a  half  six- 
teenths, and  the  sons  of  the  ijiird  wife  the  remaining 
ten  and  a  half  sixteenths,  absolutely,  as  long  as  the 
family  remained  joint ;  the  expenses  of  the  debsheva 
and  maintenance  of  the  family  were  to  be  defrayed 
from  the  six  annas  share.  In  case  of  separation,  the 
shares  of  the  sons  were  to  be  placed  to  their  respect- 
ive credits  every  year,  each  son  on  attaining  majority 

ir 
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RemoteneBS  -continued. 

to  be  entitled  to  his  share.  The  testator  then  pro- 
vided that,  in  case  of  separation,  his  sons  (with  the 
exception  of  the  landed  properties  and  capital  stock 
of  the  business,  and  the  articles  used  by  the  idols) 
8hoi4d  be  at  liberty  to  take  the  moveable  property 
absolutely  according  to  the  conditions  laid  down  for 
the  division  of  the  ten  annas  share  of  the  profits. 
He  then  provided  for  the  maintenance  of  his  third 
wife  and  minor  sons  out  of  the  six  annas  share, 
each  son  on  attaining  majority  to  be  entitled  to  his 
share  under  the  will  a^lutely.  After  providing 
that  his  sons  should  live  in  his  ancestral  dwelling- 
house,  but  that  none  of  them  should  have  any  power 
of  alienation,  the  testator  directed  that,  if  any  of  his 
heirs  died  without  male  issue,  the  widow  of  such 
heir  should  receive  maintenance  only,  and  that  his 
grandson  by  a  daughter  should  get  nothing,  but  his 
share  should  go  over  to  the  surviving  sons.  The 
testator  finally  directed  that  his  eldest  son,  son's 
grandsons,  and  other  heirs  in  succession,  should  per- 
form the  duties  of  kurta  and  shebait.  In  a  suit  by 
the  widow  of  one  of  the  testator's  sons  by  his  third 
wife,  seeking  to  recover  such  a  share  of  the  testator's 
property  as  she  would  have  been  entitled  to  in  case 
of  intestacy, — Held  that  the  intention  of  the  testa- 
tor, in  disposing  of  the  profits  of  the  six  annas  share, 
was  not  an  intention  to  create  a  valid  estate  in  the 
corpus  in  favour  of  any  individual,  but  to  tie  up 
such  corpus  and  to  give  the  profits  only  to  his  male 
descendants;  or,  in  other  words,  to  create  a  sort  of 
estate  in  tail  male  in  the  profits,  and  that  the  bequest 
was  void.  Seld  also  that  the  disposition  of  the  ten 
annas  share  of  the  profits  was  void,  there  being  in 
one  event  a  direction  to  accumulate  for  ever  with- 
out a  disposition  of  the  profits;  and  in  the  other 
event,  the  g^t  was  void  for  the  same  reasons  as  the 
gift  of  the  six  annas  share.  Held  further,  that  the 
disposition  of  the  family  dwelling-house,  save  in  so 
far  as  it  prohibited  alienation,  was  good,  and  that 
there  was  a  sufficient  disposition  of  the  moveable 
property.  Shookhot  Chundbb  Dass  «.  Mono- 
KASi  DAfli  .        .        .    I.  Ifc  R.,  7  Calo.,  268 

[8  G.  I«.  R.,  478 

Held  on  appeal  by  the  Privy  Council,  affirming 
this  decision,  that  the  Hindu  law  does  not  allow  such 
a  disposition  of  property  as  would  have  been  made  by 
a  testator  whose  intention  was  to  give  to  his  descend- 
ants the  profits  only  of  his  estate  for  their  benefit, 
and  for  the  maintenance  of  religions  services,  but 
not  to  dispose  of  the  estate  itself.  Held  that,  ac- 
cording to  the  true  construction  of  the  will  taken 
altogether,  the  testator's  intention  was  not  to  pass 
the  estate.  This  was  confirmed  by  the  clauses  against 
alienation,  and  for  the  accumulation,  as  long  as  the 
family  should  remain  joint,  of  a  certain  share  of  the 
profits;  another  portion  being  assigned  for  the  re- 
ligions services.  This  was  not  a  case  in  which  a 
testator,  having  expressed  an  intention  that  his  estate 
should  pass,  had  added  a  clause  against  alienation,  in 
which  case  the  latter  clause  would  have  been  merely 
void.    Held,  accordingly,  that  this  bequest  was  in- 
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HemoteneBB—'ContinMed, 

vaEd.  An  account  of  the  profits  of  the  estate,  from 
the  date  of  the  death  of  the  testator,  having  been 
ordered  by  the  decree  of  the  Court  below,  in  favoor 
of  the  inheritor  of  a  share  at  whose  instance  the 
bequest  was  held  invalid, — ffeld  that  this  did  not  mean 
that  enquiry  should  be  made  into  the  different  pay- 
ments by  the  manager  for  the  time  being,  or  moneys 
taken  out  by  the  members  of  the  family,  but  that  it 
should  be  ascertained  to  what  portion  of  the  savings  of 
the  family,  or  of  the  accumulations  made,  such  s^er 
would  be  entitled;  and  that  this  order  was  accord- 
ingly correct.  Shookkoy  Chukdbb  Dabs  v.  Mono- 
HABi  Dasx  .    I.  Ij.  B.,  11  CalCy  684 

[!«.  B^  12  I.  A^  108 
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— — ^— Ferpeiuiiies. — Truwts 

for  foorthip, — SeeUal  in  will  <u  to  inteniion  to  create 
perpetuity, — The  testator  by  his  will,  dated  24th 
December  1878,  which  recited  that  he  was  desirous 
of  disposing  of  his  moveable  and  immoveable  estate, 
so  as  to  ensure  a  perpetual  income  for  the  worship  of 
the  family  idols,  and  the  maintenance  of  his  heirs, 
after  making  provision  for  his  funeral  and  shradh, 
and  for  the  payment  of  a  pecuniary  legacy,  gave  and 
bequeathed  all  his  moveable  estate  to  the  Official 
Trustee  of  Bengal  for  the  time  being,  on  trust  out  of 
the  income  to  pay  over  the  same  to  the  trustees  of 
the  will,  to  whom  he  devised  and  bequeatiied  all  his 
immoveable  estate  and  the  income  of  his  moveable 
estate  in  the  hands  of  the  Official  Trustee  on  trust 
for  the  maintenance  of  the  family  idol,  subject  to  the 
following  truste : — In  the  first  place,  out  of  the  income 
of  the  moveable  estate,  to  keep  all  the  houses  in  the 
trust  premises  in  repair;  in  the  second  place,  to  suffer 
his  two  widows,  K,  and  JD.,  with  their  chUdren  and 
families,  to  reside  in  the  family  dwelling-house,  during 
their  lives,  and  on  their  deaths  to  suffer  all  his  heirs, 
according  to  the  Hindu  law  of  succession,  to  reside 
in  such  house  for  ever ;  in  the  third  place,  to  pay  out 
of  the  moveable  estate  to  his  wife  K.  montn^  B5 
during  her  natural  life,  and  to  her  children  monthly 
fi95,  during  the  same  period,  and  on  her  decease  to 
her  children  and  their  heirs  according  to  fiSndu  law, 
monthly  RlOO  for  ever,  for  their  support  and  mainte- 
nance. (Similar  truste  in  favour  of  L,  and  her  children 
followed.)  The  residue  of  the  income  of  the  moveable 
estate  was  directed  to  be  paid,  by  moieties  to  the 
widows,  and  on  the  death  of  each,  her  share  was  to 
be  given  to  her  issue  in  the  same  way  as  the  other 
sums  were  directed  to  be  paid  to  them  respectively. 
Seld  that  the  recital  as  to  the  testetor's .  desire  to 
estebUsh  a  perpetuity  did  not  invalidate  the  sujMequent 
truste,  so  far  as  they  were  otherwise  good  according 
to  law;  that  the  trust  for  the  repair  of  the  house  was 
valid  during  the  lives  of  the  two  widows  and  the 
survivor  of  them;  that  the  trust  to  allow  the  two 
widows  and  their  families  to  occupy  the  family 
dwelling-house  was  a  trust  for  the  widows  and  no  one 
else,  empowering  them  with  their  families  and  any 
others  whom  they  might  choose  to  make  members  of 
their  families  to  reside  in  the  house ;  that  the  trust 
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to  allow  the  testetor's  children,  and  their  heirs  on 
death  of  the  widow,  to  occupy  the  house  was  void ; 
that  the  wives  were  entitled  to  fi5  monthly,  and  the 
children  of  each,  during  the  lives  of  their  respective 
mothers,  to  &95,  equally ;  that  the  truste  to  pay  RlOO, 
monthly,  to  the  children  of  each  of  the  widows,  on 
their  respective  deaths  for  ever,  was  void ;  that  the 
gift  of  the  residue  to  the  widows  in  moieties  was 
valid  for  their  respective  lives,  but  the  gift  to  their 
issue  on  their  respective  deaths  invalid,  and  that  the 
trust  for  the  worship,  subject  to  the  other  trusts,  so 
far  as  they  were  valid,  was  good.  Eally  Pboboho 
MiTiBB  9.  GkxPBB  NatA  Kub     .    7  C.  Ii.  B^  Ml 


79. 


Bequeet  void  for 


remoteneee. — ^A  Hindu  testetor  died  possessed  of  con- 
siderable property,  and  leaving  a  will,  dated  12th  Sep- 
tember 1870,  by  which  ho  appointed  his  wife  exe- 
cutrix in  the  following  words : — •*  I  appoint  my  wife, 
A,  JD,,  executrix  on  my  behalf,  and  vest  her  with 
entire  authority  and  responsibility.  After  my  de- 
cease my  said  wife  shall  perform  all  duties  according 
to  my  instructions  embodied  in  the  following  para- 
graphs. [After  reciting  that  his  wife  was  a  purda 
wom^n,  and  that  his  three  sons  were  disobedient  and 
extravagant,  he  appointed  certain  persons  managers 
to  perform  certain  duties  under  the  will  which  could 
not  be  performed  by  a  purda  woman :  and  after  vari- 
ous minor  bequeste  and  directions,  he  directed  that 
if  it  should  appear  to  ihe  executrix  or  executors  for 
the  time  being  that  they  would  not  be  able  to  pro- 
tect the  property,  then  they  should  form  a  family 
fund  in  the  dovemment  Trust  Fund  of  all  the 
property,  and  that  the  interest  thereof  should  be 
employed  in  the  performance  of  certain  religious 
ceremonies  and  the  family  expenses,  and  then  be- 
queathed as  follows] : — "  Whatever  Company's  paper, 
moveable  and  immoveable  property,  Ac.,  shall  be 
formed  into  a  family  fund  in  the  Qovemment  Trust 
Fund,  my  great-grandsons  shall,  when  they  attein 
majority,  receive  the  whole  to  their  satisfaction,  and 
they  will  divide  and  take  the  same  in  accordance 
with  the  Hindu  law.  Ood  forbid  it,  but  should  I 
have  no  g^reat-gprandsons  in  the  male  line,  then  my 
daughter's  sons,  when  they  are  of  age,  shall  take  the 
said  property  from  the  Trust  Fund  and  divide  it 
according  to  the  Hindu  shastras  in  vogue."  The 
testator,  left  living,  at  the  time  of  his  death,  one 
son's  son,  three  sons,  and  a  daughter  and  her  sons, 
but  no  great-grandson.  Seld  that  the  bequest  to 
the  great-grandsons  was  void  and  inoperative  for 
remoteness,  that  the  bequest  to  the  daugHler's  sons 
was  dependent  on,  and  not  alternative  to,  the  gift  to 
the  great-grandsons,  and  therefore  a  bequest  void 
under  section  103  of  the  Succession  Act.  Seld,  also, 
that  A,  D.  was  invested  under  the  wUl  with  only  a 
representetive  character,  and  was  therefore  not  en- 
titled beneficially  to  any  residue  of  the  estete  as 
against  parties  who  might  l^ve  any  interest  therein. 
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80. 


'  Male  issue. — Gift 


io  unborn  person, — Bequest  void  for  Remoteness, — 
Wher9  a  testator  directed  in  hia  ynJl  that  {1st)  <*on 
the  death  of  ^ther  of  my  four  soda  leaving  Uwfol 
male  iBsne*  such  issue  shall  sacceed  to  the  capital  or 
principal  of  the  respectiye  shares  of  his  or  their 
deceased  father  or  fathers,  to  he  paid  or  transferred 
to  them  respectively  on  attaining  the  full  age  of 
twenty-one  years;  {2nd^,  if  either  of  my  fbur  sons 
shall  die  leaving  male  issue  and  the  whole  of  such 
issue  shall  afterwards  die  under  the  age  of  twenty-one 
yean  and  without  male  issue,  the  slutre  or  shares  of 
the  sons  so  dying  shall  go  and  helong  to  the  survivors 
of  my  said  sons  and  to  my  two  grandsons  (named  in 
the  will)  for  life  and  their  respective  male  issue 
absolutely  after  their  death ;  and  (Brd),  on  the  death 
of  either  of  my  sons  without  leaving  any  male  issue 
his  share  is  to  go  and  belong  to  the  survivors  of  my 
said  sons  and  my  two  grandsons  (named  in  the  wiU) 
for  life,  and  thiair  respective  male  issue  absolutely 
after  their  death  in  the  same  planner  and  proportions 
as  hereinbefore  described  respecting  their  original 
shares;    it  was  held:  i«<~That  a  vested  interest 
was  conferred  upon  the  issue  immediately  upon  the 
death  of  the  father.    The  expression  "  to  be  pud  oi 
transferred  to  them  respectively  on  attaining    the 
age  of  twenty-one  years "  was  a  mere  attempt  to 
defer  the  period  of  payment  to,  or  enjoyment  by,  • 
such  issue,    ^nd — ^That  the  gift  over  was  void,  be- 
cause the  event  on  which  it  was  to  take  effect  might 
be  indefinitely  remote,  even  if  the  words  "nude 
issue"  be  construed  as  meaning  sons.    The  meaning 
of  "  male  issue  "  is  not  confined  to  sons  alone.  3rd^ 
That  in  accordance  with  the  ruling  in   Qanendra 
Mohan  Tagore  v.  Upendra  Mohan  Tagore,  4  B,  L. 
B.,  O.  C.tl08,  a  gift  by  a  Hindu  to  a  person  not  as- 
certained or  capable  of  being  ascertained  at  the  time 
of  the  death  of  the  testator  cannot  take  effect; 
therefore,  the  gift  to  the  unborn  male  issue  of  the 
sons  and  grandsons  of  the  testator  must  faiL    Where 
there  is  a  gift  to  a  class,  and  some  persons  constitu- 
ting such  class  cannot  take  in  consequence  of  the 
remoteness  of  the  gift  or  otherwise,  the  whole  be- 
quest must  fail.    Held  also,  in  accordance  with  Oa^ 
nendra  Mohan  Tagore  v.  Upendra  Mohan  Tagore, 
4  B.  L,  B,,  O.  C,  108,  that  a  Hindu  cannot^  under 
any  circumstances,  make  a  g^t  by  will  to  an  unborn 
person    or  persons.    Bbamamayi    Dasi    «.  Jacobs 
Chahdba  Duit       .        .        .    8  B.  L.  B.,  400 


8L 


Gift   void    for 


remoteness.^^Where  a  will  gave  the  testator's  widow 
permission  to  adopt  and  made  provision  for  the  adopt- 
ed son  entering  into  possession  after  her  death,  pro- 
vifJUng  further  that  if  the  adopted  son  died  unmarried, 
the  estate  should  pass  to  the  testator's  nearest  sapin- 
da  gyanti, — MM  that  the  gift  or  bequest  was,  accord- 
ing to  the  doctrine  laid  down  by  the  Privy  Council  in 
the  Tagore  casst  9  B.  L.  B,,  S77,  void  and  of  no 
effect,  because  the  nearest  sapinda  was  a  person  who 
might  not  be  in  existence  at  the  death  of  the  testator. 
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being  one  who  could  not  be  ascertained  at  that  time. 
Rakgvtibb  Aohasjbb  0.  Ebisto^Sookdubbb  Debia 
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Bindu      Wills 


Act  ("XZIofl870J,ss,  2,  3,  and  6,—8uceestion  Act 
(X  ofl865J,  ss.  98,  99,  and  101.— Gift  to  unborn 
persons. — A  Hindu  testator,  by  his  will  made  in  1872, 
provided  that  should  he  never  have  a  son,  his  daugh- 
ter's sons,  when  they  came  to  years  of  discretion, 
should  receive  certain  properties  in  equal  shares;  and 
he  directed  that,  if  his  daughters  had  no  sons,  or 
should  not  be  likely  to  have  sons,  then  that  such  of 
his  daughters  as  should  reside  in  the  ancestral  family 
dwelling-house  should  receive  a  certain  monthly  iJ- 
lowance.  The  testator  died  in  1873,  leaving  only  his 
daughters  him  surviving.  Held  that  the  will  being 
govemed'by  the  Hindu  Wills  Act,  the  bequest  to  the 
daughters'  son  was  valid.  The  rule  of  construction 
laid  down  in  the  Tagore  case,  9  B.  L.  B.,  877,  does 
not  apply  to  wills  of  Hindus  made  since  the  passing 
of  Act  XXI  of  1871.  The  words  « create  any  inter- 
ests,''  in  the  hist  proviso  to  section  3  of  ,the  Hindu 
Wills  Act,  should  be  read  as  referring  only  to  the  es- 
tate or  interest  which  can  be  given,  without  reference 
to  the  further  question  to  whom  it  can  be  g^ven.  Al- 

ANaAKOKJOBI  DaBBB  V,  SONAICOHI  DaBEB 

[L  L.  B,  8  Gala,  167:  9  C.  JU  R^  121 

Seld,  on  appeal,  a  gift  by  will  to  persons  unborn 
at  the  time  of  the  death  of  the  testator,  whether  made 
prior  or  subsequently  to  the  passing  of  the  Hindu 
Wills  Act,  is  void.  The  words  "  to  create  an  inter- 
est," in  the  fifth  proviso  to  section  3  of  the  Hindu 
Wills  Act,  apply  both  to  the  quantity  and  quality  of 
the  interest  created,  and  in  their  natural  and  ordinary 
meaning  include  the  capacity  of  a  donee  to  take. 
AuuroAXoirjOBi  Dabbb  v.  Sonakoki  Dabbb 

[L  li.  R.,  8  Calo.,  687:  10  C.  L.  R^  468 
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Gift    to  grand" 


sons  itfter  death  of  annuitants. — Vesting,  Post- 
ponement  of. — Inconsistent  declarations  rejected.^ 
A  testator,  after  charging  certain  annuities  and  other 
payments  on  his  estate,  gave  the  whole  of  his  pro- 
perty to  his  grandsons  in  these  words : — "  I  give  the 
whole  of  my  property  to  my  grandsons;  but  until 
those  portions  of  the  said  property  and  the  monthly 
stipends  which  1  have  given  to  some  to  enjoy  for  the 
natural  term  of  their  lives  shall  revert  to  the  estate 
after  their  deaths,  my  estate  shall  not  be  divided 
amongst  any  of  my  grandsons  or  my  great-grand- 
sons. After  all  the  pensioners  have  died,  and  after 
the  enjoyment  of  the  said  pensions  and  property  shaM 
have  ceased,  the  executor's  powers  shall  be  annulled, 
and  then  my  grandsons  and  my  grandsons'  heirs — 
that  is  to  say,  my  great-grandsons — shall  be  able  to 
divide  the  whole  of  the  property  and  take  their 
fathers'  shares."  He  further  directed  that,  for  five 
years  after  his  death,  his  family  should  remain  joint, 
and  allowed  to  his  executors  B400  for  family  expenses. 
Seld  that  the  will  contained  sufficiently  direct  words 
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of  present  gift  to  the  g^ndsona,  and  that  the  cUiuse 
in  which  it  was  attempted  to  postpone  the  enjoyment 
in  possession,  and  other  clauses  which  directed  accn- 
mulation,  must  be  rejected  or  disregarded  as  inconsis- 
tent or  repugnant.  Eeld  also  that  the  fact  that  the 
estate  was  subject  to  partial  trusts  or  charges  did  not 
postpone  the  vesting  in  possession ;  nor  would  it,  even 
according  to  English  law,  let  in  g^randsons  of  the 
testator  born  after  his  death  during  the  continuance 
of  the  trusts.  Alangamonjori  Dahee  v.  Sonamoni 
Dahee,  I,  L,  £.,  8  Cale.,  687,  discussed  by  Pontifbx, 
J.  Eallt  Nath  Nauoh  Chowdhbt  v.  Chundbb 
Nath  Nauoh  Chowdhsy 

i:LI..B^8Calo^  878:  10 C. I«. R., 207 
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Bequest  excluding   legal 


course  of  inheritanoe.—G^i^  ineffectual  eofar 
as  it  departs  from  the  law  of  inheritance, — Gift 
of>er  of  accrued  share, — ^A  testator  gave  by  his  will 
to  three  sons  of  his  brother  certain  estates  **  for  pay- 
ment of  the  expenses  of  their  pious  acts."  He  also 
directed  as  follows :  "  The  said  three  nephews  shall 
hold'  possession  of  the  above  in  equal  shares,  and 
shall  pay  the  Government  revenue  of  the  same  into 
the  CoUectorate.  They  shall  have  no  right  to  alienate 
the  same  by  gift  or  sale,  but  they,  their  sons,  grand- 
sons, and  their  descendants  in  the  male  line  shall 
enjoy  the  same,  and  shall  perform  acts  of  piety  as 
they  respectively  shall  think  fit  for  the  spiritual 
welfare  of  our  ancestors.  If  any  die  without  leaving 
a  male  child,  which  God  forbid,  then  his  share  shall 
devolve  on  the  surviving  nephews,  and  their  male 
descendants,  and  not  on  their  other  heirs."  In  a  suit 
between  the  survivor  of  the  three  nephews  and  the 
testator's  heir, — Held  by  the  High  Court,  a  gift  by 
will  upon  condition  that  the  subject-matter  should 
descend  to  heirs  male  only,  is  void  by  Hindu  law. 
Meld  also,  that  the  gift  was  bad  in  so  far  as  it  re- 
stricted the  subject-matter  of  the  gift  to  male  de- 
scendants, but  that  the  language  useid  relating  to  the 
^  fpit  over  to  the  testator's  surviving  nephew  or 
nephews,  was  not  inconsistent  with  the  intention  of 
the  testator  that  the  whole  augmented  share  should 
pass  to  the  plaintiff,  the  sole  surviving  nephew;  but 
that,  having  regard  to  the  doctrine  frequently  acted 
upon  by  the  Courts  of  India,  he  was  only  entitled  to 
a  life-estate  therein.  Shobhi  SHiXHirBBSsrB  Roy 
V,  Tabokessub  Boy  .  L  Ii.  R^  6  Calc,  421 

Held,  on  appeal  by  the  Privy  Council,  that  a  gift  by 
will,  attempting  to  exclude  the  l^;al  course  of  inherit- 
ance, is  only  effectual,  in  favour  of  such  person  as 
can  take,^the  extent  to  which  the  will  is  consistent 
with  the  Hindu  law ;  and  It  b  a  distinct  departure 
from  that  law  to  restrict  the  order  of  succession  to 
males  excluding  females ;  that  the  attempt  to  alter  the 
legal  course  of  inheritance  failed,  and  that  the  estate 
taken  under  the  above  clause  was  only  for  life.  The 
gift  over  of  a  life-estate  was  competent :  it  being  to 
persons  alive,  and  capable  of  taking  on  the  death  of 
the  testator,  and  to  take  effect  on  the  death  of  a  person 
or  persons  then  alive.    On  the  death  of  one  brother  his 
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share  went  to  the  two  other  brothers,  and  on  the  death 
of  one  of  the  latter  his  augmented  share,  made  up  of 
his  original  and  accrued  share,  went  to  the  survivor. 
Tabokessub  Roy  v.  Soshi  Shikhubessub  Roy. 
SosHi  Shikhubessub  Roy  v.  Tabokessub  Roy 

[  I.  L.  B^  9  Calc.»  952 :  18  C.  L.  B.,  62 
L.  B^  10  I.  A^  61 
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Use  of  words  "putra  pou- 


tradi  "kraxaLe,**— Condition  subsequent. — In  a  will, 
the  words  **putra  poutradi  krame,**  recognised  as 
apt  for  conveying  an  estate  of  inheritance,  do  not 
limit  the  succession  to  male  descendants  and  will  in- 
clude female  heirs  of  a  female,  where  by  law  the  es- 
tate would  descend  to  such  heirs.  The  will  of  a 
Hindu,  who  died,  leaving  only  a  widow,  a  daughter's 
daughter,  and  a  brother,  directed  as  foUows : — "7.  If 
no  daughter  or  daughter's  son  of  mine  should  be 
living  at  the  time  of  the  death  of  my  wife,  then  my 
grand-daughter  (daughter's  daughter)  shall  become 
the  proprietress  of  my  property,  and  shall  remain  in 
undisputed  possession  thereof,  'putra  poutradi 
krame,*  "  8.  If  the  death  of  my  wife  should  take 
place  before  my  daughter's  daughter  arrives  at 
majority  and  bean  a  son,  then  the'  whole  of  the  es- 
tate shall  remain  in  charge  of  the  Court  of  Wards 
until  she  arrives  at  majori^  and  bears  a  son."  "  9.  If 
my  daughter's  daughter  should  be  barren  or  a  sonless 
widow,  or  if  she  should  be  otherwise  disqualified,  she 
shall  not  become  entitled  to  my  property,  but  shall 
receive  an  allowance  of  fiSOO  per  mensem  for  her 
life."  "  20.  If  no  son  or  daughter  should  be  bom  to 
me,  and  if  my  daughter's  daughter  should  die  before 
she  bears  a  son,  or  if  she  should  be  barren  or  become 
a  sonless  widow,  or  be  otherwise  disqualified,  then 
the  whole  of  my  properties  shall  pass  into  the  hands 
of  the  Government."  The  will  further  directed  the 
use  of  the  money  by  the  Government  in  that  event, 
for  certain  charitable  purposes.  In  an  administra- 
tion-suit brought  by  the  Secretary  of  State  in  Council 
against  the  testator's  brother,  wife,  and  grand- 
daughter, for  the  carrying  out  of  the  trusts  of  the  will, 
— Held  that  clause  7,  if  it  stood  alone,  would  confer 
an  absolute  estate  on  the  daughter's  daughter  on  the 
death  of  the  widow;  that  the  disqualifications  in 
clause  9  must  come  into  operation,  if  at  all,  at  or 
before  the  death  of  the  widow ;  and  that  it  was  un- 
necessary to  decide  whether,  if  they  had  been  condi- 
tions subsequent,  they  would  or  would  not  have  been 
in  violation  of  Hindu  law;  that  clause  20  was  sup- 
plementary to  clause  9,  and  that  by  it  the  gift  over 
to  the  Government  was  to  take  effect,  if  at  all,  im- 
mediately upon  the  widow's  death  in  the  event  of  the 
granddaughter  dying  before  her  without  having 
borne  a  son,  or  in  the  event  of  the  granddaughter 
being  disqualified  at  the  date  of  such  death.  One 
possible  event  not  having  been  provided  for  by  the 
will,  viz.,  that  of  the  granddaughter  predeceasing 
the  widow,  having  borne  a  son,  their  Lordships  did 
not  decide  what  would  happen  on  the  occurrence  of 
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^ONDU  ULW—WILIs—eonHimed. 

6.  CONSTBUCTION  OP  VilLLB—eonHnued. 

(ft)  Spbciai  Casbs  ot  CoNSTErcTioir— cowttmwrf. 

XTse  of  words  "putra  poutradi  krame  "— 

continued. 

that  event.    The  rights  of  a  son  yet  unhom  wonld 

not,  in  the  ca»e  sapposed,  be  affected  by  any  judg- 

xnent    in    these    proceedings.    Lady    LangdaU    v. 

JBriggf,  8  De  Gex.,  M,  and  G.,  391,  as  explained  in 

the  Tagore  case,  9  B,  X.  It.,  877,  approved.     Ram- 

ULLI.    MOOKBBJSB    V.    SbOBBTABT    OF     StATB    POB 

IiTDiA  IN  Council 

rLIi.B^7Calo.,d04:  10  C.  I..  R.,  849 
I..B^8I.A.,46 

snron  widow. 

8§e  CA8B8  UNDBS  HiNDXT  LAW— WiDOW. 


—  CKftto— 

See  Cabbs  riTDBB  HiKDtr  Law— Gibt — 

COHBTBTTOTlbN  OB    GeFTS  BY  WiLL  OB 

Dbbd. 
See  Rb8  Judicata— Parties— Samb  Pab- 

TIBS  OB  THBIB  BbPBBSEHTATIVBS. 

[LI-.R^1A1L,784 

—  Power  of  alienation  of— 

See  Cabbs  undbe  Hindu  Law— Ambka- 

TiON — ^Alienation  by  Widow. 
See  Hindu  Law— Gira— Power  to  make 

AND  ACCBFT  GiBTS. 

[I.L.B^IAIL.784 

— ^  Power  of;  to  adopt. 

See  Cases  under  Hindu  Law — ^Adoption 
— Requisites  bob  Adoption— Autho- 
rity. 

See  Cases  under  Hindu  Law — ^Adop- 
tion—^Who  MAY  ADOPT, 

—  Power  to  Bue  executors  and  trtis- 

tees  for  share  of  estate  with- 
out certifioate. 
See  Cbrtibioate  op  Administration— 
Right  to  bub    or  bxbcutb   Dborbb 
without  Cbrtificatb. 

[L  L.  B^  a  Calo^  46 

Bight   of  residenoe  in  family 

dwelling-house. 

See  Cases  under  Hindu  Law— Family 
Dwelling-house. 

—  Suit  by,  as  administratrix  of  hu»- 

band  having  minor  son. 

See  Lettbrs  op  Administration. 

[L  L.  B^  2  Gale,  481 


—  With  permission  to  adopt.  Posi- 
tion of — 
See  Hindu  Law— Adoption— Epfect  op 
Adoption      .    L  L.  B^  2  Calo.,  286 


HINDU  VriDOW ^continued. 

See  Cases  undbr  Hindu  Law— Adop- 
tion— Failure  op  Adoption  or  Omis* 
8i0n  to  bxbroisb  power. 

HINDU  VBNDOB  OB  PUBCHASEB. 

See  Cases  under  Mahomedan  Law— Pre- 
emption—Right  OP  Pre-emption— 
Generally. 

HINDU  WUaLS  ACT. 

See  Hindu  Law— Will— Nuncupativb 
Wills  .        ^.     I.  L.  B,,  1  Bonu,  641 

See  Probate— To  whom  granted. 

[7  B,  L.  B.,  668 
See  Probatb— Eppect  op  Probate. 

[8  B.  Ij.  B,,  208 

See  Probate— Pboop  op  Will. 

[10  C.  li.  B.,  660 

B.2. 

See  Will— Attestation. 

[L  Ij.  B.,  2  Calo^  160 
L  Ii.  B.,  6  Gale,  17 

See  Probatb— Jurisdiction  op  District 

Courts  •    I.  L.  B.,  8  Bom.,  241 

[6G.Ii.B.,188 

See  Probatb— Power  op  High  Court  to 

Grant«  &o. 

[L  li.  B^  6  Bom.,  462,  708 

s.  8. 

See  Hindu  Law— Will— Construction 
OP  Wills— Special  Cases  op  Con- 
struction—Remot  KNE88 . 

[L  L.  B.,  8  Gale,  167, 687 

HOLIDAY. 

.  L •  Good    Friday. — Admission    of 

plaint, — The  reception  of  a  plaint  for  arrears  of  rent 
by  the  Collector  on  Qood  Friday,  although  by  the 
Circular  Order  of  the  Board  of  Revenue  sueh  day  is 
an  authorised  holiday,  is  not  illegal  Gobind  Ku- 
mar Chowdhry  v.  Hargopal  Nag 

[8  B.  I-.  B.,  Ap.,  72:  11 W.  B..  687 


2. 


Sunday. — Admission  of  plaint. 

— A  plaint  may  be  received  and  admitted  by  a 
Munsif  on  a  Sunday  or  other  holiday.  Ununto- 
ram  Chatterjbb  v.  Protab  Chunder  Shibo- 
MONBB 16  W.  B.,  281 


8. '■  IHal  on  Sunday. 

— Fining  witnesses  for  non-attendance. — Penal 
Code,  s.  174. — When  a  Magistrate  while  travelling  in 
his  district  tried  a  case  partly  at  one  place  and  then 
fixed  Sunday  at  noon  for  the  further  trial  of  the' case 
at  another  place,  and  the  witnesses  came  three  hours 
late  and  the  Magistrate  having  then  gone  on  they 
were  subsequently  sentenced  by  him  under  section  174 
of  the  Penal  Code  for  being  intentionally  absent, — 
Held  that  the  proceeding  was  irregular.  The  Magis- 
trate was  wrong  in  fixing  Sunday  for  the  trial  of  the 
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HOI«rDAY.~8uiids7-0Ojih'mMil. 
CBse,  and  the  witnesses  mighty  on  the  ground  that  it 
was  a  recognised  holiday,  have  refused  to  attend. 
QusBir  V,  Habgobivd  Datta  Sibkab 

[8  B.  L.  B^  Ap^  12 

Judicial  work, — 


D«/y  of  MasfiHraee.—MagiAnies  should  not  take 
up  judicial  work  on  Sundays.  Geijamon bb  r.  Ibhbh- 
OHFKDBB  .  .    W.B.,1864  0p^2 

5.  — — • Judff§,  Duty  of, 

^Jjooal  %nye9Hgatio%,—k  Judge  should  not  hold  a 
local  investigation  on  Sunday.  Jhubboo  Sahoo  « 
JrsaoDAKoiB.        .        ,        .    17W.B.,280 


Time  expiring  on— 


8$9  BBir0AL  Bbvt  Aot,  1869,  B.  29. 

See  Dbcbbb— OoKSTBircnoir  o»  Dbobbb— 
Pbb-bmption   .    LL.B.,  SAIL,  860 

See  Casbs  uhdbb  LiMiTATioir  Aot,  1877, 
8.  6. 

H0B08C0PE. 

See  EviDBiroB  Act,  b.  32,  ol.  6. 

[I.  li.  B.,  9  Calo.,  ei8 

H08PITAIh  bequest  TO— 

See  Will— CoKSTBUOTioir. 

C14B.Ii.B^442 

HOU8EBBEAKINa 

See  Pbiyatb  Defbkob,  Bight  of— 

[1  B.  L.  B.,  8.  TX^  8 
2  W.  B.,  Or..  42 


and  theft. 


See  SbHTBITOB— CUMULATITB  SBIflBKOBB. 

[I.I«.B.,lBom.,214 

W.  R,  1884,  Or.,  81 

2  W.  B.,  98 

6W.B.,Op.,49 

6  W.  B.,  Or.,  49,  92 

I.Ii.B^2All.,844 

1  Bom.,  87 

9  Bom.,  172 

I.  K  B.,  10  Bom.,  493 

•  Intent  to  have  sexual  inter- 

oonrse  which  wonld  be  adultery.— The 
prisoner  was  convicted  of  housebreaking,  his  object 
being  to  have  sexual  intercourse  with  the  complain- 
ant's wife.  Seld  conviction  valid,  the  object,  if  ac- 
complished, being  an  oifenoe.    Ahontmous 

[8Mad.,Ap.,e 
HOXrSE  TBESFASa 

See  Tbbbfass— HovSB  Tbbsfass. 

Huin)i. 


1.  Law  applioablb  to— 

2.  Ebdobsbmbnt 


CoL 


-HXnsmi-^otmiiiiueA. 
8.  Pbbbbntatiok 

4.  KOTIOE  OF  DiBHOVOUB 

6.  Liability  oy — 
6.  Iktbbbbt  oir—-         • 


CoL 

2573 
2574 
2576 
2577 


PbOPBBTY    IK    HUHBI  AND  FOBOBD 

HuKDis 2578 

JdKHMI  HVKDI         ....  2579 

See   Hnn>v   Law — Coittbaot— Billb  of 
Exchahob        .  2W.  B.,214 

[12  0.I..B^8d8 
See  Staxf  Aot,  1869,  8.  20. 

[LKB.,4Calo.,269 
See  Stakf  Aot,  1879,  b.  8. 

[LIi.B^8  0alo.,284 
See  Stamp  Aot,  1879,  b.  10. 

[I.I«.B.,2Mad.,178 


— -  FoBflesaion  of— 
See    Okvb    fbobakdi — Dooumbbtb    bb- 

LATIBO  TO  LOAKB,  &0. 

[L  K  B.,  1  BouL,  296 


Proof  of  payment  of— 

See   Ontts    fbobaitdi— Doottxbbts    bb- 
LATiNo  TO  Loans,  Ac. 

CLIi.B.,lBom.,296 

— — —  Suit  on— 

See  JCTBIBDIOTION— CAVSBS  OF  JUBISDIO- 

TiON— Caubb  OF  Action. 

PL  B.  L.  B.,  O.  O.,  78 
7  B.  L.  B.,  102,  586 
I.  li.  B.,  1  Bom.,  28 

See  Pbinoipal  and  Subbty— Disohabob 
OF  6i7BETr  .  7  B.  Ifc  B^  686 

See  Pbinoipal  and  Sttbbty— Liability 
OF  SUBBTY         .         .  4  O.  li.  R,  146 

1.  LAW  APPLICABLE  TO. 

L Application  of  English  law. 

— Analogy  between  hwndi  and  bill  of  esekanffe. — 
Where  the  analogy  between  native  hundi  and  Eng- 
lish bills  of  exchange  is  complete,  the  English  law  is 
to  be  applied.  Sitiooonauth  Ghosb  v.  Joddonath 
Ghattsbjbb    ....       2B^e,269 


2.  ENDOBSEMENT. 


2. E'eoesBity  for  endorsement. 

— Sundi  given  for  particular  purpoee. — Hundi  pay* 
able  to  order, — ^A  party  who  receives  a  hundi  for  a 
particular  purpose  must  apply  the  same  accordingly, 
and  neither  he  nor  any  third  party  knowing  the  fjicts 
can  by  afterwards  receiving  the  amount  detain  the 
same  from  the  principal.  Qumre, — Whether  a  hundi 
made  payable  *<to  order"  is,  according  to  Hindu 
law  and  the  custom  of  native  merchants,  negotiable 
without  a  written  endorsement  by  the  payee.     Raj- 

BOOPBAH  0.  BUDDOO 

[1  Ind.  Jur.,  0. 8.,  98 : 1  Hyde,  166 
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SUTSmi-Hsoniimued. 

2.  ENDOBSSMSNT'MfiMsNMi. 

ITeoemity  for  endorsement— co«<tmie<2. 

8b  — ^.^^-^— -^— ^— -  AMiffnmetU  of 
hmndLSilUofSxehan^eAet,  rofl8€6.^A  hundi 
which  contaioB  a  direction  on  enfficient  oonudera- 
tion  to  tiie  drawee,  and  accepted  by  him,  is  within  the 
terms  of  tiie  Bills  of  Exchange  Act,  and  such  a  docu- 
ment is  assignable  without  any  regular  form  of  en- 
dorsement if  sufficient  cause  appears  in  the  hand- 
writing of  an  endorser  to  indicate  an  intention  to 
assign  it.  Eabi  IifSiA  Bakk  «.  Vullib  Goolwant 
[1  Ind.  Jiir.»  N.  8^  M7 

•  Proof  of  endorsement.— Potewr 


of  endorser  to  eue. — Where  a  hundi  had  been  en- 
dorsed to  purchasers  who  subsequently  returned  it  to 
the  endorsers,  it  was  held  by  the  Appellate  Court 
(Stbbb,  J:,  diseeniiemte)  that  the  Judge  ought  not  to 
have  decided  against  the  endorser's  claim  because  he 
had  not  proved  that  the  note  had  been  endorsed  back 
to  him.  The  Court  would  assume  from  his  posses- 
sion that  he  had  a  right  to  it,  unless  the  contrary 
were  shown.    Btjitath  Sahoo  0.  Baohabam 

[1  Ind.  Jur.,  N.  8.»76:  6  W.  B.,  86 

Canoelment  of  endorsement. 


— Sndorteefor  purposes  qf  coUeetion,  Liability  of, 
— An  endorsee  for  purposes  of  collection  of  certain 
hundis,  under  the  circumstances  ordered  to  cancel  such 
endorsement  and  to  re-deliver  the  hundis  to  the  en- 
dorser. Such  an  endorsee,  not  having  received  the 
amount  of  the  hundis,  was  held  under  the  circum- 
stances not  liable  to  be  sued  for  the  value  thereof. 
Gtaitbb  Bax  v.  Palbb  Bam      •       2  N.  W.,  78 


6. 


8nit    after    endorsement.- 


Bill  payable  to  depositors, — Member  of  joint  family, 
— ^A  hundi  payable  to  the  depositor  is  only  payable 
to  the  drawer  or  his  endorsee.  When  the  dnkwer 
and  his  brother  are  members  of  an  undivided  Hindu 
family,  it  may  be  presumed  that  the  latter  is  en- 
titled to  act  for  the  former.  Yblibt  Doss  «.  Buna- 
BVB8BB  Bot      .        .        .       W.  R.»  1864»  262 

Suit  by   endorsee 


against  acceptor, — Notice  not  to  discount,  Sffeet  of 
— BonAJlde  holder  for  valuable  consideration, — ^To  an 
action  by  the  endorsee  against  the  acceptor  of  a  hundi, 
the  defence  was  a  certain  verbal  contract  between 
acceptor  and  payee,  of  which  the  plaintiff  had  notice ; 
and  that  by  the  custom  of  shroffs  the  defendant  was 
exonerated  by  such  notice.  Held  that  it  is  the  cus- 
tom of  shroffs  to  make  enquiries  of  the  acceptors  of 
hundis  before  discounting  them.  That  a  mere 
notice  by  the  acceptor  not  to  discount  does  not  affect 
his  liability  to  a  person  who  takes  a  hundi  bond  flde 
and  for  valuable  consideration  after  tech  notice. 
Khosal  Chuks  o.  Luchxbb  Chitnd 

[Boiirke,  O.  C,  161 

8.  PBESENTATION. 

Time    for    presentation.— 


Mundi  payable  on  arrival, — Liability  of  drawee, — 
Time  of  presentation.— The  custom  of  akhoiteef  at 
Jeypore,— Section  61  of  the  Negotiable  Instruments 


IDJISTDI-— continued, 

8.  PBBSENTATION— coa^'mieil. 

Time  for  presentation~eof»^*a««<2. 

Act  {XXriof  1881),--^  hundi  was  drawn  in  Cal- 
cutta upon  a  firm  at  Jeypore,  and  made  payable  on  ar- 
rival at  the  place.  The  hundi  reached  Jeypore  on  the 
5th  April,  but  was  not  presented  for  payment  until  the 
29th  of  that  month,  when  it  was  dishonoured,  and  soon 
after  the  drawee's  firm  became  insolvent.  Held  that 
the  hundi  was  presented  within  reasonable  time,  and 
the  delay  which  occurred  in  its  presentation  did  not 
absolve  the  drawers  from  liability.  In  considering 
the  questiop  whether  a  hundi  has  been  presented 
within  reasonable  time^  regard  should  be  had  to  the 
situation  and  interests  of  both  drawer  and  payee,  and 
to  the  distance  of  the  place  where  the  hundi  is  drawn 
from  that  where  it  is  to  be  accepted.  Mutty  Lall 
V,  ChogbkulXi  •        .       L  L.  B.»  11  Calc,  844 

■■   ■  Reasonable  time, — 


9. 

Qfiestion  of  time  of  presentation, — Drawer  without 
assets  in  hands  of  drawee, — Presentation  for  accept- 
ance within  reasonable  time  is  a  condition  precedent 
to  a  right  of  action  on  a  bill  or  hundi  payable  after 
sight.  Where  the  drawer  had  not  assets  in  the  hands 
of  the  drawee  at  or  subsequent  to  the  date  of  the 
hundi, — Held  that  the  question  of  presentation  within 
reasonable  time  was  immaterial.    Nilxuiq)  Akan- 

TAPA  V.  MBVBHI  ArUBAYA 

[LIi.B.,10Bom.,846 


10. 


Presentation   by 


purchaser, — ^A  purchaser  is  bound  to  present  a  hundi 
for  payment  within  a  reasonable  time.  Gopal  Dabs 
«.  Sbbta  Bam      ....    8  Agra»  268 


4.  NOTICE  OF  DI8H0N0ITB. 


n. 


Reasonable  notiee.— Cm^om. 


— English  law, — ^A  purchaser  is  bound  to  give  reason- 
able notice  of  dishonour, — that  is,  withm  the  time 
within  which  it  is  ordinarily  given  according  to  the 
custom  of  the  merchants  and  bankers  of  the  district, 
not  the  immediate  notice  required  by  English  law  in 
cases  of  bills  of  exchange.    Gopal  Dabs  v.  Sbbtabaic 

[8  Agra»  268 


12. 


Custom,-— Eng^ 


lish  2afo.— Although  the  English  law  of  prompt  notice 
by  return  of  post  does  not  apply  to  cases  of  native 
hundis  drawn  by  natives  upon  natives  and  endorsed 
by  natives,  yet  reasonable  notice  of  dishonour  is  essen- 
tiiil.  Badha  Gobibd  Shaha  v.  CfirrirDBB  Nath 
Dabb  Shaha        .  .        .    6  W.  R,  801 

See    Sttkbhoonauth    Ghobb    v,    Juddoxauth 
Chattbbjbb         ....    Ck>r.988 


18. 


Custom,^Eng' 


lish  law,^A»  regards  notice  of  dishonour  in  connection 
with  hundi  transactions  amongst  natives  of  this  coun- 
try, although  the  strict  rules  of  English  law  as  to  the 
time  within  which  service  of  such  notice  must  be 
made  do  not  appl^,  yet  the  endorsee  is  bound  to  give 
the  endorser  notice  within  a  reasonable  time  of  his 
intention  to  come  upon  him,  so  as  to  enable  the  latter 
to  take  the  necessary  steps  for  his  own  protection. 
The  question  as  to  wliat  is  reasonable  notice  is  to  be 
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HITNDI  -  continued. 

4.  NOTICE  OF  DISHONOUR— co^'jHieci. 

Reasonable  notiQe'-eoiUimted, 

settled  by  local  custom ;  and  where  a  party  has  been 
prejudiced  by  the  want  of  such  notice,  this  is  to  be 
taken  into  consideration,  Akuni  Bak  Aoubwalla 
9.  NUTHiXL  .         .      .  .  •     21 W.  R.,  d2 


14. 


Snglith  law. — 


^on-payment  of  hundi. — Although  the  strict  rules 
of  English  law  as  to  bills  are  not  applicable  to  hun- 
dis,  notice  of  dishonour  or  non-payment  must  be  given 
within  reasonable  time  to  enable  the  drawee  or  en> 
dorsee  to  protect  himself  against  the  cUdms  of  sub- 
sequent endorsers.    TuidBHi  Shahu  v.  NvBSiNaBAM 

[12  C.  Ii.  R.,  888 


16. 


-  Demand  ofapeth. 


— Notice  to  endorser. — In  order  to  charge  the  en- 
dorser of  a  dishonoured  hundi,  the  holder  must  give 
reasonable  notice  of  such  dishonour  to  the  endorser 
he  seeks  to  charge.  The  demand  of  a  peth  cannot  be 
deemed  to  be  equivalent  to  a  notice  of  dishonour. 
Mbosaj  Jagakkath  v.  Gokaldas  Mathubadas 
[7  BonL.  O.  C 187 


16. 


Snffloienoy  of  notioe.— Prin- 


eipal  and  agent. — Custom. — Delay  in  giving  notice. 
— ^The  drawers  of  a  hundi  in  favour  of  tibe  plaintiif  at 
Dacca  (where  all  the  parties  to  the  hundi  lived)  were 
held  not  liable  on  proof  that  they  were  the  gomastahs 
of  the  acceptor,  that  they  had  no  interest  in  the 
hundi,  and  that,  according  to  custom  in  Dacca, 
where  the  hundi  was  drawn  nnd  accepted,  agents 
under  such  circumstances  are  not  liable,  although  the 
agency  does  not  appear  on  the  hundi.  They  -  were 
also  held  discharged  from  liability,  notice  of  dis- 
honour not  having  been  served  on  them  till  ten  months 
after  the  due  date  of  the  hundi.  Hau  Mohas 
Btbak  v.  Kbishna  Mohak  Btsak 

[9  B.  I..  R^  Ap.,  1:  17  W.  R^  442 


17. 


Promise  to  pay 


endorsed  on  hundi. — Waiver  of  notice. — A  promise 
to  pay  endorsed  upon  a  hundi  after  it  had  been 
dishonoured,  though  not  amounting  to  a  waiver  of 
notice,  was  held  to  be  good  and  sufficient  evidence 
that  the  endorser  had  received  notice  that  the  bill  had 
been  dishonoured.    An  v.  Gopal  Dabs 

[18W.R.,420 
S.  C.  Before  remand,  Gopal  Das  v.  Ali 

[8B.I..R^A.  C.,198 


18. 


Damage  to  parties  liable  by 


omiBsioiL  to  give  notice. — Formal  written  notice. 
— Suit  on  hundi. — Previous  formal  written  notice  of 
dishonour  of  a  hundi  is  not  necessary  before  suit 
brought,  unless  it  can  be  shown  that  the  parties 
charged  have  been  prejudiced  by  such  omission. 
OoYiND  Rak  Mabwabt  V.  Mathooba  Sabooya 
[I. !«.  R.,  8  Calo,  888  : 1  C.  L.  R.,  428 


19. 


Suit  on  hundi. — 


Act  XXri  of  1881  {Negotiable  Instruments  Acf), 
93,  94,  98  (c). — In  the  absence  of  any  local  usage  to 
the  contraiy,  it  is  just  and  equitable  that  the  doctrine 
of  notice  of  dishonour  propounded  in  the  Negotiable 


HJJNDl'-eontinued. 

4.  NOTICE  OF  mSRONOUt^-continued. 

Damage  to  parties  liable  by  omiasioxi  to 
give  notice — continued. 

Instruments  Act  (XXYI  of  1881)  should  be  applied 
to  a  hundi  in  the  vernacular,  the  "  reasonable  time  " 
within  which  such  notice  is  to  be  given  being  deter- 
mined according  to  the  circumstances  of  the  case. 
Meld,  therefore,  that  where  the  holder  of  such  a 
hundi,  wl^ich  had  been  dishonoured,  sued  the  prior 
endorsers  on  it,  without  having  given  them  such  notice, 
and  did  not  prove  that  they  could  not  suffer  damage 
for  want  of  such  notice,  the  suit  must  fail.  Moti 
Lal  v.  Moti  Lal        .        .    L  Ij.  R.,  6  AIL,  76 

6.  LIABILITY  ON. 


20.  ITsage  of  Bhrotta.— Considera- 
tion.— IMshonour  of  hundi, ~^  Holder  for  value. — ^The 
plaintiff,  as  agent  and  banker  of  an  Ajmir  constituent^ 
received  a  hundi  for  collection,  and  on  its  accept- 
ance by  the  drawee,  credited  the  Ajmir  constituent 
with  the  amount  as  of  the  date  when  the  hundi 
would  become  payable.  Held  that,  as  between  the 
plaintiff  and  the  Ajmir  constituent,  the  plaintiff, 
upon  such  credit  in  account  being  g^ven,  became  a 
holder  for  value.  Held  also  that  the  hundi  being 
dishonoured  at  due  date  by  the  drawee,  the  plaintiff 
was  justified,  by  the  usage  of  shroffs,  in  treating 
the  Ajmir  constituent  as  still  entitled  to  credit  for 
the  amount,  and  himself  as  a  holder  for  value.  Held 
also  that,  as  between  the  Ajmir  constituent  and  the 
first  indorser  (the  defendant  and  appellant),  the  ^ymg 
by  the  Ajmir  constituent  to  the  defendant  of  another 
hundi  which  was  never  presented  in  Bombay  for 
acceptance  or  payment^  was  a  consideration  for  the 
endorsement  by  the  defendant  to  the  Ajmir  consti- 
tuent of  the  hundi  sent  by  the  latter  to  the  plaintiff 
and  sued  on  by  him.  Mvlchakd  Johabimal  e. 
SuaAKCHAND  Shitda        .    I.  la.  R.,  1  Bom^  23 

AfBbrming  the  decision  in  SuoakChakb   Shiybas 

V.  MULCHAND  JOHABIHAIi  .     1^  BOUL,  118 


2L 


liiability  of  drawer,  acoep- 


tor,  and  indorsee. — Separqte  contract. — Decree 
against  one  without  satisfaction. — The  drawer, 
acceptor,  and  intermediate  endorsers  of  a  hundi 
wluch  is  dishonoured  are  all  liable  to  the  holder,  but 
their  liability  is  not  joint  as  it  arises  out  of  different 
contracts,  and  a  decree  obtained  against  any  one  of 
them  without  satisfaction  cannot  be  pleaded  as  a  bar 
to  a  suit  against  any  other  of  them.  Abdoob  Ruh- 
MAN  «.  Gunnbbh  Lall  ..   28  W.  R.,  444 


22. 


-  Defendants  not  all  resident 


in  jurisdiction.— Par^«ff.—^c«  XXIII  of  1861, 
s.  4.-^Bankrupcy  of  acceptor. — In  a  suit. on  a  hundi 
payable  at  Calcutta,  the  acceptor  there  having  become 
bankrupt  before  the  hundi  reached  maturity,  brought 
by  the  holder  'in  the  phice  where  the  hundi  was 
drawn  against  the  two  partners  of  the  firm  that 
drew  the  hundi,  and  also  the  acceptor,  who  resided 
at  the  time  of  suit  beyond  the  local  jurisdiction 
of  the  Court  passing  the  decree,  the  Lower  Appel- 
late Court  having  dismissed  the  suit  on  the  ground 
that  the  Court  of  first  instance  could  not,  without 
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SJJJSIDI^  continued. 

6.  LIABILITY  ON-^eonHnmBd. 

Defendants  not  all  resident  in  jorisdio- 
tibn — continued, 
the  Banction  provided  by  section  4  of  Act  XXIII 
of  1861,  pass  a  decree  against  the  defendant  who 
resided  beyond  its  jurisdiction, — Held,  following  the 
English  law,  that  it  was  not  necessary  to  sae  the 
bankrupt  defendant,  and  that  the  holder  of  a  hundi 
is  not  bound,  in  the  event  of  its  dishonour,  to  sue  all 
the  parties  liable  under  it,  but  may  select  any  one  or 
more  of  them.    Basaitt  Bax  v.  Kolahal 

[I.  li.  B^  1  All^  892 


28. 


Cause  of  action. — Suit  on  hun- 


di.— Inability  to  discover  drawer. — ^Where,  on  ac- 
count of  a  loan  of  fiSOO,  the  lender  gave  the  borrower 
two  hundis  for  fil,600,  and  took  away  ft693-7  as 
discount  for  R700,  and  the  borrower  being  nnable  to 
discover  the  drawer  of  the  hundis  sued  the  lender,  not 
on  the  hundis,  but  on  two  alleged  loans  of  il800  and 
fi69d-7  respectively,— JTtf/d  that  the  only  right  of 
action  left  to  the  borrower  was  on  the  hundis  them- 
selves.   Bam  Lal  Siboab  v.  Gofal  Doss 

[7  W.  B^  164 


24. 


Duplicate      of 


lost  hundi. — Suit  for  money  had  and  received. — The 
plaintiff  obtained  a  hundi  from  a  banker,  B.,  at 
Baluchar,  for  a  certain  amount  drawn  upon  the  firm 
of  the  latter  at  Calcutta.  Afterwards,  on  her  repre- 
senting to  J3.  that  she  had  lost  the  hundi,  B.  granted 
the  plaintiff  a  duplicate,  in  the  body  of  which  it  was 
stated  that  if  the  original  had  been  accepted  before 
presentation  of  the  duplicate,  the  latter  was  to  become 
null  and  void.  The  duplicate  was  presented  to  the 
agent  of  B.  at  Calcutta,  and  payment  was  refused  on 
the  ground  that  the  original  had  been  presented  and 
accepted  and  paid  in  due  time.  Beld  that  the 
plaintiff  had  no  cause  of  action  against  B.  for  non- 
payment of  the  duplicate  hundi,  nor  for  money  had 
and  received  on  account  of  the  original  consideration 
having  failed.  Indub  Chandra  Dugar  o.  Laohmi 
BiBi  .    7B.L.B.,682:15W.B.,601 


25. 


-  Aoooxnmodation  hiXL— Trans- 


ferees for  value. — Liability  of  party  accommodated. 
— P.  drew  a  hundi  on  S.  (which  S.  accepted  for  F.*s 
accommodation),  which  he  transferred  for  value  to 
B.  who  transferred  it  for  value  to  C,  who  transferred  it 
for  value  to  R.  N.,  at  M.'s  request,  and  on  his  behalf, 
presented  the  hundi  to  S.  for  payment,  and  S,  paid  it. 
ffeld  that  S.  was  entitled  to  recover  the  amount  of  the 
hundi  from  P.,  but  not  from  N.  Reynolds  v.  Doyle, 
2  Scotfs  N.  B.,  45,  referred  to.  Nand  Bam  v. 
SiTLA  Prasad.    Bam  Prasad  v.  Sitla  Brasad 

[I.Ii.B.,5AlL,484 


6.  mTEBEST  ON. 


26. 


Usage  of  native  bankers.— 


Sundis  drawn  payable  at  «t^A^.— According  to  the 
usage  of  native  bankers  at  Moorshedabad,  interest  is 
claimable  on  hundis  drawn  at  111  days'  sight. 
DuNPUT  Singh  Doogar  v.  Juout  Indur  Buk- 
WARXB  GOBIHD  l>^Ji   ^         •  4  W.  B^  86 


WOTSmi—continued. 

7.   PBOPEBTY  IN  HUNDI  AND  POBGED 
HUNDIS. 


27. 


Property  in  hundi  sent  to 


agent  for  realisation.— iS.  R.y  the  plaintiffs' 
agents  in  Calcutta,  accepted  hundis  for  fil2,000 
drawn  upon  them  by  a  branch  house  of  the  plaintiffs' 
firm,  and  the  plaintiffs  at  different  times  sent  to 
S.  R.  hundis  amounting  in  value  to  Bll,400,  with  in- 
structions to  realise  them,  and  to  apply  the  proceeds 
towards  payment  of  the  R12,0(X).  S.  R,  had  paid 
fi7,000  of  this  amount,  and  they  had  realised  R6,400 
out  of  the  fill,400,  when  they  stopped  payment.  At 
that  time  two  unmatured  hundis,  for  ft2,500  each, 
remained  in  their  hands,  and  these  they  endorsed  over 
^to  the  defendant  after  maturity  in  trust  for  their 
creditors.  In  an  action  by  the  plaintiff  against  the 
defendant  to  recover  the  two  hundis, — Meld  that 
the  hundis,  having  been  sent  to  8.  R.  for  the  special 
purpose  of  enabling  them  to  meet  their  acceptances 
for  R12,000,  remained  the  property  of  the  plaintiffs 
subject  to  a  lien  of  S.  R.  of  R600.  Hazari  Mull 
Nahatia  v.  Sobagh  Mull  Duddha 

[9  K  Ii.  B.,  1 


28. 


Forged    lllUidL— Mercantile 


usage. — Repayment  to  drawee  by  holder. — According 
to  mercantile  usage  amongst  Hindus,  where  a  hundi, 
drawn  ''payable  to  owner"  (shah  jogi)  is  paid  at 
maturity  by  the  drawee  to  the  shah  or  holder  of  the 
hundi,  and  such  hundi  afterwards  turns  out  to  be 
forged,  the  shah,  though  a  bond  fide  holder  for  value, 
is  bound  to  repay  to  the  drawee  the  amount  of  such 
hundi  with  interest  from  the  date  of  payment,  provid- 
ed that  the  drawee  has  been  guilty  of  no  laches 
in  discovering  the  forgery  and  communicating  the 
fact  of  such  forgery  to  the  shah.  The  shah,  however, 
relieves  himself  from  such  liability  by  producing  the 
actual  forger.  Dataltram  Shiram  «.  Balakidas 
Ehbmohaitd   .       •       6  Bonu,  Bep.,  O.  C,  24 

Forged  endorsement— i9«t^ 


to  recover  hundi. — The  plaintiffs,  being  holders  of  a 
hundi,  sent  the  same  to  their  koti  in  Calcutta  without 
endorsement.  The  hundi  was  lost  or  stolen  on  the 
way,  and  came  into  the  defendants'  hands  as  en- 
dorsees, the  endorsement  of  the  plaintiffs  having  been 
forged.  The  defendants,  without  notice  of  the  for- 
gery, paid  full  consideration  for  the  hundi.  Held, 
on  appeal,  reversing  the  decision  of  the  Court  below, 
that  the  plaintiffs  were  not  entitled  to  recover  the 
hundi  from  the  defendants.  Per  Pbacook,  C.  J.—lt 
appeared  from  the  evidence  that  the  hundi  in  this 
case  would  pass,  at  any  rate  prior  to  acceptance,  by 
delivenr.    Goursimull  o.  Dhansuk  Das 

[7  B.  Ij.  B.,  288,  note :  16  W.  B.,  10,  note 


80. 


Suit   to  recover 


hundi. — Bond  fide  holder  for  valuable  consideration, 
— A  hundi  which  had  been  purchased  by  the  plaintiff 
at  Delhi  for  value  was,  he  alleged,  endorsed  by  him  to 
the  firm  of  R.  B.  D.  of  Calcutta,  "  for  realisation," 
and  sent  to  that  firm  by  post.  Between  Delhi  and 
Calcutta  the  hundi  was  lost  or  stolen,  and  never 
reached  the  firm  of  R.  B.  D,  It  eventually  came  into 
the  hands  of  the  defendant,  bearing  no  endorsement 
to  B,  B.  D.,  but  endorsed  to  U.  D.  M.,  and  by 
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Forged  endorsement— oo»^t»««c2. 

XT.  D.  S,  The  defendant  alleged  that  he  took  it  in 
the  ordinary  course  of  hunness,  and  for  valuable  con- 
sideration, from  the  gomastah  of  the  firm  of  U.  D.  S., 
after  the  acceptors  to  whom  it  had  been  sent  for  that 
purpose  had  acknowledged  their  acceptance  in  favour 
of  the  firm  of  U.  D,  JJ.,  of  Calcutta,  by  whom 
it  purported  to  be  endorsed  to  the  defendant's  firm. 
When  presented  to  the  acceptors  for  payment  it  was 
dishonoured,  the  acceptors  stating  that  they  had 
received  notice  not  to  pay  the  note,  as  it  had  been 
stolen.  On  the  same  day  the  defendant  gave  notice 
of  dishonour  to  the  firm  of  U,  D,  JJ.,  and  demanded 
payment,  but  that  firm  stated  that  their  endorsement 
to  the  hundi  was  forged,  and  refused  to  pay.  It  was 
proved  that  before  taking  the  hundi,  the  defendant 
had  sent  to  the  acceptor's  koti  to  ascertain  if  their 
acceptance  was  genuinCr  In  a  suit  for  the  recovery 
of  the  hundi,  or  its  value, — Hdd  by  the  Court  below 
that  the  endorsement  of  U,  D,  S,  was  genuine,  and 
that  the  plainfaif  was  not  entitled  to  recover  the 
hundi.  The  defendant  having  taken  the  hundi  in  the 
ordinary  course  of  business  and  after  sufficient 
enquiry,  was  entitled  to  retain  it :  this  was  so  notwith- 
standing the  endorsement  "  for  realisation  "  on  the 
hundi.  The  hundi  was  one  which  passed  by  delivery 
without  endorsement,  and  therefore  ^  the  endorsement 
of  U,  D,  S,  was  forged,  the  defendant  still  had  a 
right  to  the  hundL  On  appeal,  the  Court  held  that 
the  endorsement  to  the  firm  of  U,  D,  H,  was  not 
genuine,  and  this  being  so,  the  fact  that  the  defend- 
ant took  the  hundi  in  the  course  of  business  for 
valuable  consideration,  and  without  notice,  did  not 
give  him  a  good  title  to  retain  it  as  against.the  plaint- 
iff. The  hundi  was  specially  accepted,  and  there 
was  nothing  to  show  that  by  Hindu  law  such  a  hundi 
would  pass  as  one  payable  to  the  holder  without  en- 
dorsement.   Thakub  Dab  r.  Futtbh  Mull 

[7B.I..B.»275:  ieW.B..O.C^8 


8.  JOEHMI  HUNDI. 


SL 


Equitable   assignment  of 


goods  as  seourity.— CiM^ofn. — If  the  drawee  of  a 
jokhmi  hundi  refuses  to  accept  it,  and  nevertheless 
as  consigpiee  takes  possession  of  the  goods  agunst 
which  it  is  drawn  and  which  are  referred  to  in  it,  the 
only  remedy  of  the  holder  is  against  the  drawer  of 
the  hundi,  or  the  person  from  whom  the  holder 
bought  it.  The  plaintiffs  at  N.  purchased,  on  22nd 
December  1878,  from  L.,  for  B4,000,  a  jokhmi 
hundi  drawn  in  favour  of  plaintiffs  by  X.,  upon 
lus  firm  in  Bombay.  The  hundi  contained  a  state- 
ment that  it  was  "drawn  against"  twenty-nine 
bales  of  wool  shipped  at  Tuna,  and  it  was  made 
payable  eight  days  after  the  safe  arrival  of  the  ship 
at  Bombay.  The  plaintiffs  obtained  from  X.,  at  the 
same  time,  a  letter  addressed  bv  him  to  .his  firm 
at  Bombay,  which  contained  the  following  pas- 
sage :  "  Upon  you  a  jokhmi  hundi  is  drawn,  the 
particulars  whereof  are  as  follows :  (B4,()00).  The 
value  having  been  received  from  Jadowji  Gopalji, 
bundis  for  H,4,0Q0  drawn  against  29  bags  of  sheep'p 


'SUTSTDl'^continued. 

8.  JOKHMI  HUNDI— eon^tmftfrf. 

Equitable  assignment  of  goods  as  seeop 

Tity— continued. 

wool  shipped  on  board  the  Sariprcuad,  owner  Daya 

Morarji,  from  the  seaport  town  of  Tuna On  the 

safe  arrival  of  the  vessel  do  you  be  good  enough  to 
land  the  goods,  and  deliver  the  same  to  Jadowji 
Gopalji ;  and  as  to  the  johkmi  hundis  drawn  before,  iS. 
in  respect  thereof  any  money  has  to  be  paid  to 
Jadowji  Gopalji,  do  you  be  good  enough  to  pay  the 
same."  The  abDve  letter  was  duly  presented  by  the 
plaintiffs  to  L*$  Bombay  firm  on  the  27th  December 
1878.  Evidence  was  given  that  at  the  time  the 
plaintiffs  obtained  the  hundi  and  the  letter,  the  goods 
referred  to  had  been  already  shipped.  On  the  1st 
January  1879,  the  firm  of  X.  was  adjudicated  insol- 
vent by  the  High  Court  at  Bombay.  On  the  5th 
January  1879,  the  ship  arrived  at  Bombay  with  the 
goods  in  question  on  board,  and  on  the  7th  January 
the  slupowners  delivered  them  to  the  Official  As- 
signee. The  plaintiffs  sued  the  Official  Assignee 
(as  assignee  of  the  estate  and  effects  of  L)  and 
Che  shipowners  to  recover  possession  of  the  wool,  or 
the  amount  of  the  huniU,  and  contended  that  by  the 
custom  of  Bombay  the  holder  of  a  jokhmi  hundi  had 
a  charge  upon  tiie  goods  mentioned  therein,  and 
that,  in  the  event  of  the  drawee  failing  to  pay  the 
amount  of  the  hundi,  the  holder  was  entitled  to  ob- 
tain possession  of  the  g^oods  and  realise  by  their  sale 
the  amount  due  to  him  upon  the  hundi.  Plaintiif 
also  contended  that  the  above  letter  of  the  22nd 
December  1878  operated  as  a  valid  equitable  assign- 
ment of  the  wool  to  him.  Held  that  the  plaintiff,  as 
holder  of  a  jokhmi  hundi,  had  no  charge  upon  the 
wool  in  question,  and  could  not  upon  this  ground 
recover  from  the  defendants  the  possession  of  the 
wool  or  the  amount  due  upon  the  hundi ;  but  held 
also,  on  the  authority  of  Bum  v.  Carvalho,  4  If.  and 
Cr.,  690,  that  the  letter  of  the  22nd  December  1878 
operated  as  an  equitable  assignment  of  the  wool  to 
the  plaintiffs,  on  tiie  safe  arrival  of  the  vessel,  as  a 
security  for  the  payment  of  the  hundi,  and  that  the 
plaintiffs  were,  therefore,  entitled  to  obtain  posses- 
sion of  the  wool.  Jadowji  Gopal  v.  Jbtha  Shamji 
[L  Ii.  B^  4  Bom.,  883 


HUBT. 


Causiwo  Hubt 
Gbibvous  Hubt 


Col. 

2580 
.  2582 


See  CoKFOVVDisa  Offbvob. 

[L  Ii.  B.,  1  Bom.,  147 
10  Bom.,  68 

See  CiTLPABLB  HOMICIDB. 

[I.  Ii.  B.,  8  Calo.,  628 
1  C.  I..  B.,  141 

1.  CAUSING  HURT. 
-  Nature  of  injury  conBtitu- 


ttng  "hurt." — Causing  serious  dieabilitif. — Caus- 
ing a  disability  for  a  fortnight  is  punishable  for 
voluntarily  causing  hurt.  QuBBK  v,  Bishnoobam 
SuBMA  lW.B,Cr.,9 
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1.  CAUSING  BVRT^eoniimud. 

a. Penal  Code,  s.  828.—"  Other 

th<nff,"-^The  words  "or  other  thing"  in  section  828 
of  the  Penal  Code  must  he  referred  to  the  preceding 
'wrordB,  and  he  taken  to  mean  "  anwholesome  or 
other  thing,"  and  not  "other  thing"  simply.  Qubbn 
«.  JoTBB  Ghorau         .  1 W.  Bs,  Cr.,  7 


8. 


Blow  with  umbrella.— PaiiaZ 


Code,  ee.  96,  319. — The  pain  caused  hy  a  hlow  across 
the  chest  with  an  umhrella,  was  held  to  he  not  of 
such  a  trivial  character  as  to  come  within  the  mean- 
ing of  the  Penal  Code,  section  95;  but  to  be  hart 
under  section  319.  CfoYBBirMENT  ov  Bengal  v, 
Shbo  Qholak  Lalla  24  W.  B^  Cr^  67 

Penal  Code,  8.  824.— Ifa»ii0r 


ofuaing  weapon, — On  the  oopstruction  of  section  824 
A  the  Penal  Code, — Held  that  it  Ib  not  necessary 
that  the  manner  of  use  of  the  weapon  most  be  snch 
as  is  likely  to  cause  death.    Aitontmotts 

[7Mad.,Ap.,U 

6. Administering     harmful 

drugs.— PMia2  Code,  m.  S26,  328.— Meld,  by  the 
majority  of  the  Court  {dieteniiente  SbtON-Eabb,  J.) 
that  the  oifence  of  administering  deleterious  drugs 
without  endangering  life  is  punishable  under  section 
828  of  the  Penal  Code,  and  not  under  section  826  as 
grievous  hurt    Qubsk  v,  Jotgopal 

[4W.B.,  Cr.,4 

8. Causing  hurt  on  grave  pro- 
vocation.—  Penal  Code,  se.  324, 333. — Causing  hurt 
on  gprave  and  sudden  provocation  to  the  person  giving 
the  provocation  is  chargeable  as  an  oifence  under 
section  834^  and  not  under  section  824  of  the  Penal 
Code.    Rsa.  «.  Bhala  Chula        .       1  Bom.,  17 


HUBT— eonh'iiMd. 


7. 


Causing  death  after  provo- 


cation.— Dieease  of  epUen. — The  prisoner  having 
received  great  provocation  from  his  wife  pushed  her 
BO  as  to  throw  her  with  violence  to  the  ground,  and 
after  she  was  down  struck  her  with  his  open  hand. 
She  died,  and  on  examination  it  appeared  there  were  no 
external  marks  of  violence  on  the  bodv,  but  that  there 
was  disease  of  the  spleen  and  that  aeath  was  caused 
by  rupture  of  the  spleen.  Held,  under  the  circum- 
stances, that  the  prisoner  was  guilty  of  causing  hurt, 
and  not  of  culpable  homicide  not  amounting  to  mur- 
der.    QUBBN  «.  PUHCHAKUN  TAKTBB 

[6W.B..Cr.,97 

Chance  injury  on  provoca- 


tion.—Pena^  Code,  St.  319'322.'-'Whepe  a  wife  died 
from  a  chance  kick  in  the  spleen  inflicted  by  her  hus- 
band on  provocation  given  by  the  wife,  the  husband 
not  knowing  that  the  spleen  was  diseased,  and  show- 
ing by  the  blow  itself  and  by  his  conduct  immediate- 
ly afterwards  that  he  had  no  intention  or  knowledge 
uiat  the  act  was  likely  to  cause  hurt  endangering 
human  life, — Held  that  the  husband  was  guilty  of 
an  offence  under  sections  819  and  321  of  the  Penal 
Code,  and  not  an  offence  under  sections  320  and  322. 
QuBBN  9.  Btsagoo  NosHTO     .   8  W.  B.»  Cr.,  29 


1.  CAUSING  BTJUT— continued. 


0. 


Causing  death  unintention- 
aHy.— Penal  Code,  e.  323.— Where,  according  to  the 
prisoner's  own  confession  (which  was  the  only  direct 
evidence  against  her),  she,  with  a  view  to  chastising  the 
deceased,  her  daughter  of  eight  or  ten  years  of  age,  for 
impertinence,  but  without  any  intention  of  killing 
her,  gave  her  a  kick  on  the  back  and  two  slaps  on 
the  face  the  result  of  which  was  death,— JJtfZcJ  that 
the  conviction  should  be  under  section  323,  Penal 
Code,  of  voluntarily  causing  hurt,  and  the  punishment 
one  year's  rigorous  imprisonment.  Qubbn  v. 
BeshobBbwa  .       18  W.  b!,  Cr.,  29 

10. Hurt  caused  in  extorting 

confession  of  offence.— P^ha/  Code,  e.  330.— 
Witehcraft.— To  bring  a  case  under  section  330  of 
the  Penal  Code,  it  must  be  proved  that  the  hurt  to  the 
complainant  was  caused  with  intent  to  extort  a  confes- 
sion of  some  offences  or  misconduct  punishable  under 
the  Penal  Code.  That  section  therefore  does  not 
apply  to  a  case  where  the  confession  extorted  had  re- 
ference to  a  charge  of  witchcraft.  Qubbn  v.  Moon- 
Ma  ....       Id  W.  B.,  Cr.,  28 

Hurt  caused  to  extort  lu- 


ll.   

formation  of  offence.— Pena/  Code,  e.  330.— A. 
charge  may  be  made  under  section  330,  Penal  Code, 
of  causing  hurt  for  the  purpose  of  extorting  informa- 
tion which  might  lead  to  the  detection  of  an  offence, 
even  if  the  supposed  offence  has  not  been  committed. 
The  offence  which  that  stetion  intended  to  describe 
is  that  of  inducing  a  person  by  hurt  to  make  a  state- 
ment or  a  confession  having  reference  to  offence  or 
misconduct;  and  whether  that  offence  or  misconduct 
has  been  committed  is  wholly  immaterial.  Qubbn  v. 
Nik  CHAtm  Mookbbjbb        ,    20  W.  R,  Cr.»  41 

Assault  and  causing  hurt- 


12. 

Fenal  Code,  e.  352.— Autrefois  aequit.—A  person 
who  is  tried  and  discharged  for  the  offence  of  assault 
under  section  352,  Penal  Code,  cannot  again,  upon 
the  same  compUint,  be  tried  for  "causing  hurt." 
Kaptav  v.  Skith 

[7B.I..B.,Ap.,25:  16W.B..Cr.,8 


2.  GRIEVOUS  HURT. 


18. 


—  Nature  of  hurt  constituting 
grievous  hurt — What  amounts  to  "grievous  hurt" 
considered.    Kbg-.  v.  AiriA  bin  Dadoba 

[1  Bom.,  101 


14.  '    •—  Serioue  disability, 

— A  disabiiity  for  twenty  days  oon^itutes  grievous 
hurt.   Qubbn  v.  Bishnoobam  Subma 

[1  W.  B..  Or,  9 


16. Trootof  offenoe.— Penal  Code, 

s.  320.— There  must  be  evidence  to  prove  that 
hurt,  as  described  in  section  320  of  the  Penal  Code 
as  grievous  hurt,  has  been  caused  before  a  conviction 
can  be  had  und^  section  820  of  that  Code.  Qubbn 
9.  Eaxinbb  Dossbb  .    12  W.  B.,  Cr.,  25 
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HURT— con<iiit»0(J. 

2.  GBIEVOIJS  BJIWr-'-conHnusd. 


16. 


Beqnisitea   for    offenoe.— 


Voluntary  hurL-'Penal  Code,  8.  525.— To  make 
out  the  oifence  of  voluntarily  causing  grieyouB 
hurt  under  section  825,  Penal  Code,  there  must  be 
some  specific  hurt,  voluntarily  inflicted,  and  coming 
within  some  of  the  eight  kinds  enumerated  in  section 
820.    QuBBK  «.  BuDRi  Roy     .  28  W.  B^  Cr^  65 


17. 


Joint  attack  by  several  per- 


80XIB  resuLting  in  serious  injury.— ^xau^.— 
When  the  result  of  a  joint  attack  by  several  persons 
on  one  man  is  the  fracture  of  his  arm,  the  offence 
committed  is  grievous  hurt,  and  not  assault.  Qubbv 
0.  Bamtohul  Sin&h        •        .    5  W.  B.,  Cr.,  12 


la 


^—  Want  of  intention,  likeli- 
hood, or  knowledge  that  injury  is  likely 
to  oause  death. — When  there  is  neither  intention, 
knowledge,  nor  likelihood  that  the  injury  inflicted  in 
an  assault  will  or  can  cause  death,  the  offence  is  not 
culpable  homicide,  but  grievous  hurt.  Quebk  «. 
Mboha  Mbbah       .  .    2  W.  B.,  Cr.,  88 


19. 


Want  of  intention  to  cause 


death. — Robbery, — Where,  in  a  case  of  robbery 
attended  with  death,  there  was  no  intention  of  causing 
death  or  such  bodily  injury  as  was  likely  to  cause 
death,  the  conviction  was  altered  from  voluntarily 
causing  hurt  in  committing  robbery  to  voluntarily 
causing  gprievons  hurt  in  committing  robbery.  Qubbn 
o.  Chakob  Hubbb  .        .        .    6  W.  B.,  Cr.,  16 


20. 


OrievouB  hurt  in  commis- 


sion of  lurking  house-trespass.— Pma/  Code, 
99.  324,  457,  460. — A  person  who,  in  the  commission 
of  lurking  house-trespass  by  night,  voluntarily  at- 
tempts to  cause  grievous  hurt  to  the  owner  of  the 
house  who  tries  to  capture  him,  is  punishable  under 
section  460,  and  not  under  sections  457  and  824  of 
the  Penal  Code.    Qitbbk  v.  Lukhttk  Doss 

[2  W.  B.,  Or.,  62 


21. 


Beating  a  man  found  com- 


mitting theft — Pretwnption, — The  prisoners  found 
a  man  in  the  act  of  theft,  and  were  beating  and 
cuffing  him,  when  one  of  the  witnesses  for  the  prose- 
cution threatened  to  call  a  chowkidar,  and  they  re- 
leased him.  Two  days  afterwards  he  was  found  drowned. 
Seld  that  there  was  no  evidence  to  convict  the  prison- 
ers of  causing  grievous  hurt.  All  presumptions  conse- 
quent on  the  man's  body  being  found  drowned  should 
have  been  put  aside,  and  the  original  assault  alone 
considered.    Qubbn  v.  Nukego  Doss 

[2  W,  B.,  Or.,  48 

22,  •.^-, — - —  Driving  over  deaf  man. — 
Penal  Code,  e.  S38. — Negligence. — Defendant  was 
convicted  under  section  838  of  the  Penal  Code  of 
causing  grievous  hurt.  The  evidence  showed  that 
the  defendant  was  being  driven  in  a  carriage  to  her 
house  through  the  streets  of  the  town,  between  the 
hours  of  7  and  8  p.m.;  that  the  carriage  was  being 
driven  at  an  ordinary  pace,  and  in  the  middle  of  the 
road ;  that  the  night  was  dark,  and  the  carriage  with- 
out lamps,  but  that  the  horsekeeper  and  coachman 


HXJBT— eo»ft«if0<{. 

2.  GRIEVOUS  YiJJUT^eofdinued. 
Driving  over  deaf  maxL-'Continued. 

were  shouting  out  to  warn  foot-passengers ;  that  the 
defendant's  carriage  came  into  contact  with  the  com- 
plainant's father,  an  old  deaf  man,  and  that  com- 
plainant's father  was  thereupon  knocked  down,  run 
over,  and  killed.  Held,  upon  a  reference,  that  the 
question  for  the  Court  was  whether  there  was  any 
evidence  that  the  death  of  the  deceased  was  induced 
by  an  act  negligently  and  rashly  directed  by  the 
accused,  and  that  there  was  no  such  evidence.  The 
conviction  was  accordingly  quashed.    AKomricoTTS 

[6  Mad.,  Ap.,  82 


23. 


Grievous  hurt   on  grave 


and  sudden  provocation.  -Penal  Code,  e.335.- 
Causing  grievous  hurt  on  grave  and  sudden  provoca- 
tion is  punishable  under  section  885  of  the  Penal 
Code,  without  any  intention  or  knowledge  of  likelihood 
of  causing  such  hurt.    Qubbv  v.  Umbica  TAimirBK 

[4  W.  B,.Cr^  21 

QuBBir  9.  Bhadoo  Pobaxakick 

[4W.B.,Cr.,28 


24. 


.  Hurt  caused  in  house-break- 


ing.—P«fia2  Code,  89. 439,  ^0.— Sections  459  and  460 
of  the  Penal  Code  provide  for  a  compound  offence,  the 
governing  iocident  of  which  is  that  either  a  "  lurking 
house-trespass  "  or  "  house-breaking  "  must  have  been 
completed,  in  order  to  make  a  person  who  accom- 
panies that  offence  either  by  causing  grievoat  hurt  or 
attempt  to  cause  death  or  grievous  hurt  responsible 
under  those  sections.  The  sections  must  be  construed 
strictly,  and  they  are  not  applicable  where  the  princi- 
pal act  done  by  the  accused  person  amounts  to  no 
more  than  a  mere  attempt  to  commit  lurking  house- 
trespass  or  house-breaking.  Qubbn- Empbfss  v. 
Ismail  Khan  •  .    L  L.  B.,  8  All.,  649 


26. 


Charge  of  grievous  hurt— 


Committal  for  trial. — ^A  prisoner  charged  with  the 
offence  of  causing  "  grievous  hurt "  should  be  com- 
mitted for  trial  to  the  Sessions  Court.  Rbq.  v,  Anta 
BiK  Dadoba         ....    1  Bom.,  101 

HUSBAND  AND  WlFS. 

See  Cabbb  unpbb  Hiimu  Law — Contbact 
— Husband  aitd  Witb. 

See  Partibs— Pabtibs   to    Suits — Hus- 

BAKD  AND  WiVB      .     10  C.  lu  B.,  636 

[1  Hyde,  281 

See  Pbinoipaii  and  Aobnt — Authority 

OF  AaBNTS  Ck>r.,  82 

[W.  B.,  1864,  818 

See  Casbs  undbr  Rbstitution   of  Con- 
JuaAL  Rights. 

See  SuooBBSiON  Act,  s.  4. 

[18  a  I..  B.,  388 
L  lu  B.,  1  Calo.,  412 

Sm  Will— Constbuotion. 

[4  B.  L.  B^  O.  C^  68 
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1,  — ^_  Partnership  as  traders,— 
.^vtkoriiy  from  kutband. — When  a  husband  and 
-wi^e  are  trading  in  partnership,  it  is  only  reasonable 
to  presume  that  an  authority  ^m  the  husband  on 
matters  connected  with  the  partnership  is  binding  on 
tlie  wife.    KoTOO  «.  Eo  Pay  Tah  .  6  W.  B^  264 

2,  — ^-^—   Ante-nuptial    settlement.— 
Jf^ife   a  minor. — Settlement   made  hy  guardian. — 
J^aud  of  guardian. — Where  a  wife  (a  minor)  sought 
to  enforce  an  ante-nuptial  settlement  as  against  the 
creditors  of  her  husband,  the  settlement  having  been 
made  and  negociated  on  her  behalf  by  her  father  as 
lier  guardian;  and  the  father,  under  such  circum- 
stances, had  made  a  contract  for  her  which  was  void 
aa  agiunst  third  persons,  on  the  ground  of  public 
ix>licy, — Held,  that  such  a  contract  could  no  more  be 
enforced  by  the  minor  against  those  third  persons, 
than  it  could  be  enforced  by  her,  had  she  been  an 
adult  and  made  the  contract  herself.     It  is  unneces- 
sary, in  order  to  avoid  an  ante-nuptial  settlement  as 
a^inst  a  minor  wife  and  her  children,  where  the 
conduct    of    the    father    who    brought    about    the 
marriage  has  been  shown  to  be  fraudulent,  to  show 
that  the  minor  was  a  party  to  the  fraud.     POOOSB  9. 
Dblhi  akd  London  Banking-.  Co. 

[L  li.  B.,  10  Calo.,  951 

8. Wife's   equity  to   a   settle- 

xnent. — lUegitimaeg. — Might  to  bastard^*  estate. — 
JBxecmtion  ^  decree. — If.,  the  widow  and  adminis- 
tratrix of  a  bastard  who  had  died  intestate  and  with- 
out issue,  received  a  letter  in  1841  from  the  Lords 
Commissioners  of  the  Treasury,  stating  that  they  did 
not  deem  it  expedient  to  take  any  steps  for  the  asser- 
tion of  the  rights  of  the  claim  with  regard  to  her 
late  husband's  estate.  Previous  to  this  Jf.  had 
obtained  possession  of  that  estate,  and  two  months 
hefore  the  receipt  of  the  letter  she  had  contracted  a 
second  marriage.  No  settlement  was  made  upon  the 
marriage,  and  since  the  marriage  her  second  husband 
had  had  the  management  of  &e  property.  In  exe- 
cution of  a  decree  against  the  husband,  his  right, 
title,  and  interest  in  and  to  a  portion  of  the  property 
were  put  up  for  sale,  and  purchased  by  the  plaintiff. 
The  plaintiff's  right  to  possession  was  disputed  by 
M.J  who  contended  that  her  husband  took  no  interest 
in  the  two-thirds  of  the  property,  which  went  to  the 
Crown  which  could  be  attached  and  sold  in  execution. 
In  a  suit  by  the  plaintiff  to  establish  her  rights  over 
the  property, — Reld  that  the  rights  of  her  husband 
extended  over  the  whole  estate  and  were  rights 
which  could  be  seized  in  execution  and  sold.  M*e 
husband  being  without  property  and  in  gpreat  diffi- 
culties, and  subsisting  only  on  a  life- pension  of  H118 
a  month,  M.  was  entitled  to  a  settlement.    Tools  eb- 

MONBY  DOSSJBB  9.  COBNBLIUS      ,     11  B.  Ii.  B^  144 

4. Deed   of  separation. — Agree- 

ment  not  to  molest  husband. — Bight  of  suit. — ^A  suit 
is  not  maintainable  by  a  wife  for  an  allowance  from 
her  husband* on  an  agreement,  for  which  the  sole 
consideration  is  a  stipulation  that  the  wife  is  not  to 
communicate  with  or  molest  her  hu8])and,  such  sti- 
pulation falling  within  the  general  rule  that  a  deed 
of  separation  entered  into  by  husband  and  wife  with- 


HITSBANB  ANB  WIFE.— Deed  of  sepa- 
ration— continued. 

out  the  intervention  of  trustees  is  void.  Hvghbs  v. 
HuoHBS  •        .         .    16  W.  B.,  260 

6.  '     Plea  of  coverture. — Separate 

property  of  wife. — Suit  on  promissory  note. — 
Personal  decree. — The  defendant,  a  married  woman 
living  with  her  husband,  bo'th  domiciled  in  British 
India  and  resident  in  Calcutta,  where  they  had  been 
married  on  21st  May  1866,  and  having  property  to 
which  she  was  absolutely  entitled  under  the  provi- 
sions of  the  Succession  Act,  signed  a  promissory 
note  in  favour  of  the  plaintiff  for  a  debt  due  by 
her  to  the  plaintiff,  at  the  same  time  giving  a  verbal 
promise  to  pay  the  amount  out  of  her  own  property. 
In  a  suit  on  the  promissory  note,  in  which  the 
husband  and  wife  were  made  parties,  the  wife 
pleaded  her  coverture, — Held  that  she  was  liable  to 
pay  the  amount  of  the  promissory  note  out  of  her 
own  property,  and  the  Court  would,  if  necessary, 
make  a  personal  decree  against  her.  Abohbr  «. 
WATKiifs         ....    8B.IuB.,872 

6l  '     '       l£arried  woman's  power  to 

contract  in  respect  of  her  separate  property, 
— Roman  and  Englinh  law. — A  married  woman  is 
capable  of  contracting  in  respect  of  her  separate 
estate.  The  doctrines  of  the  Roman  and  English  law 
upon  the  subject  examined.  Nabayanan  Chbtty 
o.  jBirsBN 2  Mad.,  883 


7. 


Separate  property  of  wife.— 


Jewels  given  to  wife  during  coverture. — Jewels 
given  to  a  married  woman  during  coverture  by  a 
relative  or  a  stranger, — Held  to  be  property  belonging 
to  the  separate  use  of  the  wife.  Held,  further,  that  ' 
the  subsequent  investment  of  the  same  in  the  purchase 
of  real  estate  conveyed  to  the  wife  does  not  cause  a 
change  in  the  nature  of  such  property.  Cohbn  v. 
Auction  &  Co IHyde^lSO 


8.- 


■ Farsis. — Orna- 
ments given  to  wife  by  her  father.^The  rule  laid 
down  in  Oraham  v.  Londonderry,  3  Atk.,  393,  with 
regard  to  a  husband's  rights  over  ornaments  gpven 
to  his  wife  by  her  father,  applied  to  Parsis.    Dhak- 

JIBHAI  BOMANJI  GuaBAT  V.  NaTAZBAI 

[I.  lu  B.,  2  Bom.,  75 


'  Husband  man- 


aging  separate  property  of  »i/«.— Where  husband 
and  wife  are  living  together,  and  the  wife  has  pro- 
perty of  her  own  which  the  husband  is  in  possession 
of  and  manages^  his  possession  must  be  considered  to 
be  his  wife's.  He  has  no  right  to  part  with  such 
property  without  her  consent.  Sooda  Ram  Doss  v. 
JooouL  KisHOBB  GooPTO  .        .    24  W.  B.,  274 

10. —  Legacy.— Pur- 
chase with  wife's  legacy.— C,  a  married  woman,  was 
entitled,  under  her  father's  will,  to  certain  money  "ab- 
solutely for  her  sole  use  and  benefit,  free  from  the 
control,  debts,  and  liabilities  of  her  husband/'  and 
under  such  will  such  money  was  payable  to  her  "  on 
her  sole  and  personal  receipt."  While  so  entitled  C. 
borrowed  from  her  husband  the  purchase-money  of 
certain  real  property,  on  th6  understanding  that  she 
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HUSBAITD  AND  WTB^.— Separate  pro- 
perty of  wife— continued, 
would  pay  him  back  such  mon«y  when  she  obtiuned 
her  legacy.  The  conveyance  of  such  property  was 
made  to  C,  but  not  to  her  separate  use.  C.  subse- 
quently assigned  her  legacy  by  sale,  and  out  of  the 
money  obtained  by  such  assignment  repaid  her  husband 
the  purchase-money  of  the  property  purchased.  Seld 
that  the  conversion  by  C.  of  her  tegacy  did  not  alter 
its  character  and  conditions,  and  that  the  property 
purchased  was  her  own  separate  property  and  was 
not  subject  to  the  debts  or  liabilities  of  her  husband. 
HuBST  V.  MxjssooBiB  Bank    L  Iv  B.,  1  All,  762 


11.. 


'  Legacy, — Pro- 


perty  purchased  with  legacy, — Sale  in  exeeution  of 
decree. — Right  of  purchaser, —  C,  a  married  woman, 
was  entitled,  under  her  father's  will,  to  certain  money 
"  absolutely  for  her  sole  use  and  benefit,  free  from 
the  control,  debts,  and  liabilities  of  her  husband,"  and 
under  such  will  such  money  was  payable  to  her  "  on 
her  sole  and  personal  receipt"  While  so  entitled  C, 
borrowed  from  her  husband  the  purcbase^money  of 
certain  real  property,  on  the  understanding  that  she 
would  pay  him  back  such  money  when  she  obtained 
her  legacy.  The  conveyance  of  such  property  was 
made  to  C,  but  not  to  her  separate  use.  C,  subse- 
quently assigpied  her  legacy  by  sale,  and  out  of  the 
money  obtained  by  such  assignment  repaid  her  hus- 
band the  purchase-money  of  the  property  purchased. 
C,  and  her  husband  were  married  before  Act  X  of 
1865  came  into  force,  and  had  acquired  an  Indian 
domicile.  Seld  that,  even  if  English  law  were  ap- 
plicable in  the  case,  and  any  interest  in  the  property 
purchased  passed  to  C*a  husband,  it  passed,  in  view 
of  the  agreement  between  her  and  her  husband,  on 
an  implied  contract  that  he  would  hold  the  property 
in  trust  for  her,  and  that,  where  such  property  was 
purchased  at  a  sale  in  the  execution  of  a  decree 
against  J,  as  his  property,  with  notice  that  such  pro- 
perty was  claimed  by  C,  as  her  separate  property, 
such  purchase  did  not  defeat  the  title  of  C,  Bbbbs- 
FOBD  V,  Hu&ST  •    I.  la.  B.,  1  All.,  772 

■  Married  Woman's  Property 


12. 


Act  (in  of  1874),  SB.  7  &  B.—iSucceesion  Act 
(X  of  1865),  s.  4,— Action  for  trover.— Wife  againet 
husband. — The  plaintiff  was,  at  the  time  of  her 
marriage  in  1870,  possessed  in  her  own  right  of 
certain  articles  of  household  furniture,  given  to  her 
by  her  mother.  Since  January  1875  she  had  lived 
separate  from  her  husband,  but  the  furniture  re- 
mained in  his  house.  In  February  1875  her  hus- 
band mortgaged  the  property  to  £.,  without  the 
plaintiff's  knowledge  or  consent.  In  June  1875  one 
K.  C.  B.,  a  creditor,  obtained  a  decree  against  the  hus- 
band and  B^  in  execution  of  which  he  seized  the 
furniture  as  the  property  of  the  Ifusband,  and  it 
remained  in  Court  subject  to  the  seizure.  In  July 
1875  the  plaintiff  instituted  a  suit  in  her  own  name 
in  trover  to  recover  the  articles  of  furniture  or  their 
value  from  her  husband,  on  the  ground  that  they 
were  her  separate  property,  and  in  August  1875  she 
preferred  a  claim  in  her  own  name  to  the  property 
under  section  88  of  Act  IX  of  1850.  It  was  found  on 
the  facts  that  the  furniture  was  the  property  of  the 
plaintiff.    The  husband  and  wife  were  persons  sub- 


HUSBAITD  AlTD  WIFE.— Married  Wo- 
man's Property  Act  (III  of  1874),  88.  7 
&  8 — continued, 

ject  to  the  provisions  of  the  Succession  Act,  section  4, 
and  the  Married  Woman's  Property  Act,  1874.  Seld 
that,  under  section  7  of  the  latter  Act^  the  suit  was 
maintainable  against  the  husband.  Seld  also,  that 
the  judgment  for  the  plaintiff  in  the  suit,  to  recover 
the  furniture  or  its  value  from  the  husband,  could  not, 
without  satisfaction,  have  the  effect  of  vesting  the 
property  in  the  husband  firom  the  time  of  the  conver- 
sion, and  therefore  the  claim  under  Act  IX  of  1850 
was  also  maintainable.  Brinsmead  v.  Sarrison,  L, 
JR.,  6  C,  P.,  58^,  followed.  Habbis  v.  Habbis. 
Habbib  V,  Kotlas  Chithdbb  Bakbopadia 

[LI<.B.,lCalc285 


18. 


88. 4,7,8.  ~B«- 


eeution  of  decree  against  separate  property  of  wife. — 
Domicile.— Agency.— Act  III  of  1874  (The  Married 
Woman's  Property  Act)  applies  to  persons  having  an 
English  domicile.  Accordingly,  the  separate  property 
of  a  married  woman  (whose  husband's  domicile  is  Eng- 
lish) is  alone  bound  by  all  debts,  obligations,  and 
engagements  incurred  by  her  in  the  management  of 
a  business  carried  on  by  her  alone,  and  execution  of 
any  decree  obtained  against  her  in  respect  of  such 
business  should  be  limited  to  her  separate  property. 
The  principle  that  the  wife  is  impliedly  carrying  on 
business  as  the  agent  of  the  husband  is  excluded  by 
the  provisions  of  Act  III  of  1874.  Allumitddt  v. 
Bbahax     I.  Ii.  B^  4Calcl40 :  2 C.Ii.  B*.,  481 


HUTS. 


Bight  of  tenant  to  remove — 


See  Lakdlobd  aitd  Tbnakt — BiriLDnraa 

OK  LAHD,  BiaHT  TO  BBICOYB. 

[14  B.,  I..  B.,  201 


— -  Seisure  of,  in  execution. 

See  Small   Caubb   Coubt,  Mofubbil^ 

JUBISDICTIOK — MoYBABLB  PbOPBBTY. 

[8  B.  li.  B^  608,  610,  note 

612,  note :  614,  note 

2  B.  Ii.  IL,  A«  C  77 

See  Small  Oaitbb  Coubt,  Pbebidbxcy 
Towns — Jubibdi  ction — Moybablb 
Pbofbbtt  .    10  B.  Ii.  B.,  448 


IDIOTOY, 


See  Reoistbation  Act,  1877,  s.  85  (1871, 
S.85)  •    I.L.IMAll.,466 


IDOL. 


Dedication  to— 


'Endow- 


See  Cabeb  uitdbb  Bivdv  Law- 

MBKT. 

See    Hindu    Law— Pabtitioh — Aobbb- 

MBKT  NOT  TO  PABTITION  AND  RbBTBAINT 

on  Pabtitiov   .        .    8  &  Ii.  B.,  60 
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XlDOIi — ^oniinMed, 

See  HiKDU  Law— WiMr— Cokotbuotiok 
ov  W1LL9— Spboul  Casbb  of  Con- 
8TBUOTION — Bbqusbt  to  Idol. 

[2  B.  Ij.  B^  A.  C,  187,  note 

-^— — -  Qrant  of  letters  of  administra- 
tion for  debutter  property 
of— 
8b0  P&obatb  Act,  88. 18—23. 

[I.  Ii.  R.,  12  Calo.,  876 

Joint  ownership  in  right  of 

worship  of— 
See  Pabtition— Right  to  Pabtitiok— 
Gbnbbai.  CA8BS      .    14  B.  Ii.  B^  166 

Suit  fbr  right  of  exclusive  wor- 
ship of— 
See  Limitation  Act,  1877,  abts.  120, 181 

(1871,  ABT8.  118  AKD  181). 

[LI«.B^4Calo^68d 


Suit  for  turn  of  worship  of— 


£■ 


TT.T.inaAT.  GBATIPIOATIOM'— eoii«ii«#(f. 

1;  . Attempt  to  obtain  bribe.— 

Penal  Code,  *.  ISL—Aeking  for  6n6«.— To  aak  for  a 
bribe  is  an  attempt  to  obtain  one,  and  a  bribe  may  be 
asked  for  as  effectually  in  implicit  as  in  explicit 
terms.  Where,  therefore,  B.,  who  was  employed  as  a 
clerk  in  the  pension  department,  in  an  interview  with 
J.,  who  was  an  applicant  for  a  pension,  after  refer- 
ring to  his  own  influence  in  that  department  and 
instancing  two  cases  in  which  by  that  influence  in- 
creased pensions  had  been  obtained,  proceeded  to 
intimate  that  anything  might  be  effected  by  "  har- 
rawoA"  and  on  the  overture  being  r^ected  concluded 
by  declaring  that  A.  would  rue  said  repent  the  rejec- 
tion of  it,— Held  that  the  offence  of  attempting  to 
obtain  a  bribe  was  consummated.  Empbbss  ©.  Bal- 
pboSahax        •  .    LI..B^2A]L,268 

•  JSTon-oommission  o^  act  for 


See  Limitation  Act,  1877,  abt.  131(1859, 

8.1,01..  16)     .         .    eB.Ii.B.,852 

ri.I..B^4Calo,688 

LKB^  scale,  807 

nJliEOAL  AOBEEBOSNT.  ^ 

See  Cabbs  ubdbb  CoimtAOT  Act,  8.  23. 
See  INJVKCTION— Spboial  Cabbs— Bbbach 
OF  AoBBBXBHT .  L  L.  B^  1  BonLy  660 

ZLLEGAL  CE8& 

See  Cabbs  ukdbb  Contbaot  Act,  8. 23— 

lUCB&AL  CONTSACTS— IlLBGAL  CbSSBS. 

1. 'Wa^es  and  allowance  of  pat- 

vari. — ^A  patwari's  wages  and  allowances  are  in  the 
nature  of  illegal  cesses,  and  cannot  be  recovered  in  a 
snit  for  rent.  Mbngux  Mttndub  v,  Httbbb  Mohvn 
Thaxoob         ....    28W.  B.»447 

S. Pajrments  in  nature  of  rent 

in  kind. — Local  euatom, — Certain  payments  which 
were  not  so  mnch  in  the  nature  of  cesses  as  of  rent 
in  kind,  and  which  were  fixed  and  uniform  and  had 
been  paid  by  the  lyot  for  a  long  time  according  to 
local  custom,  were  held  not  to  be  illegal  cesses.  Ot' 
Joan  Sahoo  y.  Anmnd  Singh,  10  W.  M,,  257,  distin- 
guish^    BlTDKIJA  OSAWAir  MAHTOON  V,  JV&QMB- 

SUB  Dotal  Sibgh         •        •        .    24W.B.»4 

8.  Purabee.— Cojm«itfra<to»     for 

agreement, — A  purabee,  when  it  is  part  of  the  consi- 
deration for  which  an  agreement  is  entered  into,  is 
not  in  the  nature  of  an  abwab  or  illegal  cess.    Jtro- 

CI0DI8H  CHUKDEB  BisWAB  V.  TUBBIBOOLLAH  SiBCAB 

[24W.B.,90 

ILUSaAI.  aBATXFICAOMOir. 

ds0  PuBXio  Sbbyaitt    .   7  B.  KB.,  446 

XI..B.,lAll.«6d0 

L.  B.,  4  Calc  876 

SI  W.  B.,  Cr.,  9 

IT 


which  bribe  was  gpiven.— Pe«ai  Code,  s.  161, 
The  taking  "of  a  bribe  by  a  serishtadar  to  influence  a 
Principal  Sudder  Ameen  in  his  decisions  is  sufficient 
for  a  legal  conviction,  whether  the  serishtadar  did  or 
did  not  influence  or  try  to  influence  the  Principal 
Sudder  Ameen,  since  section  161  of  the  Penal  Code 
expressly  mentions  that  *«  a  person  who  receives  a 
gratification  as  a  motive  for  doing  what  he  does  not 
intttod  to  do,  or  as  a  reward. for  what  he  has  not 
done,"  is  punishable.    Qubbh  ••  KAUBoairBK 

[8W.B,Or.,ia 

Taking  bribe  for  inducing 


public  servant  to  forbear  to  do  certahi  ofl- 
Cial  aot,— Penal  Code,  $.  162.— k  person  who  ac- 
cepts for  himsetf  or  for  some  other  person  a  g^tifip 
cation  for  inducing,  by  corrupt  or  illegal  means,  a 
public  servant  to  forbear  to  do  a  certain  official  act, 
is  punishable,  not  under  section  161  but  under  sec- 
tion 162  of  the  Penal  Code.  Qitbbn  t>.  Obhot- 
OHITBH  CHUOKBBBUTrr  •        8  W,  B.,  Or.,  10 

Fatwari  taking    grain  in 


consideration  of  showing  favour  to  giver. 
—Penal  Code,  w.  161,  165.— A.  patwari  taking 
grain  as  a  consideration  for  showing  favour  to  the 
giver  in  the  discharge  of  his  functions  as  patwari, 
should  be  convicted  under  section  161,  and  not  sec- 
tion 166,  of  the  Penal  Code.  Qubbw  if.  M^sood- 
DBBir  •  rf        .    2  N.  W .,  148 

.  Proper  order  on  oonviotioiu 


-^Sentenee.-Order  to  refnnd  monog,—On  a  con- 
viction of  taking  illegal  gratification,  a  simple  order 
to  refund  the  money  taken  is  quite  inadequate  to  the 
gravity  of  the  offence.  In  thb  mattbb  op  Muttt 
Lall  Chattopadhya    •        .    16'W.  B.,  Cr.,74 

iiiLEamHAcnr. 

See  CA8B8  VNDBB  HlITOIT  LAW— MaBBIAQB. 

See  Husband  ksh  Witb. 

[11  B.  I..  B.,  144 

See  Casbs  thtobb  Mahoxbdan  Law— Ac- 

KKOWLBDaMBirr. 

See    CA8B8    UNDBB   HisDU    LAW— Mab- 

BIAGB. 
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nXEGITIMACY— 0oii<tfHMi{. 
Question  of— 

See  ExscVTiON  ov  Dbobbb— Exbcution 

BY  OB  AQAIlfST  BbPSBSEHTATIYM. 

[LI..B^2Calc^827 
17W.B^428 

See  Res  jtdioata— Pastibs— Sahb  Pab- 

TIEB  OB  THBIB  RSPBESBNTATITBa. 

[I.  Ii.  B^  2  Calo.,  827 

1.  ■  Bight  to  bastard's  estate.— 

Secheat. — Non-aesertian  of  claim  hy  Crown, — JBe^ 
toppel, — M,,  the  widow  and  administratrix  of  a  bas- 
tard who  had  died  intestate  and  without  issue,  recdved 
a  letter  in  1841  from  the  Lords  Commissioners  of  the 
Treasury  stating  that  they  did  not  deem  it  expedient 
to  take  any  steps  for  the  assertion  of  the  rights  of  the 
Crown  with  regard  to  her  late  husband's  estate. 
Preyioos  to  this  M.  had  obtained  possession  of  that 
estate,  and  two  months  before  the  receipt  of  the 
letter  she  had  contracted  a  second  marriage.  No  set- 
tiement  was  made  upon  this  marriage,  ai|d  since  the 
time  of  the  marriage,  M.*s  second  husband  had  had  the 
exdusiye  management  of  the  property.  In  execution 
of  a  decree  against  the  husbwd,  his  right,  title,  and 
interest  in  and  to  a  portion  of  the  property  were  put 
up  for  sale  and  purchased  by  the  plaintiif .  The  plaint- 
iff's right  to  possession  was  disputed  by  Jf.,  who  con- 
tended that  her  husband  (took  no  interest  in  the  two 
thirds  of  the  property  which  went  to  the  Crown  which 
could  be  attached  and  sold  in  execution.  In  a  suit  by 
the  plaintiif  to  establish  her  rights  over  the  property, 
'■^Meld  that  the  Crown  would  be  estopped  by  the  line 
adopted  by  the  Commissioners  of  the  Treasury  in  1841 
from  asserting  its  claim  to  the  two  thirds ;  and  that 
Jf  .  had  a  good  title  to  the  whole  estate  even  as  against 
the  Crown.     Toolsbbxoitby  Dobsbb  v.  Cobnblivb 

[Uai^B.,lM 

a.  ...........  Ijetters  of  administration.— 

Parties.— The  Administrator  QeneraVs  Act,  XXIV 
of  1867,  s.  15.Sueeession  Act  (X  of  1866),  s.  »^ 
— The  plaintiif 8  applied  for  probate  of  the  will  of  one 
JB.  Z>.  to  be  granted  to  them  as  executor  and  executrix 
thereof.  The  Administrator  General  had  entered  a 
cayeat  and  appeared  to  oppose  the  application.  The 
petition  for  probate  was  therefore  ordered  to  be  trea^ 
ed  as  a  plaint,  both  parties  to  file  a  written  statement, 
and  the  case  was  set  down  to  be  heard.  At  the  hear- 
ing it  appeared  22.  D.  was  illegitimate,  and  the  issue  for 
trial  was  whether  the  document  was  or  was  not  her 
will.  Held  that  the  Administrator  Qeneral  would  be 
entitled  to  letters  of  administration  under  section  15, 
Act  XXIY  of  1867,  and  that  it  was  not  necessary  to 
make  the  Gk^vemment  a  party  to  the  suit.  Semhle, — 
The  Administrator  General  would  have  been  entitied 
to  apply  for  letters  of  administration  under  section 
224  of  Act  X  of  1865.    DbMbllo  v.  Bbou&hton 

[IlB.I.,B.,Ap..e 

tLLEGITIMATE  CHUiDBEN. 

See  CirsTODT  of  Childbbn. 

[L  lu  B.,  4  t&lQ^  874 

See  Casbb  itkdeb  Hindu  Law— Inhbbit- 

ANCE-^lLLEOlTIMATB  ChILDBEH. 


nXBOrriHATE  GHILDBEN- cow^tMAL 

fi^M  Casbb  ttbdbb  Hindu  Law— Maintb- 
bahcb— Right  to  MAurcBNAircB— Illb- 

GITIMATB  ChILDBBV. 

See  HnrDU  Law— Mabbiagb— Validitt 

OB  0THBBWI8B  OF  MABBIIOB. 


LBBIIOB.  ^    1 

[8B.I-.B,P.^- 


lUiEainMATE  SON. 

See  HiVDir  Law— Aubvation— Aubna- 
tiob  by  Fatebb. 

[LI^B.,8Calo.,ai4 

See  HiWDXT  Law— Custom— Immobal 
Customs        .    L  L.  B.,  2  Bom.,  140 

See  Casbs  uvdbb  Hivdu  Law— Ibebbit- 
AKOB— Illboitimatb  Childbbn. 

See  Casbs  ubdbb  Hibdu  Law— Maibtbh- 
avob— Right  to  Maintbhabob^Illb- 

GITIMATB  ChILDBBB. 

i9c0  Pabtibs— Pabtibs  to  Suits— Maib- 
TBHABCE,  Suits  fob. 

[L  Ij.  B.,  2  Bom.,  140 


Adopted  Bon  of— 


See  HiKDU  Law— Pabtitiok — Shabbs  ob 
Pabtttiob- Adoftbd  Sob. 

[LI..B.,4Calo.,426 

IlilJCIT  SAIiB  OF  IiIQXTOB. 
iee  ExciSB  Act. 

[I.  L.  B.,  1  AH.,  880, 886, 888 

rLL0STBATION8    TO    SECTIONS    OF 
ACTS. 

See  CoBTBAOT  Act  .  L  Ii.  B.,  1  All.,  487 
[22W.B.,887 
See  LiMiTATiOB  Act,  1887,  s.  26. 

[I.I..B.,7Calo.,182 

IBQtOVTiABTiE   FBOFEBT7. 

See   Hindu   Law— Joint   Family — Na- 

TUBB  OF   AND  IbTBBBST  IB  PbOFBBTY— 

Ancbstbal  Pbopbbty. 

[L  I..  B.,  8  Calo.,  608 
See   Hindu  Law —Widow— Powbb  of 

Widow— PowBB   of    Disposition   ob 

Aubnation      .    L  Ii.  B.,  2  Bom,  87 
See    LiMiTATiOK    Act,    1877,    abt.    48 

(1871,ABT.48)    1. 1..  B.,  4  Calo.,  886 
See  Casbs  undbb  Limitation  Act,  1877, 

ABT.  144  —  Intbbbst  in  Immotbablb 

Pbopbbty. 
See  Sboubity  fob  Costs — Sum. 

[7  a  Ii.  B.,  Ap.,  80 
See  Casbs  undbb  Small  Causb  Coubt, 

MOFUSSIL  —  JuBUDIOTIOB— MOYBABLB 

Pbopbbty. 
— ^— —  Agreement  defining  shares  in— 

See  Limitation  Act,  1877,  abt.  144 
(1869,  s.  1,  CL.  12)— Intbbbst  nr  Im- 
motbablb Pbopbbty. 

[18aii.B.,812 
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Alienation  of— 

See  MoBTeAea—Fosaf  ov  MoBTGAea. 

[L  Ii.  B^  2  Bom,  281 


—  Bond  ereatinff  charge  on— 

See  Casbs  undbb  Rbgistbation  Act,  1877, 

8.  17. 
See    CA8B8    TTBDBB    BBOIBTBATIOV    AOT, 

1871,  8.  49. 

—  Document  relating  to— 

See  Ca8B8   xjbdbb   RBaJBTBATiON    Act, 
1877,  88. 17  An>  49. 

— -   inherited  by  paternal    grand- 
mother firom  grandson. 

See  BisTDV  Law  »  Stbidhav — Dbsobit- 

TION  AHD  DbVOLTTTION  OF  StRIDHAH. 

[I.  Ii.  B.,  1  AIL,  661 

—  Interest  in— 

See  CA8B8  TJITDBB  LnCXTATIOV  AOT,  1877, 

abt.   144  (1871,  ABT.  145;  1869,8.  1, 
01..  12)— Ibtebbst  nr  Imxoybiblb  Pbo- 

PBBTY. 

See  Bbgistbatiob  Act,  1871,  s.  18. 

[LL.B.,4Cala,61 

See  Salb  IB  EzBOunoB  ov  Dbcbbb — lie- 

XOTBABU  PBOrBBTT. 

[I.  L.  B.,  1  AIL,  848 
8  Bom.,  64 


situated  in  difforent  districts. 

See  Pbaoticb— CiYiL  Casbs — ^Lbayb  to 
SUB  OB  DBVBND .  I.  Ii.  B.,  8  Calc,  870 

HCFABTIBILITT. 

See  Cases  uvdbb  Hiin>ir  Law— Cttstok 
— Impabtibilitt. 

IMFABTIBIiB  B8TATXS. 

See  Casbs  ubdbb  Hibdu  Law — Custom 

— IlCPABTIBIUTY. 

See  Casbs  vbdbb  Hindu  Law — Ibhbbit- 

AHCB — ImPABTIBIB  PBOPBBTY. 

See    HiKDU     Law— Pabttpiob— Bbqui- 

8ITB8  BOB  PaBTITIOK. 

[L  I..  B.,  1  ICad.,  812 

See  Fbbsiovs  Act,  1871. 

[L  Ii.  B.,  2  Bom.,  846 

See  Bbsuxptioh— Right  to  bbsukb. 

[I.I..B.,6Calc..Ild 
22  W.  B.,  226 

IMFOTENCB. 

See  Hiwrr  Law— Guabdiak— Ritfto  op 
GUABDIABSHIP  .     L  Ij.  B^  1  All.,  649 

See  HiHDU  Law— Mabbiigb— Rbstraint 
OB  OB  Dissolution  op  Marriagb. 

[I.  Ii.  B.,  1  AIL,  549 

II 


IKPBI80KHENT« 

See  Abm B  Act  (XXXI  op  1860). 

[L  Xi.  B.,  1  Bom.,  808 
See   Covtbmpt    op    Coubt— Contbmpts 

GSNBBALLY     .    I.  It.  B.,  4  Calc,  655 
See  Contempt  op  Court — Pbnal  Codb, 

8. 174  .        .  .2  Mad^  819 

See  DuBBBS        .    L  L.  B.,  1  Calc,  880 

See  ExBCunoN  op  Dbcreb — Eppbct  op 
BBPBAL  OP  Act  pbnding  suit. 

[L  Ii.  B.,  2  Bom.,  148 
See  Right  op  Suit— Tobts. 

[8  Agra,  890 

See  Casbs  ukdbb  Sbntbncb— Ikpbison- 
xbht. 

IMFBOVEBOENTS. 

See  Salb  pob  Abbbabs  op   Rbvbnub — 
Pbotboibd  Tbb ubbb. 

[L  Ii.  B.,  8  Calc,  298 
1. 1..  B^  8  Calc,  110 

Occupier  of  land  without  title. 

Hon  for  improvements, — Where 


—Rishi  *o 

a  person  had  held  a  property  on  a  false  title,  and  the 
rightful  owner  had  recovered  possession  after  much 
fcronble, — Held  that  the  former  was  not  entitled  to 
compensation  for  improvements  which  he  had  made 
for  his  own  conveniencei,  and  which  were  not  made  as 
the  latter  would  have  required.  Wahbdoollah  «. 
GoLAx  AXBUB  .        .        •         .    25  W.  B.,  205 

See  FuBZUHD  Au  Eeab  «.  Aba  Ali  Mahombd 

C  8  C.  L.  B.,  194 

INAM  COMMISSIONEB. 

Certificate  oi;  Effect  at—Ifad' 

roe  Ueg.  IV  of  183L—Th&  certificate  of  the  Inam 
Commissioner  does  not  afford  conclusive  evidence  of 
the  title  of  the  person  to  whom  it  was  granted,  nor 
IS  his  decision  one  over  which  the  Civil  Courts  have 
no  jurisdiction.  His  duties  were  not  of  a  judicial 
character,  hut  he  was  authorised  to  deal  with  those  in 
possession  of  inams  on  certain  terms  varying  with  the 
nature  of  the  holding  which  incidentally  he  was  to 
determine,  but  for  the  prescribed  purpose  only,  the 
nature  of  the  title  by  which  the  person  whom  he 
found  in  possession  actually  held  it.  SundaramurU 
Nudali  V,  Vallinaydki  Ammal,  1  M<id.,  465,  distin- 
guished.   Vibbappa  V,  Ramajooi     .  2  Mad.,  841 


Decision  of— 


See  Act  XI  of  1852. 

[L  I..  B.,  2  Bom.,  629 
10  Bom.,  471 

See  JuBiSDiCTiov  of  Civil  Coubt. 

[  2  Mad^  827 

nSTAMDAB. 

See  Ekhakcbxent  of  Rent— Bight  to 

BBHABCB     .        .    6  Bom.,  A.  C  28 

[I.  L.  B.,  8  Bom.,  141, 848 
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Se§  Bbsuxttiov— EmoT  ov  Bbsuvp- 

Tiov      •        •        .        .    IBonu^Sa 

rLKIU9BoiiL,418 

I.  li.  B.,  10  Bom.,  112 


Siffhit  ofeommon, — Unlesa  the  tenns 

of  hif  inam  grant  autborUe  an  inamdar  to  encloie  a 
piece  of  land  used  immemoriaUy  as  pasture  jpround  by 
the  inbabitanta  of  his  inam  village,  be  cannot  do  so 
at  will  merely  by  virtue  of  bis  being  an  inamdar. 
VlSHTAlTATHV.  Mahadaji  .  L  Ii.  R.*  8  BoiTi.,  147 

INCOMXS,    BUSTDV    WIDOWS    BIGHT 
TO— 

See  CA8B8  UKDBB  ACOFMITLATIOHB. 


lErCOHE,  FIJBCHA8E  OF  FBOFBBT7 
OXTT  OF— 

See  Hnmv  Law— Aijbkatiov— Aubv- 
ATioH  BY  Widow— ALiBKATioir  ob  Ik- 
comb  ABD  AOCUXULATIOKS. 

[7  B.  L.  IL,  88 

nrCOHE  TAX. 

See  BOAD  Cbss  Act. 

[I.  I..  B.,  4  Calo.,  578 

OrCOMB  TAX  ACT  (XXXII  of  1860). 

See  Ebtoppbl— Statbhbkts  aitd  Plbad- 

IB<M  .    6W.B.,252 

[24  W.  B.,  178 

See  Bight  ov  Suit— Ihcomb  Tax. 

[11W.B,426 


(PC  of  1808),  88. 24, 26, 27.— Jj)- 

pecU  in  criminal  caee. — Failure  to  make  payment, — 
Sanction  of  Collector  and  discretion  o/l— There 
were  strong  g^unds  for  urging  that  the  Legislature 
intended  that  convictions  under  sections  24  and  25, 
Act  IX  of  1869,  should  be  summarily  disposed  of  by 
the  Magistrate,  but  the  Court  was  not  prepared  to 
hold  that  the  right  of  appeal  was  taken  away.  No 
jurisdiction  was  given  to  the  Judge  to  reverse  a  con- 
viction under  these  sections  because  he  may  regard  it 
as  one  of  hardship,  nor  had  he  to  determine  whether 
or  not  the  failure  to  pay  was  in  pursuance  of  an  in- 
tention to  avoid  payment  or  not.  By  failing  to  make 
payment  within  the  time  specified  in  the  notice,  the 
tax-payer  was  guilty  of  an  offence  within  the  terms 
of  section  26,  and  subsequent  payment  did  not  take 
the  case  out  Of  the  provisions  of  that  section.  To 
render  such  a  conviction  valid  it  must  be  shown  that 
the  prosecution  was  instituted  at  the  instance  of  the 
Collector,  and  the  mere  sending  on  the  tehsildar's 
report,  with  an  expression  of  the  Collector's  general 
desire  to  prosecute  defaulters,  cannot  be  held  tan- 
tamount to  the  institution  of  a  prosecution  at  the 
instance  of  the  Collector.  The  provisions  of  section 
27  seem  to  imply  that  the  Collector  ought  in  each 
case  to  exercise  his  discretion  as  to  whether  a  prose- 
cution should  be  institated.    Qubbn  v.  Chbit  Ram 

[2N.W.,118 


rErCOME  TAX  ACTS   (DC  of  1888  and 
XXIIIofl888). 

See  Affbal  in  Cbimival  Casbs— Acts— 
Ibcomb  Tax  Act  .  14  W.  B.,  Or.,  71 

See  Sbkteitcb— iMPBiBomnNT  —  Imfki- 

SOBKBNT  IK  I^SBAULT  OT  FlHB. 

[7  Bom.,  Or.,  78 
UW.B.,Cr.,70 

IKCOMFETBNCB. 

See  Mabtbb  abd  Sbbyaht. 

[LKB.,2Calo.,88 
Cor.,  78:  2  Hyde,  188 

INCOBFOBEAIi  HEBISDITAMENT. 

See  FisHBBT,  Bight  ov. 

[12B.iUB.,210 

USrCUMBBANCB,  NOTICE  OF— 

See  Ybbpob  and  Pubchasbb— Koticb. 
[L  Ii.  B.,  1  BonL,  287 
I.  KB,  7  AIL,  680 

INCUMBRANCES. 

See  Casbs  itvdbb  Salb  bob  Abbbabs  ov 
Bbnt — Incumbbabcbs. 

See  Cases  ttitdbb  Salb  bob  Abbbabs  ov 

RSTBHUB— IkCUMBBABCBS. 

— Notioe  of— 

SeeYnsDOSL  akb  Pubohasbb—Noticb. 
[L  lu  B.,  1  BoxzL,  287 
I.  Ii.  B.,  7  AIL,  680 


Fower  of  oreatiiig- 


See  Qhatwau  Tbnubb. 

[8  B.  I..  B.,  862 

INDEMNITY  BOND. 

See  Staxf  Act,  1869. 

CI.L.B.,lMad.,188 

INDEMNITY  NOTE  GIVEN  TO  BAIL- 
WAT  COMPANY  BY  CONSIGNEE  OF 
GOODS. 

See  Staxf  Act,  1879/  sch.  I,  abt.  5. 

[T.  I..  B.,  6  Bom.,  478 

INDIAN  COUNCILS  ACT. 

— — ^  24  and  26  Viot,  o.  87.— CVre«2ar 
orders  passed  by  Judicial  Commistioner  of  Punjab, — 
The  circular  orders  as  to  the  liability  of  Gk>yemment 
for  debts  of  rebels,  issued  by  the  Judicial  Commis- 
sioners of  the  Punjab,  were  not  laws  within  the  mean- 
ing of  24  and  25  Vict,  c  67.  Saligbak  v,  Sbcbb- 
tabt  ov  Statb 

[12  R  L.  B.,  187: 18  W.  B.,  888 
L.  B.,  L  A.,LSup.  Vol.,  118 

8.22— 

See  Kf-p^kL  to  Pbivt  CouKGiir— Casbs 
IN  WHICH  Affbal  libs— Substaktiai^ 
qubstiob  ov  Law. 

[L  L.  B.,  1  Calc,  481 
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ZXIBXAH  OOTTNCIIiS   ACT,   ■•  S2— «o<i^'- 


See  JiTBiflDicnov  of  CBUcnrAL  ConxT— 

QbVBSAL  JUBIBDIOTIOir. 

[LI<.R.,8Calo.,6d 
1. 1..  B^  4  Calo.,  173 

IJSmiClXENT. 

See  CA8B8  nVDBB  CHABaB. 

IJTDiaO  CONCERN. 

See  RiaKT  OP  OcouPABOT— AoQmsiTiOB 

OB  RiaHT— PbBSOKB    BT  whom  RlChHT 

MAT  BB  acquibbd      .    26  W.  R^  117 
[LI^R^llCalo^eOl 

Mortgagee  in  poaseasion  after 

fbreoloenre. — Liability  for  rent, — ^The  mortgagee 
of  an  indigo  factory  foreclosed  and  took  posseBsion  of 
the  concern  in  the  month  of  Jeyt  1282.  The  rents 
due  'from  the  ryots  for  the  year  1282  became  due  at 
the  end  of  Jeyt  1282,  and  were  collected  by  the  mort- 
gagee ;  the  rents  for  1282  due  to  the  landowners  from 
the  owners  of  the  indigo  concern  also  became  due 
at  the  end  of  Jeyt  1282.  Held  that  the  mortgagee 
in  possession  was  liable  for  them.    Macvaohtbx  v, 

BSBBKABBB  SUf  OH  .  .     2  C.  Ii.  R.,  828 


rETOIGO  ESTATE. 
See  LiBB     . 

rETDIOO  FACTORT. 


I.  If.  R.,  2  Cala,  68 
[UW.R.,1M 


Iilen  by   oustom  for  price  of 

seed. — Liability  of  mortgagee  of  factory  in  poa^ 
session, — A,  sold  to  B,,  the  proprietor  of  an  indigo 
concern,  of  which  C  was  a  mortgagee,  certain  bags 
of  indigo  seed.  The  agreement  of  sale  contained  no 
provision  pledging  the  crop  of  indigo,  the  product  of 
the  seed,  as  a  security  for  its  price.  Subsequent  to  the 
sale,  and  after  the  seed  had  been  pUnted,  C,  under  a 
decree  on  his  mortgage,  obtained  possession  of  B,*e 
factory.  In  a  suit  by  A,  against  B,  and  C,  for  the 
price  of  the  indigo  seed, — Seld  that,  in  the  absence  of 
any  agreement  l^  C  to  pay  the  debts  of  B,,  C,  could 
not  be  held  liable.  There  is  no  lien  by  custom  upon 
an  indigo  factory,  or  upon  the  produce  of  an  incUgo 
factory,  in  respect  of  any  debt  of  the  factory.  MOHO- 
MiTB  Dabs  v.  McNaohtbh 

[I.  I..  R.,  8  Calo.,  281 


Asaignment  of— 

See  Ybbsob     and     Pttbohabbb— Pub- 

CHA8BB8,  BlOHTS  OF. 

[B.  Ik  R^  Sup.  VoL,  64 
10  W.  R.,  811 

INFAETICIDE. 

Infanticide  Act,  VIII  of  1870,  a. 

2. — Rules  made  by  Local  Oovemmenty  North-  West- 
em  Provinces,  BuU  VI.—Aet  XVI  of  187S,  s,  8, 
el.  (S), — Departures  of  women  of  proclaimed  fami- 
lies from  their  homes. —  Omission  to  report  such  de- 
partures.— Although  Rule  VI  of  the  Rules  framed 
bj  tha  QoTenunent  of  the  North- Western  Pxoyinoes 


INF  AETICIDE.— Infanticide  Act,  Vm  of 
1870,  8.  ^^continued, 

under  Act  VIII  of  1870  (Infanticide  Act),  section  2, 
declares  it  to  be  the  duty  of  the  yillage  chaukidar  to 
report  on  the  occasion  ox  his  periodiod  visit  to  the 
police  station,  not  only  the  occurrence,  amon^  pro- 
claimed families  in  the  village,  of  births,  of  the 
deaths  of  ^infants,  and  of  the  removal  of  pregnant 
women  to'other  villages^  but  also  "other  deaths,  re- 
movals, and  arrivals,"  this  last  duty  is  not  cast  upon 
him  by  the  provisions  of  the  Infanticide  Act  itself; 
for  Rule  VI  is  not  on  this  point  consistent  with  the 
Act.  JEteld,  therefore,  that  a  chaukidar  who  had  omit- 
ted to  report  the  departure  of  a  womanof  aprcylaim- 
ed  family  from  her  home  was  not  g^ty  of  an  offence 
under  the  Infanticide  Act  Seld  also,  that  the  heada 
of  prockimed  families  are  not  bound  by  any  of  the 
rules  framed  under  the  Infanticide  Act  to  give  in- 
formation to  the  chaukidar  regarding  the  departure 
of  the  women  of  their  families.  iEicfbbss  v.  Bku- 
PAL  ....    LL.R.,8A11.,880 

INFANT. 

See  CA8B8  VKSEB  Ottabdiab. 
See  Cabbs  vndbb  Minob. 
See  Paubbb  Suit— Suitb. 

[U  B.I..R^878 
I.  li.  R.,  8  Mad.,  8 

Uability  of,  for  debta  of  ances- 
tral businesB  carried  on  by  guardian. 

See  Hindu  Law— Joint  Family— Dbbts 
AND  Joint  Family  Businbss. 

[I.I<.R.,8Calc.,788 

INFANT  MARRIAQES. 

See     Hindu    Law— Mabbiaob— Iitbant 
Mabbiagb,  Thboby  of. 

[L  li.  R.,  1  Calc,  289 

INFORMATION  Ol*    COMMISSION  OP 
OFFENCE. 

iSwABBTMBNT  .    4B.Ii.R.,  A.Cr.,  7 

See  CA8B8  UNDBB  Cbiminal  Pjioobdubb  Codb 
1882,  8.  45  (1872,  s.  00). 

See  Pbnal  Codb,  8.  217. 

[I.I-.R.,lMad..26e 
See  Rbmakd— Cbbcikal  Ca8BS. 

[8B.I..R.,Ap.,81 


L Duty  of  Village  Mtinait— The 

Village  Mnnsif  is  honnd  to  report  the  commission  of 
all  offences  committed  in  Yob  village  to  such  person 
and  in  such  manner  as  may  be  most  likely  to  be 
effectoal  for  the  apprehension  of  the  offenders 
Anonymous  ....    8  Mad.,  Ap,,  81 

2. 


Duty  of  kamam  of  village.— 

The  kamam  of  a  yiUage  is  not  bound  to  report  the 
commission  of  offences  other  than  those  sped^d  in 
section  188  of  the  Criminal  PTocedare  Code.  Anobt- 
^ovn 8  Mad.,  Ap^  81 
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INFORMATION  OF  COMMISSION  OF 

OFFENCE— cof»^in«e({. 

Obligation  to  gire  informa- 


tion.—P«ia?  Code,  t.  J76.— Section  176  of  tlie  Penal 
Code  applies  to  persons  upon  whom  an  obligation  is 
imposed  by  law  to  f  omisli  certain  information  to  pub- 
lic servants,  and  tlie  penalty  which  the  law  provides 
is  intended  to  apply  to  x)arties  who  commit  an  in- 
Untional  breach  of  such  obligation.  Is  tbs  mattbb 
ov  Phool  Chuks  Bbojobassbb 

[16  W.  B.,  Cv^  86 

Ik  thb  vattbb  ov  thb  fbtitiok  ob  Luchmuh 

Pbbshad  Gobgo  18  W.  B.»  Cr^  22 

Freeumption  of  knowledge 


of  offence.— P^futl  Code,  e.  176.-^M^keal  to  joiu 
in  offence, — The  refusal  of  a  person  to  join  in  a  daooity 
does  not  imply  a  knowledge  on  his  part  of  the  com- 
mission of  that  offence,  or  render  him  liable  to  punish- 
ment under  section  176  of  the  Penal  Code  for  inten- 
tional omission  to  give  notice  or  information  for  the 
(lurpose  of  preventing  the  commission  of  an  offence. 
<2t7BBK  V,  Lahai  Mundul       .    7  W.  B.,  Or.»  29 

6. Omiflsion  to  report  offence.— 

Penal  Code^  ee.  118, 176.— Criminal  Procedure  Code, 
1861,  e,  138. — JSeld,  that  the  prisoner  could  not  be 
punished  under  section  118  of  the  Penal  Code,  as 
there  was  no  omission  of  an  act  which  he  was  bound 
to  perform  which  facilitated  the  commission  of  an 
offence  ;  but  that  he  should  be  convicted  under  sec- 
tion 176,  Penal  Code,  as  he  was  bound  to  report  the 
offence  under  section  188,  Act  XXV  of  1861,  after  he 
was  informed  of  it.    QoYBBmcBVT  v.  Kbsbbb 

[1  Agra^  Cr.,  87 


6. 


Criminal    Proce* 


dure  Code,  1882,  ee.  87,  88.— Penal  Code,  9,176.— 
Omieeion  to  give  inforuuUion  to  poUee^—'ProclO' 
motion  qf  offender. — Presumption.— Omnia  preeu^ 
muntur  rite  esee  acta. — Applioaiion  of  mam'm, — 
it.  was  convicted,  under  section  176  of  tibe  Penal 
Code,  of  having  intentionally  omitted  to  inform  the 
police  of  the  presence  of  V.,  a  proclaimed  offender,  at 
a  certain  vill^.  It  was  presumed  by  the  Court  that 
V.  was  a  proclaimed  offender  because  it  was  proved 
that  the  property  of  V.  had  been  attached  under  the 
provisions  of  section  88  of  the  Code  of  Criminal  PK)- 
cedure,  1882.  Seld  that  the  prosecutor  was  bound 
to  prove  the  fact  of  proclamation.  A  person  legally 
bound  to  give  information  to  the  poHoe  ^  the  presence 
of  a  proclaimed  offender  at  a  certain  place  ought  not 
to  be  prosecuted  for  omitting  to  give  such  informa- 
tion whero  the  poUce  are  alrea^  aware  of  the  fact. 
InbbPakdta         .        .    L  Ii.  B.,  7  Mad.,  486 

7. Omitting  to  report  a  sudden* 

unnatural,  or  suspicions  death.— P«iia/  Code 
(Act  XLV of  1860),  98.  176,  201.^Criminal  Proce- 
dure Code  (Act  X  of  188S!),  8.  45.— Before  an  ac- 
cused  can  be  convicted  of  an  offence  under  section 
201  of  the  Penal  Code,  it  must  be  proved  that  an 
offence,  the  evidence  of  which  he  is  charged  with 
causing  to  disappear,  has  actually  been  committed, 
and  also  that  the  accused  knew  or  had  information 
sufficient  to  lead  him  to  believe  that  the  offence  had 
been  committed.    Emprese  of  India  v.  Abdul  Kadir, 


IlTPOBMATIOBr  OF  COMMISSION  OV 

OFFENCE.— Omitting  to  report  a  sud- 
den, unnatural,  or  suspieious  death— cow- 
tinued, 

L  Z.  Jt.,  3  All.,  279,  followed.  Eeld  (per  PBnrBBP 
and  Macfhbbsok,  JJ.) — It  is  not  necessary,  in  order 
to  support  a  conviction  under  section  176  of  the 
Penal  Code  against  a  person  falling  within  the 
provisions  of  section  45  of  the  Criminal  Procedure 
Code,  for  not  gpiving  information  of  an  occurrence 
falling  under  clause  (d)  oi  that  section,  to  show  that 
the  death  actually  occurred  on  his  land,  when  the  cir- 
cumstances disclosed  show  that  a  body  has  been  found 
under  circumstances  denoting  that  the  death  was 
sudden,  unnatural,  or  suspicious  ;  the  flndiTig  of  the 
body  being  a  fact  from  which  a  Court  might  reason- 
ably infer,  in  the  absence  of  evidence  to  t^  contrary, 
that  the  death  took  place  there.  Held  {per  Mittbb, 
J.)^lt  IB  necessary,  to  secure  a  conviction  in  the  latter 
case,  to  prove  that  the  death  took  place  or  occurred 
in  tiie  village  or  on  the  land  of  the  accused,  and  the 
finding  of  a  body  thero  does  not  of  itself  afford  that 
proof.    Maiuki  Misbbb  v.  QuBBV-EifPSBBa 

[I.I..B.,UCalo.,619 

8. Conviction  of  giving  fitlse  in- 


formation.—PmmZ  Code,  8.  205.— To  justify  a  con- 
viction for  giving  false  information  with  respect  to  an 
offence  under  section  203  of  the  Penal  Code,  it  must  be 
proved,  not  only  that  the  person  charged  had  reason 
to  believe  that  an  offence  had- been  committed,  but 
that  the  offence  had  actually  been  committed,  and  that 
the  accused  knew  or  had  reason  to  believe  that  the 
offence  had  been  actually  committed.  Qttbbn  v. 
JOYKABAIN  i'ATBO  .      SO  W.  B^  Cr.,  66 

INFBINaEMXSirT  OF  BIOHT. 

See  Cabbs  undbb  DAicAaBS — Strns   pok 

DAMAGBS — ^TOBTB. 

[8  a  li.  B.,  A«  C  276 
INHBBITANCXL 

See  CA8B8  tnnoBB  Hivsu  Law— Ihhbbit- 

AVCB. 

See  HiNDV  Law— Mabbia&b — ^Vauditx 

OB   OTHBBWISB  OB  MaBBIAGB. 

[L  Ij.  B.,  1  Bom.,  97 
See    Hnmxr    Law — Pabtitiov— Rbqui- 

8ITBS  BOB  PaBTITION. 

[L  li.  B..  1  Mad.,  812 

See  Cabbs  itndbb  Hindu  Law— ^Stbidhak 

— DbBCBIPTIOK     AKD      DBYOLVTIOir    OF 

St&idhan. 
See  Cabbs  undbb  Hindu  Law — Widow 
— Intbbbst  in  Estate  op  Husband— 
— By  Inhbbitancb. 

[2  B.  Ja.  B.,  A«  C,  190 

See  Cabbs  undbb  Mahokbdan  Law — In- 
hbbitancb. 


Forfeiture  of — 


See  Cabbs  undbb  Hindu  Law— Inhbbit- 
ancb— DiYBSTiNa  OP — Exclusion  pbok 

AND  PoBPBITUBB  OF  InHBBITANCB, 


Digitized  by 


Google 


(    2601    ) 


DIGEST  OF  CASES. 


(    260jr  ) 


XHSEBITANCE — eoniifiMed. 

SeeCkBSS  inn>BB  Hikdv  Law— Widow 

— DlSQUALTPICATIOVS. 

JJSrjTTNCTlON. 

Col. 

1.  Ukdeb  Cim.  Pboobdubb  Codes       .  2601 

2.  Spboiai^  Cabbs  ....  2607 
ALiBHATioir  BY  Widow  .  .  2607 
Bbbach  OB  Agbbimbbt    .        .  2608 

f  0)  CoLLBOTioir  OB  Rbbts       •       . .  2606 
id)  DiQonro  Wbu^  .        .  2609 

(e)  ExBOvnoB  of  Dbobbe      .        .  1609 

1  IBTB1T8I0N  UPON  ObFIOB    .  .  2610 
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Pbopebtt — (Light  and  Aib 
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See  Adkinistbatioh. 

[1  Ind.  Jxu^  N.  S.,  9 

See  Damages— Suits    fob   Damages — 

ToBTS  .    5  B.  K  R.,  Ap.,  4 

[U  W,  lU  143 

See  Damages— MBAsirBB  and  Assessment 
OB  Damagbs— ToBTS     .    6  Had.,  112 

See  "LASDiiOVD  and  Tenant— Bhildings 
ON  Land,  Right  to  bbmoyb  Cor.,  117 

See  Limitation  Act,  1877,  s.  16. 

[I.IuR.,5Bom.,29 
L  li.  R.,  8  Mad^  229 

to  restrain    marriage    x^ending 

suit 
See  Hindu  Law — Mabbiage — Restbaint 
OB  OB  Dissolution  of  Mabbiage. 

[I.Ii.R^lAU.,849 
See  Railway  Company. 

[10ai..R.,S41 

to  restrain  power  of  sale. 


See  MOBTGAGE— POWEB  OF  SALE. 

[I.  Ii.  R.,  2  Bom.,  252 
1.  UNDER  CIVIL  PROCEDURE  CODES. 


L Interim  injunction.— Prin- 

eiplee  <m  loiieh  U  it  granted, — The  Court,  in  grant- 
ing an  ad  iwierm  injnnotion,  will  first  see  that  there 
is  a  bond  fide  contention  between  the  parties,  and 
then  on  which  side,  in  the  erent  of  obtaming  a  snc- 
cessfol  result  to  the  suit,  will  be  the  balance  of  in- 
conyenienoe  if  the  in  junction  do  not  issue,  bearing  in 
mind  the  principle  of  retaining  immoveable  property 
in  eiatu  guo.  On  those  principles  an  injunction  was 
granted  to  restrain  the  defendants  from  "selling, 
aHenating,  or  otherwise  disposing  of  "  certain  houses, 
the  snl^ect  of  a  suit,  in-  which  the  plaintiff,  claiming 
andsr  the  will  of  his  father,  sought  to  set  aside  pro- 


USIJ  U  NOTION— eo«Mnff«(2. 

1.  UNDER  CIVIL  PROCEDURE  CODES— 

oowtiwued. 

Interim  injunction — eontinued, 

ceedings  in  execution  taken  by  an  executor  (under 
whom  the  defendants  claimed)  after  the  death,  but 
before  the  g^nt  of  probate  of  the  will  of  the  de- 
ceased, and  by  which  proceedings  the  executor  had 
seized  the  houses  in  satisfaction  of  his  own  debt. 
OoMBS  V,  Cabtbb  .        .    1  Ind.  Jur..  N.  8.,  411 

2.  ■  Power  to  make  order  for  in- 
junction. — CivU  Froeedwe  Code,  1869,  e,  92. — 
Court  in  which  euit  it  pending, —^uritdieiion, — 
Where  a  Court  has  no  jurisdiction  to  make  an  order, 
it  can  have  no  jurisdiction  to  modify  such  order.  It 
was  not  lawful  for  a  District  Court,  under  section  92 
of  Act  VlII  of  1859,  to  issue  an  injunction  to  stay 
waste,  &C.,  or  to  appoint  a  receiver  or  manager,  in 
respect  of  property  in  dispute,  in  a  suit  pending  in  a 
su^rdinate  Court.  The  District  Judge  might  with- 
draw the  suit  from  the  subordinate  Court  to  the  Dis- 
trict Court  under  section  6  of  the  Code,  and  then 
make  orders  in  accordance  with  the  terms  of  section 
92.  Semble, — A  Court  having  jurisdiction  to  make 
orders  under  section  92  had  no  right  to  make  suck 
orders  without  some  evidence  that  the  property  in 
dispute  in  the  suit  was  in  danger  of  bemg  wasted, 
damaged,  or  alienated  by  any  party  to  the  suit. 
DHUimiBAM  Santukbam  «.  Chanda  Nabai 

[2  BouL,  103 :  and  Ed.,  ea 


a 


dvil   Procedure 


Code,  1859, «.  92.— Section  92,  Act  VIII  of  1869,  ap- 
plies  to  a  case  where  it  is  shown  to  the  satisfaction  of 
the  Court  that  the  defendant  in  possession  is  likely 
to  endamage  or  make  away  with  any  property  in  dis- 
pute in  the  suit,  and  empowers  the  Court  in  such  a 
case  to  issue  an  injunction  to  the  defendant  to  refrain 
from  the  particular  act  complained  of,  and,  in  case 
of  necessity,  to  a^)oint  a  receiver  or  manager  of  so 
much  of  the  property  only  as  is  in  dispute.    Joz- 

NABAIK  GeEBBB  V,  ShIBPEBSHAD  GeEBEB 

[6  W.  B.,  Mia.,  1 

4. Civil    JProeedure 


Code,  1869,  e,  92. — Ground  for  granting  injunction, 
— The  power  gpven  to  the  Civil  Court  by  section  92, 
Act  VIII,  1859,  of  issuing  injunctions  and  appoint- 
ing a  receiver  pendente  lite,  was  intended  to  be  exer- 
dMd  only  in  cases  where  property,  which  it  was  es- 
sential should  be  kept  in  its  existing  condition,  was 
in  danger  of  being  destroyed,  damaged,  or  put  bcrsrond 
the  power  of  the  Court.  Mvv  MoHiifEE  Dassee  o. 
lOHAMOTB  Dabsbb        •  .     18  W.  B^  60 

JExpreesion  of  in" 


tention  to  take  attached  property. — Ground  for 
granting  injunction.^ln  a  suit  to  recover  a  spediic 
sum  of  money  which  had  been  attached  by  the 
Magistrate,  where  defendant  expressed  his  intention 
to  take  the  money  for  the  purpose  of  investing  it  in 
trade, — Seld  that  defendant's  admission  was  suffi- 
cient evidence  to  show  that  the  money  was  in  danger 
Off  being  alienated  within  the  meaning  of  section  92 
of  theCide  of  Civil  Procedure.  Ck)LiroK  Chttkdeb 
QooHO     Momc  Cbxjvdvb,  Qhobb  •  18  W.  B.,85 
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TNJJTNCyriOJS[-^cotUinu§d. 

h  UNDER  CIVIL  PROCEDURE  CODES— 
eontinusd. 

Power  to  make  order  for  ii^unotioii— 

continued. 


e. 


Injunetion  a#    to 


property.  Duration  of, — Receiver. — The  power  of  a 
Court  to  attach  property  and  to  appoint  a  receiver 
extends  only  to  the  better  management  or  castody  of 
any  pro,perty  which  is  in  dispute,  and  ceases  when 
the  suit  comes  to  an  end.  An  injunction  in  respect 
of  property  <»nnot  be  midntained  after  a  claim  is 
dismissed,  or  pending  an  appeaL  Mohiooddbbv 
«.  Ahmbd  Hossbin    .        •        .14  W.  IL,  884 


7. 


•  An  injunction  could 


Bot  be  issued  undeir  section  92,  Code  iA  C^vil  Proce- 
dure, on  a  mere  allegation  that  the  defendant  wished 
to  roUise  debts  by  bringing  actions  in  Courts  without 
proof  of  an  intention  of  waste,  damage,  or  alien- 
ation.    PKOfiBUNOHOTBB  DOSSBB  «.  WOOMA  MOTBB 

Dabsbb     •        •        .        •        •    14W.  B^409 


8. 


Qraat  of  inJunotioxL— ^Si^ay  of 


proeeedinge  im  mafuseil  againet  Court  Receiver, — 
Injunction  granted  by  the  Court  to  restrain  proceed- 
faigs  in  the  mofussU  against  tbe  Court  Receiver. 
Bbbx  Chund  G088AZ  «.  Hooa      .        ,    Cor^  66 


a 


Sloff    tf   eaU," 


The  plaintiifs,  who  were  in  possesrion  of  certain 
premises,  brought  a  suit  to  restrain  the  defendant 
from  selling  a  share  in  them  which  he  had  attached 
in  execution  of  a  decree  upon  a  mortgage  to  him  of 
that  share,  and  to  set  aside  the  deed  dP  mortgage. 
According  to  the  plaintiffs'  case,  thev  (the  plaintiffs) 
were  in  possession  under  a  decree  of  Court  obtained 
upon  a  mortgage  executed  to  them  by  the  executor 
01  the  will  of  the  last  proprietor  under  a  power  con- 
tained in  the  will»  and  the  mortgagors  to  the  defend- 
anty  who  were  the  brother  <uid  the  son  of  the  testa- 
tor, had  no  interest  in  the  property  at  the  time  of 
their  mortgage  to  the  defendant.  The  plaintiffs 
applied  for  an  a<2  interim  injunction,  and  the  Court 
granted  the  application.  Buplal  Ehbttxt  «.  Ma- 
HiKA  Chandaa  Rot      •        .    6  B.  Ii.  IL»  264 

SEBBITABAIH  CHUOKflBBUTTT  «.  MiLLBB 

[6  B.  L.  IL,  a64»  note 


10.  *  Eeetrdining 

execution  of  deeree^-^Familg  dwelUng-kauec^Swit 
for  partition, — A,  obtained  a  decree  against  3,  and 
others  (Hindus),  on  a  title  of  purchase  from  them, 
for  possession  of  an  undivided  moiety  of  a  dwelling- 
house,  to  the  remaining  moiety  of  which  C,  (a  Hindu) 
alleged  he  was  jointly  entitled,  and  that  he  and  his 
family  were  in  possession.  On  A,*e  proceeding  to 
obtun  execution  of  his  decree,  C,  brought  a  suit, 
alleging  that  A,  had  obtained  no  title  under  his 
purchase,  and  praying  for  partition  of  the  property. 
On  application  for  an  interim  injunction  to  restrain 
A,  from  executing  his  decree  pending  the  partition 
suit,  the  Court  granted  the  application.  Avant- 
NATH  Det  v.  Mackintosh       .    6  B.  I«i  B.,  671 


IL Stay  of  execution  of  decree. 

^Citil  Froeedure  Code,  1859, «.  ^;3.~Thd  puichaser 


INJTJJSfCTlON^eontimued. 

1.  UNDER  CIVIL  PROCEDURE  CODES— 
eomtinued. 

Stay  of  exeoation  of  decree — continued, 

of  a  sharo  of  a  decree  who  has  failed  in  the  endea- 
vour to  get  the  Court  executing  it  to  put  him  upon 
the  record  for  the  purpose  of  obtaining  the  benefit  of 
the  decree,  has  no  right  to  an  injunction  to  prevent 
the  decree-holder  from  executing  the  whole  decree 
without  regard  to  the  sale,  even  if  the  porobase  is 
madeonbebAlf  of  the  judgment-debtor;  he  could  only 
get  a  right  to  an  injunction  of  the  kind  if  the  sale 
amounted  to  a  release  from  the  decree-holder  to  the 
judgment-debtor  from  his  liability  under  the  decree. 
RoKixujrvxssA  o.  Lbakut  Ah  Khait 

[22  W.  B^  606 


12. 


Stay  of  sale  in  execution  of 


decree.— Oioi^  Procedure    Code,   1869,   «.    92, — 
Certain  immoveable  property  was  attached  in  execu- 
tion of  a  decree  obtained  by  It,  against  N,    A  claim 
was  theroupon  put  in  by  S,,  but  his  claim  was 
rofused,  and  he  Inought  a  suit  as  provided  hj  section 
I  246,  Act  VIII  of  1859,  against  L.  to  establish  his 
I   right,  and  applied  for  and  obtained  an  injunction 
I   under  section  92  restraining  L.  from  proceeding  to 
I  execute  his  decree  against  the  property  in  dispute. 
,   if.  was  subsequently  made  a  party  to  the  suit  under 
section  78  of  Act  VlII  of  1869.    From  the  order 
I  granting  the  injunction  L,  appealed  to  the  High 
j   Court     Seld  that  this  was  not  a  proper  case  for 
the  issue  of  an  injunction  under  section  92.    Then 
was  nothing  to  show  that  the  property  in  dispute  was 
in  danger  of  being  wasted,  damaged,  or  alienated 
by  L,,  nor  was  the  property  in  his  possession.    The 
proper  course  would  nave  been  for  8.  to  have  applied 
by  petition  for  a  postponement  of  the  sale,  the  attach- 
ment continuing.    The  Court  ordered  the  injunc- 
tion to  be  dissolved,  and  that  an  order  should  be 
entered  on  the  execution  proceedings  staying  the  sale 
pending  S,*e  suit,  leaving  it  open  to  L,,  in  case  then 
should  be  undue  delay,  to  inake  appUcation  to  the 
Court  for  an  immediate  sale.     Lutchxbput  Siv&h 
0.  Sbcbbtart  or  Statb 

CU  B.  L.  B.,  Ap,  28:  20  W.  R.,  U 

See  Dooboa  Chfbit  Chattbbjbb  v.  Abhutobh 

Dxm        ,  «        •    24  W.  B.,  70 


18. 


dffU  Procedure 


Code,  1882, ««.  49J9,  494,-^Temporarg  infunction.^ 
Practice. — Notice  to  oppoeite  party, — ^Wliere  aCourt 
made  an  order  granting  a  temporary  injunction  under 
section  492  of  the  Civil  Proceduro  Code,  without 
directing  notice  of  the  application  for  injunction  to 
be  issued  to  the  other  sidB,  and  its  order  directing 
stay  of  sale  of  property  in  execution  was  passed  es 
parte,  without  the  other  side  being  ^ven  an  oppor- 
tunity to  show  cause, — Seld  that  the  order  was  im- 
gular.  Whero  ancestral  property  was  attached  in 
execution  of  a  decree,  and  a  son  of  the  judgment- 
debtor  instituted  a  suit  to  establish  his  right  to  the 
propertnr  and  made  an  application  for  a  temporary 
injunction  dirocting  stay  of  sale  pending  the  decision 
of  the  suit, — Seld  that,  inasmuch  as  what  was  ad- 
vertised to  be  sold  was  the  rights  and  interests  of  the 
plaintiff's  father  in  the  property,  and  it  could  not  be 
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IJN  J  VTSfCTlOJSf —eoniinuMd, 

1.  UNDER  CIVIL  PROCEDURE  CODES— 

cdntinued. 

Stay  of  sale  in  execution  of  deoree—eon- 

iinued. 

sud  that  the  property  was  heing  "  wrongfully  sold  in 
execution  of  a  decree/'  and  the  application  on  the 
face  of  it  disclosed  no  sufficient  ground  to  warrant 
an  order  under  section  492  of  the  Civil  Procedure 
Code  being  made  as  pray,ed,  the  temporary  injunction 
ought  not  to  have  been  granted.  Amolak  Ram  v. 
Sahib  Singh    ,        .        .    L  I*.  B^  7  AIL,  650 


14. 


Injunction  in  one  suit  pend- 


ing appeal  in  another  suit— /n^^rtm  injunc- 
Hon.— Civil  Procedure  Code,  Act  XIV  of  1882, 
99.  492,  54$, — A,  brought  a  suit  and  obtained  a  decree 
agamst  B.  on  a  mortgage-bond  in  the  Court  of  a 
Subordinate  Judge,  which  decree  was  confirmed  by 
the  High  Court  on  appeal  A.  then  applied  for  exe- 
cution. '  In  the  execution  proceedings  the  sons  of  B, 
intervened  claiming  a  portion  of  the  properties  at- 
tached ;  this  olaim  was  dismissed,  and  the  sons  of  B, 
brought  a  regular  suit  before  the  same  Subordinate 
Judge  to  have  their  rights  to  the  property  declared* 
and  obtained  an  interim  injunction  restraining  A. 
from  executing  his  decree  pending  the  decision  of 
their  suit.  This  suit  was  dismissed,  and  the  sons  of 
B,  appealed  to  the  High  Court.  A,  again  applied 
for  execution  of  his  mortgage-decree,  whereupon  the 
sons  of  B,  applied  for  a  fuHher  injunction  restrain- 
ing A.  from  executing  his  decree  pending  their  ap- 
peal to  the  High  Court :  this  application  was  granted. 
Meld  that  the  Subordinate  Judge  had  no  right  to 
restrain  the  decree-holder  from  executing  his  decree, 
merely  on  the  possibility  of  the  Appellate  Court  re- 
versing his  decision.  QofiSAiN  Monet  Pusbe  v. 
GuBU  Pbsshad  Siir&H   .    L  L.  B.^  11  Calo^  146 


16. 


Injunction    to    stay  sale 


pending  suit  to  establish  title.— Oim7  Proce- 
dure  Code,  1882,  e,  492,— Civil  Procedure  Code, 
1859,  9.  92,— Superintendence  of  High  Court  under 
«.  622,  Cieil  Procedure  Code,  1882,— A  claim  by  B, 
to  certain  property  which  had  been  attached  by  B,  in 
the  course  of  execution  proceedings  in  the  Court  of 
the  First  Subordinate  Judge  of  Dacca  having  been 
rejected,  S,  instituted  a  suit  in  the  Court  of  the 
Second  Subordinate  Judge  to  establish  his  title  to  the 
property.  In  that  suit  he  applied  to  the  Court  in 
which  his  suit  was  brought  for  an  injunction  under 
section  492  of  the  Civil  Procedure  Code  to  stay  the 
sale  of  the  property  attached  by  B,  in  the  execution 
proceedings;  but  that  application  was  rejected,  and 
M.  thereupon  applied  for  and  obtained  from  the  Court 
of  the  First  Subordinate  Judge  an  order  staying  the 
sale  of  the  attached  property  until  the  hearing  of 
tbe  suit  brought  by  him  to  establish  his  right  to  it. 
Held,  in  an  application  under  section  622  of  the  Code 
to  set  the  latter  order  aside,  that  section  492  of  the 
Code  of  1882  has,  and  was  intended  to  have,  a  wider 
application  than  section  92  of  Act  VIII  of  1859  had, 
and  provided  a  remedy  where  property  is  "  in  danger 
of  being  wrongfully  sold ; "  if  the  circumstances 
justified  it,  an  order  could  have  been  obtained 
under  that  section  from  the  Court  of  the  Second 


nSJXJTSrCTlON— continued. 

1.  UNDER  CIVIL  PROCEDURE  CODES— 
continued. 

Injunction  to  stay  sale  pending  suit  to 
estabUsli  title — continued. 

Subordinate  Judge  to  stay  the  sale.  There  bein^f 
this  alteration  in  the  law,  and  such  a  remedy  provided, 
and  no  express  provision  in  the  Code  for  stay  of 
execution  by  a  Court  executing  a  decree  on  the  ap- 
plication of  a  third  party,  the  order  of  the  First  SuVt ' 
ordinate  Judge  was  made  without  jurisdiction,  and 
should  be  set  aside.  Ik  the  xatibs  op  the  peti- 
tion    OF     BSOJBKDBA    KUHAB    RAI    ChOWDHUSI. 

Bbojbndba  Eumab  Rai  Chowdhubi  o.  Ruplall 
Doss      .  .        .  I.  Ii.  B.,  12  Calc,  616 


16. 


Contradictory  affidavits. — 


Irreparable  injury.-^  Lettere  Patent,  1862  and  1865. 
—Civil  Procedure  Code,  1859,  es.  92  and  94.— 
Appealable  order, — The  pUintiffs  being  in  posses- 
sion of  a  certain  mud  dock  used  for  docking  and 
repairing  vessels,  and  being  threatened  by  the  defend- 
ants with  a  suit  to  eject  them  therefrom,  sued  for 
specific  performance  of  an  alleged  agreement  between 
themselves  and  the  defendants,  under  which  they 
were,  on  certun  terms,  entitled  to  the  use  and  occu- 
pation of  the  dock  until  the  repairs  of  two  of  their 
vessels  were  completed;  and  for  an  injunction  to 
restrain  the  defendants  from  ejecting  them  until  the 
completion  of  the  repairs.  In  support  of  an  applica- 
tion for  an  interim  ipjunction  to  restrain  the  dedfend- 
ants  from  taking  proceedings  to  eject  the  pUuntiifs 
until  their  suit  had  been  heard,  the  affidavits  of  the 
plaintiifs  stated  that  on  the  faith  of  the  agreement 
one  of  their  steamers  had  been  docked  and  taken  to 
pieces;  that  the  repairs  could  not  be  finished  for  a 
considerable  time,  and  that  the  vessel  could  not  be 
removed  from  the  dock  without  great  loss  and  irre- 
parable injury  to  them.  The  affidavits  of  the  defend- 
ants denied  the  making  of  the  agreements  alleged  by 
the  plaintiffs,  and  set  forth  another  agreement,  under 
which  they  alleged  the  plaintiffs  had  been  in  posses- 
sion of  the  dock,  and  which  agreement  having  come 
to  an  end  they  were  entitled  to  eject  the  plaintiffs ; 
they  did  not  deny  the  loss  to  the  plaintiffs  which 
would  be  the  result  of  moving  the  vessel  before  the 
repairs  were  completed,  nor  did  they  allege  any  delay 
in  making  the  repairs,  but  they  submitted  that  such 
loss  would  be  the  consequence  of  the  plaintiffs'  own 
act  in  docking  their  vessel  without  any  final  agree- 
ment having  been  come  to  between  the  parties.  The 
dock  was  situated  in  the  district  of  Hooghly,  and  the 
defendants'  suit  for  possession,  unless  transferred  to 
the  High  Court,  would  be  tried  in  the  Hooghly 
Court.  There  were  facts  which,  in  the  opinion 
of  the  Court,  went  to  show  that  the  plaintiffs  had 
acted  bond  fide.  Held  (per  Mabkbt,  J.),  on  the 
above  facts,  that  inasmuch  as  the  plaintiffs'  state- 
ments, if  true,  raised  a  fair  and  substantial  question 
for  decision  as  to  the  rights  of  the  parties,  and  look- 
ing to  the  inconvenience  of  allowing  the  same  matter 
to  be  litigated  simultaneously  in  different  Courts 
between  the  same  parties,  the  plaintiffs  were  entitled 
to  an  interim  injunction  restraining  the  defendants 
from  bringing  their  soit  until  the  plaintiffs'  suit  was 
heard.    Semble, — ^An  interim  injunction  may  issue 
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IN  J  VNCnOTSf—cotUinwd. 

1.  UNDER  CIVIL  PROCEDURE  CODES— 
conHnued, 

Contradiotory  «£SLA&vitB--ooniinued, 
althongh  there  is  a  contradiction  on  the  facts.  On 
appeal  the  Court  was  of  opinion  that,  nnder  the  cir- 
cumstanoeSi  there  was  an  equity  which  entitled  the 
plaintiffs  to  he  kept  in  quiet  and  undisturbed  posses- 
sion of  the  dock  until  the  repairs  were  completed; 
and  confirmed  the  order  for  an  interim  injunction, 
but  modified  it  by  restraining  the  defendants  not 
from  bringing  their  suit,  but  merely  from  executing 
any  decree  they  might  obtain  therein  until  the  plain- 
tiffs should  have  luui  a  reasonable  time  to  complete 
the  repairs  of  their  vessel.  Although  by  the  Letters 
Patent  of  1865,  the  provisions  of  Act  YIII  of  1859 
were  not  expressly  made  applicable  to  the  High 
Court,  as  was  done  by  the  Letters  Patent  of  1862, — 
semhU, — the  order  g^nting  the  injunction  was  an 
order  under  section  92,  Act  YIII  of  1859,  and  there- 
for an  appeal  lay  under  section  94.  MosAN  v. 
RiYBB  Steam  Navioatioh  Company 

[14  B.  I..  B.,  862 

17.  ■  Suit  for  speeifio  perform- 

anoe  of  agreement  to  give  in  marriage.— 
Civil  Procedure  Code,  1859,  es.  92,  95.— Sections 
92  and  98  of  Act  VIII  of  1859  are  not  applicable  to  a 
salt  for  specific  performance  of  a  contract  to  gpve  in 
marriage,  and  the  Court  will  not  grant  an  interim 
injunction  to  restrain  the  defendant  from  making 
another  marriage  with  a  third  person.      In  the 

MATTBK  OP  GXTNPUT  NABAIN  SiNGH 

[I.L.B^10alc^74 

8.  C.  GuNPiTT  Nabain  Singh  v.  Rajt:n  Koobb 

[24  W.  B^  207 

2.  SPECIAL  CASES. 

(a)  Alienation  by  Widow. 

18. Interim  injunction.  Grounds 

for  continuing  to  hearing.— 6?o««f»<  of  next 
reversioner,— RighU  of  remote  revereionere.^A 
Hindu  died,  leaving  a  widow  and  also  leaving  A,,  his 
immediate  reversionary  heir,  and  3.  and  C,  more 
remote  reversionary  heirs.  The  widow  obtuned  a 
certificate  to  collect  debts,  but  such  certificate  did  not 
empower  her  to  deal  with  Government  secuiiities.  D. 
instituted  a  suit  against  the  widow  on  a  promissory 
note  alleged  to  have  been  executed  in  his  favour  by 
her  late  husband,  and  obtained  a  decree.  A.  then  in- 
stituted a  suit  against  the  widow  and  D.  to  have  the 
decree  set  aside  on  the  ground  of  fraud  and  collusion. 
This  suit  was  compromised  by  A,*e  surrendering 
up  his  reversionary  interest  to  the  widow  for  a  consi- 
deration. 3,  and  C.  now  sued  the  widow  and  D.  and 
A,  for  the  purpose  of  having  the  first-mentioned 
decree  set  aside,  for.  a  deckkration  that  the  decree 
on  the  compromise  was  inoperative  to  establish  or 
confirm  the  fraudulent  decree,  or  to  enlarge  the 
powers  of  the  widow  to  deal  with  the  Government 
securities,  and  obtained  an  interim  injunction.  Seld 
that,  apart  from  the  question  as  to  whether  an  aliena- 
tion by  a  widow  and  next  reversioner  without  the 
oonsent  of  subsequent  reversioners  is  bincUng  on  them. 


IN  J  DNOTlOJX—coniinMed, 

2.  SPECIAL  CASES— eonHnued. 

(a)  Alienation  by  Wuyo^— continued. 

Interim  injunction.  Grounds  for  conti- 
nuing to  hearing~cof»^f»«e(2. 

which  question  the  Court  was  prepared  to  answer  in 
the  negative,  it  would,  under  the  circumstances  of  the 
case,  be  an  abuse  of  the  discretion  of  the  Court  not  to 
continue  the  injunction  until  the  hearing,  when  the 
truth  or  falsity  of  the  charges  made  by  the  plaintiffs 
could  be  investigated  on  oral  evidence.     Gk)PBBNATH 

MOOILBBJSB  v.  KaLLY  D088  MVLLIOK 

[I.Ij.B.,10Calo^225 


(Jb)  BbBAOH  OV  AaBBBKBNT. 


le. 


ABBOciation  of  artisans  for 


acquisition  of  gain. — Mesfittration  <f  atsocia- 
tion, — Illegal  agreement, — Where  more  than  twenty 
artizans  signed  an  agreement,  whereby  they  con- 
stituted themselves  an  association  for  the  purpose 
of  enhancing  the  price  of  their  work  by  bringing 
aU  the  business  of  the  trade  into  one  sKop,  and  divid- 
ing the  prices  of  the  work  done  amongst  the  members 
according  to  their  skill,  but  which  association  was  not 
register^  as  a  company  under  Act  X  of  1866, — Seld 
that  the  Court  could  not  grant  an  injunction  to 
restrain  the  breach  of  such  agreement.  Bhikaji 
Sabaji  V,  Bapu  Saju       .    I.  L.  B.,  1  Bom.»  660 

20.    ■  Afip^eement  for  a  charter- 

party. — Interim  injunction. — Threatened  breach  of 
charter-party. — ^Where  a  charter-party  has  been 
actually  completed,  the  Court  will,  by  injunction, 
prevent  an  employment  of  the  ship  inconsistent  with 
the  terms  of  the  charter-party;  but  where  there 
is  only  an  agreement  for  a  charter-party,  no  such  in- 
junction wiU  be  g^ranted.  Abdttl  Allabakhi  v, 
Abdul  Bacha    .  .    I.  L.  B.,  6  Bom.,  6 


ai. 


Bestraining  partner  firom 


excluding  co-partner  f^om  partnership.— 

Injunction  granted  to  restrain  a  partner  from  exclud- 
ing his  oo-jMurtner  from  the  partnership  business  and 
from  doing  any  act  to  prevent  its  being  carried  on  ac- 
cording to  the  articles.  Yibdachblla  Nattan  v. 
Bakaswami  Nayakan  .        .    lMad^84L 


sa 


Bestraining  co-sharer  fh>in 


cultivating  indigo  without  consent.— ^^rM- 
ment  not  to  grow  indigo. — The  Court  refused  to  issue 
an  injunction  commanding  a  co-sharer  in  a  certain 
village  not  to  cultivate  the  ijmali  land  thereof  with- 
out the  oonsent  of  his  co-sharers,  or  until  the  separa- 
tion of  his  share  by  a  butwarrah,  because  of  alleged 
interference  with  the  rights  of  the  said  co-sharers; 
holding  that  the  remedy  lay  in  an  action  for  damsges. 
Cbowdy  i;.  Indbb  Roy    .  18  W.  B.,  MS 


(c)  CoLLBcnoN  OP  Bbnts. 
L  Suit  to  restrain  collection  of 


a& 

rents. — Damage,  Proof  of — An  injunction  to  re* 
strun  the  defendant  from  collecting,  without  any 
title,  from  the  ryots  of  the  plaintiff's  estate,  two 
annas  rent  over  and  above  the  full  sixteen  annaa 
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(e)  CoLLBOTioir  07  RkstH'— continued. 

Suit  to  reitrain  ooUeotion  of  re&ta— m»- 
tinued. 

in  the  rapee,  may  be  granted  without  proof  of  actual 
damage.  Nadisjumma  Chowdhby  v.  Ram  Chun- 
dbbSubka  .    W.  B^1864»862 


(d)  Dioaisa  Wbll. 


24. 


-  Bestraining  the  digging  of  a 


well. — Zemindar, — Talookdar, — The  digging  of  a 
well  by  a  talookdar  intermediate  between  the  zemin- 
dar and  the  ryots  ia  not  an  act  of  waste  to  restrain 
which  the  Court  will  issue  an  injunction.  MnairBB- 
KAK  Chowdhby  v,  Gunbah  Dutt  Singh 

[W.  B.,  1864  275 

(«)  EXBOrTIOIT  OP  Dbcbbb. 


26.  — ; stay  of  ezeoution  of  decree. 

-^Court  of  co-ordinate  jurisdiction, — Specific  Se- 
lief  Act  (/of  i877).— An  injunction  did  not,  under  the 
law  as  it  stood  before  the  Specific  Relief  Act,  1877, 
lie  against  the  decree-holder,  by  assignment  or  other- 
wise, to  restrain  him  from  executing  a  decree  granted 
to  him  by  a  Court  exercising  co-ordmate  jurisdiction 
with  the  Court  in  which  the  injunction  was  applied 
for,  on  the  ground  that  the  proceedings  by  which  the 
decree  was  obtained  against  the  person  applying  for 
the  injxmction  were  altogether  Illegal.  The  cases 
in  which  injunctions  were  granted  by  the  Courts  of 
Chancery  in  England  against  proceedings  in  other 
Courts,  rested  upon  the  assumption  that  the  rights  of 
the  parties  could  not  be  enquired  into,  except  through 
the  Courts  of  Chancery,  and  are,  therefore,  not  appli- 
cable to  India.  Injunctions  to  stay  proceedings 
under  the  Specific  BeUef  Act  can  only  be  granted  in 
cases  whero  the  Court  in  which  the  proceedings  are 
to  be  stayed  is  subordinate  to  that  in  which  the  in- 
junction is  sought.  DHtTBONiDHUB  Sbn  9.  Agba 
Bank  .  L  I..  B.,  4  Gale,  880:  2  C.  I..  B.,  288 : 

[3  G.  I..  B.,  421 

28. Bestraining   decree-holder 


from  ezeoating  decree  improperly  or  ille- 
gally obtained.— O<20r  eubetitutinff  judgment- 
debtor, — Sale  or  transfer  of  dena-poufna. — A.,  the 
proprietor  of  an  indigo  concern,  which  comprised  a 
patni  taluq,  after  mortgaging  the  entire  concern  to 
JS,,  allowed  the  patni  taluq  to  be  sold  for  arrears  of 
rent  under  Begulation  VIII  of  1819;  C,  the  darpat- 
nidar  of  the  taluq,  whose  rights  wero  thus  extin- 
guished, then  sued  and  obtained  a  decree  for  damages 
against  A,  After  C,  had  obtained  this  decree  against 
A.,  A,  sold  his  equity  of  redemption  in  the  entire 
mortgaged  concern  to  B,,  and  by  this  sale  aU  the 
dena  and  powna,  or  liabilities  and  outstandings  of  the 
concern,  were  transferred  from  A,  to  B,  C,  then, 
after  notice  to  B,,  obtained  an  order  by  which  B, 
was  made  the  judgment-debtor  in  the  place  of  A, 
B,  took  no  proceedings  within  one  year  to  set  aside 
this  order;  but,  after  the  lapse  of  three  years,  upon 
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(e)  ExBCUTiOK  OB  Dbobbb — continued, 

Bestraining  decree-holder  from  ezeoat* 
ing  decree  improperly  or  illegally  ob- 
tained— continued* 

C,  attempting  to  execute  his  decree,  instituted  the 
present  suit  to  set  aside  the  order,  and  for  an  injunc- 
tion to  restrain  B,  from  executing  the  decree  against 
him.  Held,  1st,  that  the  purchase  by  B.  of  the 
dena-powna  of  the  indigo  concern  of  which  A.  had 
been  tiie  proprietor,  did  not  make  B,  liable  to  pay  the 
amount,  for  which  C.  had  obtained  a  decree  against 
A,,  as  damages  for  the  extinguishment  of  his  darpatni 
right;  2nd,  that  the  order  substituting  B,  for  A,  in 
i£e  suit  for  damages  was  illegal;  3rd,  that  although 
B,  was  barred  by  limitation  from  suing  to  set  aside 
that  order,  he  was  entitled  to  an  injunction  restrain- 
ing C  personally  from  executing  tne  decree  against 
him.    Dhubokidhub  Sbk  «.  A&ba  Bakk 

[I.Ii.B.,6Galc,88:  4C.It.B.,484 


(f)  IHTBUBIOK  TTPOV  OfFIOB. 


27. 


Office  of  vatandar  Joshi.- 


Damagee  against  intruder  into  office, — Receipt  by 
another  of  fees  properly  due  to  vatandar  joshi,—' 
The  vatandar  joshi  of  a  village  has  the  right  to 
recover  pecuniary  damages  from  a  person  who  has 
intruded  upon  his  office  and  receivol  fees  properly 
pavable  to  him;  but  the  Court  will  not  grant  any 
injunction  against  such  intruder  which  would  have 
the  effect  of  forcing  upon  any  section  of  the  commu- 
nity the  services  of  a  priest  whom  they  are  unwilling 
to  recog^se,  and  f  orlndding  them  to  employ  a  priest 
whose  ministrations  they  desire.  Raja  yalad  Shi- 
TAFA  V,  Ebishkabhat    .    I.  Ii.  B.,  8  Bom.,  282 


(ff)    NniSANOB. 


28. 


Nuisance    from    cotton 


mmL—Noisc^Smoke  and  fluff  of  milL^Damages, 
— Combination  of  inf unction  and  damages. — Sped' 
flc  Belief  Act  (/  of  1S77), — Delay. ^'Acquiescence, 
— Eight  of  reversioners  to  sue. — The  pUuntiffs  were 
owners  of  the  Qrant  Buildings  situated  at  Colaba  in 
Bombay.  The  sud  buildings  comprised  two  three- 
storeyed  blocks  known  respectively  as  the  eastern  block 
and  the  western  block.  Each  block  consisted  of  four 
divisions,  those  in  the  eastern  block  being  numbered 
respectively  Nos.  1,  2,  8,  and  4,  and  those  in  the 
western  block  being  numbered  Nos.  6,  6,  7,  and  8. 
Each  block  contained  thirty-four  sets  of  rooms.  The 
plaintiffs  became  owners  of  the  Grant  Buildings  in 
1868,  and  had  ever  since  derived  a  considerable  income 
from  the  rooms  by  letting  them  as  dwelling-rooms  to 
Europeans  at  an  average  rent  of  ftSO  a  month.  The 
defendants  were  owners  of  an  adjacent  cotton  mill 
known  as  the  Nicol  Mill,  which  was  erected  in  1873. 
Prior  to  1878  the  site  of  the  mill  was  occupied  by  the 
buildings  of  the  Hydraulic  Press  Company,  which  were 
erected  in  1868.  These  premises  were  in  1878  pur- 
chased by  the  Nicol  Press  and  Manufacturing  Com- 
pany^  who  thereupon  proceeded  to  build  the  Nicol 
Mill.    On  the  8rd  August  1874^  the  erection  of  thsf 
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ig)  NniSANOB — continued, 

Nuisanoe  from  ootton  mill — eontinmed. 

mill  having  then  joft  oommenced^  the  plaintiffs' 
solicitor  wrote  to  the  Secretaries  of  the  Nicol  Press 
and  Manufacturing  Company  as    follows:    "It  is 
rumoured  that  it  is  intended  to  carry  on  the  husiness 
of  spinning  and  weaving  in  the  huildings  now  being 
erected.    A  business  of  this  nature  carried  on  so  close 
to  the  Grant  Buildings  will  render  our  clients'  pro- 
perty comparatively  valueless,  and  we  are  instructed 
to  bring  this  fact  to  your  notice  and  to  say  that  the 
Bank  will  not  permit  any  business  of  the  kind  to  be 
carried  on  to  the  detriment  of  their  property."    To 
this  letter  the  Company  replied  that  the  business  of 
the  Hydraulic  Press  Company  had  been  previously 
carried  on  by  that  Company  on  the  same  site  without 
any  remonstrance  either  from  the  plaintiffs  or  from 
the  occupants  of  the  Grant  Buildings ;  that  the  value 
of  the  plaintiffs'  property  would  be  increased,  not  de- 
preciated,  by  the  erection  of  the  new  mill;  that  the 
plaintiffs  had  been  aware  of  the  intention  of  the 
Niool  Company  to  convert  the  Hydraulic  Press  Com- 
pany's premises  into  a  spinning  and  weaving  mill, 
and  that  they   should  have  entered  their  protest 
months  before;  that  under  the  circumstances  the 
pluntiffs  had  no  right  to  interfere  in  the  working  of 
the  mill,  and  that  the  Nicol  Company  therefore 
intended  to  continue  the  erection  of  the  building  and 
to  use  it,  when  completed,  for  the  purposes  (rf  the 
Company.    The  mill  was  completed  and  commenced 
worldng  in  June  1876,  with  18,644  spindles,  there 
being. room  and  engine-power  sufficient  for  40,000 
spindles  and  250  additional  looms.    In  March  1877> 
the  number  of  spindles  was  increased  to   19332, 
which  was  the  number  in  the  mill  at  the  date  of  suit. 
Since  March  1874,  the  eastern  block  of  the  Grant 
Buildings  had  been  closed  and  not  offered  to  tenants, 
the  demand  for  rooms  of  that  character  having  been 
only  sufficient  to  fill  the  western  block.     In  1878, 
however,  the  demand  again  increased  and  the  eastern 
block  was  reopened  and  let  to  tenants, — Division 
No.   1  being  opened  in  January  1878  and  Division 
No.  2  in  March  1878,  Division  No.  3  in  November 
and  Division  No.  4  in  December  1878.    Complaints 
having  been  received  from  the  tenants  of  these  divi- 
sions of  the  nuisance  arising  from  the  Niool  Mill,  the 
plaintiffs  in   December   1878   sent  instructions  to 
counsel  to  prepare  a  plaint  against  the  Nicol  Press 
and  Manufacturing  Company.    On  the  26th  of  that 
month,  however,  a  resolution  was  passed  to  wind  up 
the  Company  and  the  working  of  the  mill  was  discon- 
tinued.   In  consequence  of  this  no  plaint  was  pre- 
pared, but  the  phuntiffs'  solicitor  sent  a  notice  to  the 
Uquidators  of  the  Company  referring  to  what  had 
taken  place  and  warning  them  not  to  sell  the  mill 
without  giving^  the  purchaser  notice  of  the  plaintiffs' 
mtention  to  take  proceedings  against  any  person  who 
should  recommence  to  work  the  mill.    Advertise- 
ments to  that  effect  were  also  published  in  the  Eng- 
lish and  native  diuly  newspapers.    On  the  9th  August 
1880,  hearing  that  the  mill  was  to  be  put  up  to  auc- 
tion, the  plaintiffs  sent  to  the  liquidators  a  si^iilar 
notice.    On  the  25th  August  1880,  the  defendants' 
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mill  was  put  up  for  sale  and  the  notices  were  read 
out  by  the  plaintiffs'  solicitor.    The  defendants  were 
present  and  heard  the  notice  read.    The  defendants 
purchased  the  property  for  fi8,61,000,  and  the  sale 
was  confirmed  by  the  Court.    On  the  1st  January 
1881,  the  mill  recommenced  working,  having  been 
icUe  for  two  years.    On  the  26th  January  1881,  a 
notice  was  sent  to  the  defendants  to  discontinue  the 
working  of  the  mill  on  pain  of  a  suit.    The  defend- 
ants replied  denying  the  nuisance  and  stating  that 
any  suit  would  be  defended.    The  suit  was  filed  on 
the  6th  February   1881.    The  plaintiffs  alleged  a 
nuisance,  especially  to  the  tenants   of  the  eastern 
block  of  the  Grant  Buildings,  arising  from  the  noise, 
smoke,  and  cotton  fluff  and  smells  issuing  from  the  de- 
fendants' milL    They  oomphu^ied  that  the  said  nui- 
sances would  be  much  increased  when  the  defendants 
carried  put  their  intention  of  completing  the  number 
of  spindles  and  looms  for  which  the  mill  was  built. 
They  prayed  for  an  injunction  and  Rl,00(9  damages. 
The  defendants  denied  the  alleged  nuisance  and  con- 
tended that  the  plaintiffs  were  debarred  from  the 
relief  claimed.    At  the  time  of  the  filing  of  the  suit 
the  only  rooms  in  the  Grant  Buildings  that  were 
vacant  were  the  following:  In  the  east  block  two 
rooms  in  Division  No.  1,  one  room  in  Division  No. 
3,  and  one  room  in  Division  No.  4.    In  the  west 
block  five. rooms  were  vacant.    The  total  net  rental 
of  the  vacant  rooms  was  R350  a  month,  and  of  the 
occupied  rooms  fi2,410.     Evidence  was  given  that 
many  tenants  had  vacated  their  rooms  in  the  east 
block  on  account  of  the  nuisance  experienced  from 
the  mill,  but  that  the  demand  for  rooms  was  so  great 
that  other  tenants  were  found  to  fill  the  vacancies  al- 
most as  soon  as  they  occurred.    At  the  time  of  the 
hearing  of  the  suit  four  rooms  were  vacant  in  the 
east  block  and  none  in  the  west  block.    Between  the 
date  of  the  filing  of  the   suit  and   the   hearing, 
changes  had  been  effected  in  the  mill  which  decreased 
the  nuisance, — 0.^.,  new  boilers  were  erected,  smoke*  . 
less  coal  was  used,  screens,  steam-jets  and  baffle- 
plates  were  introduced.    In  order  to  diminish  the 
noise,  double  fixed  windows  were  put  in  on  the  north 
side  of  the  mill  and  the  cog-wheeled  gearing  was 
bricked  up.    At  the  hearing  it  was  contended— (1) 
that  the  mill  was  no  nuisance ;  (2^  that  even  if  it 
was,  the  plaintiffs  were  debarred  oy  their  conduct 
from  objecting;  (3)  that  the  phuntiffs  being  rever- 
sioners were  not  entitled  to  sue.    Seld,  on  the  evi- 
dence, that  the  plaintiffs  were  not  debarred  from  suing 
by  acquiescence  or  laches,  but  that  the  defendants 
and  the  previous  owners  of  the  mill  had  been  at  every 
stage  acquainted  with  the  plaintiffs'  intention  to 
resist  the  worldng  of  the  mul  if  it  proved  to  be  a 
nuisance;  (2)  that  the  working  of  the  mill  was  a 
nuisance  to  the  occupants  of  Divisions  2,  3,  and  4  by 
reason  of  (a)  the  noise  and  also  by  reason  of  the  (6) 
smoke  and  cotton  fluff  issuing  from  the  mill  during 
the  monsoon ;  (3)  that  the  only  cause  of  action  oa 
which  the  plaintiffs  could  rely  in  support  of  their 
claim  to  an  injunction  was  the  diminution  in  the 
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(^)  NuiSAHCB — oonHmued, 

HnlBanoe  from  cotton  mUl'-continued, 

Tmlne  of  their  property  owing  to  the  working  of  the 
anill  being  a  nuisance  in  respect  of  the  four  rooms 
vacant  in  Divisions  Nos.  2,  3,  and  4,  at  the  time  of 
the  filing  of  the  suit;  (4)  that  the  efficacy  of  the 
•changes  and  improvemento  made  by  the  d^endants 
jifter  the  filing  of  the  suit  for  the  purpose  of  dimi- 
nishing the  nuisance  complained  of  depended  so  much 
on  the  good  intention  and  constant  personal  care  of 
the  defendants  and  theb  servants  that  it  ought  not 
to  influence  the  question  of  injunction  when  once  the 
nuisance  was  proyed  to  have  existed;  (6)  that 
although  (the  plaintiffs  being  at  the  date  of  the  suit 
entitl<^  only  to  compUiin  of  the  nuisance  as  to  four 
out  of  sixty-eight  sets  of  rooms)  it  might  be  said 
there  was  no  material  diminution  of  the  value  of  the 
property  arising  from  the  nuisance,  the  Court  in  con- 
sidering the  propriety  of  granting  an  injunction  would 
have  r^fard  to  the  fact  that  the  injunction,  if  grant- 
ed, would  render  it  unnecessary  for  the  plaintiffs  to 
bring  an  action  in  respect  of  all  the  other  rooms  in 
Divisions  Noa.  2,  3,  and  4  after  giving  the  tenants 
notice  to  quit,  and  so  prevent  tha,t  multiplicity  of 
floits  on  which  an  injunction  is  authorised  by  section 
54  of  the  Specific  Relief  Act.  Under  the  special  cir- 
cumstances of  the  case,  the  question  whether  an 
injunction  should  go,  should  be  dealt  with  as  if  the 
pluntiffs  had  a  right  of  action  in  respect  of  all  the 
rooms  in  Divisions  Nos.  2,  8,  and  4;  (6)  the  only 
interest  of  the  plaintiffs  in  the  Qrant  Buucungs  being 
a  personal  interest  and  the  only  object  of  the  plain- 
tiffs having  been  to  secure  the  highest  value  for  their 
property,  and  considering  that,  from  the  nature  of  the 
case,  an  injunction,  such  as  the  phdntiffs  prayed  for, 
would  place  the  defendants  entirely  in  the  power  of 
the  plaintiffs,  the  relief  given  to  the  plaintiffs  should 
assume  the  form  of  pecuniary  compensation  rather 
than  of  an  injunction,  and  directed  further  evidence  to 
be  taken  as  to  the  diminution  in  value  of  the  plain- 
tiffs' property  caused  or  likely  to  be  caused  by  the 
nuisance  so  far  as  it  affected  Divisions  Nos.  2,  8,  and 
4  of  the  eastern  block.  After  taking  further  evi- 
dence, the  Court  considered  that  the  case  would  be 
best  dealt  with  by  a  combination  of  damages  and  in- 
junction; and  made  an  order  for  an  injunction  to 
inue  against  noise,  smoke,  and  cotton  fluff  so  as  to  be 
a  nusanoe  to  the  plsintiffs  as  owners  or  to  their  ten- 
ants for  the  time  being  of  Divisions  Nos.  2,  8,  and  4 
Such  injunction  not  to  issue  in  case  the  defendants 
should  pay  to  the  plaintiffs  the  sum  of  fi4O,000  before 
the  expiration  of  a  fortnight  from  the  date  of  the  de- 
cree. In  the  event  of  the  payment  of  the  said  sum 
to  them,  an  injunction  to  issue  restraining  defendants 
from  working  the  said  miU  otherwise  than  with 
closed  double  glass  windows  on  the  side  next  the 
Grant  Buildings,  and  also  restraining  defendants  from 
allowing  any  smoke  or  cotton  fluff  to  issue  so  as 
cause  such  nuisance  as  aforesaid,  with  liberty  to 
plaintiffs  to  apply  in  case  the  noise  be  materially  in- 
creased beyond  what  it  is  at  present.  On  app<»l, — 
JETeW  per  Batlbt,  C.  J,  (Acting),  and  Wbbt,  J,, 
that  admitting  that  money  compensation  was  a  right 


INJUNCTION— cofi^tiMMi. 

2.  SPECIAL  CASES— cofli^fMfsc)^ 
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Nuisanoe  ftam  ootton  mill— con^tMKstf. 
form  of  relief,  it  should  be  compensation  measured  by 
the  premises  not  owned  but  occupied  by  the  plaintiffs ; 
in  other  words,  the  rooms  unlet.  It  was  only  in  re- 
spect of  these  that  the  plaintiffs  were  competent 
to  sue,  and  they  could  not  be  entitled  to  compensa- 
tion on  a  more  extensive  ground.  It  was  only  in  re- 
spect of  the  rooms  in  question  that  the  present  suit 
and  the  decree  therein  could  g^ard  the  defendants 
agunst  further  actions.  An  award  of  B40,000  to  the 
plaintiffs  could  not  prevent  any  tenant  of  the  rooms 
affected  by  the  nuisance  from  suing  the  defendants 
on  the  same  grounds  as  were  taken  by  the  plaintiffs 
in  this  suit.  It  would  be  unreasonable  that  the 
defendants  should  be  made  to  pay  as  damages  in 
bulk  to  persons  not  legally  entitled  what  they  might 
have  to  pay  over  agun  to  those  who  are  or  may  be 
entitled  in  detail.  For  the  damages  arising  to  the 
plaintiffs  on  account  of  the  rooms  unlet  at  me  insti- 
tution of  the  suit,  ill,000  would  afford  sufficient  com- 
pensation, and  the  sum  awarded  should  be  reduced  to 
that  amount.  The  decree  was  varied  accordingly, 
and^  a  clause  was  also  inserted  distinctly  providing 
against  any  increase  of  smoke,  cotton  fluff,  or  noise  of 
machinery  beyond  what  subsisted  at  the  date  of  the 
decree ;  and  further  providing  that  in  case  any  inven- 
tion should  be  made  by  which  the  nuisance  might 
easily  be  diminished,  the  decree  was  not  to  be  deemed 
to  prejudice  the  right,  if  any,  the  plaintiffs  as  owners 
or  the  tenants  of  the  Qrant  Buildings  possessed  to  re- 
quire the  defendants  to  introduce  such  invention  into 
the  said  mill  so  as  to  cause  the  least  annoyance  reason- 
ably possible,  hkvj)  Mostgaob  Bank  ov  India  v. 
Ahmbdbhoy  Hubibbhoy  .    L  Lu  R.,  8  Bom^  86 


(&)  Obstbuctiov  to  Rights  ov  Fiiopxbtt. 

29. FubUo  tank.  Bight  to  re- 
pair.— Lon^  user, — A  tank  for  the  use  of  the  public 
having  been  dug  by  the  ancestor  of  the  plaintiffs 
with  the  leave  of  tiie  owners  of  the  village,  stone 
steps  and  other  permanent  improvemens  to  the  tanks 
were  constructed  from  time  to  time  both  by  members 
of  the  family  of  the  plaintiffs  and  by  the  sncestors  of 
the  defendants  up  to  the  year  1842,  from  which  time 
till  1878  the  conservancy  and  repairs  of  the  tank 
were  exclusively  carried  out  by  the  members  of  the 
family  of  the  plaintiffs.  Held  that,  whether  or  not 
they  were  entitled  to  exclude  others  from  interfering 
with  the  repairs  of  the  steps  made  by  their  ancestors, 
the  plaintiffs  were  not  entitied  to  an  injunction  pro- 
hibiting others  from  interfering  with  the  general 
conservancy  of  the  tank.  MuttayA  v,  'Sitabamav 
[I.It.B.,«Mad.,Sa9 


80. 


Light     and      air.^Aneieni 


lighU, — Principles  on  which  the  Ckrart  grants  in- 
junctions and  assesses  damages  in  the  case  of  ob- 
struction of  ancient  lights.  Effect  of  alteration  of 
windows  on  plaintiff's  right.  Laokbbbtbbn  v.  Ta- 
buokkath  Pobamanick  .    Cor.»  01 
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(k)  OBBTBtrOTIOK  TO  BlGHTB  OV  FBOFKBTT 
— continued.  * 

liight  and  aiT—eontinued, 

81. 

i^gf^ — Okttritction  to  light  and  air. — An  injunction 
restraining  the  erection  of  buildings  in  Calcutta  re- 
fused,  a  wall  of  17  feet  high  at  a  distance  of  20  feet 
not  being  such  an  obstruction  as  to  call  for  the  in- 
terference of  the  Court.  Motion  refused  without 
prejudice  to  action  for  damages.    Babbow  «.  Abchbb 

[Cor.,  0 


.  Ereeiion  of  build' 


92.  •  Obstruction     to 

UgU  and  air,^Voor,  Light  admitted  Jy.— When 
the  Court  is  asked  to  interfere  by  injunction  to 
restrain  the  obstruction  of  light  and  air  to  a  dominant 
tenement,  the  question  to  be  determined  is.  Is  the  ob- 
struction such  as  seriously  to  interfere  with  the  com- 
fort or  enjoyment  of  the  owners  of  the^  dominant 
tenement,  or  such  as  to  cause  a  material  injury  to  it — 
an  injury  which  cannot  be  completely  compensated  by 
damages?  English  cases  on  the  subject  reviewed.  The 
Court  will  in  such  cases  interfere,  as  well  by  mandatory 
as  by  preventive  injunction,  provided  that  in  the  cir- 
cumstances of  the  case  there  is  nothing  inequitable  in 
putting  in  force  the  former  remedy.  The  Court  will 
look  not  merely  to  the  use  to  which  rooms,  in  a 
dwelling-house  from  which  light  is  obstructed,  are 
actually  put  at  the  time  of  the  obstruction,  but  also 
to  the  use  to  which  they  may  be  put  for  all  reason- 
able purposes  of  occupation.  It  is  immaterial  whe- 
ther light  is  admitted  through  a  window  or  a  door. 
In  case  of  obstruction,  the  owner  of  the  dominant 
tenement  is  in  either  case  entitled  to  protection. 
Batavji  Hakmabji  «.  EsAun  Habjiasji 

[8  Bom.,  181 


88. 


Obetruction     to 


light  and  air, — Mandatory  injunction. — Infringe- 
ment of  right  by  neighbouring  owner  a  of  buildings. 
— Damages.^-'Where  the  plaintiff  and  the  defendant, 
being  owners  respectively  of  two  adjoining  houses 
and  the  verandahs  immediately  in  front  of  those 
houses,  agreed  that  they  should  keep  the  verandahs 
open  and  not  build  upon  them  or  divide  them  by  a 
wall, — Held  that  the  mere  fact  that  the  defendant, 
when  re-building  his  house,  built  its  new  front  wall 
in  advance  of  the  plaintiff's,  thus  encroaching  on  the 
defendant's  own  verandah  in  breach  of  the  agree- 
ment, is  not  sufficient  in  itself  to  justify  the  Court  in 
nting  a  mandatory  injunction  ordering  its  removal, 
hould  also  be  satisfied  that  the  new  wall  so 
materially  interferes  with  the  comfort  and  con- 
venience of  the  plaintiff  that  the  consequences  of  the 
breach  of  agreement  cannot  adequately  be  compen- 
sated by  dMAges.  It  should  also  sati^  itself  whe- 
ther the  plaintiff  protested  against  the  new  wall  being 
built  whilst  in  course  of  erection,  or  quietly  ac- 
quiesced in  what  the  defendant  was  doing,  and  only 
objected  when  the  wall  was  completed.  In  the  latter 
ease  the  Court  should  only  awatxd  damages.  Bav- 
CHHOD  Jaxhadab  V.  Laixv  Habibhai.  Laxav 
Habibhai  •.  Bavoheod  Jamvadas  .  10  Bom.,  86 
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84. 


Obstruction  to 


light  and  air. — Damages.— Injurg  not  compensated 
for  by  damages. — Demolition  if  house, — Execution  of 
decree. — Ancient  lights. — Be-erection  of  his  house  by 
the  defendant,  notwthstanding  notice  from  the  plain- 
tiff, so  as  to  darken  some  of  the  principal  rooms  of 
the  plaintiffs  house,  making  them  unfit  for  occupation 
durmg  the  day  without  artificial  light,  is  an  injury 
which  cannot  be  adequately  redressed  by  an  award  of 
damages,  and  against  which  the  Court  will  grant 
relief  by  issuing  a  mandatory  injunction  directing 
the  defendant  to  pull  down  so  much  of  the  house  as 
is  necessary  to  stop  the  injury.  The  probability 
of  the  defendant  suffering  a  greater  loss  by  the 
demolition  of  his  house  l^an  the  plaintiff,  if  his 
claim  could  be  reduced  to  money,  would  suffer  by  being 
awarded  a  money  compensation,  is  no  ground  for 
depriving  the  plamtiff  of  a  mandatory  injimction  in 
his  fayour,  except  under  special  drcumstances.  To 
determine  what  demolition  of  the  house  is  necessary, 
the  Court  executing  the  decree  was  directed  to 
employ  a  professional  man  agreed  on  by  the  parties 
if  they  coidd  agree,  or  nominated  by  the  Court  if 
they  could  not.  Jaickadas  Shavkablal  o.  Atka- 
BAM  HABjrvAir    .  I.  Ii.  B.,  2  Bom.,  188 


86. 


Obetruction    to 


light  and  air. — Substaniial  injurg. — Damages.- 
Acquiescence. — Any  act  by  which  the  control  of  light 
and  air  are  taken  out  of  the  hands  of  the  person 
entitled  to  them,  or  by  which  the  access  of  light  and 
air  to  the  window  of  a  dwelling-house  is  interfered 
with,  is  primA  facie  an  injury  of  a  serious  character. 
Where  the  defendant,  without  leave  or  license,  took 
possession  of  the  plaintiff's  window  as  completely  as 
if  he  had  blocked  it  up  altogether, — Held  that  no 
precedent  warranted  the  substitution  of  damages  for 
an  injunction  in  such  a  case  against  the  plaintiff's 
will.  Nakdkishob  BALGoyAK  V.  Bhaoubai  Pban- 
yALUBHDAS  I.  li.  R.,  8  Bom.,  85 


88. 


Obstruction    to 


light  and  air, — Attachment  for  infringement  of  iw 
junction. — Opinions  of  survegors, — ^When  an  injunc- 
tion has  been  granted  restraining  a  person  from  inter- 
rupting the  access  of  light  and  air  to  certain  windows, 
and  the  Court  considers  that  the  injunction  has  been  in- 
fringed, an  attachment  will  issue,  even  though  the 
defendfloit  has  proceeded  according  to  the  advice  of 
his  surveyor  and  legal  adviser  in  constructing  the 
building  complained  of  as  a  breach  of  the  injunction. 
The  Court  in  such  cases  does  not  consider  itself  bound 
by  the  opinion  of  surveyors,  but  wiU  form  its  own 
judgment  as  to  the  probable  effect  of  the  structure 
complained  of.  PBAVJiyABDAB  HuBjnrAirpAB  v. 
Matabak  Salkaldas     •  .1  Bom.,  148 


87. 


W&teT^-^Obstruciion  to   right 


to  flow  of  water, — Substantial  infurg. — In  cases  of 
obstruction  of  right  to  an  uninterrupted  flow  of  water^ 
it  must  appear  &om  the  circumstances  in  evidence  in 
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(&)  Obstsvctiok  to  Bights  ov  Fropbbtt 
-^contimied, 

"Water — continued. 
each  cue  that  the  interference  or  obstmction  com* 
plained  of  ib  not  a  triyial  but  a  Bnbstantial  injury 
Id    order  to   warrant  relief  by  way  of  injunction. 

POSVUSAWKI  TaTSB  «.  COLLBCTOB  OV  MaBUBA 

[5  ICad,  6 

Ebibtka  Atyak  v.  Ybitxataohbijjl  Mudau 

[7  Mad.,  60 

where  it  was  found  that  no  right  of  the  plaintiffs 
bad  been  invaded,  no  damage  had  accrued,  and  no 
case  of  prospectiye  damage  had  been  made  out,  bo 
that  he  was  not  entitled  to  an  injunction. 


sa 


Ohstruciion  to 


fiow  of  vfaier,'^Hrect%on  of  emhankntent, — Mequittie 
evidence  to  jnetify  grant  of  ii^'unction, — In  a  suit 
for  an  injunction  to  compel  defendant  to  reduce  to  its 
original  dimensions  an  embankment  which  he  had 
recentiy  raised  from  a  certain  height  to  a  greater 
height,  on  the  ground  that  the  effect  of  defendant's 
act  had  been,  and  would  be,  to  injure  plaintiff's  land 
hy  preventing  the  passage  of  water  which  used  to 
overflow  that  land, — Seld  that  plaintiff  was  bound  to 
establish  not  merdy  an  injury,  actual  or  prospective, 
caused  by  the  act  complained  of,  but  an  injury  caused 
by  infraction  of  some  right  which  plaintiff  possessed, 
or  by  the  omission  of  something  which  defendant  was 
legally  bound  to  do.  Pban  Kbibto  Rot  v.  Hobo 
Chubsbb  Boy  .        •  .    10  W.  B.,  485 


89. 


—  Right  of  waj.— Ownership  of 
soil. — Suit  for  trespass,  injunction,  and  to  close 
doors, — <?.,  the  owner  of  certain  property,  sold  it  in 
lots  to  different  persons.  The  pUiintiffs  purchased 
a  portion  of  the  property,  and  obtained  ^m  G.  a 
conveyance,  in  which  the  southern  boundary  of  the 
land  purchased  by  them  was  stated  to  be  "  tiie  land 
of  the  said  &.  out  of  which  he  has  allowed  a  passage 
six  feet  broad  running  almost  strsight  west  and  east, 
and  terminating  on  another  passage*  leading,"  &c.; 
the  deed  continued,  **  which  two  passages  the  said  G, 
hath  granted  and  allowed,  and  doth  hereby  grant 
and  allow  to"  the  plsintiffs,  "their heirs,  representa- 
tives, and  assigns,  and  all  other  the  purchasers  of  the 
northern  portion  of  the  said  piece  of  land,  &c.,  to- 
gether also  with  the  right  of  the  two  passages  for 
ingress  and  egress  hereinbefore  mentioned."  In  a 
second  deed  conveying  another  parcel  of  land  to  the 
plaintiffs,  G,  said,  with  reference  to  the  latter  pas- 
sage, "  No  one  shsll  be  able  to  throw  sweepings  or 
filth  on  the  said  road,  or  make  it  unclean ;  if  any  one 
does  at  any  time  act  thus,  you  will  deal  with  him 
according  to  the  laws  in  force."  The  defendant  had 
become  possessed  of  part  of  the  northern  portion  of  the 
land  sold  by  -<?.,  and  he  also  owned,  under  a  distinct 
title,  a  house  abutting  on  the  lane  in  dispute,  but 
having  no  doors  opening  into  it.  Shortiy  before  the 
institution  of  the  present  suit,  the  defendant  con- 
structed three  doors  opening  on  to  the  lane,  two  of 
which  were  used  for  the  purpose  of  cleaning  two 
privies  on  the  defendant's  premises,  and  the  third  was 


INJUKCTIOZT— f^a^tiwe^. 

2.  SPECIAL  CASTAS— continued. 

(h)  Obstbuotiob  to  Riohtb  OB  Pbofbbtt 
— continued. 

Bight  of  waj^-continued, 

used  by  the  defendant  and  his  Bervants  as  a  means  of 
access  to  the  lane.  In  a  suit  by  the  plaintiffs  seeking 
damages  for  trespass,  and  an  injunction  against  the 
alleg^  wrong^l  user  of  the  lane  by  the  defendant, 
and  praying  that  he  might  be  ordered  to  close  the 
three  doors, — Meld  (per  Couch,  C.  J.,  and  Mabkbt, 
J.,  overruliiig  the  decision  of  Maophbbsok,  J.)  that 
the  plaintiffs  had  not  such  a  property  in  the  soil  of 
the  lane  as  would  entitle  them  to  prevent  the  defend- 
ant from  making  new  doors  on  to  the  lane,  and  to 
restnun  him  from  using  the  doors  already  made; 
they  had  only  a  right  of  way:  but  an  injunc- 
tion was  granted  restraining  the  defendant  from  using 
his  door-ways  for  the  purpose  of  cleaning  his  privies 
or  in  any  other  manner  so  as  to  obstruct  the  free  use 
by  the  plaintiffs  of  the  lane.  Madakhahajt  Sbb  v. 
Chabdbabvmab  Mookbbjeb 

[0  B.  Ii.  B.,828: 18  W.  B.,  879 


40. 


Ohstrudion   to 


right  of  way, — Special  damage, — Injunction  and  not 
compensation  granted, — The  defendants  closed  a 
gateway  leading  across  a  level  crossing  of  their 
railway  over  which  there  was  a  public  right  of  way. 
The  pluntiff  alleged  that  by  the  closing  of  this  gate- 
way  access  to  his  bungalow  during  the  monsoon  was 
completely  stopped ;  and  he  sued  to  have  the  gateway 
reopened.  The  lower  Appellate  Court  found  that 
there  was  a  public  right  of  way  over  the  level  cross- 
ing ;  that  it  had  been  obstructed  by  the  defendants ; 
and  that  the  plaintiff  had  suffered  special  damage  by 
the  obstruction.  On  special  appeal  to  the  High 
Court  it  was  contended  by  the  defendants  that  the 
plaintiff  was  onlyentitied  to  compensation,  and  not  to 
an  injunction.  Meld  that  the  inconvenience  caused  to 
the  plaintiff  was  real  and  substantial ;  that  the  plain- 
tiff was  entitled  to  the  user  of  the  right  of  way  in 
question,  and  under  the  circumstances  to  an  injuction 
against  its  obstruction.  G.  L  P.  Raxlwat  Comfant 
V,  NowBOJi  Pestabjx  .    I.  Ii.  B.»  10  Bom.,  890 

'  (i)  PuBiio  Opbiobbb  with  Statutobt  Powbbs. 


41. 


Acts  of  trespass  committed 


by  pubHo  ftmctionaries. — Municipal  Act,  Bom-' 
hay  Act  II  of  1865,  ss,  131,  160.— Principles  upon 
wbich  the  Court  will  interfere  by  injunction  to  re- 
stnun acts  of  public  functionaries  in  excess  of  their 
statutory  powers  considered.  If  the  Mumcipel  Com- 
missioner of  Bombay  is  desirous  of  putting  in  force 
the  provisions  of  section  181  of  the  Municipal  Act 
(Bombay  Act  II  of  1866)  and  compelling  a  house- 
holder (whose  house  has  been  taken  down)  to  set  the 
foundations  back  to  the  general  level  of  the  street,  he 
must  exercise  his  powers  when,  or  within  fourteen 
days  after,  the  householder  gives  notice,  under  section 
160  of  the  Act,  of  his  intention  to  re-build.  Where 
a  trespass  of  a  continuing  nature  has  been  committed 
bv  tbie  defendant,  but  has  been  discontinued  before 
s&it  brought,  the  Court  will  not  interfere  bjr  injuno- 
ti<m  to  restrain  the  defendant  from  continuing  such 
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2.  SPECIAL  CASES-^Ofih'MMi. 

(f)  PoBUO  OnriosBS  with  Statutobt  PowjIbs 
— eoniinu9d. 

Acts  of  treepasB  oommitted   by  public 
ftmotionaries  ^  continued, 

trespass  merely  becaose  the  plaintiff  entertains  vagne 
apprehensions  that  the  trespass  may  be  recommenced. 

CUABILDAS     LaLLUBHAI      V.     MUNICIPAL    COMMIS- 

6I0NBBS  OF  Bombay  .    8  Bom.,  O.  C^  86 


42. 


■  Act  of  corporate  body.— /a- 

junetion  to  rettrain  iibel. — Tnutees  of  Port  ofBom^ 
b<Mf. — Bombay  Act  I  of  1873, — Ruolutiont  of  Cor^ 
potation. — ^The  Court  will  not  grant  an  injunction  to 
restrain  the  publication  of  a  libel  j  nor  to  restrain, 
at  the  suit  of  an .  individual,  an  act  of  a  cor- 
porate body,  on  the  ground  of  such  act  being  ultra 
vires,  except  where  such  individual  has  been  damaged 
by  such  act  in  his  rights  of  ownership,  commodity,  or 
easement.  There  is  no  authority  for  the  proposition 
that  an  individual  is  entitled  to  protection  by  way  of 
injunction  against  the  act  of  a  corporation,  though  in 
excess  of  their  powers,  which  affects  that  individual's 
character  and  reputation,  whether  private,  profes- 
sional, or  commercial,  which  he  would  not  have  been 
entitled  to  had  the  act  complained  of  been  commit- 
ted by  an  individual  defendant,'  on  the  ground  that 
the  act  in  question  was  one  which  the  corporation 
had  no  power  to  do  under  their  instrument  of  incor- 
poration. The  Trustees  of  the  Port  of  Bombay  have 
the  power  to  record  their  decisions  and  opinions  with 
regard  to  matters  connected  with  the  business  they 
have  under  their  Act  power  to  transact;  whether 
such  decisions  or  opinions  are  confined  to  statements 
of  what  they  believe  to  be  actual  facts,  or  extend  also 
to  the  giving  of  advice  for  the  conduct  of  their  suc- 
cessors in  office  with  regard  to  such  business,  and 
whether  the  expression  of  such  decisions,  opinions,  or 
advice  may  or  may  not  contain  statements  injurious  to 
the  character  or  reputation  of  others.  Where,  there- 
fore, the  plaintiff  sought  for  an  injunction  to  restrain 
the  Trustees  of  the  Port  of  Bombay  from  publishing 
two  resolutions  alleged  to  reflect  injuriously  on  his 
character  and  reputation,  on  the  g^und  that  it  was 
not  within  the  powers  conferred  on  the  Trustees  by 
Bombay  Act  I  at  I87S  to  discuss  or  pass  resolutions 
affecting  his  character,  and  that  the  publication  of 
such  resolutions  was  calculated  to  injuriously  affect 
him  in  his  commercial  relations  wiui  the  Qovem- 
ment, — Held  that  the  injunction  could  not  be  granted. 
Held,  also,  that  though  the  Court,  under  certain  cir- 
cumstances, might  have  the  power  of  so  framing  an 
order  for  injunction  as  to  produce  the  effect  of  can- 
celling the  minutes  of  a  resolution  recorded  in  the 
books  of  a  corporate  body,  yet  that  it  could  not  order 
the  Trustees  of  such  body  to  pass  and  record  a  reso- 
lution dictated  by  the  Court  Shbphbbd  e.  Tbustbbs 

OB  THB  POBT  OB  BoKBAT    .    L  Ij.  B.»  1  Bom.,  182 

43. Bight  of  municipal  offloeni 

to  levy  taxes. — Qumre, — Whether  the  Court 
ought  to  interfere  by  way  of  injunction  with  the 
exercise  of  a  right,  or  alleged  right,  of  officers  of  /t 
municipal  body  to  levy  taxes  and  dues.  Hobkasji 
Kabsstji  «.  Pbddxb   .        .        .    12  Botti.,  188 


IN  J  VNiyVlON^-eofUiHued. 

2.  SPECIAL  CASES— eoa/iaffftl. 

(t)  Public  Ofbiobbs  wiith  Statutobt  Powsbs 
— continued. 


44. 


Powers  of  public  body  to 


collect  tax. —  Water-rate. — Injunction  to  restrain 
collection. — Where  a  public  body  has  received  by 
statute  a  discretionary  power  to  levy  and  is  laid  under 
an  obligation  to  collect  a  rate,  an  injunction'  cannot 
be  granted  by  a  Court  so  as  to  deprive  such  public 
body  of  the  power  of  exercising  its  discretion  or  to 
prohibit  it  from  discharging  the  obligation.  MuKi- 
oiBAL  ComcisaiOKBBS,  Madbas,  v.  Bbabsob 

[L  KB.,  8  Mad.,  201 


46. 


Suit  by  agents  of  company 


to  restrain  it  firom  carrying  into  effect  a 
resolution  of  directors. — Power  to  appoint  soli' 
eitcfrs  to  company. — Practice. — By  the  Memorandum 
and  Articles  of  Association  of  the  New  Dharamsey 
Foonjabhoy  Spinning  and  Weaving  Company,  the 
plaintiffs'  firm  ofM.F.^  Co,  were  appointed  agents 
of  the  company  for  twenty-five  years,  and  it  vras 
provided  that  they  should  have  the  general  control 
and  management  of  the  company.  Clause  98  of  the 
Articles  provided  that  the  said  firm,  as  such  agents, 
should  have  full  power  and  authority  {inter  alia)  to 
appoint  and  employ,  in  or  for  the  purposes  of  the 
transaction  and  management  of  the  ailairs  and  busi- 
ness of  the  company,  such  solicitors  as  they  should 
think  proper.  An  agreement,  dated  26th  August 
1874,  was  also  entered  into  between  the  company  and 
tlie  partners  in  the  firm  of  M.  F.  4*  Co.,  the  executors, 
administrators  and  assigns,  for  the  time  being  consti- 
tuting the  partnership  firm  of  M.  F.  Sr  Co.,  whereby 
it  was  agreed  that  the  said  firm  should  be  agents  to 
the  company  for  twenty-five  years  to  buy  and  sell,  &c., 
and  particularly  to  exercise  all  the  powers  contained 
in  clause  98  of  the  Articles  of  Association.  Messrs. 
C.  4*  ^-  ^^'^  duly  appointed  solicitors  to  the  com- 
pany, and  acted  as  such  for  a  considerable  time.  Mer- 
wanji  Framji,  one  of  the  members  of  the  siud  firm  of 
M.  F.  ir  Co.,  died  in  the  middle  of  March  1876.  The 
plaintiiis  complained  that  O.,  one  of  the  shareholders 
in  the  company,  became  desirous  of  ousting  the  plain- 
tiffs from  the  position  of  agents  of  the  company,  and 
of  becoming  the  managing  director  of  the  company ; 
that  in  July  1881  he  procured  his  own  election  and 
that  of  certain  nominees  of  his  as  directors  of  the 
company;  and  on  the  8tii  August  1881  procured  the 
passing  (^  a  resolution  at  a  Board  meeting  to  the 
effect  that  as  Messrs.  C.  4*  B.,  the  oowpany's  solicitors, 
were  also  the  solicitors  of  the  agents,  it  was  desirable, 
for  the  interests  of  the  company,  that  a  change  should 
be  made,  and  that  Messrs.  H.,  C.,  4*  Z.  be  appointed 
solicitors  of  the  company.  The  plaintiffs  alibied  that 
.  the  only  object  of  passing  the  said  resolution  was  to 
facilitate  the  design  of  O.  of  ousting  the  plaintiffs 
from  their  agency,  and  getting  the  management  of 
the  company  for  himself ;  that  Messrs.  'S.,  C,  ir  L. 
had  been  for  a  long  time  the  solicitors  of  (?.,  ana  had 
been  adi^ing  him  in  his  designs  upon  the  company 
and  upon  the  pUintiffs,  and  they  contended  that  the 
resolution  was  a  breach  of  the  contract  between  th« 
company  and  the  plaintiffs  and  a  violation  of  the  Arti- 
cles of  Association  of  the  company.     The  plaintiffi 
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S.  SPECIAL  CAaiS^-ewUnwd. 

CO  PUBUO  OfIIOXSB  with  StATUTOBY    POW1B0— 
eoniimied. 

Suit  by  agents  of  oompany  to  restrain  it 
from  carrying  into  effect  a  resolution 
of  direotors—ooM^wflMi. 

sued  G.  and  two  other  directors  of  the  company,  and 
the  company  itaelf,  and  prayed  for  an  injimotion 
a^inst  tiie  defendants  to  restrain  them  from  commit- 
ting any  breach  of  the  agreement  of  26th  August 
1874,  and  in  particular  from  carrying  into  eifect-  the 
resolution  appointing  Messrs.  H.,  C,p  ^  L.  aa  solici- 
tors for  the  company,  and  to  restrain  them  from  doing 
stnything  inconsistent  with  the  Memorandum  and 
Alleles  of  Association.  The  defendants  contended 
that  the  contract  of  the  S6th  August  1874  had  been 
determined  by  the  death  of  Merwanji  Framji,  and 
that  the  powers  conferred  on  the  agents  by  clause  98 
of  the  Axticles  were,  subject  to  the  general  powers  of 
management,  vested  in  the  directors  by  the  Articles, 
and  that  the  case  was  not  one  in  which  an  injunction 
could  be  granted.  It  being  admitted  that  the  conduct 
of  the  defendants  would  be  supported  by  the  company 
in  general  meeting  owing  to  their  having  a  preponder- 
ance of  votes, — ffeld  that,  inasmuch  as  the  Court 
would  not,  by  a  decree  for  specific  performance  or  by 
injnnction,  compel  the  company  to  retain  the  pUdn- 
tiffs  in  the  confidential  position  of  agents,  it  would  not 
restrain  the  defendants  or  the  company  from  appoint- 
ing a  solicitor,  which  was  only  a  violation  of  what 
was  ancillary  or  incidental  to  the  principal  part  of 
the  contract, — viz.,  the  agreement  that  the  plaintiffs 
should  be  the  agents  of  the  company  for  twenty-five 
years ;  and  further, — semble  that  on  the  merits  of  the 
case  the  Court  would  not  interfere  on  behalf  of  the 
plaintiffs.    NnssBBWANjri  v,  Qobdon 

[L  It.  B.,  6  Bomu,  266 

(/)  Tbids  Mask. 

Bestraiiiing  use  of  trade 


4a 


mark* — Injunction  granted  to  restrain  a  bazar  dealer 
from  unng  trade  marks  similar  to  those  of  a  Glasgow 
firm  trading  in  India.  Ewnrch  o.  Choonbb  Lall 
MniucK Cor.,  150 

47. ^audmlent  intei^ 

iion. — In  an  application  for  an  injunction  to  restrain 
the  use  of  a  trade  mark,  it  is  not  a  sufficient  defence 
to  say  there  was  no  fraudulent  intention,  and  that  is 
no  reason  for  not  granting  the  application.  Gbaham 
o.  Kbb,  DoDS  &  Co.  •    8B.Ii.It.,  Ap.»4 

8.  DISOBEDIENCE  OF  ORDER  FOR 
INJUNCTION. 


48. 


Bemedy  for   disobedience 


of  order. — Contempt  of  Court. — The  proper  remedy 
for  disobedience  of  an  order  of  injunction  passed  by  a 
Civil  Court  is  committal  for  contempt.    Ik  thb  mat- 

TRB  or  THB  PBTITIOK  OV  ChATTDBAKANTA  Db 

[I.  la.  B.,  6  Calc,  446 : 7  C.  It.  B.,  860 

DfJUBY. 

—  Anticipation  of — 

[L  It.  B.,  AU.,  682 

II 


LN  J  UBY— eoah'aasd. 

See  Dbolabatobt  Dxobeb,  Suit  bob — 
DBOLABAnov  or  Title. 

[6  R  L.  B.,  164 

2  N.  W,  182 

See  Ivjwonov— TJbdbbCitil  Pboobdubb 

CosB     .        .        .    14B.Ii.B.,d62 

'  Not  compensated  for  by  dam- 

ages. 
See  iKjiTRonov— OBflTBUOTiOB  TO  Rights 
OB  Pbofbbtt  .  L  It.  B.,  2  Bom.,  188 

■  To  neighbouring  land  by  use  of  . 

water. 

See  DAKAaBS^SuiTB  bob  Damaobs— Tobts. 

[2  B.  It.  B.,  Ap.,  68 

2  W.  B.,  48 

W.  B.,  1864, 106 

1  N.  W.,  24 

16  W.  B.,  260 

8  Mad.,  Ill 

MafslL,  86: 1  Hay,  162 

IMJNKJUiSPEB  AND  GTTEST. 

— ^ Ifodging  or   boarding-house 

keeper  and  lodger. — lAobUity/or  goodt  host — 
This  suit  vnis  brought  to  recover  the  value  of  certain 
articles  stolen  from  the  plaintiff's  rooms  at  an  hotel 
in  Bombay.  The  defendant  was  the  licensed  proprie- 
tor of  the  hotel,  who  was  in  the  habit  of  entertaining, 
for  shorter  or  longer  periods,  all  comers  willing  to 
pay  the  usual  charges,  and  the  plaintiff  was  an  ex- 
change broker,  doing  business  in  Bombay,  who  had 
lived  at  the  hotel  for  more  than  a  year,  paying  for  his 
board  and  lodging  at  first  by  the  day,  and  afterwards 
by  agreement  at  the  rate  of  so  much  a  month,  but 
neither  was  the  plaintiff  under  any  obligation  to  re- 
main, nor  the  defendant  to  accommodate  him  for  any 
fixed  time.  Held  that  the  relation  of  innkeeper  and 
guest  (and  not  that  of  boarding-house  keeper  and 
lodger)  subsisted  between  the  parties ;  and  that  the  de- 
fendant was  primd  facie,  and  without  proof  of  actual 
negligence,  liable  to  make  good  the  loss  sustained  by 
the  plaintiff.  There  is  no  law  but  the  Common  Law 
of  England  to  regelate  the  relation  of  innkeeper  and 
guest  in  Bombay,  in  a  case  between  a  European  and 
FuBee.    Whatblet  v.  PaiiANji  Pbstanji 

[8  Bom.,  O.  C,  187 

iNQUiBY  nrro  cause  of  death. 

See  Cbimikal  Proosdubb  Codb,  1882,  8. 
176  (1872,8. 186)  I.  Ii.  B.,  3  Calc,  742 

TNSANJTY, 

See  Chasob  to  Jitbt— Sirmairo  up  nr 
Spboial  Cabbb       .  19  W.  B.,  Cr.,  26 

See  GA8BS  undbb  Hikdu  Law — Ikhbbit- 

ANOB — BlVBBTDrQ  OB,  BXCLUBIOK  VBOIC, 
AKD     FOBBBITUaB     OB,    InHBBITANCB— 

Insakity. 

See  0A8B8  undbbLuvatic. 

See  Mahombdak  Law^Ikhbbitakcb.  . 

[2  B.  Ii.  B.,  A.  C,  806 
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INS  AJN  IT  y  ^eonHuMtd, 

L Death  oansed  by  Inaane  per* 

BOXL — Unsoundness  of  mind  as  absolying  a  man  from 
the  conseqaences  of  death  caused  hy  him  observed 
upon.    QtTBBN  o.  NoBiv  Chundbb  Babbbjbb 

[18  B.  Ii.  R.,  Ap.,  MiMW.B^Ot^  70 

2.  — ^— ^—  UxiBoiindiieBB  of  mincU  Test 
Ofl — Knowledge  qJ  wrong^doing. — ^The  test  to  deter- 
mine whether  a  person  who  has  committed  an  act 
which  is  charged  against  him  as  an  offence,  was  of 
sound  mind  at  the  time  of  its  commission,  is  whether 
he  knew  that  he  was  doing  wrong.  QiTBBif  «.  Jooo 
MokunMaiiI  .    MW.B^Or.^S 

a Penal  Code,  s,  84. 

'•^Plea  ofineaniUf  in  eriminal  oaeee, — Legal  test  of 
reeponsihilitg  in  oaeee  of  alleged  uneoundneea  of 
i,itii(;.-.Section  84  of  the  Penal  Code  (Act  XLV  of 
1860)  lays  down  the  legal  test  of  responsibility  in  cases 
of  alleged  unsoundness  of  mind.  It  is  by  this  test,  as 
distinguished  from  the  medical  test,  that  the  crimina- 
.  Uty  of  an  act  is  to  be  determined.  The  accused  killed 
his  two  young  children  with  a  hatchet.  The  reason 
g^yen  for  the  crime  was  that,  while  he  was  laid  up  with 
fever,  the  crying  of  the  children  annoyed  him.  It  was 
alleged  that  the  fever  had  made  him  irritable  ax^d  sensi- 
tive to  sound,  but  it  did  not  appear  that  he  was  deliri- 
ous at  the  time  of  perpetrating  the  crime.  There  was 
no  attempt  at  concealment,  and  the  accused  made  a 
full  confession.  Held  that,  as  the  accused  was  consci- 
ous of  the  nature  of  his  act,  he  must  be  presumed  to 
have  been  conscious  of  its  criminality.  He  was, 
therefore,  guilty  of  murder.  Quben-Ehfbbss  o. 
Lakshican  Dagdit         .    I.  Ij.  B.P  10  Bom.,  512 

4.  — — —  Question  of  sanity  of  pri- 
soner on  criminal  trial. — Procednre.— If  the 
Court  entertains  doubt  as  to  the  sanity  of  a  prisoner, 
the  fact  of  such  insanity  should  be  put  in  issue  and 
tried.    Bbo.  v.  Hiba  PxnxjA     .        .    1  Bomu,  38 

5.  »  Criminal  Proce- 


dure Code,  1861,  99,  S89,  890,  SQd.'-A  prisoner  who 
is  insane  and  unaccountable  for  his  actions,  and  there- 
fore incapable  of  making  his  defence,  instead  of  being 
tried,  should  be  dealt  with  according  to  sections  889 
and  390,  Code  of  Criminal  Procedure.  Qubbn  0. 
Kalai 3W.  B.,Or.,67 

QrBBir «.  Saha  Mahohbd   .    8  W.  E^  Cr.,  70 

QuBBir  V,  NooBKHAK  Ckowdhby 

[1 W.  B.,  Or.,  11 

QuBEN  V.  MusTAPA       .        .    1 W.  B.,  Or.,  16 

Now  under  ss.  464—475  of  the  Criminal  Proce- 
dure Code  of  1882. 

a 

dure 


— — — ^— — — —  Criminal  Proee- 
Code,  1861,  99,  891,  892.— Examination  of 
medical  officer, — Proof  of  ineanitg. — A  Magistrate 
rightly  commits  for  torial  at  the  Sessions  a  prisoner 
charged  with  murder,  whom  he  finds  to  be  sane  at 
the  time  of  the  preliminary  investigation,  although 
he  was  insane  when  he  committed  the  act.  When  a 
prisoner  is  found  to  be  insane  at  the  time  of  his 
trial,  the  proper  procedure  applicable  to  his  case  is 
that  prescribed  by  sections  391  and  892  of  the  Code 
of  Criminal  Procedure.  A  mere  written  certificate  of 
a  medical  officer  that  a  prisoner  is  of  unsound  mind, 


nro  A^  IT  V  .-^Question  of  sanity  of  pri- 
soner on  drtxninal  trialr— cos^iM««tf. 

and  incapable  of  making  his  defeBoe^  is  net  ssfficieBt 
evidence  of  the  prisoner's  insanity.  The  medical 
officer  should  be  called  as  a  witness,  and  be  penonally 
and  carefully  examined.  QuBBir  «.  Bam  Buttoh 
Doss 0  W.  B^  Cr.,  28 

7.  — — — — ^— —  Criminal  Proce- 
dure Code,  1872,  99.  425,  282.— Trial  of  fact  of  un- 
90undne99  of  mind. — Where,  on  the  trial  of  a  prisoner 
by  a  Sessions  Judge,  the  Judge,  entertaining%ome 
doubt  as  to  the  prisoner's  sanity,  took  the  evidienoe  of 
the  Civil  Surgeon,  and  himself  decided  that  the  prison- 
er was  of  sound  mind  and  capable  of  making  his  de- 
fence, whereupon  the  trial  proceeded,  and  the  prisoner 
was  convicted, — Held  that  the  conviction  must  be  set 
aside,  and  a  new  trial  directed  reading  sections  232  and 
425  of  the  Criminal  Procedure  Code  together.  The 
preliminary  issue  of  soundness  of  mind  or  otherwise 
ought  to  liave  been  tried  by  the  jury  and  not  by  the 
Judge  personally.    Qubbn  v.  Bhbbkoo  Ealwab 

[10  a  li.  B.,  Ap.,  10 :  19  W.  B^  Cr.,  16 

6.         I  Aeqwittal. — Pro* 

eedure. — ^Where  a  prisoner  was  declared  by  the  Civil 
Surgeon  to  be  insane  at  the  time  he  was  called  on 
to  make  his  defence,  it  was  held  that  it  was  irregular 
to  acquit  him ;  proceedings  should  have  been  stayed, 
and  the  prisoner  detained,  pending  the  orders  of 
Government.  Iir  thb  kattbb  of  Bomov  Avdhbb- 
kasbb         ....    10  W.  B.,  Cr.»  87 


9. 


Crimiftal  Proce- 


dure Code,  1861, 9. 893. — Case  in  which  the  prisoner, 
notwithstanding  that  he  had  been  convicted  by  the 
Sessions  Judge,  was  acquitted  by  the  High  Court  on 
the  ground  of  insanity,  under  section  893  of  the  Code 
of  Criminal  Procedure,  and  directed  to  be  kept  in 
safe  custody,  pending  the  orders  of  the  Local  Qov- 
emment  to  be  applied  for  by  the  Judge.  Qubbn  v. 
Pubsobam  Doss     .        .        .    7  W.  B.,  Cr.,  42 

10. 


•  Imbecile. — In- 

ability  to  underetand  proceedinge. — The  Code  of 
Criminal  Procedure  (X  of  1872),  99.  186  and  4^. 
— ^The  provisions  of  section  186  of  the  Code  of  Cri- 
minal Procedure  do  not  apply  to  a  person  who  is  of 
unsound  mind;  they  apply  to  persons  who  are  unable 
to  understand  the  proceedings  from  deafness,  or 
dumbness,  or  ignorance  of  the  language  of  the  coun- 
try, or  other  similar  cause.  But  where  the  inability 
to  understand  the  proceedings  is  due  to  unsoundness 
of  mind,  the  procedure  provided  in  Chapter  XXX'I  of 
the  Code  must  be  followed.  Where  a  Magistrate 
found  that  an  accused  person  convicted  of  theft  was 
an  imbecile,  and  consequently  unable  to  understand 
the  proceedings,'  but  that  he  was  not  of  unsound 
mind,  the  High  Court  held  that  this  distinction  was 
without  a  difference,  and,  under  section  297  of  the 
Code,  annulled  the  conriction,  and  declaring  the  ac- 
cused to  be  of  unsound  mind,  directed  that  he  should 
be  released  on  sufficient  security  being  given  that  he 
would  be  properly  taken  care  of,  and  prevented  from 
doing  injury  to  lumself  or  any  other  person,  and  for 
his  appearance  when  requured ;  and  that,  in  default 
of  such  security  being  given,  the  case  should  be  re- 
ported to  Government.    Empbbss  o.  Httbbv 

[I.  Ii.  B.,  6  Bomu,  282 
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MJ»  a  AJU  IT  V-^eoutimt^d, 

U.    ■  Jnrisdiotion  of  CMminal 

OourtB.— OtJ»t«a;  Procedure  Code  (Z  of  1872), 
«#.  426, 432,—l!\iA  authority  of  the  Criminal  Courts 
over  an  accused,  declared  under  section  426  of  the 
Criminal  Procedure  Code  to  he  of  unsound  mind, 
ceases  after  the  transmission  of  such  accused  to  the 
place  of  safe  custody  a^inted  hy  tiie  Load  Oovem- 
ment,  and  such  authority  can  only  he  revived  under 
the  circumstances  mentioned  in  section  432.  Eic- 
PBB88  V,  Joy  Habz  Eob  .    I.  !■•  B^  2  Calo^  866 
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See  Casbs  undbb  Insolybnt  Act. 

See  Small  Causb   Coitbt,  Pbbsidbnoy 

Towns — Jubisdiction  —  Insolybnot. 

[L  li.  B.,  6  Mad.,  480 

Bee   YbNDOB  and    PUBCHASBB^VSNDOBy 

Bights  and  Liabilitibs  of. 

[2  Agra,  U 

1.  CASES  UNDEB  ACT  XXYIII  OF  1866. 

L  -^—  Order  for  winding-up  estate. 
— Effect  of  an  execution  proceeding, — Leave  to 
proceed. — Lachee, — Right  ofa^eigneea  and  creditors. 
— An  order  made  nnder  Act  XXYIII  of  1865  for  the 
winding-up  of  the  estate  of  a  trader  not  only  stayed  the 
further  prosecution  of  suits,  &c,,  against  him,  but 
also  prevented  the  completion  of  an  execution  against 
his  immoveable  or  oidinary  moveable  property,  if 
such  execution  had  not  been  consummated  by  seizure 
and  sale  before  the  filing  m  Court  of  the  resolution 
passed  at  the  meeting  of  the  creditors,  unless  the 
leave  of  the  Court  be  given  to  the  execution-creditor 
to  proceed  notwithstanding  the  winding-up  order. 
Such  leftve  was  not  to  be  given  except  upon  special 
grounds.  Laches  of  the  execution-creditor  was  an 
obstacle  to  his  obtaining  such  leave.  Under  the 
Insolvent  Debtors  Act  (1  and  2  Vic,  chapter  110, 
English  Repealed  Act ;  11  and  12  Vic,  chapter  21, 
India),  the  mere  delivery  of  the  writ  aifl.fa.  to  the 
Sheriff  or  his  deputy  for  execution  bound  the  goods 
as  against  the  assignees  in  insolvency,  subject  to  the 
right  of  the  execution-creditor  to  have  satisfactioB  of 
his  debt  by  sale.  But  in  bankruptcy  the  law  is 
otherwise.  The  execution  must  be  levied  by  seizure 
and  sale  before  the  date  of  the  fiat  or  the  filing  of  the 
petition  for  adjudication;  otherwise  the  execution- 
creditor  is  entitled  only  to  a  rateable  part  of  his  debt 

II 


INSOIj  V  jsLn  CY—continued, 

1.  CASES  UNDER  ACT  XXVIII  OP  1866— 
,  continued. 

Order  for  winding-up  eBt&te—eontinued, 

with  the  other  creditors.  Financial  Association 
OB  India  and  China  «.  Pbanjitandas  Hakjiyan- 
DA8 3  Bom.,  O.  C,  25 

a>  Clfdma  proveable  under  Act 

XXVIII  of  18M.^Claim  agaimet  directors  of 
joini^tock  company, — ^A  claim  against  the  directors 
of  a  joint-stock  company  to  make  good  funds  of  the 
company  expended  by  them,  on  behalf  of  the  company, 
in  transactions  that  the  company  was  forbidden  by 
its  articles  of  association  to  engage  in,  was  proveable 
under  Act  XXVIII  of  1866.  Liquidatobs  ov  thb 
Indian  Psninsulab,  London  and  China  Bank  v, 
Scott        ....    6  Bom.,  O.  C,  167 


8. 


Iiiability  of  trader  for  oaUs 


on  shares.— ^e^  XXVIII  of  1865,  #.  24,—  Wind^ 
ing-up  order, — JMschargc^Axi  insolvent  trader,  who 
has  obtained  Ms  disduurge  under  section  24  of  Act 
XXV UI  of  1866,  is  not  liable  for  calls  made,  after  he 
has  obtained  his  discharge,  in  respect  of  shares  held 
by  him  in  a  joint-stock  company,  when  the  order  for 
the  winding-up  of  such  company  has  been  made  prior 
to  the  time  of  the  insolvent  trader  obtaining  his  dis- 
charge. In  bb  Mbbgantilb  Obbdit  and  Financial 
Association.    Punnbtt  v,  Vinatae  Pandubano 

[9  Bom.,  27 

2.  CLAIMS  OP  ATTACHma  CREDITORS  AND 
OFFICIAL  ASSIGNEE. 

4,  ■  "  Mortgage    by     insolvent.— 

Priority.— Bighte  of  mortgagee,--- Official  Assignee, 
— A  mortgage  executed  by  a^  insolvent  (who  has  not 
obtained  a  certificate  and  discharge)  b  subject  to  the 
lien  of  the  mortgagee  in  priority  to  the  claim  of  the 
Official  Assignee  under  the  insolvency.  Ebbakoosb 
V.  Bbooks  .        .  .    4  W.  B.,  P.  C,  62 

[8  Moore's  I.  A.»  889 

5. Attachment  by  deoree-holder. 

'^Priority, -^Vesting  order, — ^An  attachment  made 
l^  a  decree-holder  prior  to  a  resting  order  in  favour 
ox  the  Official  Assignee^  must  have  preference  to  the 
claim  of  the  Official  Assignee.  Shbw  Nabain  Sinoh 
«.  MiLLiB  ....    17W.  B.,284 

>  Attaohment  belbre  Judgment. 


— Acffudication  of  insolvency  subsequent  to  decree. 
-^P,  having  attached  B.  M*s  property,  and  obtuned 
a  decree  against  him,  subsequently  had  him  adjudi- 
cated an  insolvent.  The  Court  ruled  that  the  attach- 
ment was  unaffected  by  the  adjudication.  In  bb 
Ramcokyb  Mittbb    .        .    Bonrke,  O.  C,  148 

Subsequent  insol- 


vency,—Priority  of  Official  Assignee,— Where  an 
attachment  previous  to  decree  had  been  obtained 
against  the  property  of  the  defendants,  it  was  held  that 
attachment  did  not  give  to  the  plaintiff  any  licence  in 
respect  of  the  property  attached  as  agamst  the  as- 
signee of  the  defendants,  notwithstanding  their  in- 
solvency having  occurred  after  the  plaintiff  had  ob- 

4p2 
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IK80L  V  JiLN  CY—«>nttnM§d. 

2.  CLAIMS  OF  ATTACHING  CRBDITOBS  AND 
OFFICIAL  ASSIGNEE— eof»<fMM({. 

▲ttaohment  before  judgment— 0o»^mnmcI. 

tained  his  order  attacluBg  the  property.     Psiuicbeb 

MUVDLB  V.  COGHBAKI 

[1  Ind.  J\a^  n*.  &,  U:  Bonrke,  O.  C^  880 

8.       I  VettiMg     order, 

Sffect  of,  im  attached  property, — ^An  attaohment  of 
property  before  judgment  places  it  in  the  custody  of 
the  law,  but  does  not  alter  the  property  in  it.  An  oider> 
therefore,  vesting  the  property  of  an  insolyent  in  the 
Official  Assignee,  vests  in  that  officer  property  of  the 
Insolvent  which  has  been  so  attached.       Jbr  thb 

XATTBB  OV  GOOOOL  DA8S  SOONDSBJBl.  FbTUMBKB 
MUKDLB  «.  GoOOOL  DlSS  SOOKDBBJBB 

[1  lad.  Jnr^  N.  8.,  827:  Bonrke^  O.  C^  S40 


9. 


Sffeet  pf  vetting 


order, — Priority, — Certain  property  was  attached 
before  decree  under  Act  YIII  of  1859,  section  88. 
On  the  11th  of  May  the  phiintiif  obtained  a  decree  in 
the  suit  against  the  person  whose  property  had  been 
attached.  On  the  same  day  the  judgment-debtor  filed 
his  petition  in  insolvency,  and  the  usual  vesting  order 
was  made.  Held  in  the  Court  below  that  the  Official 
Assignee  was  entitled  to  the  goods,  notwithstanding 
the  attachment  before  decree  f olbwed  by  the  decree. 
Seld,  on  appeal,  property  attached  More  decree 
passes  to  the  Official  Assignee  under  an  insolvency 
where  the  adjudication  and  vesting  order  are  obtained 
after  decree,  and  where  the  attaching  creditor  has  not 
proceeded  to  selL  Semhle, — The  Official  Assignee  has 
priority  over  the  execution-creditor,  unless  tie  latter 
has  actually  sold  under  the  attachment,  and  received 
the  proceeds  from  the  officer  of  the  Court.  Rix- 
TMEBAJm  BoT  «.  Callachahd  Da8B 

[1  Ind.  Jnr.,  If.  8.,  826,  and 
on  appeal.  Id.,  878 


la 


Vetting  order, — 


Priority  of  Official  Aeeignee, — The  title  of  the  Official 
Assigrnoe  of  an  insolvent  under  11  and  12  Vict.,  chapter 
21  (the  Insolvent  Act)  is  preferable  to  that  of  a  cre- 
ditor of  the  insolvent  who  before  the  vesting  order  has 
obtained  an  order  for  attachment  before  judgment 
under  sections  83  and  84  of  the  Civil  Pjrocedure  Code, 
1859,  in  respect  of  the  property  comprised  in  such 
attachment.  The  effect  of  attadiiment  before  judg* 
ment  is  to  secure  that  the  property  attached  shall  be 
forthcoming  at  the  time  of  pronouncing  the  decree,  to 
abide  whatever  order  the  Court  shall  make  upon  it.  A 
vesting  order  in  insolvency  is  in  effect  an  sssignment 
in  trust  for  the  benefit  of  creditors,  and  is  paramount 
to  the  right  of  an  attachment  before  the  judgment- 
creditor,  as  it  is  more  equitable  that  property  under  the 
control  of  the  Court  ahould  be  applied  for  the  benefit 
of  all  the  creditors  than  for  the  exclusive  advantage 
of  one.    Java  Baxji  v.  Jadayji  Nathu 

[1  Bom..  224 

Java  Bakji  v.  Jadayji  Nathf.  Ex  pabtb  Gamblb 

[2  Bom.»  160:  2nd Sd.,  142 


IL 


Priority  of 

f  of  def 


cial  Atsiynee. — Where  moveable  property  of  defend- 
ants in  certain  suits  in  Civil  Courts  in  the  mofussil  had 


IKBOIj  V  jsn  OY— coM^tflNMd. 

2.  CLAIMS  OF  ATTACHING  CREDITORS  AND 
OFFICIAL  ASSIGNEE— co«/i'MM(2. 

Attaohment  befbre  Judgment -^o«^*fitiM{. 

been  attached  before  judgment  under  sections  88  and 
84  of  Act  YIII  of  18^,  and  so  continued  until  decrees 
and  orders  for  execution  had  been  made  in  those  suits, 
and  warrants  for  such  execution  had  been  lodged  with 
the  Nasir  of  the  Court, — Meld  that  those  warrants  at 
the  latest,  on  their  delivery  to  the  Nazir,  bound  the 
property  without  re-seizure  by  him ;  and  that  accord- 
ingly the  execution-creditors  were  entitled  to  prefer- 
ence as  regarded  the  attached  goods  over  the  Official 
Assignee,  in  whom  the  estate  of  the  defendants  had 
become  vested  by  the  orders  of  the  Insolvent  Debtors' 
Court  at  Bombay,  made  before  sale  by  the  Nazir  of 
tKe  attached  property,  but  subsequently  to  the  deli- 
very to  him  of  tiie  warrants  for  execution.  Seld, 
however,  also,  that  mere  attachment  before  judgment 
does  not  so  bind  the  property  attached  as  to  give  to 
the  attaching  creditors  priority  over  the  Official  As- 
signee, in  whom  the  estates  of  the  defendants  had  been 
vested  by  orders  of  the  Insolvent  Debtors'  Court 
made  subsequently  to  such  attachment,  but  before  de- 
cree and  warrant  for  execution.  Doe  d,  (/Sanlon 
V.  Palioloyue,  Mort,,  823,  observed  upon.  Gamblb 
«.  Bhola&ib         .    2Boin.,150:  2ndEd^l47 

12. 


Priority  of  QgU 

eialAseiynee — Civil  Procedmre  Code,  e.  81, — Intol* 
ftent  Act  (11  4-  12  Vic„  e.  21),  es.  7  and  49.— The 
plaintiffs  brought  a  suit  agunst  P,  ^  Co,  for  the 
recovery  of  a  sum  of  money  with  interest,  and  on 
16th  May  obtained  a  prohibitory  order  for  attach- 
ment before  judgment  under  section  81  of  Act  VIII 
of  1869,  under  which  they  attached,  on  the  17th  of 
May,  the  right,  title,  and  interest  of  P,  4*  Co,  in  the 
premises  in  which  they  carried  on  business  in  Cal- 
cutta. On  the  20th  dc  May,  P,  ^  Co,  were  adjudi* 
cated  insolvents  on  the  petition  of  other  creditors, 
and  the  usual  order  was  made  vesting  their  estate 
and  effects  in  the  Official  Assignee.  On  an  applica- 
tion on  behalf  of  the  Official  Assignee  for  an  order 
releasing  the  property  from  attachment,  the  Court 
ordered  the  prohibitory  order  to  be  set  aside,  and  the 
property  attached  thereunder  to  be  released.  Bank 
ov  BBirchAL  o.  Nbwtov  .        .  12  B.  Ii.  R.,  Ap.,  1 


la 


Veetiny  order,^ 


Priority  qf  Cjfflcial  A9aignee,—'Asi  attachment  before 
judgment  has  no  effect  agiunst  the  Official  Asng^ee^ 
who  holds  the  property  of  the  judgment-debtors  under 
a  vesting  order  of  Court  made  before  the  order  for  at- 
tachment was  passed.  Millbb  v.  Moir  Mohitn  Rot 
[I. KB.,? Calo,  218: 8  Cla. B^218 


14. 


Vettiny  order, — 


Civil  Procedure  Code,  e.  276. — Official  Auiynee*e 
title, — Where  a  vesting  order  has  been  made  under 
11  and  12  Vic,  c.  21,  section  7,  after  attachment 
and  before  decree,  the  title  of  the  Official  Assignee 
takes  effect  and  prevents  the  attaching  creditor  fiom 
obtaining  satisfaction  of  his  decree  by  a  sale.  8kih 
Krieto  Skaka  Ohou>dkryt^.  Miller,  I,  L.  IL,  10  CaU., 
ISO', and  Qamhle  v.  Bholayir,  2  Bom,,  160, followed. 
SADiTiFFA  V,  PoHiTAMA    .  I.  Ij.  B.,  8  Mad.,  554 
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2.  CLAIMS  OF  ATTACHma  CBEDITOBS  AND 
OFFICIAL  ASSIONEB— eoiiMmM«{. 

Attaohment  before  Judgment— eom^iViiMcl. 

15,  — — — Ve9HM^  ard^.-^ 

Priority  qf  claim  of  Official  Auignee, — A  creditor 
attached  before  judgment  certain  of  his  debtor's  pro- 
pertv.  Between  the  date  of  attachment  and  the  date 
of  the  decree  Bubieqnently  obtained  by  the  cre(]Utor« 
the  property  of  the  debtor  became  vetted  in  the  Official 
Assignee  under  a  vesting  order.  The  Official  Assignee 
brought  a  suit  to  remove  the  attachment^  and  for  an 
injunction  restraining  the  sale  of  the  property.  The 
Court  of  first  instance  decreed  the  suit  in  favour  of 
the  Official  Assignee.  On  the  case  cpming  up  before 
a  Full  Bench,— ir«UI,  per  MoDonxll,  Tottbkhax, 
and  PBnrsiF,  JJ.,  that,  where  there  has  been  an  at- 
tachment prior  to  decree,  and  the  property  of  a  judg- 
ment-debtor subsequently  becomes  vested  in  the  Offi- 
cial Assignee  in  insolvency  previous  to  the  decree, 
the*  vesting  order  will  prevent  such  an  attaching 
creditor  from  executing  his  decree  against  the  pro- 
perty. Per  Gabth,  CJ.,  and  Mittbb,  J.,  contra^ 
that,  under  the  84thr  chapter  of  Act  XIV  of  1882, 
the  Court  had  no  power  to  remove  the  attachment 
before  judgment,  or  stay  the  sale  at  the  instance  of 
the  Official  Assignee.    Shib  Kkibto  Shaha  Chov- 

DHSY  «.  MlLLXB 

[X  Ih  B^  10  Oalo,  100: 18  O.  Ii.  R,  488 

16. Attaohment  under  decree.— 

Priority  of  Qffloial  Ateiynee, — Whero  money  due  to 
the  judgment-debtor  was  attached  in  the  hands  of  the 
Administrator  (General  in  execution  of  a  decree,  and 
afterwards,  before  any  further  steps  were  taken  by 
the  attaching  creditor,  the  judgment-debtor  filed  his 
schedule  in  the  Court  for  the  Relief  of  Insolvent 
Debtors,  and  the  usual  vesting  order  was  made, — 
ffeld  that  the  Official  Assignee  had  priority  over  the 
attaching  creditor  under  Act  YUI  of  1859.  Boy 
Chuhsbb  Rot  «.  Bamftoit 

[2  Ind.  Jnr.,  19*.  8.,  188 


17. 


■  Priority    of 

Official  AjiHgnee, — Execution-creditor  vmder  decree 
of  Small  Cauee  Cotfr^.— On  the  22nd  July  A,  brought 
an  action  in  the  Calcutta  Court  of  Small  Causes 
agfunst  the  membcnv  of  the  firm  of  S.  4*  Co.  and 
obtained  judgment  on  the  same  day.  On  the  28rd 
July  property  belonging  to  3.  4*  Co,  was  seised  by  a 
bailiff  of  the  Court  in  execution  of  the  decree.  On 
the  26th  July  the  members  of  the  firm  of  B.  S[  Co, 
were  adjudicated  insolvents,  and  the  usual  vesting 
order  was  made.  On  the  30th  July  the  Official  As- 
signee gave  notice  to  the  seizing  bailiff  of  his  .claim 
to  the  property  seized.  Held  {per  No&kan,  J.,  on 
a  reference  from  the  Small  Cause  Court)  that  the 
Offidal  Assignee  was  entitled  to  the  property  in  priori- 
ty to  ui.  CocHBAiw  «.  Glabbtokb,  Wyllib  &  Co. 
[2  Ind.  Jnr.,  N.  8.,  887 


18. 


Priority  of 


oial  Attignee  as  ayainet  executio»-creditor,— The  Offi- 
cial Assignee  of  the  Insolvent  Court  is  entitled,  under 
the  vesting  order  to  possession  of  the  insolvent's  estate, 
even  when  that  estate  has  been  attached  in  execution 


INBGliVENCfY'-'eotUitimed. 

2.  CLAIMS  OF  ATTACHING  CREDITORS  AND 
OFFICIAL  ASSlQJUEE-^outinued. 

Attaohment  under  deeree^eontinued, 

of  a  decree,  and  an  order  directing  the  sale  of  it  has 
been  passed.  But  if  a  sale  has  taken  place  before  the 
vesting  order,  the  property  in  the  subject  of  the  at- 
tachment has  passed  ^m  the  judgment-debtor  to  the 
auction-purchaser,  and  the  proceeds  of  the  sale  are 
primarily  charged  with  the  satisfaction  of  the  decree 
or  decrees  in  execution  of  which  the  s&le  has  been 

Sabkibb  V,  Bundhoo  Babb 

[1 N.  W.,  Fart  6,  p.  81 :  Ed.,  1878, 178 


Official  Aseiyn 


19. 

— Priority.-^A.  obtained  a  decree  against  JB.,  and  in 
execution  attached  property  of  B,  in  ZiUah  Dinage- 
poro  in  Jannarv  1868,  which  was  sold  on  the  19tli 
of  March.  In  the  meantime  B.  had  been  adjudicated 
an  insolvent,  and  the  usual  vesting  order  was  made 
on  March  6th.  Notice  of  this  order  reached  the 
Judge  of  Dinageporo  after  the  sale,  bu^  bef oro  the 
sale  had  been  confirmed  and  the  proceeds  handed 
over,  ff^ld  that  the  Official  Assignee  was  entitled  to 
the  proceeds  of  the  sale.  Indka  Chaksba  Dooab  «. 
Tabaohaitd  Dogax 

[2  a  Ih  R,  A.0.,81 :  10  W.  B.,  858 
Ihdba  Chaitdba  Dooab  «.  Optioial  ABsiaKBs 

Cuw.iuioo 

■      JSxeefftUm'eredii' 


SN>. 


or, — Official  Aeeiynee, — ^The  property  of  A,  was  at- 
tached under  a  decroe  obtained  by  B,  After  the  at- 
taohment, but  prior  to  the  sale,  A.  was  adjudicated  an 
insolvent,  and  the  usual  vesting  order  was  made.  On 
the  following  day  the  agents  of  the  Sheriff,  by  the 
order  of  the  Official  Assignee,  sold  the  property  at- 
tached for  the  recovery  of  the  amount  of  B,*9  decree, 
&c.,  and  the  proceeds  of  the  sale  were  handed  over  by 
them  to  the  Official  Assignee.  Subsequently  the  pe- 
tition of  the  insolvent  was  iHsmissed.  Immediately 
thereupon,  on  the  same  day,  C,  another  execution- 
creditor,  attached  the  proceeds  of  sale  in  the  hands  of 
the  Official  Assignee.  B,  applied  to  the  Court  to  or- 
der the  Official  Assignee  to  hand  over  the  proceeds  to 
the  credit  of  his  cause.  On  the  same  day  A.  filed  a 
fresh  petition  in  the  Court  for  the  Relief  of  Insolvent 
Debtors,  and  a  second  vesting  order  was  made.  C 
claimed  that  the  proceeds  of  sale  should  be  handed 
over  to  him.  ffeld  that  B.  was  entitled  to  have  the 
proceeds  pud  to  him.    Wihtbb  v,  Gabtkbb 

[lB.L.B..O.O,79 

SL 

oial    AMiiynec—Veetinff 


Priority  of  Offi- 

order. — Attachment  of 
money  in  weeution  of  decree,^ln  execution  of  a  de- 
cree of  the  Small  Cause  Court,  certain  goods  belong- 
ing to  the  judgment-debtor,  together  with  a  sum  of 
R227  in  caih,  were  seized  on  the  22nd  November;  and 
on  the  SOtii,  the  B227,  together  with  the  proceeds  of 
sale  of  some  of  the  goods,  were  placed  to  the  credit  of 
the  decree-holder  in  the  books  of  the  Court.  On  the 
25th  November,  the  judgment-debtor  was  declared  an 
insolvent,  and  by  a  vesting  order  of  the  some  date  his 
estate  was  transferred  to  the  Official  Assignee,  ffeld 
th«t  the  execution  was  complete  by  the  seizure  of  the 
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lNBO'L'VENCY--mmtinued. 

2.  CLAIMS  OP  ATTACHING  CREDITORS  AND 
OFFICIAL  ASSIGNEE— co»h'ii«e(2. 

Attachment  under  decree^  eontinued. 

money,  and  the  Official  Assignee  was  not  entitled  to 
the  sum  of  fi227  as  against  the  execution-creditor. 
Gbibh  Chandsa  Rot  v.  Pba8aki7a  Kuicab  China 
[4  B.  Ii.  B.,  O.  C,  94 


22. 


Priority  qf  Offl- 


eial  Atgignee, —  Vesting  order, — Sale  in  execution  of 
decree, — Auetion-purohcteer, — In  September  1867« 
A,  obtained  a  decree  against  5.,  and  on  12th  January 
1868  caused  a  piece  of  land  to  be  attached  in  execu- 
tion. On  17th  April  1868,  it  was  sold  by  order  of  the 
Zillah  Judge,  and  bought  by  C,  Before  this,  how- 
ever, the  judgment-debtor,  £.,  had  filed  his  petition  in 
the  Insolvent  Court,  and  on  the  6th  March  1868  a 
vesting  order  was  made.  On  24th  July  1868,  the 
Offidal  Assignee  sold  the  premises  by  the  order  of  the 
Insolvent  Court.  The  purchaser  at  the  last-mention- 
ed sale  now  sued  to  recover  the  property  from  the 
purchaser  at  the  sale  in  execution  of  A,* a  decree. 
Meld  (per  Cough,  C.  J.,  Batuit,  Kxxp,  and  Jaok- 
BON,  tTJ*.),— that  the  vesting  order  passed  the  pro- 
perty to  the  Official  Aaagnee,  subject  to  being  divest- 
ed by  a  sale  in  execution  of  the  decree ;  that  the  sale 
in  execution  by  order  of  the  Zillah  Judge  was  legal 
notwithstanding  the  vesting  order;  that  the  purchaser 
at  the  sale  by  order  of  the  Insolvent  Court  had  no 
right  to  recover  it  from  him.  The  attaching  creditor 
had  a  right  to  have  the  attached  property  sold,  and 
the  money  realised  by  the  sale  paid  to  him.  JPer 
Phbab,  J, — The  jurisdiction  of  the  Zillah  Judge  to 
order  the  sale  was  not  affected  by  the  vesting  order; 
but  before  making  the  order  for  sale  the  Official  As- 
ngnee  should  be  heard ;  and  unless  spedal  reason  be 
shown  upon  the  Official  Assignee's  application,  the 
execution  proceedings  should  be  stayed  or  set  aside. 
In  the  present  case  it  must  be  assumed  that  the  Judge 
made  the  order  for  sale  in  due  course,  and  conse- 
quently that  sale  operated  to  pass  the  property  out  of 
the  hands  of  the  Official  Assignee  into  those  of  the 
auction-purchaser.    Anaitd  Chandba  Pal  v,  Pan- 

CHILAL  SUSMA 

[6  a  Ii.  B.,  691 :  14  W.  B.,  F.  B^  88 

In  the  same  case  it  was  afterwards  held  by  the  Divi- 
sion Bench  that  the  title  of  the  purchaser  at  a  sale  by 
the  Official  Assignee  at  the  instance  and  with  the 
concurrence  of  certain  persons  who  held  a  mortgage 
on  the  property,  dated  30th  September  1866,  on  which 
they  had  obtained  a  decree  for  sale,  did  not  prevail 
over  the  title  of  the  attaching  creditor  at  the  sale  in 
execution  of  his  decree.  Akakd  Chakdba  Pal  «. 
PuNOHBB  Lal  Soob   .        .         .    16  W.  B.,  267 


28. 


-Execution  credit- 


or. Bight  of  against  Official  Assignee. — Pagment  of 
proceeds  of  sals  into  Court.-^A,  obtained  a  decree 
against  B.  on  16th  August  1870,  and  an  order  for  exe- 
cution thereof  on  8th  September.  In  pursuance  of 
such  order  the  Sheriff  attached  certain  property  belong- 
ing to  B.;  and  by  order  of  Court  of  14Ah  September  the 
Sheriff  was  directed  to  sell  the  property  so  attached,  and 
the'sale  was  fixed  for  the  Ist  December.  On  80th  No- 
vember B.  filed  his  petition  in  the  Insolvent  Court, 


INBOL'VWSfClt'-^ontinued. 

2.  CLAIMS  OF  ATTACHINO  CREDITORS  AND 
OFFICIAL  ASSIGNEE— 0oii^tii«0(l. 

Attachment  under  deeree—eoniinued, 

and  the  usual  vesting  order  was  made.  On  1st  De- 
cember the  property  was  sold  by  the  Sheriff  under  the 
order  of  14th  September,  and  the  proceeds  were  paid 
into  Court.  Held  that  the  execution-creditor  was 
entitled  as  against  the  Official  Assignee  to  be  paid  out 
of  the  proo^ds.  AaA  Mahombd  Ali  Shbbaji  v. 
JuDAH      .  7  B.  Ii.  B.,  60:  17  W.R,  284»  note 


8.  SALES  FOR  ARREARS  OF  RENT. 


24. 


Validity    of   sale  against 


Offloial  Assignee.— /M#o2v0fi^  Act,  11  4*  12  Vic., 
e.  21, — Bights  of  purchaser,— Whea  a  tenant  of 
land,  owing  arrears  of  tirvai  (re!ht)  takes  the  benefit 
of  the  Insolvent  Debtors'  Act,  11  and  12  Vic,  c 
21,  the  Official  Assignee  must  elect,  and  express  his 
election,  to  take  the  land  cum  onere,  otherwise  he  ac- 
quires no  interest  in  it.  Where  such  electioif  has 
not  been  made,  and  a  suit  for  possession  is  brought 
by  a  purchaser  at  an  auction-sale  held  by  the  reve- 
nue authorities  for  the  arrears,  the  insolvent  cannot 
plead  a  jus  tertn  in  the  assignee.    CminiA  Subba- 

BAYA  MUDALI  V,  EAITSASAKI  RbDDI 

[L  I..  B.,  1  Mad.,  69 

26. Bight  to  sell  in  execution 

of  decree. — Landlord  and  tenant. — Official   As- 


signee,—Beng,  Act  nil  of  1869,  ss.  69  and  60.— 
Insolvent  Act,  11  and  12  Vict,  e.  21,— A  decree  for 
arrears  of  rent  of  an  under-tenure  was  obtuned 
against  a  tenant  who  became  an  insolvent,  and  whose 
tenuie  became  vested  in  the  Official  Assignee  by 
virtue  of  the  provisions  of  the  Insolvent  Act, 
11  and  12  Vic,  c.  21.  An  application  was  made 
under  sections  59  and  60  of  the  Rent  Law,  Bengal 
Act  VIII  of  1869,  for  an  order  that  the  tenure  should 
be  sold  for  its  own  arrears.  The  Official  Assignee 
objected  to  the  sale,  and  contended  that  the  decree- 
holder's  only  right  was  to  prove  in  th^  insolvency  for 
the  amount  of  his  debt.  Held  that,  whether  the 
arrears  of  rent  became  due  before  or  after  the  insol- 
vency of  the  judgment-debtor,  the  decree-holder  was 
entitled  to  sell  the  tenure  in  execution  of  his  decree. 
Chukdbb  Nabaik  SnroH  «.  Eishbn  Chand 
GoLBCHA        .  .  L  Ik  B.,  9  Gale,  866 

4.  RIGHT  OF  OFFICIAL  ASSIGNEE  IN 
SUITS. 


26. 


Suit   on  promissory  note 


endorsed  by  an  inBOlvent,— Bight  of  Official 
Assignee  to  intervene. — Civil  Procedure  Code,  s. 
78. — In  a  suit  brought  on  a  promissory  note,  dated 
16th  February  1872,  made  by  the  defendant  and 
payable  to  one  L.,  ajfd  endorsed  by  L.  to  the  plaintiff 
for  value,  it  appeared  in  evidence  on  the  hearing  of 
the  case  as  an  undefended  cause,  that  L.  had  been  in- 
solvent, and  that  the  note  had  been  delivered  to  him 
and  endorsed  by  him  to  the  plaintiff  between  the 
dates  of  his  obtaining  his  personal  and  his  final  dis- 
charge, and  the  suit  was  ordered  to  stand  over  and 
notice  to  be  given  to  the  Official  Assignee.    On  an 
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4u  RIGHT  OF  OFFICIAL  ASSIQl^E  IS 
SXJITS^  continued. 

Suit  on  promiflsory  note  endorsed  by  an 
ineolvent^-continued. 

arpptication  by  the  Official  Assignee  that  the  suit 
should  be  adjoamed*  and  the  (Sficial  Assignee  be 
oulded  as  a  'ptaty,  the  Court  held  that  he  had  a  right 
te  intervene^  and  an  order  was  made  postponing  the 
liearing  of  the  suit  for  a  month  to  enable  tiie  Official 
Assignee  to  institute  a  suit  on  the  note.  Kbllt  v« 
HA2ri.ov    .        .  .  10  B.  U  B^  Ap^  M 

5.  PROPBBTY  ACQUIKBD  AFTER  VESTING 
ORDER. 


27. 


AfterHioqLiiired  property.— 


aa 


In9oloeniAei,99.23,24.'-PaHner9,—£,  carried  on 
business  in  Calcutta  in  partnership  with  JB.  4*  0., 
under  the  st^e  and  firm  of  3.  ^  Co,  Goods  were  con- 
signed on  triplicate  account  to  i^.  4"  OOf  ^»9  -^•>  ^ 
Co.,  and  another.  The  consignors  wrote  to  B,  (^  Ck>,: 
**  You  will  please  hand  over  the  goods,  as  per  annexed 
list,  to  B.,  B^  ^  Co,,  Calcutta;  they  are  bought,  as 
3rou  are  aware,  under  special  agreement  on  triplicate 
account."  Before  the  goods  had  arrived,  B,  ^  Co, 
stopped  payment.  B,,  B,,  4*  Oo,  were  creditors  of 
B.  ^  Co,  After  JB.  ^  Co.,  had  stopped  pay- 
men^  on  the  applicatiop  of  JB.,  B,,  Sr  Co,,  B,  endorsed 
over,  without  consideration,  the  biUfl  of  lading  to 
B.,  B,,  4i  C'o.,  who  thereby  obtained  deUvexT  of  the 
goods,  and  proceeded  to  seu  the  same.  Within  two 
months  of  the  endorsement  B,  filed  his  petition  of 
insolvency.  Seld  that,  under  section  24  of  the  In- 
solvent Act,  it  appearing  on  the  evidence  that  at  the 
time  of  the  filing  his  petition  the  goods  were,  as  to 
one  third,  the  insolvent's  property,  the  Official  As- 
signee was  entitled  to  have  the  goods,  &c.,  handed  over 
to  him,  and  an  account  in  respect  of  such  of  the  g^oods 
as  had  ahready  been  sold.  Ik  thb  matfbb  ov  Robiv- 
Bov       .  .2  Ind.  Jnr.,  N.  8, 278 


2a 


~IiuolvmUAet,s» 


23, — ^An  insolvent,  J.  ^.,  executed  the  following  docu- 
ment in  Calcutta,  dated  May  16th,  1867,  in  favour  of 
M„  L,,  4*  Co, :  "  Dear  Sirs, — In  consideration  of  your 
having  advanced  to  me  the  sum  of  B8»70O,  I  hereby 


JPurehatorfrom  intoheni  who  had  not  obtained  kie 
duehar^e^-Pwrehaeer  from  Official  AiHgnee,-- 
BighU  of  ptBrtie$,^Intervention  of  Ofioial  At* 
si^nee.'-'Adi>er9epoe9e8non,-Sobiect  to  the  rightand 
claim  of  the  Official  Assignee,  and  so  long  as  he  does 
not  interfere,  an  insolvent,  who  has  not  obtained  his 
final  diseharge,  has  power  with  respect  to  after-ac- 
quired property  to  buy  and  sell  and  give  discharges, 
and  do  all  other  acts  whicb  he  could  have  done  before 
his  insolvency.  The  possession  of  such  property  by 
BM  insolvent  in  such  a  position  may  be  adverse  to  the 
Official  Assignee  so  as  to  bar  the  title  of  the  latter  by 
lapse  oi  time.  Kbistoooiiul  Mittik  «.  Subish 
ChukdbsDbb  ^    ^    ^^^ 

[I,  In  lU  a  Gale,  566: 12  C.  Ii.Bn268 

6.  ORDER  AND  DISPOSITION. 

Order    and    dispoeftion*-^ 


TSTBOliYBNCY'-eoniinued. 

a  ORDER  AND  DISPOSITION— 0Ofi<f4t«e({. 

Order  and  diapoaitlon— couMmMd. 

assign  to  you  the  whole  of  the  furniture  and^  fittings 
now  lying  at  my  house,  Fairy  Hall,  Dum-Dum,  the 
whole  of  which  I  declare  to  be  my  property,  free  and 
unencumbered,  and  hereby  authorise  you  to  proceed 
to  a  sale  of  the  said  property  by  auction,  should  I  fail 
to  refund  the  amount  of  B8,70O  on  or  before  the  10th 
day  of  July  next.''  The  document  was  duly  stamped 
and  registered  under  section  68  of  the  R^ristration 
Act.  J.  A,  failed  to  pay  the  R8,700 ;  and  on  the 
following  day,  Jf.,  X.,  ^  Co,  placed  a  durwan,  their 
own  servant,  on  the  premises  at  Fairy  Hall,  to  assert 
their  right  to  the  possession  of  the  furniture,  and  to 
prevent  its  removal  without  their  permission.  An  in- 
ventory was  being  made,  and  other  steps  taken 
preparatory  to  a  sale.  J,  A,  continued  to  reside 
in  the  house,  and  to  use  and  enjoy  the  furniture  as  be- 
fore;, with  the  knowledge  and  consent  of  M.,  L,,  ^ 
Co,  Before  any  sale  took  place,  J,  A,  filed  his  peti- 
tion in  the  Insolvent  Court,  and  the  usual  vesting 
order  was  made.  Seld  that  the  furniture  was  in  the 
*'  possession,  order,  and  disposition  "  of  the  insolvent 
within  the  meaning  of  section  23  of  the  Insolvent 
Act    In  *essb  katibb  ov  Aoabeo 

[2  Ind.  Jnr^  TS.  8^  840 


dO. 


Specific  appro" 
12    Vie,,  c,  21), 


priation, — IneoUtent  Act  (11  4* 
ee,  23  4"  ^* — Juriedietion, — Cauee  of  action, — 8t, 
^  Co^  merchants  carrying  on  business  at  Glas- 
gow, brought  a  suit  against  J,  C,  Official  Assignee, 
who  resided  in  Calcutta,  as  assignee  of  the  estate 
of  B,  4'-  Co,,  merchants,  carrying  on  business  at  Cal- 
cutta, and  8m,  4*  Co.,  merchants,  carrying  on  busi- 
ness at  London.  8t.  4*  Oo,  alleged  in  tibelr  plaint 
that  they  were  the  owners  of  certain  goods,  and  sold 
the  same  to  B,  ^  Co,  and  8m,  4*  Co,,  and  drew  for 
the  price  on  8m,  4*  Co.,  who  accepted  the  drafts; 
that  the  goods  were  shipped  to  J9.  4*  ^'  ^^  Calcutta  ; 
that  at  the  time  when  the  acceptances  were  given  it 
was  agreed  upon  between  8t.  4*  Co.,  8m.  ir  Co^  and 
B,  4*  Co,,  that  they  should  be  met  and  paid  out  of  the 
sale-proceeds  of  the  goods,  "  which  were  thereupon 
specially  appropriated  thereto;"  that  8m,  ^  Co, 
and  B,  4*  Oo,  subsequentiy  suspended  payment, — 
namely,  in  December  1866  and  January  1867; 
that  in  February  1867  B,  Sr  Co,  filed  their  petition 
in  the  Court  for  the  relief  of  Insolvent  Debtors  at 
Calcutta,  having  previously  delivered  a  portion  of 
the  goods,  and  endorsed  the  bills  of  hi^ng  for  the 
remainder  to  J,  8,  ^  Co,,  who  had  notice  of  the 
insolvent  state  of  8m.  4*  Oo,  and  B.  4"  Oo,,  without 
any  consideration  and  without  the  consent  or  autho« 
rity  of  i8f<.  4*  Oo,,  although  the  acceptances  had  not 
been  met  or  returned,  or  the  goods  in  any  way  paid 
for;  that  the  proceeds  arising  from  the  sale  of  the 
goods  had  been  handed  over  by  J,  8,  ^  Co.  to  J,  C, 
who  threatened  and  intended  to  apply  the  same  in 
payment  of  the  general  bod^  of  creditors  of  S.  4*  Oo, 
8U  4*  Oo,  prayed  that  the  rights  of  the  parties  to  the 
suit  might  be  declared;  that  an  account  might  be 
taken  of  what  had  been  received  by  •/!  C  in  respect 
of  the  proceeds  of  such  sale;  that  J,  C,  might  be 
directed  to  pay  to  61^  4*  Oo^  what  on  taking  such  ao- 
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connt  might  be  found  due  to  them ;  that  a  receiver 
might  be  appointed;  that  meanwhile  J,  C.  might  be 
restrained  by  injunction  from  paying  over  the  same 
to  any  one  except  St,  ^  Co,  On  the  case  coming  on 
for  settlement  of  issnes,  the  suit  was  dismissed  by 
NoaKAN,  J,,  on  the  ground  that,  from  the  facts 
alleged  in  the  plaint,  the  inf  erenoe  was  that  the  goods 
were  in  the  possession,  order,  and  disposition  of  B,  ^ 
Co,,  as  reputed  owners,  with  the  consent  ci  8i.^  Co,, 
within  the  meaning  of  section  28 -of  the  Insolvent 
Act;  and  therefore  the  goods  and  the  sale-proceeds 
rightly  passed  to  J,  C,  as  assignee ;  and  further  that 
the  Court  had  not  jurisdiction  to  declare  the  rights  of 
all  parties  as  prayed  for ;  that  the  cause  of  action  ^d 
.  not  wholly  arise  |within  the  jurisdiction,  and  it  was 
not  shown  that  leave  had  been  graoted  to  institute  the 
suit.  JBeld  on  appeal  that  the  Court  had  jurisdiction 
to  entertain  the  suit,  and  the  plaint  sufficiently  dis- 
closed a  cause  of  action.  St.  4*  Co.  had  a  right  to 
have  it  tried  whether  they  had  an  equitable  charge 
upon  the  proceeds  for  the  purpose  of  paying  the 

bills.      SiBSIJtf a  «.  COCESAKB 

[lB.UB.»O.C,U4 
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priatum.^In9olv€nt  Act  (11  i(  12  Vict.,  e.  $1), 
99.  28  4*  24.~'Juri9(Uctum. — Ca%9e  of  aoii<m.'-C,  <f* 
Co.,  merchants,  carrying  on  business  in  Manchester, 
brought  a  suit  against  J,  C,  Official  Assignee,  who 
resided  at  Calcutta,  as  assignee  of  t&e  estate  of 
B.  4*  Co.,  merchants,  carrying  on  business  at  Calcutta^ 
and  S,  4*  Co,,  and  JfT  4*  Co,,  and  other  merchants 
carrying  on  business  in  London  and  Glasgow  respec- 
tively. C.  4*  Co.  alleged  in  their  plaint  that,  under  an 
arrangement  with  B.  4*  Co,  and  S.  4*  Co,,  they  ship- 
ped on  the  joint  account  of  the  three  firms  goods  to 
B,  4*  Co.  at  Calcutta,  drawing  for  the  price  on 
8.  ^  Co,,  who  accepted  their  drafts  in  respect  there- 
of ;  that  C,  S^'Co,  had  a  one-third  share  in  the  above 
joint  accounts;  S,  4"  Co.  had  a  one-third  share,  and 
8.  4"  Co.  and  M,  4*  Co.  had  a  one-third  share 
between  them ;  that  the  whole  of  the  goods  were  pur- 
chased and  paid  for  by  C.  4*  Co. ;  that  at  the  time  the 
acceptances  were  g^ven,  it  was  distinctly  agreed  upon 
by  all  the  parties  that  the  bills  should  be  met  and 
paid  out  of  the  sale-proceeds  of  the  goods,  **  which 
were  thereupon  spedfically  appropriated  thereto;  " 
that  8,  ^  Co.  subsequentiy  suspended  payment  in 
December  1866,  and  B.  Sr  Co.  in  January  1867; 
that  in  February  1867  B.  f  Co.  filed  their  petition 
in  the  Court  for  the  Relief  of  Insolvent  Debtors  at 
Calcutta,  having  previously  sold  a  portion  of  the 
goods,  and  delivered  the  remainder  to  J.  8.  4^  Co.,  as 
agents,  for  sale  on  account  of  C.  4*  Co.,  and  the 
other  parties  interested,  J,  8,  S(  Co.  being  instructed 
\nB.yr  Co.  to  hold  the  same  to  a  separate  account 
Ab/c;  Co. ;  that  J.  8.  ^  Co.  had  received  the  pro- 
ceeds of  the  sale  of  the  whole  of  the  goods;  that  the 
pooesds  arising  from  the  sale  had  been  handed  over 
ty  J,  8.  ^  Co,  to  J.  C,  who  threatened  and  intended 
to  apply  the  same  in  payment  of  the  general  body  of 
eieditors  of  J5.  4*  Co,  C.  4*  Co,  prayed  that  rights  of 
the  parties  to  the  suit  might  be  decmred ;  that  an  ac- 
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count  might  be  taken  of  what  had  come  into  the  hands 
of  J,  C,  in  respect  of  the  soods ;  that  J,  C.  might  be 
declared  answerable  to  C  of  Co,  for  the  amount  which 
should  be  found  to  be  due  to  them  on  such  account ; 
that  C,  4*  Co,  might  be  declared  entitled  to  the  sum  so 
found  due  for  the  price  of  the  goods  and  other  pay- 
ments made  by  them  on  account  of  the  goods;  that 
J,  C.  might  be  directed  to  pay  to  C  ^  Co,  what 
should  be  found  to  be  due  to  them  on  taking  an  ac- 
cpunt;  that  the  proceeds  might  be  directed  to  be 
paid  amongst  the  parties  to  the  suit,  according  to 
their  respective  shares  and  interests  therein;  and 
that,  in  the  meantime,  J.  C.  might  be  restrained,  by 
injunction,  from  piling  over  the  same  to  any  one 
except  C.  4*  Co.  On  the  case  coming  on  for  settle- 
ment of  issues,  the  suit  was  dismissed  by  Nobmak, 
J.,  on  the  ground  that  the  Court  had  not  jurisdic- 
tion to  declare  the  rights  of  parties  as  prayed,  and 
no  cause  of  action  was  disclosed  against  the  Official 
Assignee.  Held,  on  appeal,  the  Court  had  jurisdic- 
tion to  entertitin  the  suit,  and  the  plaint  suffidentiy 
disdosed  a  cause  of  action.  C.  4*  Co.  had  a  right  to 
have  the  question  tried  whether,  by  the  alleged  ar- 
rangement, the  proceeds  of  the  goods  were  specifical- 
ly appropriated  to  parent  for  the  goods,  and  the 
Court  had  clearly  jurisdiction  to  compel  J.  C,  the 
Official  Assignee,  to  apply  the  proceeds,  as  far  as  they 
may  have  h&ea  specifically  appropriated.  Collib  «• 
CooHSAin      •        •        .    lB.Ii.B.»O.C.»181 

88. Spoe^io   appro- 

priaUo%.^I%9olvmdAet  {11 4^12  Viet.,  o.2l),99.  23 
4"  2i. — In  1862  the  plaintiff's  former  firm  of  J*  8. 
B.  4*  B.,  of  Manchester,  entered  into  an  agreement 
with  8.  4"  Co.,  of  London,  and  B.  4*  Co.,  of  Calcutta, 
to  purcliase  and  ship,  on  the  joint  account  of  the 
three  firms,  certain  goods  to  ^.  4*  Co.,  each  firm 
taking  one-third  share  of'  the  profit  or  loss  in  the 
transaction;  and  by  the  agreement  it  was  stipulated 
as  follows :  **  J.  8.  B,  i^  B.to  draw  at  six  months 
on  8.  4"  Co,  for  oost  of  goods,  including  packing 
charges ;  said  bills  to  be  discounted  (and  domiciled) 
at  Ov9r9nd,  Chtmey,  ^  Co,,  at  li  per  cent  in  excess 
of  bank's  mixdmum  rate.  B,  4*  Co,,  to  remit  their 
three  months'  or  six  months'  drafts  as  may  appear 
most  desirable  on  8,  4*  Co..  in  favour  of  J.  8.  B.  ^ 
B,,  which  Otitrend,  Gurney,  4"  Co.  agree  to  take  at  li 
per  cent,  above  baiJc  minimum  rate  for  three  months 
and  1|  per  cent,  for  six  months  as  provision  for  said 
six  months'  drafts.  B.  S(  Co.,  on  sale  of  goods,  to 
specially  remit  proceeds  to  Overfed,  G^iriMy,  4*  Co. 
in  first-class  bills  drawn  in  favour  of  Overtnd,  Qumff, 

Co.     0ver9»d,  Ourney,  Ar  Co.  agree  to  give  up  B. 


Co.* 9  drafts  on  8.  ^^  Co.  on  receipt  of  the  said 
remittances  under  rebate.  In  the  event  of  j9.  4*  Co. 
being  brought  under  cash  advances,  J.  8.  B,  4*  -S- 
agree  to  find  cash  to  the  extent  of  one  third  the 
amount."  In  1868  J.  8.  B.,  one  of  the  meinbers  of 
the  firm  of  J.  8.  B,  4*  B.,  retired  from  the  firm, 
which  was  carried  on  under  the  name  of  T,  B.  4* 
Bro.,  and  the  agreement  of  1862  was  continued  by 
that  firm  with  the  two  other  firms  of  8.  4*  Co,  and 
S,  4"  Co»    Under  it  certain  goods  were,  in  September, 
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October,  and  NoTember  1866,  pnrchaaed  by  the 
plaintiff,  and  shipped  to  S.  4^  Co,,  on  triplicate  ao- 
ooant,  and  bills  were  drawn  by  the  plaintiff  on 
S»  4-  Co.,  as  agreed,  and  were  deposited  with  A,  C» 
if*  Co,,  not  with  O.  Q,  4*  Co,  On  the  2nd  January 
1867,  in  consideration  01  the  plaintiff  taking  on  him- 
aeif  all  the  risk  attaching  to  the  said  goods,  8,  4*  ^o* 
and  B,  ^  Co,  transferred  all  their  right,  title,  and 
interest  in  the  said  goods  to  the  pluntiff.  This 
agreement  was  signed  on  behalf  of  JB.  4"  Co.  by  L, 
J9.  in  his  own  name,  one  of  the  members  of  the  firm 
then  in  London,  who  stated  that  he  had  the  aotho- 
ri^  of  his  partners  for  so  doing.  On  this  agreement 
being  made,  B,  ^  Co.,  by  the  direction  of  the  plaintiff, 
banded  over  the  goods  and  documents  relating  there- 
to to  B.  JB.  4*  (^0'>  oi  Calcutta^  on  the  16th  January 
1867.  B,  ^  Co,  stopped  payment  on  the  27th  De* 
oember  1866,  and  J.  H,  B,,  tbe  only  partner  of  that 
firm  then  in  Calcutta,  filed  his  petition  in  the  In- 
solvent Court  there  on  the  7th  February  1867.  L, 
B,  filed  his  petition  in  the  said  Court  on  the  18th 
May  1867.  S,  ^  Co,  stopped  payment  in  December 
1866.  On  the  16th  March  1867>  an  order  of  the 
Insolvent  Court  was  made  in  the  matter  of  the 
petition  of  J,  H,  R,,  and  in  pursuance  of  this  order 
B,  B,  4-  Co.  delivered  to  the  defendant,  as  Official 
Asrignee  of  the  estate  of  the  said  J.  S.  J2.,  the  un- 
sold goods  in  their  hands,  which  had  been  transfer- 
red to  them  by  B.  4*  Co,,  and  the  net  proceeds  of 
those  which  they  had  sold.  Meld  by  Koskak,  J., 
that  the  agreement  of  January  2nd  was  fraudulent 
and  void  against  the  creditors  of  £.  4  C^'*  i^<l^  18 
Eliz.,  Cap.  5,  if  not  void  under  section  24  of  the 
Insolvent  Act.  On  appeal,  held  by  Pbaoogk,  C,  J,, 
that  the  goods  were  sent  to  B.  ^  Co,  on  a  special 
trust,  and  there  was  a  specific  appropriation  of  the 
proceeds  binding  in  the  case  either  m  the  insolvency 
or  bankruptcy;  that  the  agreement  of  January  2nd 
was  valid  and  binding  on  the  assignee  of  B,  4"  Co,; 
that  by  it  the  property  in  the  goods  passed  to  2*.  B, 
4r  Bro, :  but  if  it  dia  not,  the  proceeds  were  roeci- 
ncally  appropriated  to  taking  up  the  bills  ci  B.  f  Co, 
an  8.  ^  Co. ;  and  until  they  were  paid,  B,  4*  Co,  had 
no  interest  in  the  g^oods  which  could  justify  their 
assignee  in  stopping  the  remittance  of  the  proceeds 
or  of  taking  the  property  out  of  the  possession  of  B, 
B,  i*  Co, ;  that  the  plaintiff  was  entitled  to  the  pro- 
ceeds with  interest  from  the  time  the  proceeds  and 
goods  were  handed  over  to  the  assignee,  and  tiiat  the 
goods  were  not  in  the  order  and  disposition  of  J,  S, 
jB.  at  the  time  of  his  filing  his  petition  within  section 
23  of  the  Insolvent  Act  Per  Mabebt,  J.—Each 
of  the  two  firms  and  Barlow  were  in  the  outset 
part  owners  of  these  goods,  and  each  became  liable 
to  the  others  to  conlanbute  his  share  towards  the 
cost  price  thereof.  In  November  1866  there  ceased 
to  be  a  binding  agreement  to  remit  the  proceeds  to 
O.  O,  4*  Co.,  and  no  new  agreement  was  substituted. 
The  agreement  of  2nd  January  did  not  renew  the 
right  to  have  the  proceeds  remitted  for  special  ap- 
propriation, and  it  was  moreover  a  f raudulrait  prefer- 
ence and  void  so  far  as  £.  4*  Co,  were  concerned.  On 
16th  January,  when  the  goods  were  transferred  to 


IN8OI1 VMN  CrZ^-wmtimued, 

6.  ORDER  AND  DISPOSITION-~coii/tMml. 
Order  and  diapoBition— ^oh^'immJ. 

the  plaintiff,  he  was  merely  a  creditor,  and  therefore 
a  transfer  for  his  beneflt,  within  two  months  of  filing 
the  petition  of  insolvency,  was  void  under  section  24 
of  the  Insolvent  Act.    Bablow  «.  Cochbakb 

[2  B.  L.  B,  O.  C  56 

Affirmed  by  the  Privy  Council,  where  it  was  held 
that  a  firm,  though  insolvent,  may  part  with  or  put 
an  end  to  a  current  speculation,  yb,e  result  of  which 
is  still  uncertain,  on  the  best  terms  procurable,  with- 
out any  imputation  of  fraud ;  so  also  the  abandon- 
ment of  a  speculation  whilst  the  result  is  uncertain 
n)ay  be  both  honest  and  politic,  as  it  entirely  differs 
from  undue  preference  of  one  creditor  to  others  after 
a  debt  has  been  incurred.    Millbb  v.  Bablow 

[14  l^re'8  I.  A«,  a09 

Ineolvemi   Aet> 


t.  24, — On  the  night  previous  to  B.*»  being  ad- 
judicated insolvent,  about  10  p.m.,  the  firm  of 
B,  B.  D.,  at  their  place  of  business,  promised  to  give 
B.  a  loan  of  R5,000  if  he  would  the  next  morning 
deliver  to  them  goods  to  that  amount,  and  would,  in 
the  meantime,  satisfy  them  that  he  had  sufficient 
goods  in  his  godown,  and  allow  the  firm  of  B.  B,  D. 
to  put  their  lock  on  the  door  of  the  godown  to  secure 
the  goods  until  they  had  received  the  value  of 
the  loan.  Thereupon  B.  took  the  gomastah  of  the  firm 
of  £.  J9.  D.  to  hiis  godown,  let  him  see  that  it  con- 
tained goods  worth  more  than  B6,000,  and  allowed 
him  to  put  a  lock  on  the  door,  B.  at  the  same 
time  replacing  his  own  locks.  The  gomastah  and  B» 
then  returned  to  the  office  of  5.  B.  D.,  where 
&5,000  were  paid  to  B.,  who  promised  to  deliver  the 
next  morning  B5,000  worth  of  goods  out  of  the  go- 
down  which  had  been  locked  up.  Having  received 
the  money,  B.  absconded  from  Calcutta  that  same 
night  and  never  returned  to  his  place  of  business. 
The  next  day  he  was  adjudicated  an  insolvent.  Beld 
that  the  goods  in  the  godown  were  not  in  the  order 
and  disposition  of  B.  withinithe  meaning  of  section 
24  of  the  Insolvent  Act  Ik  thb  ilattkb  of  Bukg- 
sbbdhub  Khbttbt.  Claim  ov  Ramlall  Budbbb 
D088        ....    L  Ij.  B.,  a  Calc,  869 


94. 


IneoUtemi   Aei, 


e.  28. — Aeeignment  ofsharee. — Comtruetive  truetee, 
— N.,  an  original  allottee  of  five  shares  in  the 
A.  company,  assigned  them  to  B.  Ko  transfer  was 
executed,  and  no  notice  of  the  assignment  was  g^ven 
to  the  company,  which  subsequently  went  into  liquid- 
ation. N.  became  insolvent.  B.  sued  the  liquid- 
ators of  the  company  for  the  amount  due  in  respect 
of  the  five  shares  on  the  first  distribution  of  assets. 
Held  that,  at  the  time  of  N.*$  insolvency,  the  plaintiff 
was  the  true  owner  of  the  shares  within  the  meaning 
of  section  28  of  the  Insolvent  Act  (11  &  12  Victoria^ 
Cap.  21),  and  that  as  he  had  omitted  to  give  notice 
to  the  company  of  the  assignment  to  him,  and  as  he 
had  procured  no  transfer  to  be  executed  in  his  favour 
whidi  the  company,  under  their  articles  of  associa- 
tion, were  bound  to  recognise,  he  had  consented  that 
the  shares  should  remain  in  the  order  and  disposition 
of  N.,  and,  conflequentiy,  the  shares  and  the  right  to 
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receive  any  diatribution  of  assets  in  respect  of  them 
vested,  upon  N.'s  insolvency,  in  the  Official  Assignee. 
Semblef — The  principle  that  a  person  who  is  under  an 
obligation  to  convey  property  to  another  is,  in  a 
Ckmrt  of  Equity,  a  trustee  of  such  property  for 
the  latter,  does  not  apply  in  cases  where  the  reputed 
ownership  clause  of  the  Insolvent  Act  is  in  question. 
Sx  parte  Litiledale,  6  IhQw,  M.  Sf  G.,  714  ;  and  /» 
re  Sk4ichley,  1  jDbOm  4*  J.,  163,  followed.  Bhayan 
Muui  0.  Kayasji  Jabawala 

[L  Ii.  B.»  2  Bom^  6M 


85. 


.  IiuolveiU  AH  {11 


and  Id  Viet,,  e.  21),  «.  24.^Qood9  pledged  hp  %%• 
solvent  and  re^delivered  ta  him  on  commiuion 
eats. — M,,  who  carried  on  the  business  of  a  watch 
and  dock  maker  in  Calcutta,  boirowed  from  2>.  M. 
B6,000,  for  which  he  gave  a  promissory  note,  and, 
as  colUiteral  security  for  the  payment  of  which  sum 
he  pledged  certain  articles  consisting  of  watches, 
clocks,  &c.,  with  D.  Jf.  The  articles  remained  for 
some  months  in  the  custody  of  J),  M^  who  then  re- 
delivered them  to  M.  for  sale  on  commission,  the  pro- 
ceeds to  be  applied  in  liquidation  of  the  debt.  M, 
gave  a  receipt  for  the  articles,  and  some  of  them 
were  sold  by  Jf.  on  those  terms.  On  the  2nd  of 
May  1877,  M.  filed  his  petition  in  the  Insolvent 
Court,  and  such  of  the  articles  as  remained  unsold 
came  into  the  possession  of  the  Official  Assignee.  On 
an  application  by  D.  M,  claiming  the  articles  and 
praying  for  an  order  directing  the  Official  Assignee 
to  return  them,  it  was  alleged  that  it  was  customary 
for  European  jewellers  in  Calcutta  to  receive  articles 
on  commission  sale,  and  it  was  contended  that  such 
receipt  did  not  divest  the  true  owners  of  possession. 
Held,  the  articles  were  rightly  vested  in  the  Official 
Assignee.  On  the  fekcts,  the  insolvent  was  the  true 
owner  of  the  goods.  D.  M*»  interest  ceased  when  he 
ceased  to  have  possession  of  the  goods ;  the  receipt  in 
this  view  only  amounted  to  an  agreement  to  sell  and 
apply  the  proceeds  in  liquidation  of  the  debt,  and  it 
could  have  been  proved  and  a  dividend  recovered  on  it 
under  the  insolvency.  Even  if  the  interest  of  D,  M.  did 
not  cease,  the  goods  were  in  the  order  and  disposition  of 
the  insolvent,  there  being  nothing  to  show  any  pub- 
licity or  notoriety  in  the  change  of  possession  of 
the  goods.  No  amount  of  evidence  would  convince 
the  Court  that  there  was  a  custom  of  purchasing 
goods  from  a  retail  dealer  and  leaving  them  with  him 
for  commisnon  sale.  8embU,-^^o  such  arrangement 
would  be  upheld  as  sgunst  the  Official  Assignee.    Ih 
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and  12  Viet.,  e.  21),  *.  2$.--Meputed  ownerehip.-^ 
FouetHon.^Cotuent  of  true  owner.— Partner  out 
of  juri9dMtio%.—Mortigage  of  ohattele.—Friority. 
— in  1878  the  members  of  the  firm  <d  A,  Sj^  Co. 
mortgaged  the  live  and  dead  stock,  chattels,  and 
effects  belonging  to  the  firm  to  B.,  the  mortgage 
deed  containing  a  clause  to  the  effect  that  as  long  as 
there  was  any&ing  due  on  the  mortgage^  the  mort- 


nreOIiVENCY— MN^^wisd. 

6.  ORDER  AND  DISPOSITION— ccnietAMd 

Order  and  diapoeition—- oon^'fiKe^ 

gaged  property  should  be  treated  and  considered  aa 
tibie  property  and  in  the  order  and  disposition  of  the 
mortgagee.  A  f  Co.  subsequently  obtained  further 
advances  from  B, ;  at  this  time  A.  was  residing  out  of 
the  jurisdiction  of  the  Court,  and  the  instruments 
creating  the  further  charges  were  signed  by  his 
attorney*  C  and  2>.,  the  two  members  of  the  firm 
residing  in  Calcutta,  remained  in  possession  of  the 
mortg^^ed  property  up  to  the  10th  May  1880,  when 
they  became  insolvent,  and  their  proper^  was  vested 
in  the  Official  Assignee,  who  entered  into  possession. 
On  the  12th  May  the  mortgagee  also  entered  into  pos- 
session. On  the  26th  June,  A.,  the  remuning  part- 
ner of  the  firm,retonied  to  Calcutta  and  filed  his  pe- 
tition of  insolvency.  Upon  a  petition  by  the  mort- 
gagee claiming  to  be  pud  his  mortgage-money  in 
priority  to  the  other  creditor!  of  the  firm, — Meld  that 
the  goods  and  chattels  of  the  firm  which  were  co- 
vered by  the  mortgage  and  further  charges  did  not 
vest  in  the  Official  Assignee  upon  the  insolvency  of  C 
and  2>.  B^nolde  v.  Bowlefi,  L.  B.,  2  Q.  B.,  474  ,•  Bx 
petrU  Dorman,  L.  B.,  8  Ch.,  61;  and  In  re  Mill,, 
Ex  parte  Lepage,  I.  L.  B.^  6  Cole.,  636,  note,  dis- 
tinguished.    Iff  THB  MATTHBOV  MOROAir.     OUBBOT 

O.MILLS&  .     L  Ii.  B.,  6  CalOy  688 
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and  12  Viet.,  e.  21),  s.  23. — ^Where  goods  are  in  the 
order  and  disposition  of  any  person  under  such  cir- 
cumstances as  to  enable  him  by  means  of  them  to  ob- 
tain fiUse  credit,  then  the  owner  of  the  goods, 
who  has  permitted  him  to  obtain  false  credit,  must 
suffer  the  penalty  of  losing  such  goods  for  the  benefit 
of  those  who  have  given  the  credit.  Ih  thb  mattbb 
OP  MABflKALL         .        .    I.  L.  B.,  7  Calc,  421 

Affirmed  on  appeal.    Ik  thk  mattbb  ob  Mab- 
SHAUi.    Boiuuu  0.  Milub  10  C.  Lb  R^  601 

8a- 


Insolvent  Aei  {11 

aud  12  Viet,  e.  21),  s.  23.—Beputed  ownership.— In 
1888  B.  mortgaged  to  one  D.  certun  furniture  stand- 
ing in  a  house  leased  by  him  from  one  V.  The 
mortgage-deed  provided  that  until  default  the  mort- 
g^agor  should  have  free  use  of  the  mortgaged  pro- 
perty; that  the  mortgagee  should  be  at  liberty  to 
place  a  durwan  in  chaige  of  the  furniture ;  and  that 
on  default  by  the  mortgagor  the  mortgagee  should 
have  power  to  enter  the  premises  and  deid  with  the 
goods  as  his  own.  A  durwan  was  placed  in  charge, 
and  in  January  1884  the  mortgagor  defaulted  and 
was  pressed  for  payment  at  different  times  previous 
to  August  1884.  On  the  1st  August  the  mortgagee 
sent  to  the  premises  people  from  Messn.  Mackenzie, 
Lyall  &  Co.,  for  the  purpose  of  lotting  and  cataloguing 
the  furniture.  Admittance  into  the  house  was  re- 
fused to  them  by  B.,  although  thev  were  admitted 
into  the  compound  by  the  durwan  of  the  mortgagee. 
At  about  this  date  (but  whether  before  or  after  the 
1st  August  was  not  clear)  B.  asked  for  further  time 
for  payment,  which  was  granted.  On  the  4th  August 
the  furniture  was  attached  by  V,  in  execution  of  a 
decree  for  rent    On  the  6th  August  B,  filed  his  peti- 
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6.  ORDER  AND  DISPOSITION-con^Mied. 

Order  and  disposition— eon^iiiiMcZ. 

t.ioii  in  uiBolvency,  and  on  the  16th  Septemher  the 
^-umitnre  was  sold  by  the  Official  Assignee.  On  a 
bearing  of  the  claims  pnt  in  by  the  mortgagee  and  F., 

Meld  that,  on  the  6th  Angnst,  the  fnmitnre  was 

not  in  the  possession,  order,  or  disposition  of  £.  as 
roimted  owner  with  the  consent  of  the  true  owner; 
t;hat  nnder  the  circumstances  brought  out  in  evidence, 
the  fact  that  further  time  for  payment  was  granted 
liad  not  the  effect  of  a  fresh  consent  on  the  part 
of  the  mortgagee  to  the  goods  being  in  the  possession 
of  B.  as  reputed  owner ;  that  even  £f  this  had  been  so, 
-the  attachment  under  V's  execution  took  the  goods 
out  of  the  order  and  disposition  of  JB,,  and  that  the 
vnortgagee  was  entitled  to  the  benefit  ol  that  circum- 
stance. In  re  Agaheg,  2  Ind,  Jur.,  N.  8,,  840, 
qaeslioned.    Ijr  thb  xattbb  ov  R.  Browk  (Olaix 

OF  DWAAKAITATH  MITTBB) 

[L  ii.  B^  la  caio^  eaa 


7.  VOLUNTARY  CONVEYANCES. 
80. Assignment   by    debtor.— 


Fraud  on  ereditovM. — Fraudulent  aetignmeni. — 
Where  O,  ^  Co,  were  unable  to  meet  the  bills  of  T, 
Sf  Co.,  and  wrote  to  T.  4*  Co,,  '*  If  you  do  not  arrange 
for  renewal  or  payment  of  them,  we  must  stop  pay- 
ment ;"  O,^  Co,,  knowing  that  they  were  insolvent, 
but  for  the  purpose  of  delay,  and  not  for  any  benefit 
to  the  estate,  agreed  to  mortgage  U>  T,  S^  Co,  what 
was  substantially  the  whole  gI  the  estate.  T,  ^ 
Co.  renewed  the  bills,  and  the  bills  again  falling  due, 
and  Q,  4*  Oo,  being  unable  to  meet  them,  T.  ir 
Co.  paid  them.  Shortly  afterwards  Q-.  if  Co,  filed 
their  petition  of  insolvency,  without  havmg  carried 
out  the  agreement.  In  a  suit  by  T,  ^  Co,,  the 
Court  refused  to  decree  specific  performance  of  the 
agreement,  and  held  that  it  was  a  fraud  against  the 
general  body  of  the  creators.    Tbil  v.  Gobdon 

[2  Ind.  Jur^  N.  S.,  142 


40. 


Aseignment    to 


one  or  editor, —Fraud,^  Vendor  remaining  in  pot'- 
eesHon, — When  A,,  a  holder  of  a  hundi  drawn  up 
and  accepted  by  the  firm  of  B.,  procured  that  firm, 
when  it  was  on  the  verge  of  insolvency,  to  sell  him 
certain  property  in  payment  of  the  hundi;  but, 
before  fais  obtaining  possession,  C,  another  creditor 
of,  and  decree-hol&r  against,  the  firm,  got  it  sold 
in  satisfaction  of  his  debt, — Held  on  A,'e  suit  that 
the  sale  in  his  favour  could  not,  in  the  absence  of  any 
finding  of  fraud,  be  set  aside  merely  on  the  ground 
that  the  effect  of  it  had  been  to  deprive  the  other 
creditors  of  their  powers  to  have  recourse  to  the 
property.    Daloo  Rax  v.  Shiya  Psbbhad 

[2  Agra,  71 


4L 


Insolvent  Aet^ », 


2i,—  Voluntarg  aseignment, — Deposit  of  title-deeds, 
—Bight  of  Official  Assignee,— The  firm  of  C.  2f,  Sf 
Co,,  Calcutta,  had  an  account  with  a  bank,  of  which 
B.  was  the  manager,  under  an  arrangement  that  the 
bank  should  discount  bills  accepted  by  C.  N,  if  Co, 
to  a  certain  amount*  and  that  C.  N.  ^  Co,  should 


INSOIi  V  JSJN  OY^<o«tiumed. 
7.  VOLUNTARY  CONVEYANCES— Ma/taiwJ. 
Assignment  by  6.ebtoT'-eontinued. 
keep  in  the  bank  a  certain  fixed  cash  balance.  In 
November,  B,,  finding  that  the  limit  of  the  discount 
accommodation  had  been  exceeded  and  the  cash  ac- 
count overdrawn,  declined  to  discount  any  more  bills 
unless  security  were  given  for  the  amount  then  due 
to  the  bank.  A.,  the  only  partner  in  the  firm  of  C, 
N,  4*  Co,  then  in  Calcutta,  verballv  promised  on  24th 
November  to  deposit  with  the  bank  the  title-deeds  of 
the  premises  in  which  C.  N,  4"  Co,  carried  on  their 
business;  and  in  consideration  of  such  promise  B, 
discounted  further  bills  from  24th  to  29th  November. 
A,  sent  to  iZ.  a  letter  on  25th  November  as  follows : 
"In  pursuance  of  the  conversation  the  writer  had 
with  you  yesterday,  we  now  deposit  the  title-deeds  of 
landed  house  property  as  security  against  our  discount 
account."  The  letter  enclosed  certain  title-deeds,  of 
which  B,  acknowledged  the  receipt.  B,  subsequently 
discovered  they  were  not  the  title-deeds  which  A,  had 
promised  to  deposit,  and  of  this  he  gave  A,  notice  bv 
letter  on  28th  November.  C.  N,  ^  Co,,  on  5th 
November  1870,  suspended  payment,  and  by  the 
usual  order  their  estate  and  effects  vested  in  the 
Official  Assif^ee,  who  thereupon,  finding  that  the  bank 
claimed  a  hen  on  the  deeds,  brought  a  suit  against 
the  bank  for  recovery  of  them.  Held  that  the  de- 
posit of  the  title-deeds  was  not  void  under  section  24 
of  the  Insolvent  Act.     Millbb  «.  Chabtbbxd  Mbb- 

OAITTILB  BAVK  oh  IsDU,  LoHDOV,  AlO)  CHINA 

[6B.I<.B^701 

42.  ■'  Insolvent  Aet,  #. 

24, — Assignment  to  trustees  for  benefit  of  credit* 
ors, —  Voiuntarg  assignment* — Onus  prohandi, — 
Bight  of  creditor  to  Met  aside  deed, — Where  two 
insolvent  partners,  being  sued  by  two  of  their  credit* 
ors,  and  urgently  pressed  by  others,  called  a  meeting 
of  their  creditors  to  consult  them  as  to  the  course  to 
be  adopted,  and  the  creditors  at  such  meeting  resolved 
that  the  affairs  of  the  insolvents  should  be  wound 
up,  under  a  deed  of  assignment  in  trust  for  the 
benefit  of  their  creditors,  and,  in  pursuance  of  this 
resolution  (which  was  not  shown  to  have  been  pro- 
posed by  or  to  have  originated  with  the  insolvents),  a 
deed  of  composition  was  drawn  up  and  executed  by 
the  insolvents,  whereby  they  assigned  their  entire 
property  to  trustees  for  the  benefit  of  all  their  credit- 
ors, who,  before  a  ciBrtain  specified  time,  should  sign 
the  deed.  It  was  held  that,  under  these  circum- 
stances, the  composition  deed  could  not  be  considered 
a  voluntary  assignment  within  the  njeaning  of  sec- 
tion 24  of  the  Insolvent  Debtors  Ac^  and  the  deed 
was  accordingly  upheld.  The  onus  of  proving  an 
assignment  to  be  voluntary  within  the  meaning  of 
the  above  section  lies  upon  the  person  impugpung  it. 
Qumre, — ^Whether  one  of  the  creditors  of  an  insol- 
vent, without  the  consent  os  without  using  the  name 
of  the  Official  Assignee,  can  take  steps  in  the  Insol- 
vent Court  with  a  view  to  have  an  assignment  by  an 
insolvent  to  trustees  set  aside  as  voluntary.    If  bs 

DhaVJIBHAI  KHABSBTJI  RATNAaAS 

(lOBonuSS? 

48* '  Insolvent  Act,  s. 

24,^"  Voluntary"    eonveganee    bg     insolvent, — 
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7.  VOLUNTARY  COKVEYANCEa^etmitnmed. 

'AsBlgnment  by  debtor— oouHnued, 

Where  two  dave  before  a  person  was  adjudicated  an 
insolvent  and  his  property  had  by  order  vested  in  the 
Official  Assignee,  nnder  the  provisions  of  Statute  11 
and  12  Victoria,  Cap.  21,  sa<m  person  had,  not  sponta- 
neonsly,  but  in  consequence  of  being  pressed,  assigned 
to  a  particular  creditor  certain  property, — held  by 
Stoabt,  C,  J.,  that  such  assignment  was  not  "  volun- 
tary" within  the  meaning  of  section  24  of  that 
statute,  and  was  therefore  not  fraudulent  and  void 
under  that  section  as  against  the  Official  Assignee. 
S^ld  by  'Peabsov,'  J*.,  that  such  assignment  was  not 
a  voluntary  one  in  the  sense  that  it  was  made  spon- 
taneously without  pressure ;  but  as  the  vesting  order 
was  not  passed  on  a  petition  by  the  insolvent  for  his 
discharge,  that  section  was  not  relevant  to  the  case. 
Shbo  Pbasad  v.  Millbb    .    L  Lb  R,  2  AIL,  474 

In  the  same  case  before  the  Privy  Council,  a  firm, 
trading  in  Calcutta,  having  been  there  adjudicated 
insolvent,  the  transfer  of  a  debt,  transferred  by  one 
of  its  branches,  located  in  Ludmow,  was  held  upon 
the  evidence  to  have  been  a  voluntary  assignment, 
Toid  under  section  24  of  the  Statute  11  and  12  Vic- 
toria, Cap.  21,  as  against  the  Official  Asngnee.  A 
draft,  dated  of  the  cUty  on  which,  at  night,  the  insol- 
Tent  firm  stopped  payment  in  Calcutta,  adjudication 
having  followed  on  the  second  day  after,  purported 
to  have  been  drawn  by  a  debtor  owing  money  to  the 
Lucknow  branch  under  its  assignment  in  favour  of 
the  defendant  to  the  amount  of  such  debt.  The  lat- 
ter received  the  money.  Seld  that,  under  all  the 
circumstances,  it  was  not  necessary  to  decide  whether 
the  transfer  was  made  on  the  date  which  the  draft 
purported  to  bear,  the  conclusion,  upon  all  the  facts, 
being  that  the  debt  had  been  transferred  "  volunta- 
rily" within  the  meaning  of  section  24.  Millbb  o. 
SHBoFBAaAJO  •    I.  Ii.  B.,  6  AIL,  84 
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———————  Luolveni     Aef, 

98.  23,  24. — Squitabls  attigwmeni  of  goodt  at  •ecu- 
rity.—-Jokhmi  hu%di. — ^The  plaintiffs   at    N.   pur- 
chased, on  22nd  December  1878,  from  L.,  for  fi4^000, 
a  jokhmi  hundi,  drawn  in  favour  of  plaintiifs  by  L» 
upon  his  firm  in  Bombay.    The  hundi  contained  a 
statement  that  it  vras  "  dnwn  against "  twenty-nine 
bales  of  wood  shipped  at  Tuna,  and  it  was  made  pay- 
able eight  days  after  the  safe  arrival  of  the  ship  at 
Bombay.    The  plaintiffs  obtuned  from  Z.,  at  the 
same  time,  a  letter  addressed  by  him  to  his  firm  at 
Bombay,  which  contained  the  following  passage: 
**  Upon  you  a  jokhmi  hundi  is  drawn,  the  particulars 
whereof  are    as    follows:     (B4,000.)      The   value 
having  been  received  from  Jadowji  €k>palji,  hundis 
for  it4,000  drawn  against  29  bags  of  sheep's  wool 
shipped  on  board  Uie  'Haripraind,'  owner  Dayal 
Morarji,  from  the  seaport  town  of  Tuna    .... 

On  the  9Bfe  arrival  A  the  vessel  do  you  be  good 
enough  to  land  the  goods,  and  deliver  the  same  to 
Jadowji  Qopalji ;  and  as  to  the  jokhmi  hundis  drawn 
before,  if  in  respect  thereof  any  money  has  to  be  paid 
to  Jadowji  Gopalji,  do  you  be  good  enough  to  pay 
the  same.''    The  above  letter  was  duly  presented  by 
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the  plaintiifs  to  L.*9  Bombay  firm  on  the  27th  De- 
cember 1878.  Evidence  was  given  that,  at  the  time 
the  plaintiffs  obtained  the  hundi  and  the  letter,  the 
goods  referred  to  had  been  already  shipped.  On  the 
1st  January  1879  the  firm  of  L.  was  adjudicated  in- 
solvent by  the  High  Court  of  Bombay.  On  the  5th 
January  1879  the  ship  arrived  at  Bombay  with  the 
goods  in  question  on  board,  and  on  the  7th  January 
the  ship-owners  delivered  them  to  the  Official  As- 
signee. In  a  suit  against  the  Official  Assignee  (as 
assignee  of  the  estate  and  effects  of  L.)  and  tiie  ship- 
owners to  recover  possession  of  the  wool,  or  the 
amount  of  the  hundi, — Held,  on  the  authority  of 
Bwrn  V.  Carvalho,  4M.S^  Cr.,  702,  that  the  letter  of 
the  22nd  December  1878  operated  as  an  equitable 
assignment  of  the  wool  to  the  plaintiffs,  on  tJie  safe 
arrival  of  the  vessel,  as  a  security  for  the  payment 
of  the  hundi,  and  that  the  plaintiffs  were  therefore 
entitled  to  obtain  possession  of  the  wooL  Jadowji 
Gopalji  e.  Jktha  Shah ji  .  L  Ii.  B.,  4  Boon.,  888 


46. 


JStaimU  11  a»d 


12  Viet.,  e.  21,  «.  24.'-Intolffeni.''VohuUaty  tratu- 
fnr.—On  the  12th  Bfarch  1881  a  firm,  the  partners 
of  which  were  subsequentiy,  within  two  months  from 
that  date,  adjudicated  insolvents  under  11  and  12  Vic- 
toria, Cap.  21,  suspended  payment.  On  the  night  of 
the  previous  day,  the  ll£h  March,  one  of  the  cr^toia 
of  tiie  firm,  the  impending  bankruptcy  of  the  firm 
having  become  known,  urged  the  latter  to  make  over 
a  part  of  their  stock-in-trade  as  security  for  the 
debt,  and  to  this  the  insolvents  consented.  The  only 
pressure  which  Appeared  to  have  been  exercised  was 
that,  on  the  11th  March,  security  was  demanded 
from  the  insolvents.  Held  that  tiiere  having  been 
no  pressure  which  could  not  be  resisted,  and  no  legal 
proceedings  having  existed  against  the  insolvents,  or 
which  they  could  have  feared,  the  transaction  was  a 
voluntary  transfer,  and  therefore  void  under  section 
24  of  11  and  12  Victoria,  Cap.  21.  Phulchavd  v. 
Millbb    ....    L  I«.  B.,  7  AIL,  840 

8.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODE. 


4a 


Application  of  Civil  Pro- 


Oedure  Ckxie.— CiviZ  Proeedure  Code,  1859,  m.  273 
and  280.'—Jiisfhi  of  Offieial  Ajftignee. — Sections  273 
and  280  of  Act  VIII  of  1859  did  not  apply  to  cases 
of  insolvency  where  the  whole  of  the  debtor's  pro- 
perty is  vested  in  the  Official  Assignee,  and  cannot  be 
handed  over  to  the  Court  in  the  manner  contemplated 
hg  those  sections.  Kisbobbbicohuk  Chattbbjbb  e. 
KovKOY  Loll  Dittt  .    1  Ind.  Jiir.»  N.  8^  847 

47.  ■  Civil  Proe^dmre 

Code,  1859,  ee.  273'280.— The  sections  of  Act 
VIU  of  1859  (278-280,  &c.,)  which  enabled  a 
defendant,  arrested  or  in  prison  in  execution  of  a 
decree,  to  obtain  his  discharge  on  application  to  the 
Civil  Court,  and  giving  up  Hi  his  property,  had  no 
application  in  cases  in  which  the  prisoner  hadbeoomo 
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TJSrSOJjVESCY'-comiinued, 

B.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODE— eo«^tJMfdd. 

JLppUoation  of  Civil  Frooedore  Code^ 

eoutinued, 

i<x«olTeDt»  and  the  Court  for  the  Relief  of  Iiuolyent 
X>ebtor8  had  his  case  pending  before  it;  but  they  did 
Apply  where  the  petition  in  insolvency  had  been  diB- 
mimed  or  otherwise  fully  disposed  of.  Is  bb  Soob- 
PKBSAirD  •    a  Ind.  Jur.,  N.  S^  91 


4a 


Small  Cause  Court  debtors. 


— 0»in7  JProeedure  Code,  1877,  «.  336,  cl,  5;  and 
ck.  XX,  u,  344-360.-016X196  5  of  section  836  of 
Act  X  of  1877  applies  to  Small  Cause  Court  debtors : 
•uch  persons  can  obtain  the  benefit  of  Chapter  XX  of 
that  Act  by  appl2^ng  to  a  Court  which  has  jurisdic- 
tion under  that  chapter.  MoiDiv  v.  Sukdabakxtb- 
THiiL  .        .    LIi.B.,aMad.,9 


48. 


AppUeation  to  Collector's 


Court  for  adjudioation. — Civil  Procedure  Code, 
1877,  99.  2  and  344.— Bengal  Civil  Courts  Act, 
1871, 9. 16.— Bengal  Act  VUofl868.—lL  CoUector's 
Courts  though  having  Civil  Court  powers  in  some 
cases,  is  not  a  CSvil  Court  under  section  16,  Bengal 
Civil  Courts  Act,  1871,  nor  is  it  subordinate  to  a  Dis- 
trict Court  within  the  meaning  of  section  2  of  the 
CHvil  Procedure  Code,  1877.  An  application  under 
■ection  344  of  Act  X  of  1877,  for  a  declaration  of 
inaolvency  made  by  a  person  imprisoned  by  order  of 
the  Collector  under  the  provisions  of  Bengal  Act  VII 
of  1868,  cannot  be  entertained.  Iv  thb  mattbb  or 
BoDBuRoHKAjr  .    8C.  Ii.B.,608 


60. 


Application    to    KunsiTs 


Court  for  adjudloatLon. — Civil  Procedure  Code, 
1882,  99.  344,360. — Attachment  of  debtor^ e  good9. — 
Applieatfone  to  Mun9if9  Court. — ^A  District  Munsifs 
Court  invested  with  insolvency  jurisdiction  by  the 
Local  Qovemment  under  section  860  of  the  Code  of 
Civil  Procedure  cannot  entertain  an  application  made 
by  a  judgment-debtor,  whose  property  has  been  at- 
tached, to  be  declared  an  insolvent,  except  where  such 
application  is  transferred  to  it  by  the  District  Court. 
Nabasatya  v.  Nabasixma 

[I.  Li.  R,  7  Mad..  610 

51, Application  on  insufficient 

grounds. — Civil  Procedure  Code,  1882,  9.  244. — 
J^lfiUnent  of  requiremente  of  eection  after  applica- 
fiQf^, — When  an  application  to  be  declared  an  insolvent 
under  section  344  of  the  Civil  Procedure  Code,  1882, 
was  preferred,  the  requirements  had  not  been  fulfilled, 
as  the  applicant  had  not  been  arrested  or  imprisoned  in 
execution  of  a  decree  for  money,  nor  had  his  property 
been  attached  in  execution  of  such  a  decree.  Eleven 
days  after  the  application  had  been  preferred  the 
applicant's  property  was  attached  in  execution  of  such 
a  decree.  One  of  the  creditors  subsequently  objected 
to  the  application  on  the  ground  that  when  it  was 
preferred  the  requirements  of  section  344  had  not 
been  fulfilled.  Held  that  the  application  should  not 
on  that  ground  have  been  dismissed.    Makhak  Lal 

v.oulzabilal  .  I.  K  B.,  6  AiLt  aee 


nreOIiVENCY— coah'fMMl. 

8.  INSOLVENT  DEBTORS  UNDER  CIVIL 

PROCEDURE  CODE— coMimtied. 
62. 


— —  Application  for  adjudica* 
tion  after  order  for  attachment  of  property* 
—Civil  Procedure  Code,  1877,  99.  344  to  360.— 
Jufiediction. — SubordintUe  and  Dietriet  Courte. — 
The  lower  Court  ordered  the  attachment  of  a  house 
belonging  to  the  judgment-debtor  in  execution  of  a 
money-decree  passed  against  him  by  that  Court. 
The  judgment-debtor  then  applied  to  be  declared  an 
insolvent  under  section  844  of  the  Civil  Procedure 
Code,  Act  X  of  1877.  Eeld  that  it  could  not  enter- 
tain the  application.  Pubbhudas  Vbuti  v.  Chuouk 
Raiohavd  •        .    L  I«.  B.9  8  Bom.,  199 


6a 


Discharge,  Bight  of  debtor 


to,— Civil  Procedure  Code,  1859,  9.  273*— The  only 
question  was  under  this  section  whether  the  debtor  was 
possessed  or  not  of  any  means.  If  not,  he  was  entitled 
to  his  discharge.  SiDDBfl  Qopal  Sadhoo  Khan  tv. 
NuND  Lall  Dxz         •        .    4  W.  B^  Mis.,  8 


64. 


Civil  Procedure 


Code,  1859,  #.  273.— Act  XXUI  of  1861,  e.  8.- 
Where  a  lower  Appellate  Court,  from  the  replies  of 
a  judgment-debtor  whom  it  examined,  and  from  the 
circumstances  of  the  case  as  set  forth  in  the  evi- 
dence, came  to  the  conclusion  that  the  judgment- 
debtor  had  not  proved  that  he  was  not  possessed  of 
property,  so  as  to  be  entitled  to  the  benefit  of  sec* 
tion  273,  Act  VIII  of  1859,  and  section  8,  Act 
XXIII  of  1861,— fleici  that  there  was  no  error  of 
law  in  this  finding.  Abdool  Ru^kait  v.  Abpool 
Sobhav  •  .    12  W.  B.,  126 


66. 


Proqf   of  bona 


flde,9. — Procedure. — In  making  the  application  pre- 
scribed by  Act  VIII  of  1859,  section  273,  it.  was  neces- 
sary for  the  judgment-debtor  to  satisfy  the  Court  that 
he  was  acting  bond  fide.  After  the  Court  was  satisfied 
that  the  allc^tions  made  by  the  judgment-debtor  in 
his  application  and  under  examination  were  true,  it 
might  call  upon  the  execution-creditor  to  show  cause. 
Qladstonb,  Wyllib  &  Co.  «•  Wookbsh  CnirirsBB 
Chatxbbjbb  •        •        .    26  W.  B^  98 


66. 


Civil  Procedure 


Code,  1859,  e.  273.— Mala  fidee.-^C.  J>.  repaired 
P.'e  ship  on  his  express  representation  that  the 
repairs  would  be  pud  for  by  a  letter  of  credit  which 
the  owners  had  sent  for  that  purpose.  P.  applied 
the  funds  to  the  payment  of  other  creditors.  C.  D. 
sued  him  for  the  amount  of  the  repairs,  and  obtained 
a  decree,  in  execution  of  which  P.  was  imprisoned. 
The  Court  having  refused  to  g^ve  him  his  discharge 
under  section  273  of  Act  VIII  of  1859,  he  appealed. 
Seld,  on  appeal,  that  a  person  who  gets  work  done  on 
the  representation  that  it  is  to  be  paid  for  out  of 
certain  specific  funds,  which  funds  1^  afterwards 
applies  in  paying  sums  due  to  other  creditors,  ia 
giulW  of  malafidee  and  of  giving  undue  preference, 
and  IS  therefore  not  entitied  to  his  discharge  under 
section  273  of  Act  VIII  of  1859.  Passxobb  v. 
Calcutta  DooKura  CoxPAirr 

[Bourke,  A.  O.  C,  74 
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8.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODE— contiwted. 

Blaoliarge*  Bight  of  debtor  to—continued, 
67.  — —  ■   Cifril  Procedure 

Code,  1859,  #.  a78.'^Oireumetanoee  entitling  debtor 
to  releaae, — ^Where  the  judgmentKlebtor  applied  for 
his  diBcfaarge  under  section  278  of  Act  VIII  of 
1859,  and  the  Court  not  being  satisfied  of  his  inability 
to  pay,  and  that  he  was  honest  and  bond  fide  in  deal- 
ing with  his  property,  refused  the  ap^cation ;  Meld 
that  a  prisoner  for  debt,  if  he  be  perfectly  honest, 
without  present  means  of  payment*  and  has  given 
every  facility  in  his  power  to  his  creditors  taking 
possession  of  his  property,  is  entitled  to  release : 
that  nothing  short  oi  this  will  entitle  him  to  it. 
CflTBT  Rak  v.  Rakohuitdbb  Dutt 

[Bourke,  O.  O^  101 


58. 


CiDil  Procedure 


Code,  1869,  *.  273;  and  Act  XXIII  of  1861,  «.  S.— 
Application  of  the  Small  Camee  Courte.—A  defend- 
ant, arrested  in  execution  of  a  decree  of  a  Small 
Cause  Court,  applied  to  that  Court,  under  section  273 
of  the  Civil  Procedure  Code,  averring  that  the  only 
property  which  he  had  was  immoveable  property, 
and  he  was  willing  to  place  it  at  the  disposal  of 
the  Court.  Held  that  the  judgment-creditor  was 
liable  to  be  called  upon  to  show  cause  for  not  pro- 
ceeding against  the  property  described  in  the  ap- 
plication in  execution  of  his  decree.  Shaw  v.  Su- 
BBAMiSB  •  .6  Mud.,  108 


69. 


Civfl  Procedure 


Code,  1869,  e.  273. -^Ineoleeney,-- Order  for  die^ 
eharge,— Jurisdiction  of  District  Judge,— Encept 
under  very  special  circumstances,  a  Judge  ought  not 
to  make  an  order  for  the  discharge  of  a  defendant 
under  Act  VIII  of  1859,  section  273.  A  party  who 
voluntarily  brings  himself  into  the  Insolvency  Court 
in  Calcutta  was  incapable  of  applying  to  a  District 
Judge  for  a  discharge  under  the  above  section,  the 
property  which  he  may  be  possessed  of  within  the 
jurisdiction  of  the  former  Court  not  being  subject  to 
the  latter.  KisTO  La£L  Gossaik  9,  Jot  Gopal 
Btbaok  .    21  W.  B.,  185 

-  Judgmeni'debtor, 


60. 

—AppUoaUon  for  dtecharge,Salarg.—A  judg- 
ment-debtor in  receipt  of  a  monthly  stipend  was  not 
entitled  to  obtain  a  discharge  under  section  273  of 
Act  VIII  of  1859,  unless  he  submitted  to  place  that 
stipend  at  the  disposal  of  the  Court,  that  provision 
might  be  made  for  satisfaction  of  the  debt.  Asdut- 
powiiAH  Rbza  HossBiir  Khan  «.  Hamisadowlah 
Abbd  Khan  .  6  B.  I<.  B.,  575:  15  W.  B.,  204 

But  eee  Cookbb  v.  Caw 


6L 


18  B.  Ii.  B. 
[22  W.  B.,  257 

—  Arreet  in  execu- 


tion of  decree, — Ground  for  discharge, — Act  Till 
of  1869,  s.  a73,—Salarg.—T!he  fact  that  a  judgment- 
debtor,  who  had  been  arrested  in  execution  of  a 
money-decree,  was  in  receipt  of  a  salary,  was  not  suffi- 
cient cause  to  show  against  his  dischiurge  under  sec- 
tion 8  of  Act  XXIII  of  1861.    CooMBB  «.  Caw 

[13  B.  Ii.  B.,  268:  22  W.  B.,  257 


nreOL  V  JSJM  CY— continued. 

8.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODE-^continued. 

Discharge,  Bight  of  debtor  to— continued. 

Civil  Procedure 


Code,  1859,  s,  280,Svidence,— Where  a  judgment- 
debtor  applied  for  release  from  imprisonment  under 
the  provisions  of  section  280,  Act  VIII  of  1859,  and 
the  judgment-creditor  adduced  primdfade  evidence 
that  the  applicant  had  wilfully  concealed  property* 
or  rights  and  interests  in  property,  which  evidence 
was  rebutted,  the  Judge  was  held  to  have  done  right 
in  rejecting  the  application.  When  a  party  seeks 
the  assistance  of  a  Court  in  any  case  in  which  the 
best  knowledge  of  the  disputed  facts  is  with  himself « 
he  is  bound  to  place  that  knowledge  before  the  Court 
with  the  sanction  of  an  oath.  GuNGA  Chubn  Dhub 
V.  KtTLiiraA  Pa  Sxtbb       .        .    12  W.  B.,  422 


88. 


Onus   probandi. 


•—Civil  Procedure  Code,  1859,. s,  ;980.— Where  a 
judgment-debtor  applied  from  jail  for  his  own  re- 
lease, putting  in  an  affidavit  and  afterwards  a  deposi- 
tion on  oath,  to  the  effect  that  he  had  no  property 
whatever  to  satisfy  the  decree  against  him, — Held 
that  it  was  incumbent  on  the  decree-holder  to  prove 
that  these  statements  were  false,  and  that,  in  the 
absence  of  such  evidence,  the  judgment-debtor  was 
entitled  to  his  discharge.  Abdool  Sbttab  v.  Ma- 
khukKoobb    ....    25W.  B.»182 


84. 


Civil  Procedure 


Code,  1869,  s.  273.—Act  XXIII  of  1861,  s,  8.— 
Concealment  of  property,— Where  a  judgment-debt- 
or, arrested  in  execution  of  a  decree,  applied  for  his 
discharge  under  section  273,  Act  VIII  of  1859,  but 
while  pretending  to  furnish  a  complete  statement  of 
his  property  was  shown  to  have  concealed  a  portion, 
the  lower  Court*  was  held  to  have  acted  properly, 
under  section  8,  Act  XXIII  of  1861,  in  ordering  him 
to  prison.  GuKaA  Gk>BiHD  Mubdvl  r.  Bonomalbb 
Paitl  .         .    14  W.  B.,  54 

85. 


Act  xxrir  of 

1861,  s,  8, — Order  illegal  for  non-compliance  with 
provisions  of  the  law, — Subsequent  application  for 
arrest — Held  that  an  order  discharging  a  judg- 
ment-debtor under  section  8,  Act  XXIII  of  1861, 
being  illegal  on  account  of  non-compliance  with  the 
procedure  prescribed  by  law,  might  be  quashed  and 
afterwards  treated  as  a  nullity,  so  as  not  to  bar  any 
subsequent  application  for  arrest.  Luchmbb  Na- 
BAiK  V,  Bhaibow  Pbbshad       .    1  AgTE,  "MIb,,  4 


88. 


Act  XXIII  of 


1661,  s,  8, — Power  of  Judge  to  detain  defendant  in 
custody. — ^The  discretionary  power  of  a  Judge  to 
detain  a  defendant  in  custody  otherwise  than  by 
committing  him  to  prison  in  execution  of  a  decree  was 
confined  to  the  case  provided  for  in  Act  XXIII  of 
1861,  section  8.  Sahib  Rautak  v,  Ibbahim  Rau- 
TAK lKacU441 


87. 


Act  XXIII   of 


1861,  s.  8, — Application  for  discharge.— Act  VIII 
of  1869,  ss,  373  and  280.— Section  8  of  Act  XXIII 
applied  only  to  applications  made  under  section  273 
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IKBOL  V  J^  CTSr^eonUmmed, 

S.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODE^eantinued. 

IM80harge»  Bight  of  debtor  to—contiwmed. 

of  Act  VIII  of  1859,  not  to  applications  made  under 
section  280.    Smith  v.  Booas 

[5  B.  If.  B.,  Ap.,  21 


06. 


--—-—————  Suffleiemey   of 
-The  question  of  the  suffideney  of  the 
secBiity  tendered  by  the  judgfment-debtor  it  one  en- 
tirely for  the  lower  Court  to   determine.    IK  thb 

MATTBK  OV  BHOOBVir  MOHUH  B08B 

[16  W.  B.,  671 


e9. 


Appliestion  to  be  deolared 


insolvent— CVeii  Procedure  Cods,  1882,  9,  S44.' 
Omu  probandi, — ^A  person  applying  under  section 
344  of  the  Code  of  CHTil  Procedure,  must  satisff  the 
Court  that  his  case  oomes  within  the  proyisions  of 
section  851,  and  the  burden  of  proof  lies  upon  him. 
MUXTA2  H068SXH  V.  Bru  Mohitv  Thakoob 

[I.IfcB.»4Cale.,888 


70. 


C^de,  1882,  g.  SSl.—Imoltent  jndgment-debtor.^ 
•*  Unfair  preference" — J.,  in  punn)^oe  of  a  previ- 
ous agreement  with  B,,  and  on  being^ressed  l^  B., 
who  had  a  pecumary  cUim  against  hiitt,  which  nearly 
equalled  hailf  the  amount  of  all  the  pecuniary  claims 
against  him,  assigned  to  B.  the  whole  of  his  property 
by  way  of  sale,  in  consideration  in  part  of  B'e  pecu- 
niary claim  against  him.  Held  that  by  such  assign- 
ment J,  did  not  g^ve  B,  ml  "undue  preference"  to 
his  other  creditors  within  the  meaning  of  section 
851  of  Act  X  of  1877.  JoAKix  v.  Sbobrtabt  ov 
Statb  TOB  IsDiA  .    I.  Ii.  B,»  8  All.,  680 


7L 


Civil   Procedure 


Code,  1882,  e,  861. — Insolvent  iudgment-debtor.^A. 
judgment-debtor  applied  to  be  declared  an  insolvent. 
Certain  of  the  dums  against  him  were  claimed  under 
decrees.  The  Court  of  first  instance  refused  the  ap- 
plication, notwithstanding  the  statements  in  the  ap- 
plication were  substantially  tnie,  and  the  applicant 
had  not  committed  any  act  of  bad  faith  mentioned  in 
section  351  of  the  Civil  Procedure  Code,  on  the 
ground  that  the  applicant  had  contracted  the  debts 
for  which  such -decrees  had  been  made  dishonestly, 
and  that  section  gave  the  Court  in  such  a  case  a  dis- 
cretionary power  to  refuse  the  application.  Held 
that  the  Court  of  first  instance  had  taken  an  erro- 
n^us  view  of  section  861,  and  had  assumed  a  wider 
discretion  than  the  law  conferred  on  it.  If  a  per- 
son making  an  application  to  be  declared  an  insol- 
vent has  not  brought  himself  within  clauses  (a),  {h), 
{c),  or  (d)  ot  that  section,  then  the  Court  has  no  dis- 
cretion on  other  grounds  to  refuse  the  application. 
The  bad  faith,  the  reckless  contracting  of  debts,  the 
unfair  {Href erence  of  creditors,  |the  transfer,  removal, 
or  concealment  of  property,  the  making  fklse  state- 
ments in  the  application,  are  all  dealt  with  in  section 
361,  and  are  intended  to  confine  the  category  of  acts 
of  misconduct  that  will  debar  the  applicant  from  ob- 
taining the  relief  and  protection  he  asks.  Salakat 
All  9.  MurARAir  .    I.  It.  B.»  4  AIL,  887 


INBOltYENCY  ^continued. 

8.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODli— continued. 

Application  to  be  deolared  insolvent— 
continued* 


7SL 


Civil  Procedure 


Code,  J882,  #.  361  (a). — Insolvent  judgment-debtor, 
^- Accidental  f alee  statetnent  in  application. — Before 
rejecting  an  application  by  a  judgment-debtor  for  a 
declaration  of  insolvency  with  reference  to  the  provi- 
sions of  section  851  (a)  of  the  Civil  Procedure  Code, 
it  is  necessary  that  the  Court  should  be  satisfied  that 
the  applicant  has  wilfully  made  false  statements :  un- 
intentional inaccuracies  are  not  sufficient  grounds  for 
rejectioii.    Kabik  Bashbh  v.  Mibbi  Lal 

[L  li.  B.,  7  AIL,  296 


7a 


Civil  Procedure 


Code,  #.  851  (b), — Insolvent  judgment-debtor." 
**  Property,**— Fraudulent  intent.—Section  861  (6) 
of  the  Civil  Procedure  Code  contemplates  a  case  of 
active  concealment,  transfer,  or  removal  of  substan- 
tive property  rince  the  institution  of  the  suit  in  which 
was  passed  the  decree  in  execution  of  which  the  judg- 
ment-debtor was  arrested  or  imprisoned,  with  intent 
to  deprive  the  creditor  or  creditors  of  available  assets 
for  division ;  and  it  does  not  cover  an  omission  by  the 
judgment-debtor,  in  his  application  for  a  declaration 
of  insolvency,  of  a  statement  as  to  his  right  to  demand 
partition  of  ancestral  estate  in  which  he  is  a  sharer, 
especially  where  there  is  no  evidence  of  any  intent  to 
defraud.  Sukbit  Nabaut  Lal  v,  Raohunath  Sahai 
[1  li.  B.»  7  AU.,  446 

74. 


•—  Plaintiff^  impri* 
soned  for  costs  of  unsuecessfkl  action. — A  pluntiff 
imprisoned  at  the  suit  of  the  defendant  for  the  costs 
of  an  unsuccessful  action  was  not  a  proper  object  for 
the  application  of  section  281,  Act  VlII  of  1869.    Iw 

THB  XATTBK  OT  BeBKASUSSBB  D088    .      Cor.,  128 


76. 


Application  for 


discharge, — Plaintiff, — Imprisonment  for  costs  of 
suit.—  Section  281  of  Act  VIII  of  1869  did  not 
apply  to  a  pliuntiff  in  custody  for  the  costs  of  a  suit. 
Ik  bb  Eduljbb  Buttonjbb 

[10B.Ii.B.,Ap.,27 

76.  ■■  ■  Civil  Procedure 
Code,  1869,  ss.  280  amd  281,'-Bad  faith,-^k  person 
in  custody  who  had  been  guilty  of  bad  faith  in  the 
transactions  relative  to  which  he  was  detained,  but  not 
with  regard  to  his  application  under  section  280  of 
Act  VIII  of  1869,  wasentitied  to  his  discharge.  And- 
KTMOUB  ....    llnd.  Jur.yXl'.  8.,8 

77.  —  Civil  Procedure 


Code,  1859,  s.  281. — Application  for  discharge. — 
"  Bad  /m<^."— When  an  insolvent  was  brought  up 
for  the  purpose  of  obtaining  his  discharge,~ir0/«{ 
that  tiie  "bad  faith"  mentioned  in  section  281,  Act 
VIII  of  1869,  must  be  in  respect  of  the  debt  for  which 
he  was  imprisoned,  and  with  regard  to  which  the  ap- 
plication was  made.  Obibntai.  Bakk  v,  Hanima- 
DHAB  Sbh  .  •    8  B.  Ii.  B.y  Ap.,  14 


78. 


Application  for 


discharge.-^"  Bad  faith.*''--Ciml  Procedure  Code, 
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TNQOJ/STENCY-Hfontinued. 

8.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  COD^—eaiUinMed. 

Applleatloii  to  be  declared  ineolTent— 

coutimted, 

1859,  s.  98t.^*' Bad  faith"  in  section  281,  Act  YIII 
of  1869,  meant  bad  faith  not  only  in  respect  of  the 
application,  bnt  included  had  faith  on  previous  occa- 
sions.   Smith  o.  Booas     .    6  B,  I«.  B^  Ap.,  23 


79. 


ApplieaHon  far 


discharge.--*' Bad  faith,*'— Civil  Ptoegdure  Code, 
1859,  «.  ;8Si.— "Bad  faith''  in  section  281  of  Act 
VIII  of  1869  referred  only  to  bad  faith  in  respect  of 
an  application  under  that  section.  In  bb  Qubud^s 
Boss     ....       7  RUB.,  Am 28 


80. 


AppUeatiam  for 


ditehmrge.—*' Bad  faith.** -^Civil  Proeadure-  Code, 
1859, 9,  281. — In  an  application  for  discharge  under 
section  281,  Act  VIII  of  1869,  the  "bad  faith"  must 
be  bad  faith  in  respect  of  the  application.  Butlbb 
«.  Llotd    .        •  iaB.I«.B.,Aml2 


8L 


ApplieaHon  for 


diicharge.—Omiuion  to  state  in  petition  where 
property  would  be  found.— In  an  application  for 
discharge  under  sections  280  and  281  of  Act  VIII  of 
1869,  the  properties  entered  in  the  defendant's  sche- 
dule consisted  entirely  of  moveables,  and  the  petition 
did  not  state  the  place  or  places  where  such  property 
would  be  found.  Held,  it  was  a  substantial  defect 
in  the  application,  which  was  refused.    WATKHf  s  v. 

BOHBBKKB  BULLUB  •  10  B.  Ii.  B.,  Ap.,  11 


88. 


— — ^— —  Coet  of  depoei- 
Uon  of  defendant. — Where  the  pUuntiff,  in  order  to 
make  the  proof  referred  to  in  section  281,  Act  VIII 
of  1869,  chooses  to  examine  the  defendant,  he  must 
pay  for  the  oath  and  the  cost  of  reducing  the  depo- 
sition of  the  witness  to  writing.  It  would  be  other- 
wise under  section  8,  Act  XXIII  of  1861,  in  which 
case  the  fee  is  demandable  from  the  applicant*    Bd- 

KOITD  0.  NIBB8B8 

[8B.Ii.B.,Ap.»28:  18  W.B.»84 


88. 


Civil  Procedure 


Code,  1859,  ft.  275, 28L—AppUoation  for  discharge. 
—"'Bad  /ai<*."— The  acts  of  bad  faith  referred  to 
in  sections  276  and  281  were  not  limited  to  acts  of 
bad  faith  committed  by  the  prisoned  in  his  ap- 
plication for  discharge,  or  for  the  purpose  of  pro- 
curing his  discharge,  but  included  acts  of  bad  faith  in 
the  manner  of  incurring  his  original  liability.  Ik  bb 
SooPBBBAUD  .        .        .    aind.  Jur.,!H'.8.,91 

IV  BB  SlBOHITirDBB  KUBICOBAB 

[8  Ind.  Jnr.,  N.  8.,  08»  note 

34,  ■  dcil  Procedure 

Code,  1877,  e.  SSl.—Acte  of  had  faith.—"  Matter  of 
the  appUeation:*—The  words  used  in  clause  (d)  of 
section  861,  "the  matter  of  the  application,^'  em- 
brace the  insolvency,  and  aU  the  facts  and  circum- 
stances material  to  explain  the  insolvency.  Acts  of 
bad  faith  towards  creditonj  just  at  the  period  at 
which  the  applicant  was  contemplating  insolvency 
may  be  held  to  be  part  of  the  matter  of  the  applica- 


INBOJj'VSasrCY—eoniinued. 

8.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODR-coniinmed. 

AppUoatioii  to  be  deolared  insolvmt— 

'conHnued, 

tion.  A  Judge  would  not  be  exercising  a  right  dis- 
cretion under  section  861  if  he  refused  relief  in  the 
case  of  persons  who,  although  knowing  that  they  had 
not  the  means  of  paying  at  the  time  the  debt  was 
contracted,  yet  honestly  believed  upon  reasonable 
grounds  that  they  would  have  the  means  of  paying 
eventually.  BAyA€Hi  Paoxx  s.  Pibbob,  Lbslib,  & 
Co I.Ii.B.,aiCad..218 


85. 


•  Judgment-debtor 


in  jaiL— Civil  Procedure  Code—Act  X  of  1882,  ee, 
836,  339,  344,  34S,  349,  35a,  351,  359.— Arrest,  im- 
prisonment. Meaning  of. — 11  ^  12  Vic.,  c.  21,  s.  24. — 
Undue  pref^enoe, — A  judgment-debtor  arrested  in 
execution  ol  a  decree  for  money,  who  has  not,  on  hb 
committal  to  lail,  expressed  his  intention  of  applying 
to  be  declared  an  insolvent  under  Chapter  XX  of  Uie 
Code  of  Civil  Procedure,  is  nevertheless  entitled  dur- 
ing his  imprisonment  to  make  an  application  for  that 
purpose;  and  the  Court  may,  under  section  849, 
pending  the  hearing  of  such  application,  release  him 
on  his  finding  security  to  appear  when  called  upon. 
In  deciding  whether  or  no  a  payment  made  to  a  parti- 
cular creditor  amounts  to  an  luif air  preference  within 
the  meaning  of  section  861  of  the  Code,  the  Courts 
may  &irly  (where  there  is  no  other  reason  for  im- 
peaching the  transaction  as  an  unfair  preference 
apart  from  the  provisions  of  the  Insolvent  Act)  lefer 
to,  and  be  guided  by,  the  provuions  of  the  Insolvent 
Act,  which  treats  a  transaction  as  an  unfair  prefer- 
ence onlv  when  it  has  occurred  within  a  limited  time 
before  the  insolvency  proceedings.  In  thb  mattbb 
obHabtib    .        •        •    L  I«.  B..  11  Oalc,  461 


8a 


----^-— — —  Civil  Procedure 
Code,  St.  851, 352. — Omission  of  Court  to  follow  pro- 
per procedure, — Declaration  of  insolvency.  Effect  of. 
— ^A  judgment-debtor  having  applied  to  be  declared  an 
insolvent  under  section  844  of  the  Code  of  Civil  Pro. 
cedure,  entered  the  name  of  A.  in  the  Ust  of  his  cre- 
ditors together  with  the  amount  of  the  debt.  No 
creditors  appearing  to  oppose  the  application  or  prove 
their  debts,  the  Court,  without  framing  a  schedule  as 
required  by  section  862,  declared  the  judgment-debtor 
an  insolvent  under  section  861.  In  a  suit  brought 
by  X  to  recover  the  debt, — Held  that,  as  the  provi- 
sions of  section  362  had  not  been  followed,  the  decla- 
ration under  section  861  could  not  operate  as  a  decree 
between  the  insolvent  and  A.,  and  that  A.  was  entitled 
to  a  decree.    ABbVAOHALA  v.  ATTAvrr 

[I.I..B.»71Cad,818 

87. Surety-bond. — ExeeuHon.-^Aci 

nil  of  1859,  s.  204— A  suretv-bond  taken  by  tiie 
Court  under  section  8  of  Act  XXIII  of  1861,  after 
judgment  has  been  pronounced,  could  be  enforced 
under  section  204  of  Act  VIII  of  1869.  Abdul  Ka- 
BiK  «.  Abdul  Huqub  Kazi 

[8ai«.B.,806:  16W.B..81 


8a 


CowttfeeB.—Ait  Vnrofl859» 


$.  28L—l3i  cases  under  section  8,  Act  XXIII  of  1861* 
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Court  teeB—eowHnued. 

the  fee  for  the  oath  and  the  cost  of  reducing^  the 
deposition  of  the  defendant  to  writing  was  payable  by 
the  defendant.    Edkond  o.  Nibssbs 

[8  B.  li.  B.,  Ap.,  22 :  16  W.  B.«  84 


88. 


Applioatioii  by  **  unsche- 


duled "  creditor.— Oinil  Procedure  Code,  st.  352, 
3dS. —  Creditor  when  to  prove  debt. — Meaning  of 
"Iken"  in  ».  859, — ^A  jndgment-debtor  was  declared 
an  inaolvent  and  a  receiver  of  his  property  appointed, 
under  section  851  of  the  Cml  Procedure  Code,  and 
his  creditors  were  ordered  to  come  forward  and  prove 
their  clainls  within  a  certain  time.  No  creditor  came 
forward  for  that  purpose  within  such  time,  and  in 
consequence  the  case  was  struck  off  the  file,  and  the 
order  appointing  a  receiver  cancelled,  and  no  sche^ 
dule  was  framed  under  section  852.  Subsequently 
a  creditor  applied  to  have  his  name  entered  in  such 
schedule.  Seld  that  the  applicant,  notwithstanding 
no  schedule  had  been  framedC  was  an  " unscheduled" 
creditor,  and  was  therefore  entitled,  under  section  353 
of  the  Civil  Procedure  Code,  to  make  the  application. 
Madho  Pkasad  «.  Bhoja  Nath 

[XL.  a,  5  AIL,  268 


90. 


Ajyplioatlon  by  creditor  to 


prove  claim.— ^c<  J[V  of  1877  (Limitation  Act), 
eeh,  ii.  No.  178. —Civil  Procedure  Code,  m.  352, 353. 
— In  July  1878  a  person  was  declared  an  insolvent 
under  the  provisions  of  Chapter  XX  of  the  Civil  Pro- 
cedure Code.  Only  one  creditor  then  proved  his  debt, 
and  no  schedule  was  framed.  This  creditor  having 
applied  for  the  sale  of  property  belonging  to  the  in- 
solvent, another  creditor,  in  May  1883,  applied  to 
prove  his  debt  and  to  have  his  name  inserted  in  the 
schedule  which  the  Court  then  ordered  to  be  framed. 
JTeld  that  such  application  could  not  be  treated  as 
made  under  section  858,  as  no  schedule  had  been 
framed,  but  must  be  regarded  as  in  the  nature  of 
a  tender  of  proof  of  debt  under  section  352.  Pas- 
8HADI  Lal  V.  Chunki  Lal  .    I.  L.  B.,  6  AlU  142 


9L 


Effect  of  discharge.— ifor^ 


ffa^e. — Secured  creditor, — Receiver. — Code  of  Civil 
Procedure,  1877,  ae,  352  to  555.— A  judgment-debtor, 
arrested  and  imprisoned  in  execution,  applied  to  be 
declared  an  insolvent,  and  included  a  mortgage-debt 
in  his  application.  Notice  was  issued  to  the  mort- 
gagee, who  failed  to  appear  and  prove  his  claim,  and 
was  consequently  omitted  from  the  schedule  prepared 
under  section  352  of  the  Code  of  Civil  Procedure. 
A  receiver  was  appointed  under  section  354;  the 
whole  of  the  property  of  the  insolvent  was  made  over 
to  the  receiver,  including  the  nine  fields  mortgaged, 
which  the  insolvent  held  as  tenant  of  the  mortgagee. 
The  receiver  sold  one  out  of  the  nine  fields  to  satisfy 
the  creditors  entered  in  the  schedule,  and  ultimately 
restored  the  remaining  eight  fields  to  the  judgment- 
debtor.  The  mortgagee  then  sued  to  eject  the  jadg* 
ment-debtor  for  default  in  payment  of  rent.  The 
latter  pleaded  his  discharge  under  section  355.  Held 
that  the  discharge  did  not  aflbct  the  mortgage-debt, 

XI 


INSOIiVBNCY— roji«ii«tfd. 

a  INSOLVENT  DEBTORS  UNDER  CIVIL 

PROCEDURE  COD^— continued. 
XSffeot  of  discharge---tfoa<ifl«0(i. 

and  that  a  receiver  is  bound,  as  a  condition  of  dealing 
with  mortgaged  property,  in  every  case  to  pay  off  thb 
mortgage,  even  when  the  mortgagee  has  not  sought 
to  be  placed  in  the  schedule,— the  position  of  the 
mortgagee  being  essentially  different  from  that  of 
the  unsecured  croditor.  Case  of  Cketalal  v.  Nahanaa 
(Printed  Judgments,  JBombay,  p.  89)  distinguished. 

SHBIPHAB  NABATAN  «.  AlUARAK  QOYIHTD 

[LIi.Ii.»7Bom.,466 


98. 


Declaration  of  inaolvenoy 


ultra  TireB.— C\'vt7  Procedure  Code,  1882,  m.  344, 
851,  and  356. ^Jurisdiction,  Want  of. — Sxeoution  of 
a  decree. — Sale, — Completion  of  sale. — ^The  plaintiff 
Qangadhar  obtained  a  decree  against  the  defendant. 
In  execution  of  that  decree,  -certain  property  was  at- 
tached on  5th  March  1881.  Although  the  judgment- 
debtor  was  not  arrested  in  execution  of  that  decree, 
nevertheless  he,  on  the  18th  October  1882,  appUed 
to  the  Court  of  the  Subordinate  Judge  to  be  declared 
an  insolvent  under  section  344  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882).  He  was  declared  an 
insolvent  under  that  section,  and  the  Nazir  of  the 
Court  was  appointed  a  receiver  on  22nd  December 
1883.  The  receiver  proceeded,  under  the  direction  of 
the  Court,  to  convert  the  property  of  the  insolvent 
into  money  under  section  356  (a)  of  the  Code.  Cer- 
tain immoveable  property  was  purchased  by  the  peti- 
tioner Tukaram  for  BI,032  on  4th  December  1884. 
Tukaram,  after  some  time,  presented  an  application, 
in  which  he  stated  that  inasmuch  as  the  insolvent 
had  not  been  arrested  in  execution  of  the  decree  ob- 
tained by  Qangadhar,  the  Court  had  no  jurisdiction ; 
and  h^  prayed  that,  if  such  was  the  case,  the  sale 
should  be  set  aside,  and  the  money  returned  to  him. 
No  appeal  was  preferred  by  the  judgment-creditor, 
or  other  creditors  of  the  insolvent,  against  the  order 
of  insolvency  made  under  section  351  of  the  Code. 
The  Subordinate  Judge  referred  the  following  ques- 
tion to  the  High  Court,  vix.,  "  whether  a  Court  which 
has  declared  the  insolvency  of  a  judgment-debtor 
can  direct  the  receiver  to  proceed  under  section  356 
of  the  Code  and  complete  any  sale,  though  the  pur- 
chaser objects  to  the  direction  on  the  ground  of  want 
of  jurisdiction  in  the  Court,  which  oljjection  seems  to 
the  Court  to  be  valid,  but  too  late."  Held  that, 
as  the  decbration  of  insolvency  was  ultra  vires,  the 
Subordinate  Judge  should  take  no  further  steps  to 
g^ve  effect  to  it,  but  leave  the  parties  concerned  to 
take  such  measures  as  they  may  be  advised.  Gav- 
aADHAB  BmYBAY  V,  Datio  Esibhnaji 

[L  Ii.  B.,  9  Bom.,  868 


98. 


Agreement  to  satisfy  debts 


in  ftQl. — Disch<\rge  from  liability, — Civil  Proce- 
dure Code,  s.  358. — An  insolvent  who  had  procured, 
and  taken,  and  acted  on  an  insolvency  order  which 
had  been  gpranted  to  him,  because  of  the  withdrawal 
of  the  opposition  of  his  creditors,  by  reason  solely  of 
his  engagement  to  pay  a  certain  sum  monthly  until 
the  whole  of  his  debts  should  be  discharged  after  his 
scheduled  debts  had  been  satisfied  to  the  extent  of 
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8.  INSOLVENT  DEBTORS  UNDER  CIVIL 
PROCEDURE  CODE-^onHnMed, 

Agreement  to  satisfy  debts  in  fall— «04i- 
tinued, 

one-third,  applied  under  section  858  of  the  Ciyil  Pro- 
cedure Code  to  be  declared  discharged  from  farther 
liability  in  respect  of  his  debts.  Meld  that,  under 
the  circumstances,  his  application  had  been  properly 
refused.    Dowvss  v.  Riohkohs 

[I.L.IL,6AlL,2e8 

nrsoLVENOY  jtjbisdictiow,  pow- 
er TO  LNVEST  COURT  WITH— 

See  Small   Caxtsb   Coubt,   Mofussil— 
JUBISDIOTION— MiscBLLAirsons  Casbs. 
[LIfcR.,2Bom.»641 

nrSOIiVENT  ACT  (9  Qeo.  TV^  o.  78,  s.  86). 

Ifuolvency, — Mutual  credit, — Suit  by 

tuHgneee  to  recover  eurvlus  in  bank, — Set-off  of 
promiseory  notes, — P,  ^  Co,  haying  borrowed  a 
large  sum  of  the  Bank  of  Bengal,  deposited  Com- 
pany's paper  with  the  Bank  to  a  greater  amount  as 
a  collateral  security,  accompanied  -with  a  written 
agreement  authorising  the  Bank,  in  default  of  repay- 
ment of  the  loan  by  a  given  day,  "to  sell  the  Gom- 
pany's  paper  for  the  reimbursement  of  the  Bank, 
rendering  to  Palmer  k  Co.  any  surplus."  Before 
default  was  made  in  the  repayment  of  the  loan, 
P.  4*  ^^'  ^^'0  declared  insolvent  under  the  In- 
solvent Act,  9  George  IV.,  Cap.  73,  by  the  d6th 
section  of  which  it  was  declared  that  where  there 
had  been  mutual  credit  given  by  the  insolvents  and 
any  other  person,  one  debt  or  demand  might  be 
set  oft  against  the  other ;  and  that  all  such  debts  as 
might  be  proved  under  a  commission  oC  bankruptcy 
in  England  might  be  proved  in  the  same  manner 
under  the  Indian  Insolvent  Act.  At  the  time  of  the 
adjudication  of  insolvency  the  Bank  were  also  hold- 
ers of  two  promissory  notes  of  P.  4*  Co,  which  they 
had  discounted  for  them  before  the  transaction  of 
the  loan,  and  the  agreement  as  to  deposit  of  the 
Company's  paper.  The  time  for  repayment  of  the 
loan  having  expired,  the  Bank  sold  the  Company's 
paper,  the  proceeds  of  which,  after  satisfying  tiie 
principal  and  interest  due  on  the  loan,  produced  a 
considerable  surplus.  In  an  action  by  the  assignees 
of  P.  4*  Co,  against  the  Bank  to  recover  the  amount 
of  this  surplus, — Held  that  the  Bank  could  not  set 
off  the  amount  of  the  two  promissory  notes,  and  that 
the  case  did  not  come  within  the  clause  of  mutui^ 
credit  in  the  Insolvent  Act.  Tovira  v.  Bank  op 
BBiTQAii        «        .        ,        1  Moore's  I.  A.»  87 

nrSOLVENT  ACT  (U  &  12  Vict.,  o.  21). 

See  Cabbb    uin>BB   Insolybnot — Obdbb 
AND  Disposition. 

See  Casbs  tjndbb  Insolvbnct— Volitn- 

TABY  CoNTBTANOES. 

See   Intbbest— MiscELLANBOus  Casbs— 
Insolybnot  Pbocebdinga. 

[14  Moore's  L  A.,  200 


nreOLVElTT  ACT  (U  &  12  Vlot.,  o.  21)^ 

continued, 

S.  6. — Jurisdiction. — Bnidence. — 


Where  a  person  applied  for  the  benefit  of  the  pro- 
visions of  the  Insolvent  Act  on  {a  petition  in  which 
he  described  himself  as  <<  William  Cockbum,  of 
Doomrah  Factory  in  Tirhoot,"  and  stated  in  his 
petition  "that  he  is  now  residing  at  No.  19,  Ghirden 
Reach,  in  the  Suburbs  of  Calcutta,  within  the  juris- 
diction of  the  High  Court," — Held  the  petition  was 
rightly  dismissed  for  want  of  jurisdiction.  In  bb 
CooKBUBN        .  '     .      2  Ind.  Jur.»  N.  8.,  826 

2, Juriedictum, — British  sub- 


ject.— Residence, — The  insolvent,  who  was  bom  in 
England,  of  finglish  parents,  was  the  widow  of  a  sur- 
geon and  resided  at  Salem  for  some  time  before,  and 
at  the  time  of,  the  presentation  of  her  petition  to  the 
Court  Held  that  the  5th  section  of  the  Insolvent 
Debtors  Act  u  as  applicable  to  a  "British  subject" 
(in  the  sense  in  which  that  appellation  is  used  in  the 
Cluuiier  of  the  late  Supreme  Court)  resident  within 
the  jurisdiction  of  the  High  Court  of  Madras,  as  to 
an  inhabitant  within  the  local  limits  of  the  town  of 
Madras.    In  thb  mattbb  ob  Rioks 

[8MacU151 


8. 


-  Jurisdiction, — Eesidenee,- 


Letters  Patent,  cl.  18, — The  petitioner  came  down 
from  Cawnpore,  where  he  had  resided  for  some  time, 
to  Calcutta,  to  file  his  petition.  He  stated  that  he 
intended  to  settle  in  Calcutta  on  obtaining  his  dis- 
charge. Held  that  his  being  in  Calcutta  under 
these  circumstances  did  not  constitute  residence. 
Held,  also,  that  bv  clause  18  of  the  Letters  Patent  the 
jurisdiction  of  the  Insolvent  Court  vna  narrowed 
to  the  Bengal  Division  of  the  Presidency  of  Fort 
William, — i,e.,  that  portion  of  the  Presidency  over 
which  the  authority  of  the  Lieutenant-Qovemor  of 
Bengal  extends.  Semble, — Under  section  5  of  the 
Insolvent  Act*  the  residence  of  the  petitioner  must  be 
within  the  local  Umits  of  the  ordinary  original  juris- 
diction of  the  High  Court.  In  thb  xattbb  of 
TiBTKiNS  .        .  1B.I«.B.,0.  C.,84 

Jurisdiction.  —  Insolvent 


trader. — '*  Beside.** — ^The  word  **  reside  "  in  section  5 
of  the  Insolvent  Act,  when  applicable  to  the  insol- 
vency of  traders,  includes  an  occupation  for  the  pur- 
pose of  trading,  whether  or  not  accompanied  by 
sleeping  or  dwelling.  In  thb  xattbb  of  How- 
ABD  Bbothbbs  .  11 B.  L.  R.,  264 

Jurisdiction,'^BonA   fide 


residenee.^An  insolvent  who  is  not  a  European 
British  subject  must  either  be  a  bond  fide  resident 
in  Calcutta  at  the  time  he  presents  his  petition,  or  a 
trader  carrying  on  buriness  in  Calcutta,  otherwise  he 
does  not  come  within  the.  jurisdiction  of  the  Court 
under  the  Act.  In  thb  xattbb  of  Tabinby  Chubn 
GoHo    ....       11  B.  Ii.  B.,  Ap.,  26 


6. 


Jurisdiction,  —  Xuropeam 


British  subject  out  of  jurisdiction  of  High  Court,— 
Residence, — ^A  European  British-bom  subject,  resid- 
ing in  the  Bombay  Presidency,  but  outside  the  local 
limits  of  the  jurisdiction  of  the  High  Court,  is  enti- 
tled to  come  to  Bombay  and  present  a  petition  in  the 
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INSOLVENT  ACT  (U  &  12  Vict,  c.  81),  8. 
b—eonHnued. 

Court  for  the  Relief  of  Inaolvent  Debtors  and  obtain 
the  benefit  of  the  Inaolyent  Act,  as  the  original 
jurisdiction  of  the  Supreme  Court  was  in  that  respect 
continued  to  the  High  Court  by  clause  18  of  its  Let- 
ters Flatent.    Iv  KE  Bljlokwbll     .    9  Bom^  4ffi 

7.  '  JuritdicHoH. — Megidence. — 


A,*g  zemindari  and  dwelling-house  in  the  district  of  D. 
having  been  sold,  he  came  to  Calcutta  in  May  1880, 
leaving  his  family  with  his  relations,  and  filed  his 
petition  in  the  Court  for  the  Belief  of  Insolvent 
Debtors  in  July.  He  remained  in  a  hired  house  at 
Calcutta  tiU  September,  when  the  Court  rose  for  the 
nvcation,  and  returned  just  before  the  end  of  the  vaca- 
tion, having  in  the  interval  gone  to  the  district  of  D. 
to  raise  funds  to  carry  on  his  insolvency  proceedings. 
He  had  no  residence  outside  the  jurisdiction  of  the 
High  Court.  Held  that  he  had  no  residence  within 
the  jurisdiction  of  the  High  Court  within  the  mean- 
ing of  section  6  of  the  Insolvency  Act.  In  thi 
MATTBB  ov  Bam  Pauk  Sivgh      .    8  C.  Ii.  B.,  14 


L  ■     8.  6. — Verifleaiion  of  schedule  hf 

affidavit. — Non-appearance  of  insofveni. — In  an 
application  by  insolvents  for  their  personal  discharge, 
the  trustee  under  the  bankruptcy  of  one  B,  in  Eng- 
land appeared,  and  it  was  ordered  that  the  further 
heajring  should  stand  over  with  etd  inierim  protection, 
and  that  the  insolvents  should  amend  their  schedule. 
At  this  hearing.  A,,  one  of  the  insolvents,  was  ex- 
amined. On  another  application  for  personal  dis- 
charge, it  appeared  that,  subsequent  to  the  former 
order,  A»  had  left  India  on  account  of  ill-health,  and 
was  therefore  unable  to  verify  the  schedule.  No 
opposition  was  entered,  and  the  other  insolvent,  ilf., 
the  partner  of  A.,  was  in  Court.  Seld,  it  was  suffi- 
cient for  the  schedule  to  be  attested  by  JJf.,  but  the 
Court  directed  that  an  affidavit  d:  A.  should  be  ob- 
tained verifying  the  schedule,  sworn  before  a  notary 
public  or  the  British  Consul.  Persontd  discharge 
was  aUowed.    Ih  thi  mattbb  ov  Anstbuthbb 

[11  a  Lb  R.,  Ap^  84 


8.  8  and  88.  31  &  28.—. 


of  death  of  ineolvent  after  filing  hie  petition,  but 
before  filing  echedule^— On  the  16th  of  March  1862, 
the  petitioner  brought  an  action  in  the  Supreme 
Court  against  the  insolvent  to  recover  a  sum  of 
money,  and  on  the  I7th  of  that  month  the  usual 
summons  was  served  on  the  insolvent.  On  the  last- 
mentioned  day  the  insolvent  was  committed  to  pri- 
son-on a  charge  of  murder,  notwithstanding  which, 
on  the  21st  March  1862,  he  filed  his  petition  in  the 
Insolvent  Court.  The  usual  order  was  then  passed, 
vesting  all  the  insolvent's  estate  and  effects  in  the 
Official  Assignee  from  the  date  of  the  filing  of  the 
petition.  On  the  26th  March  1862,  the  present 
petitioner  recovered  judgment  in  his  action  in  the 
Supreme  Court,  The  insolvent  was  tried  and  con- 
victed and  sentenced  to  death  and  on  the  14th  of 
April  1862,  before  the  insolvent  filed  his  schedule  in 
the  Insolvent  Court,  the  sentence  was  carried  into 
execution.  Sold,  first,  that  section  6  of  11  and  12 
Victoria,  Cap.  21,  is  not  imperative ;  and,  secon^, 
that  sections  21  and  26  of  the  same  Act  give  the  Offi- 

U 


INSOLVENT  ACT  (U  &  12  Viot.,  o.  21)^  8. 
8  and  88.  21  &  26— continued. 

cial  Assignee  ample  powers  for  the  ascertainment  and 
realisation  of  an  insolvent's  estate  without  the  aid  of 
a  schedule.    Ik  bb  Kallbb  Chubn  Khbttbt 

[1  Ind.  Jar.,  0. 8.,  18 


8.7. 


HXTRlsa 


See     AtTACHMBBT— AXIBITATIOV 

Attachment. 
[1 N.  W.,  Ft  8,  p.  81 :  Ed.  1878, 172 

Vesting  order.  Validity  of, — 


Signing  vesting  order, — Rule  57  of  High  Court 
Rules  in  Insolvency. — Held,  as  to  an  objection  taken, 
that  the  vesting  orders  relied  upon  by  the  Official 
Assignee  were  signed  by  himself  and  not  by  the  clerk 
of  the  Insolvent  Court  (as  directed  by  Rule  57)  ;  that 
in  the  face  of  an  established  practice  of  the  office, 
that  the  clerk  and  the  Official  Afsignee  should,  in  the 
absence  of  either,  and  in  the  transaction  of  official 
business,  sign  one  for  the  other,  and  no  attempt  hav- 
ing been  made  to  set  aside  the  vesting  orders  for 
irregularity,  the  District  Court,  as  well  as  the  High 
Court  on  appeal,  was  bound  to  regard  such  orders  as 
in  full  force  and  eftect.  The  High  Court,  however, 
considered  the  practice,  so  far  as  it  permitted  the 
Official  Assignee  to  sigpi  vesting  orders,  objectionable 
and  requiring  alteration.    Gamblb  v.  Bholaoib 

[2  Bom.,  160: 2nd  Ed.,  147 

■  Distress,^  Vesting  order, — 


Time  of  operation  of. — Priority  of  Official  AS' 
signee. — ^A  distress  levied  after  the  fiUng  of  the  peti- 
tion of  insolvency,  but  before  the  vesting  order  is 
drawn  up,  is,  under  sections  7  and  22,  invalid  as 
against  the  Offidal  Assignee.  A  vesting  order  is 
made  when  it  is  given  by  the  Court,  and  not  at  the 
time  it  is  drawn  up,  signed  and  sealed.     In  thb 

XATTBB  OB  BODBY    .  •  .      6  B.  I«.  R.»  SCO 


8. 


Official  Assignee, — Vest- 


ing order. — Suits  against  insolvent, — Right  of  Offi- 
cial Assignee  to  be  party, — The  rights  of  the  Official 
Assignee  of  insolvents  for  the  benefit  of  the  general 
body  of  creditors,  over  the  property  of  an  insolvent 
lawfully  vested  in  him,  wherever  tliat  property  may 
be,  are  rights  that  must  be  respected  and  recognised 
by  all  Courts,  wheresoever  situated.  Where  property 
of  an  insolvent  vested  in  the  Official  Assignee  by 
order  of  the  Insolvent  Court  is  attached  in  execution 
at  the  suit  of  a  creditor  of  the  insolvent,  the  proper 
course  for  the  Official  Asugnee  to  adopt  is  to  applv  to 
the  Court  under  sections  246  and  247  of  the  CfivU 
Procedure  Code  to  have  the  attachment  removed,  or, 
if  too  late  to  make  such  application,  he  may  insti- 
tute a  suit  to  establish  his  right.  In  bb  Hunt  Mok- 
nbt,  &  Co.  Ex  PABTB  Gahblb  V.  Bholagib  Man- 
aiB 1  Bom.,  261 

Sffeet  of  vesting  order, ^ 


Where  an  order  has  been  made  under  section  7  of 
the  Insolvent  Act  vesting  the  property  of  a  judg- 
ment-debtor in  the  Official  Assignee,  the  judgment- 
debtor  has  no  saleable  interest  in  the  property.  Baic 
SooNDUB  Det  V.  Shobhi  Mohun  Pal  Chowdhbt 

[U  C.  Ii.  R^  380 

4q^ 
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Eight    to     9U€, — VuHng 


order, — Am  loon  as  an  order  is  made  under  section  7 
of  the  Insolvency  Act  (11  &  12  Victoria,  Gap.  21), 
any  rights  of  property  which  an  insolvent  may 
have  possessed  at  the  date  of  his  petition  in  insol- 
vency vest  in  the  Official  Assignee,  and  he  alone  is 
competent  to  sue  for  the  purpose  it  enforcing  these 
rights.    Sadodzn  «.  SPUB8 

[I.  I4.  B^  8  BonoL,  487 

VoHimg  prcisr.— Cifn7  Fro* 


eedwe  Code,  t.  27S,'^AiUuihment  beforeJudgmeni,-~ 
Offioial  A9$igne^»  iitU, — Where  a  vesting  order  has 
been  made  under  11  &  12  Victoria,  Cap.  21,  section  7, 
after  attachment  and  before  decree,  the  title  of  the 
Official  Assignee  takes  effect  and  prevents  the  at- 
taching creditor  from  obtaining  satisfaction  of  his 
decree  by  a  sale.  Shib  Kriito  Shaha  Chowdkrg  y« 
MiUer,  I.  X.  J2.,  10  Cole.,  160  s  and  GatMe  v. 
Bholagir,  2  Som,^  ISO,  followed.  Sadatafpa  v. 
PoKVAMA       •  .    I.Ii,R,81CacU554 

Personal  utate  of  the  in- 


Molvtnt, — Sxpeeiant  or  contimgent  interest, — JFm- 
flogSs.-^Dednotion  from  ealary  for  a  provident 
fund  and  mniual  aeeurancefknd,- — Sight  of  Official 
Assignee, — 8.,  a  clerk  in  the  emplovment  of  the  Q.  I. 
P.  lUkilway  Company,  agreed  with  the  Company  that 
5  per  cent,  of  his  salary  should  be  deducted  every 
month  as  his  contribution  or  subscription  to  a  fund 
called  the  Provident  Fund,  and  a  further  rate  of  1 
per  cent,  as  his  subscription  to  another  fund  called 
the  Mutual  Assurance  Fund:  By  the  rules  of  those 
funds  he  was  entitled  to  receive  back  his  subBcriutions 
in  the  event  of  his  dismissal  for  mlsoondud  S. 
became  insolvent,  and  omitted  to  mention  in  his 
schedule  the  sums  standing  to  his  credit  in  respect 
of  the  above  two  funds.  Meld  that  these  sums  were 
personal  estate  of  the  insolvent  held  by  the  Company 
in  trust  for  him,  which  passed  to  the  Official  As- 
signee under  section  7  of  Statute  11  &  12  Victoria, 
Cap.  21,  and  that  they  should  be  entered  in  his 
schedule  as  part  of  his  estate.    Ik  THfl  KATCTB  ov 

TiiB  VSSmOV  09  SHimWSBUBT 

[I.l4.B,,10Bom«,818 


Q,         ■    ■■  JFather^s  right  over  immooo' 

able  ancestral  pr<mertg, — Insolvency. — Vesting  or^ 
der. — Eight  of  Official  Assignee  on  death  of  insol- 
vent,— Under  the  liitakshara  law  a  father  has  the 
right  to  dispose  of  his  son's  interest  in  ancestral  im- 
moveable estate  for  the  nayment  of  his  own  debts  not 
contracted  for  immoral  purposes;  and  a  vesting 
order,  made  under  section  7  of  the  Insolvent 
Act,  vests  that  right  in  the  Official  Assignee,  who 
can  therefore  give  a  good  and  complete  title  to  such 
ancestral  immoveable  estate  to  a  purchaser.  The 
death  of  the  insolvent  has  no  effect  on  the  proceed- 
ings in  his  insolvency,  or  on  the  power  of  the  Official 
Anignee.  The  ancestral  estate  previously  vested  in 
the  Offioal  Assignee  is  not  thereby  divested  from 
him  and  vested  in  the  son  by  right  of  survivorship. 
In  the  legal  aspect  of  the  matter  the  natural  exist- 
ei\ce  of  the  insolvent  is,  for  the  purpose  of  dealing 
with  his  estate,  artificisJly  continued  in  the  Official 
Assignee,  who  oan  after  the  insolvent's  death  deal 


INSOLVENT  ACT  (U  &  12  Vlot,  c.  21), 

0.  7^eontinued, 

with  the  estate  as  he  ooald  have  dealt  with  it  had  the 
insolvent  been  stiU  alive.  Fakibohavd  Motiohaits 
«.  MOTIOHAVP  Hubbuckohavb 

[LLi.B^7Bom«,488 


9.  -^— — — —  Dismissal  of  petition,  Effect 
of, — Authority  to  sue  given  by  Offleial  Assignee,^ 
Payment  to  insolvent. — ^An  authority  (assuming  it  to 
be  sufficient)  g^ven  by  the  Official  Assignee  to  settle  the 
outstandings  of  one  who  has  filed  a  petition  of  insol- 
vency does  not  enure  after  the  dismissal  of  the  peti- 
tion, and  cannot  entitle  the  person  so  authorised  to 
sue  at  all.  The  mere  fact  that  a  payment  was  made 
to  a  person  at  a  time  when  his  petition  was  upon  the 
file  of  the  Insolvent  Court,  which  petition  was  after^ 
wards  dismissed,  does  not  invalidate  the  payment. 
Bajkbisto  Singh  «.  Svfatooujlh.  •  7  W.  Il,  85 


10. 


•  Discharge, — Dismissal  of 


petition. — Power  to  set  aside  order  of  diemiesal 
whenframd  is  shoum.-^Whea  an  insolvent  has  ob- 
tained his  discharge,  a  Commissioner  has  no  juris- 
diction, on  the  application  of  some  of  the  creditors, 
to  make  an  order  dismissing  his  petition,  and 
ordering  the  estate  and  effects  of  the  insolvent  in  the 
hands  of  the  Official  Assignee  to  be  made  over  to 
certain  persons  on  behalf  of  the  creditors.  The  peti- 
tion being  dismissed,  the  property  re- vested  in  the 
insolvents.  The  Court  which  passed  the  order  dis- 
missing' the  petition,  upon  finding  such  order  had 
been  obtained  by  fraud,  has  power  to  set  aside  the 
drder.  Iir  thb  XAmB  ov  the  pbtition  ov  Rax 
Sbbak  M188BS  ,        .    6  B. !«.  R«  810 


IL 


Power   qf   Court. — Ap- 


plication  to  withdraw  petition. — Consent  of  ere* 
ditor, — The  Insolvent  Court  has  no  power  to  allow 
an  insolvent  to  withdraw  his  petition  of  insolvency, 
on  the  ground  that  he  has  made  a  compromise  witii 
his  cnsditors.  Where,  however,  the  Court  is  satis- 
fled  that  all  narties  concerned  desire  to  take  the 
matter  out  of  toe  hands  of  the  Court,  it  will  dismiss 
the  petition,  even  though  there  is  no  ground  arising 
out  of  the  huete  of  the  case  why  the  petition  should 
be  dismissed.  Iv  THB  mattbb  ov  Ptabi  Chabs 
MiTTBB  ....    6B.I<.B.,866 


12. 


Infant    trader.^WiO* 


drawal  of  petition  by  infant.-^Eule  22,  Eulee 
and  Orders,  Bombay, — An  infant  who  has  traded, 
but  has  made  no  express  representation  that  he  is  of 
full  age,  is  not  liable  to  become  bankrupt;  and  al- 
though he  has  filed  Ms  petition  for  the  bwfit  of  the 
Insolvent  Act  and  his  schedule,  he  should  be  allowedp 
on  proof  of  his  infancy,  to  withdraw  from  the  pro* 
ceedings,  under  tiie  wide  powers  in  this  req)ect  given 
to  the  Court  by  Rule  22  of  the  Rules  and  Orders, 
Bombay.  E9  parte  Jones,  L,  E,,18,  Ch,  D,,  109, 
followed.  IH  BB  HAH8BAJ  Maiai.  Ex  pabtb  Db- 
WAB&Co.  .   LlAB.,7Boxn.,411 

18. Infant  trader. — Trading 

contraot'-Infolvent  Ast  {11^^12  Vict.,  e,  21),— k 
minor  who  has  traded  cannot  be  adjudicated  an  in- 
solvent on  the  petition  of  the  persons  who  have 
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VSlBGLiVJSJSrP  AOT  ai  &  12  Vlot,  e.  21)» 

8.  7 — coniinued. 
sttpplied  him  with  funds  for  the  pnrposeB  of  hia  husi- 
■en.    In  thb   MAXTiilt  oi  Nobodbbp   Chuitdbs 
Shaw.  LI<.K^ldCala,e8 

L ».  8. — AniimllingJUKt  of  bankrupt' 

cjf, — The  annulling^  of  the  fiat  contemplated  by  the 
proviso  of  11  Victoria^  Cap.  21,  section  8,  applies  only 
to  cases  in  which  the  original  judgment  haiis  been  the 
result  of  mistake  of  fact*  misapprehension,  or  fraud. 
tv  KB  SbbBkaiuin  BtsAOK  .        .    2  E^yde^  180 


Adfudieatum. — JSffM 


imprUommeui  under  Civil  Froeedure  Cod4,  1869,  a» 
nksfaetum  of  deeree,^Seld  that  a  judgment- 
debtor  who  had  been  in  prison  for  two  years  tinder 
the  Code  of  Civil  Pfooedure  was  liable  to  be  adjudi- 
cated an  insolvent  in  respect  of  the  same  jttdgment- 
debt,  where  the  petition  for  adjudication  #as  pre- 
sented before  he  was  released  from  prison  under 
section  278  of  the  Code.  Ih  thb  hattbB  gw  Ra- 
ovBHAi  Rak  Chahbha        .    6  BoiiL,  O.  C  86 

S.  9. — Bevocaiion  of  a^'udieation. 


— NoHoe  to  ertditoTM, — Fmetiee, — Certain  persons 
bad  been  adjudged  insolvents  under  section  9  of  the 
Insolvent  Act,  bit  no  schedule  hftd  been  filed  and  no 
claim  proved.  To  an  application  on  behalf  of  the 
insolvents  after  notice  to  the  Official  Assignee  and  to 
the  attorney  for  the  petitiomng  creditors  for  an  order 
setting  aside  the  adjudication  on  the  ground  that 
they  hsA  come  to  an  agreement  with  their  creditors, 
it  was  objected  that  notice  must  be  given  to  all  the 
auditors  before  the  adjudication  could  be  annulled. 
The  Court  held  that  the  objection  must  prevail,  but 
refused  to  make  any  order.  If  the  adjudication  were 
improper,  it  could  not  be  set  aside:  if  proper,  a 
schedule  must  be  filed  in  the  usual  way.  Ib  thb 
xattbb  ot  Rajbabatab  Pal 

[ldB.L.R.,Ap.,26 

Trader  rtiiding  out  ofjurxt* 


dietian, — &omaitaik, — ^A  trader  residing  out  of  the 
jurisdiction  of  the  High  Court,  but  carrying  on  busi- 
ness at  Calcutta  by  a  gomastah,  can  be  adjudicated 
an  insolvent  under  section  9  of  11  &  12  Victoria, 
Cap.  21,  if  his  gomastah  stops  payment  and  closes  and 
leaves  his  usual  place  of  business,  or  does  any  act 
which,  if  done  by  the  trader  himself,  would  have  ren- 
dered him  liable  to  be  adjudicated  an  insolvent. 
Ib  bb  Hubbuok  Chubd  Qoliohi 

[L  I«.  B^  6  Oalo.,  605: 6  C.  Ii.  B.,  882 


8. 


Order  of   adfudioeUion, — 


Li^uff  in  prison  for  twent^'One  days. — Period  wiiMn 
wkieh  petition  for  adfudietUion  to  be  presented, — 
Comtruction.—Sff'eet  in  an  Act  of  the  words  "  It 
ikall  be  lawfuU^Meoieut.—Juriedietion,'— The  In- 
solvent Act  (11  &  12  Victoria,  Cap.  21),  the  ninth 
section  of  which  empowers  a  creditor  of  any  person, 
who  shall  lie  in  prison  for  debt  for  a  period  of 
twenty-one  days,  to  petition  the  Court  to  adjudge 
such  person  an  insolvent,  prescribes  no  limit  to  the 
time  within  which  such  petition  must  be  presented. 
It  may  be  presented  by  the  creditor  at  any  time  sub- 
sequently to  the  imprisonment.  The  effect  of  the 
words  "  It  shall  be  lawful"  in  section  9  of  the  Insol- 


nrSOIiVEXTF  act  (ll  &  12  Vlot^  o.  2I)» 
8.  9 — eonHnued, 

vent  Act  are  imperative,  and  do  not  give  the  Court 
a  discretion  in  the  exercise  of  which  it  may  refuse 
an  order  of  adjudication  applied  for  under  that 
section.  The  Court  for  the  Rehef  of  Insolvent  Debt- 
ors at  Bombay  has  jurisdiction  to  review  its  own 
orders.  Ih  thb  mattbb  ob  Thuckeb  Bhagvaitdas 
Habjiyah      •        •        •    LLbB.,4Bo]]^488 

S.  18. — Arrears    of  maintenance, — 


''JMi  or  Uabiliiy,*^ — Protection  order, — Exemp- 
tion f^rom  arrest, — ^Arrears  of  miuntenance,  included  ' 
in  the  schedule  filed  by  an  insolvent,  are  a  debt  or 
liability  within  the  meaning  of  section  13  of  the 
Insolvent  Act  (11  k  12  Victoria,  Cap.  21) ;  and  an 
.insolvent  who  has  obtained  a  protection  onler  is  not 
liable  for  arrest  or  imprisonment  in  respect  of  such 
arrears.  Quare, — ^Whether  the  protection  order  pro- 
tects the  insolvent  from  proceedings  in  respect  of  any 
maintenance  accruing  subsequently  to  the  filing  of 
the  schedule.  IK  thb  mattbb  ov  Toebb  Bibbb  v, 
Abdool  Khak 

[L  Ii.  B^  6  Calo,  686 : 6  C.  L.  B^  468 

L U,1B,— Bute  14  of  Insolvent  Court. 

— Official  Assignee, — Commission, — The  right  of  the 
Official  Assignee  to  commission  under  11  &  12  Vic- 
toria, Cap.  21,  section  19,  does  not  arise  until  there  are 
in  his  hands  funds  realised  and  available  for  distribu- 
tion among  the  creditors.  If  at  such  time  the  adjudi- 
cation is  annulled,  the  right  to  commission  subsists. 

OmOIAL  ASSiaVBB  v.  RAMALINGhA 

[LLi.B^8KacU79 


2, Interest  on  scheduled  debts, 

— Official  Assignee's  commission  on  interest. — 
Where  an  insolvent's  estate  is  sufficient  to  pay  off  his 
creditors  in  full,  leaving  a  baUnoe  in  the  hands  of 
the  Official  Assignee,  the  Court  will  direct  interest  at 
6  per  cent,  to  be  paid  on  such  proved  or  admitted  con- 
tract debts  as  expressly  or  impliedly  carry  interest  as 
from  the  date  of  the  filing  of  the  petition  in  insol- 
vency ;  and  will  allow  the  Official  Assignee  to  retain 
his  commission  on  such  sum  so  paid  as  interest, 
directing  any  balance  that  may  then  remain  in  his 
hands  to  be  made  over  to  the  insolvent.  In  bb 
Mahokbd  Mahxud  Shah  ,  I.  Ia  R^  18  Calo.,  66 


8.22. 


Sees.  7 


6  B.  L.  B.,  809 


—  88. 28  and  24. 
See   Cabbs  uitdbb  Inbolybnot— Obdbb 

ABD  DiBPOfllTIOir. 

See    CA8B8    VBDBB    IVSOLYBBOT— VOLUN- 
TABT  COBYBTABCBS. 


1, s.  9B.—Biffhi  of  owner  to  sue 

Assignee, — Per  Pbacogk,  C.  J,,  and  Mabkbt,  J. — ^An 
order  under  section  26  of  the  Insolvent  Act  does  not 
prevent  the  owner  of  the  property  which  is  the  subject 
of  the  order  from  suing  the  Assignee  to  establish  his 
right  to  it.    Bablow  «.  Coohbanb 

[2aL.B.,O.C.,66 
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INSOLVENT  ACT  (U  &  12  Viot»  o.  21), 
8.  M^-eontinued. 


2. 


Jurudiction   of  Insolvent 


Court, — Order  to  deliver  property  to  the  Official 
Assignee. — The  Insolvent  Cooit  has  a  discretionary 
power,  under  section  26  of  the  Insolvent  Act,  to  order 
any  person  who  has  the  possession  of,  or  has  ander 
his  power  or  control,  any  property  of  the  insolvent, 
to  deliver  over  such  property  to  the  Official  Assignee. 
Ik  ss  Dwabkak^th  Mittbb.  Batanmani  Dasi 
V,  MiLiAB  .  4  B.  L.  R.»  O.  C,  dd 

[16  W.  B.»  O.  C^  18,  note 


8.- 


-  Juriedietion,^  Per  NoBMAir, 
•T.  (Paul,  J*.,  dissenting). — The  Insolvent  Court  has 
power,  under  section  26  of  11  &  12  Victoria,  Cap. 
21,  to  order  any  person  who  is  in  possession  of,  or 
has  under  his  control,  any  property  alleged  to  helong 
to  the  insolvent,  to  dehver  such  property  to  the 
Official  Assignee.  Iv  thb  mattbb  of  Ai>JUi>HiA 
Pbasas.    Jaibak  Gib  v.  Millbb 

[7  B.  L.  R,  74: 16  W.  B.,  O.  C,  16 

Question  of  disputed  title. 


—  Voluntary  conveyances. — Statute  13  £Uz,,  c,  6. 
Where  an  order  had  heen  made  under  section  26  of 
the  Insolvent  Act  calling  on  a  certain  person  to  show 
cause  why  she  should  not  hand  over  to  the  Official 
Assignee  money  which  it  was  alleged  the  insolvent  had 
paid  to  her  shortly  before  his  insolvency  under  cir- 
cumstances which  might  make  the  transaction  void 
against  the  creditors, — JECeld,  in  the  Court  below,  that 
the  transaction  was  a  gift,  and,  under  the  circum- 
stances, void  as  against  the  creditors  within  the  Sta- 
tute 13  Elizabeth,  Cap.  6.  Seld,  also,  that  the  word 
"  property  "  in  section  26  of  the  Insolvent  Act  includes 
money.  Held,  on  appeal,  that  the  matter  was  not 
one  which  could  properly  be  dealt  with  under  the 
26th  section  of  the  Insolvent  Act,  as  it  involved  diffi- 
cult questions  of  title.  In  thb  hattjeb  ob  Uicbioa 
NuKDUV  Biswas 

[LIi.  B^  8  Calc^  484: 1  C.  L.  B^  661 

L  8.  M.—Suit  hy  Official  Assignee, 

^^Leave  of  Court  to  sue, — Leave  nunc  pro  tune, — 
Costs. — Practice, — ^To  an  action  brought,  prosecuted, 
or  defended  by  the  Official  Assignee,  it  cannot  be  ob- 
jected that  such  action  was  brought,  prosecuted,  or 
defended  without  leave  first  obtained  from  the  Court. 
Should,  however,  the  Official  Assignee  bring,  prose- 
cute, or  defend  any  such  action  without  leave  first 
obtained  from  the  Court,  he  will  do  so  at  his  own 
risk  in  regard  to  the  matter  of  costs.  Leave  should 
be  obtained  before  suing :  it  cannot  be  granted  in  the 
course  of  the  suit  nunc  pro  tunc,  Coohbanb  v, 
OwBir 2  Hyde,  160 

2.  ■  Suit  hy  Official  Assignee.-^ 
Leave  io  sue, — Practics,—lt  is  not  necessary  for  the 
Assignee  to  obtain  the  leave  of  the  Court  bef  oro  com- 
mencing an  action ;  the  absence  of  such  permission  is 
matter  of  objection  only  between  the  Assignee  and 
the  Court  of  Bankruptcy,  and  not  between  the 
Assignee  and  the  other  party  to  the  suit.  Ix  bb 
Latapib Cor.,  4 

8.  2f%--Arrangement  for   cultiva- 


tion of  indigo  and  management  of  factories  for 


INSOIiVENT  ACT  (ll  &  12  Viot.,  e.  21), 
8.  82 — continued, 

benefit  of  creditors, — T.  ^  Co,,  a  firm  in  Calcutta, 
the  mortgagees  of  oertun  indigo  factories  and  crops, 
mortgaged  them  to  the  A.  Bank,  the  Bank  stipulating 
to  make  advances  for  the  cultivation  and  manufac- 
turo  of  the  indigo  in  consideration  of  the  mortgage. 
T.  ^  Co.  became  insolvent,  and  the  Bank  went  into 
liquidation  and  a  provisional  liquidator  was  appoint- 
ed. On  application  by  the  Official  Assignee  to  the 
Court  to  allow  S.,  a  leading  merchant  in  Calcutta, 
to  carry  on  the  cultivation  and  manuf acturo,  on  the 
ground  that  the  whole  crop  would  otherwise  be  lost 
to  the  creditors, — Seld  that  the  Court  would  grant 
the  application,  and,  in  exeroise  of  tiie  power  given  by 
section  82  of  the  Insolvent  Act,  would  order  the 
indigo  factories  not  to  be  sold  until  further  notice,  and 
idlow  the  Official  Assignee  to  make  such  an  arrange- 
ment as  being  one  by  which  the  interests  of  the 
creditors  would  be  best  consulted;  the  right  to  hold 
the  produce  of  the  factories  to  be  to  such  extent  only 
as  the  interest  in  them  which  belonged  to  the  insol- 
vents, and  was  vested  in  the  Official  Assignee,  enabled 
him  to  give.    Iv  thb  mattbb  ob  Thomas  &  Co. 

[lInd.Jur.,N.a,862 

L  ■    ■•    Malpractice. — Counsel.— A 

person  from  whom  property  is  sought  to  be  taken 
under  section  86  of  11  &  12  Victoria,  Cap.  21,  is 
entitied  to  be  represented  by  counsel  Ib  thb  mat- 
tbb OF  NouTMOHUB  D088  .  11  B.  L.  B^  Ap.,  88 

2, Practice.—Bight  of  wii* 

ness  summoned  under  s.  36  to  appear  by  counsel. — 
A  witness  summoned  for  examination  under  section 
86  of  the  Insolvent  Act  is  not  entitled,  as  of  right, 
to  be  represented  by  counsel  The  attendance  of 
counsel  on  his  behalf  b  a  matter  of  practice  to 
be  settled  by  the  Judge  at  his  discretion.    Ib  thb 

MATTBB  OB  THB  FBTITION  OB  NVBSBT  EbSSOWJI 

[L  Ii.  B^  8  Bom.,  270 
8.  — Summons  to  insolueni  and 


creditors. — Practice. — ^An  application  for  a  summons 
to  insolvent  and  the  petitioning  creditors  to  be  exa- 
mined with  reference  to  the  debt  on  which  the  in- 
solvency had  been  adjudicated  should  be  made  to  the 
Commissioner.    If  bb  Khoda  Bux 

[1  Ind.  JUr,  N.  8.,  42 

Fresh  petition, — Practice, 


—Rule  14  of  Insolvent  Mules,  Bombay,— Held  that 
Rule  14  of  tiie  Insolvent  Court  at  Bombay,  requiring 
a  special  application  on  affidavit  and  notice  to  oppos- 
in?  creditors  before  a  fresh  petition  can  be  filed^  has 
reference  to  a  dismissal  upon  hearing,  and  not  to  the 
case  of  a  petition  dismissed  under  Rule  10.  Is  bb 
Mabbkji  Fbamji         •        .  8  Bom^  O.  C,  167 

Adjournment. — Illness   of 


insolvent, — Protection  order, — ^An  adjournment  on 
the  ground  that  the  insolvent  is  unable  to  attend  the 
Court  by  reason  of  ill-health  will  only  be  granted 
when  the  insolvent  enjoys  the  benefit  of  the  Court's 
order  granting  him  personal  protection.  In  bb 
Odoytoo  Chubn  Rot       .        .  Bonrke,  Ina,  8 


6. 


Death  of  insolvent, — Abate- 


ment.—JSffect  of  death  on  vesting  order,— The  death 
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msOLVEirP  ACT  (U  &  12  Vict.,  o.  21), 

8.  S6— continued. 

of  an  inBolvent  before  obtaining  bis  discbarge  does 
not  affect  tbe  rigbt  of  tbe  Official  Assignee  to  deal 
witb  tbe  property  of  sucb  insolvent,  nor  does  it  canse 
tbe  proceedings  in  sucb  insolvency,  so  far  as  the 
Official  Assignee  and  tbe  creditors  are  concerned,  to 
abate.  InkbSita&ahAbbjj^i.  Ex  pabtb  Svkdis- 
2>A8  Muui 10  Bom.,  68 


7. 


Ahaiemeni  o/nUt — Death 


of  party  inetituting  proceedings, — Mepreeentative. — 
Proceedings  in  tbe  Insolvent  Court  do  not  necessarilv 
abate  by  tbe  deatb  of  the  party  who  institutes  sucb 
proceemngs.  There  is  nothing  in  tbe  Insolvent 
Act,  or  in  the  Rules  of  tbe  Court,  which  prevents 
tbe  Commissioner  from  allowing  tbe  proceedings  to 
be  carried  on  by  the  representative  of  sucb  deceased 
party,  be  being  interested  in  them.  In  thb  mattbb 
ov  Rak  Sbbak  Mibsbb.  Paltit  V,  Jabki  Pbabad. 
Sakzajt  Ali  o.  Jabxi  Prasad     .  6  B.  !••  B^  119 

•  Bmlse  of  Ineolveni  Court, — 


Bute  26. — Leave  to  defend  euit  without  feee, — Leave 
granted  to  tbe  Official  Assignee  under  Rule  26  of  tbe 
Rules  of  tbe  Insolvent  Court  to  defend  a  suit  with- 
out paying  Court  fees.  Hibalal  Sbal  v,  Schillbb 
[7  a  L.  B^  Am  61 


a 


Final  dieeharge  where  ta- 


eolvent  i»  not  personally  present  in  Court, — Affida- 
9it  explaining  absence, — Opposition  to  final  dis- 
charge*— ^An  insolvent  who  has  obtained  a  rule  nisi 
for  his  final  discharge,  but  who  is  not  personallv 
present  in  Court  on  the  return  of  tbe  rule,  is  entitled, 
where  no  one  appears  to  (^pose  tbe  rule,  to  have  tbe 
rule  msde  absolute  on  bis  putting  in  a  sufficient  affi- 
davit explaining  bis  absence.    In  bb  Fox 

[I.Ii.B^ldCalo.,67 


8.89. 


i90s  SKT-OFP*43n-on  allowbd. 

[6  C.  I*.  B^ 


294 


1«  — ^-...  s.  40. — Assignment  to  trustees  for 
benefit  of  creditors, — Notice  to  creditors  to  register 
claims,Sefusal  of  trustees  to  register  claim  pre- 
ferred after  time, — Cause  of  action. — ^The  creditor  of 
an  insolvent,  who  had  assigned  all  his  property  to 
trustees  for  tbe  benefit  of  all  bis  creditors  generally, 
sued  him  for  his  debt,  joining  the  trustees  as  defend- 
ants on  tbe  ground  that  they  had  refused  to  register 
his  clum.  The  trustees  had  refused  to  register  tbe 
claim  on  tbe  ground  that  tbe  plaintiff  had  not  applied 
for  its  registxation  within  the  time  notified  by  them, 
and  that  he  would  not  consent  to  abide  by  tbe  order 
which  tbe  High  Court  might  make  on  an  application 
by  tbe  trustees  for  its  advice  regarding  tbe  claims  of 
creditors  who,  like  tbe  plaintiff,  had  applied  for  the 
registration  of  their  claims  after  such  time,  but  before 
the  assets  of  tbe  insolvent  bad  been  distributed.  Tbe 
deed  of  trust  empowered  tbe  trustees  to  distribute  tbe 
assets  of  tbe  insolvent  after  a  certain  time  among  the 
creditors  who  bad  preferred  their  claims  within  that 
time,  and  declared  that  they  should  not  be  liable  for 
sucb  distribution  to  creditors  who  had  not  preferred 
their  claims  within  that  time ;  but  it  did  not  empower 
them  to  refuse  to  register  claims  made  after  that  time 


nrSOLVBWT  act  (ll  &  12  Vlct,  0.  21), 
8.  40 — continued, 

but  before  distribution  of  tbe  assets.  Seld  that 
the  refusal  of  tbe  trustees  to  register  tbe  plaintiifB 
claim  gave  him  a  cause  of  action  against  them  i  and 
that,  inasmuch  as  the  plaintiff  bad  applied  for  tbe 
registration  of  his  claim  before  tbe  distribution  of  tbe 
assets,  the  trustees  bad  improperly  refused  to  register 
it    Ajushia  Nath  v.  Anant  Das 

[LI«.B.,8Alt,799 


2, ^roof  of  claim. — Dividend 

already  declared.-— A  claim  was  made  against  tbe 
estate  of  an  insolvent  in  respect  of  certain  bills  of  ex- 
change on  which  dividends  had  been  declared  in 
favour  of  tbe  present  claimant  by  tbe  Official  Assignee 
on  the  estates  of  two  other  insolvents,  but  which  bills 
of  exchange  were  also  included  in  tbe  present  claim. 
Held  that  tbe  dividends  declared  on  the  two  other  in- 
solvencies must  be  deducted  from  the  amount  of  the 
claim,  though  no  payment  in  respect  of  tbe  dividends 
declared  had  been  actually  made.  In  thb  mattbb 
OF  Pabxb  Pittas  .    8  B.  U  B.,  118 

8.  _^^  Proof  of  claim, — Giving  up 

security, — BeaUsation  of  security, — In  1870  tbe  firm 
of  8,  M,  ^  Co.,  of  Calcutta^  autboriBed  A,,  of  the 
firm  of  C,  N,  4*  Co,,  also  of  Calcutta,  to  indent  for 
them  for  iron  from  England.  In  pursuance  of  such 
authority,  C.  N,  4"  Co,  ordered,  through  their  London 
agents,  P.  P.  4*  Co,,  a  shipment  of  iron,  which  was 
duly  shipped  by  P.  P.  4"  Co.,  who  drew  against  the  said 
shipment  two  bills  of  exchange  for  B10,000  and 
B1,484-10,  respectively,  on  tbe  firm  of  8,  M,  4*  Co^ 
in  favour  of  C,  N.  4*  Co,  Tbe  bills,  on  presentation, 
were  duly  accepted  by  8.  M.  4*  Co,,  and  afterwards 
discounted  by  C,  N,  q^  Co,  with  tbe  Chartered  Mer- 
cantile Bank,  C,  N.  4"  Co,  at  tbe  same  time  deposit- 
ing witb  the  bank,  as  collateral  security  for  tbe  pay- 
ment of  the  biUs,  tbe  bill  of  ladii\g  for  tbe  iron 
shipped  from  England  by  P.  P.  4*  Co,  Subsequently 
both  8.M.S^  Co,  and  C.  N.  4*  Co,  filed  their  peti- 
tions in  the  Insolvent  Court,  and  were  adjudicated 
insolvents.  In  the  schedule  of  8,  M,  ^  Co,  tbe  bank 
was  inserted  as  a  creditor  in  respect  of  this  transac- 
tion for  B11,484-10.  When  the  biUs  of  exchange 
became  due,  they  were  duly  presented  for  payment  to 
tbe  acceptors,  but  were  dishonoured  and  protested  by 
tbe  bank  for  non-payment,  and  on  such  non-payment 
the  bank  sold  tbe  shipment  of  iron  for  which  it  held 
the  bills  of  lading,  and  realised  the  sum  of  B10,073- 
12-6.  Tbe  bank  claimed  to  prove  for  tbe  whole 
amount  in  tbe  schedule  against  the  estate  of  8,  M,  4* 
Co,  Held  that  tbe  bank  was  only  entitled  to  prove 
for  so  much  as  was  due  to  it  on  tbe  bills  of  exchange 
after  deducting  tbe  amount  realised  by  tbe  sale  of 
the  iron.  In  Uie  circumstances  of  tbe  case,  C.  N,  Sr 
Co,  were  interested  in  tbe  shipment  of  iron  as  weU 
as  ^.  Jf .  4*  Co,t  and  therefore  Uiere  was  no  obligation 
on  tbe  bank  to  give  up  tbe  security  before  proving  its 
chum,  but  it  might  have  proved  for  tbe  whole  amount 
of  the  debt  and  retained  tbe  security.  In  thb  kat- 
tbb  OB  Shib  Chandba  Mulliok  .  8  B.  Ii.  B*,  80 

4, S2  4-  3B  Viet.,  c,  71  (The 

Bankruptcy  Act,  1869). — Proof  of  claim,— Breach 
of  contract, —  Unliquidated  damages,^  A  claim  for 
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iNBOiiVwsrr  act  (U  &  12  viot,  o.  ai>, 

S.  40 — eotUtnued, 

ttnliqaidated  damages  ariBing  out  of  a  breach  of  con- 
tract was  allowed  to  be  proved  in  the  Insolvent  Conrt 
under  section  40,  Insolvent  Act.  Semble, — The  provi- 
sions of  the  English  Bankruptcy  Act  with  regard  to 
such  claims  apply  to  In(Ua.  Ik  thb  xattbb  ov 
Okbbtolall  Daw      •        .    13  B.  L.  B^  Ap^  2 

•  Proof  of  debts', — Trust  pro' 


perty, — As  the  Insolvent  Act,  by  virtue  of  the 
terms  of  section  40,  incorporates  all  existing  and 
fnture  enactments  passed  in  England  for  the  purpose 
of  determining  what  debts  may  be  proved ;  and  as  by 
section  16  of  tiie  Engtish  Act  of  1869  property  held  by 
the  bankrupt  in  trust  for  others  is  not  the  pro- 
perty of  the  bankrupt  divisible  among  his  creditors, 
such  property  cannot  be  regarded  as  having  vested  in 
the  Official  Assignee,  and  a  cestui  que  trust  creditor 
is  not  entitled  to  come  in  and  prove;  because  what 
is  being  administered  in  insolvency  is  the  insolvent's 
estate,  of  which  property  of  this  nature  does  not  form 

part.     IV  THB  MAITBB  OB  VABI^AIt&OA  ChASBI 

[L  L.  IL,  2  MaiL,  16 


6. 


Proof  qf  claim. — On  the 


25th  June  187^  A,,  the  father  of  JS.,  having  mort- 
gaged the  factory  X.  to  ^.  4*  Oo,,  to  secure  repayment 
of  fil2,000  advanced,  died  on  the  7th  September 
1874^  living  a  wUl  whereby  he  appointed  his  wife  C. 
sole  executrix  and  devised  to  her  factory  X.  On  the 
16tii  September  1876  another  mortgage  was  exe- 
cuted whereby  C.  further  charged  f^i^ry  X.  with 
the  repayment  of  further  advances,  and  B.  mort- 
gaged factory  Y.  as  a  further  security,  the  mortgage 
containing  a  stipulation  for  repayment,  within  one 
month  after  notice,  of  the  balance  due  in  excess  of 
B12,000.  B,  became  insolvent  in  July  1882.  No 
demand  was  made.  On  the  5th  January  1877  a 
balance  of  B27,552  remiuned  due,  which,  with  in- 
terest up  to  July  1882,  was  increased  to  R42,564. 
The  liquidators  of  8,  4*  Co.,  who  had  in  the  mean- 
time dissolved  partnership,  sought  to  prove  against 
JB.'s  estate  for  1130,564  after  deducting  the  ill2,000 
advanced  to  A.  Held  that  the  liquidators  (if  en- 
titled to  prove  at  all)  could  only  prove  for  the 
deference  between  the  sumT  of  fii80,564  and  the 
value  of  the  mortgage  security  after  realising  or 
giving  credit  for  the  value  of  the  first  security.    In 

THB  MATTBB  OV  AGABBO     .  •  12  C.  Ii,  iC,  166 

■  Saleofmortgagedproperttf. 


^S2  4*  33  Viet.,  r.  71  (The  Bankruptcy  Act, 
1869),Sulee  78  to  81.— The  insolvents  filed  their 
petition  on  17th  March  1878,  and  obtained  their 
final  discharge  on  2nd  September  1878.  After  their 
discharge  a  creditor,  to  whom  they  had  mortgaged 
certain  property,  made  an  application  for  the  sale  of 
the  mortgaged  properties,  and  the  petitioner  prayed 
for  an  order  for  an  account  of  what  was  due  on 
the  mortgage,  and  for  a  sale  under  the  conduct  of 
the  Official  Assignee ;  that  he  should  be  at  liberty  to 
bid  and  set  off  the  amount  of  the  purchase  against 
the  sum  due  to  him ;  that  if  any  other  person  became 
the  purchaser,  the  proceeds  should  be  paid  to  him  in 
liquidation  of  his  debt,  and  that,  after  crediting  that 
amount,  the  applicant  might  rank  as  a  creditor  to 
the  estate  for  any  remaining  balance.     The  Court 


INSOLVENT  ACT  (U  &  12  Vict.  e.  21)» 

8.  40— continued. 

ordered  the  sale  to  be  made  as  prayed  in  the  petition, 
the  Official  Assignee  to  reserve  a  price  on  the  pro- 
perty, and  duly  advertise  it  for  sale ;  if  not  sold  by 
public  auction,  application  should  be  made  to  the 
Court  by  the  Official  Assignee  for  leave  to  sell  by 
private  contract.  Iv  THB  kattbb  ot  Howard 
Bbotkbbb  .  .  18  B.  Ii.  IL,  Ap^  9 

g,  Distribution    of  assets, — 

Creditor  taking  bew^t  of  property  wkich  does  not 
pass  to  Assignee,— Tha  principle  that  one  creditor 
shall  not  take  a  part  of  the  fund  which  otherwise 
would  have  been  available  for  the  payment  of  all  the 
creditors,  and  at  the  same  time  be  allowed  to  come 
in  pari  passu  with  the  other  creditors  for  satisfaction 
out  of  the  remainder  of  that  fund,  does  not  apply 
where  that  creditor  obtains  by  his  diUgenoe  something 
which  did  not,  and  couldnol^  form  a  part  of  the  fund. 
Cookbbbll  v.  Diokbhb     .  2  Hoore's  L  A^  368 

9. Surplus  after  paying  cre- 
ditors in  fuU. — Interest  on  debts, — Nature  of  debts 
on  which  interest  is  payable. — If  the  estate  is  more 
than  sufficient  £b  pay  the  creditors  twenty  shillings 
in  the  pound,  the  surplus  is  to  be  applied  to  the  pay- 
ment of  interest  on  debts  bearing  interest  by  con- 
tract. The  debts  on  which  interest  ought  to  be 
allowed  to  creditors  out  of  a  surplus  remaining  in 
the  Official  Assignee's  hands,  after  payment  of  the 
scheduled  amount  of  debts,  are  such  only  as  bear  in- 
terest by  the  contract  of  the  parties,  either  express 
or  implied ;  not  upon  judgments  or  any  other  debts 
with  respect  to  which  interest  could  only  be  recover- 
ed qud  damages.    In  thb  kattbb  of  MacClbav 

[1  Mad^  220»  note 

S.  ^.—Preferential  claims.— Costs. 

— JBuropean  assistants  and  native  workmen  of  insol- 
vent firm. — The  application  for  payment  under  section 
42  of  the  Insolvent  Act  must  be  taken  to  imply  con- 
sent to  a  dissolution  of  the  contract  of  service  by  the 
filing  of  the  petition.  Claims,  therefore,  by  servants 
of  an  insolvent  firm  only  allowed  up  to  date  of  insol- 
vency, not  to  the  end  of  the  month.  Claim  of  servant 
who  had  left  insolvent's  service  before  date  of  in- 
solvency allowed,  but  only  for  so  much  as  accrued 
due  to  him  within  the  six  months  previous  to  insol- 
vency. Sum  agreed  to  be  paid  to  an  assistant  as 
extra  salary  or  remuneration  for  making  up  insol- 
vent's statement  to  be  laid  before  the  creditors, 
disallowed.  Costs  of  the  applications  allowed  out  of 
the  estate.  One  claimant  was  manager  of  the  insol- 
vents' business  at  Simla  on  a  salary  of  R850  per  month, 
up  to  11th  April  1867,  when  one  of  the  partners  wrote 
to  him,  promising  him  commission  to  make  his  salary 
up  to  B600.  During  the  six  months  previous  to  thie 
insolvency  he  had  received  fiS,lOO,  being  more  than 
the  salary  claimed  for  six  months.  Claim  disallowed. 
Ih  thb  kattbb  op  Paiulb  Pittab  &  Co. 

[6B.I..R,Ap«144 


8.  48. — Winding  up  vf  ewnpang.- 


Payment  of  sertants^  salaries. — Companies  Act, 
1866,  s.  178.— Under  section  46  of  the  Insolvent  Act 
the  Court  on  the  failure  of  a  bank  orderedi  the  salaries 
of  the  employ^  of  the  bank  to  be  paid,  the  payment 
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IN80LVXSNT  ACT  (U  ft  12  Vlot^  o.  21), 
a  46 — coniimued, 

to  be  oonflned  to  the  salary  already  earned  at  tbe 
date  of  failore  of  the  bank.  The  Conrt  refnsed  a 
more  extended  application  for  six  months'  salary  in 
lien  of  notice  and  the  amount  payable  to  them  under 
their  agreements  as  passage-money  and  expenses  of 
passage,  which  it  was  contended  coald  be  granted 
under  Section  178  of  the  Companies  Act.  Iv  tbb 
mattsb  ot  thk  coxfaitus  aot,  1866,  altd  ov  thb 
Agaa  and  Mastebmam'b  Bans 

[1  IncL  Jut.,  ST.  8^  850, 862 

But  MS  IV  THB  HATISB  OF  THB  CALCUTTA  StBAM 

Tua  Abbooiation     •    2  IncL  Jur^  N.  8^  17 


—  S.47. 
8ee  8.  60 
See  B.  51 

See  B.GOe 


.    6  BonLt  O.  C^  61 

.  LIj.B.,6Calo.,70 
[I.  L.  B^  8  MacU  97 

.    8  Bom^  O.  C  87 

[9  Bom.,  1 

■  ■  Pereomal  diechmr^e, — Liability 
of  intoheiU  to  pay  eubeequent  oalU.-^  Winding  up  of 
compawf,— Companies  Act,  X866,  mm.  98,  i60.— An 
insolvent,  a  holder  of  shares  in  a  joint-stock  com- 
pany, on  the  2l8t  of  May  1866,  obtained  his  per- 
sonal discharge  under  section  47  of  the  Insolvent 
Debtors  Act,  but  hiB  name  still  continued  on  the 
register  of  the  company,  the  Official  Assignee  not 
having  elected  to  take  the  shares.  The  company  was 
subsequently  (on  the  13th  of  April  1867)  ordered  to 
be  wound  up.  Seld  that  the  insolvent's  liability  to 
pay  calls  on  the  shares  still  continued,  notwithstand- 
ing his  personal  discharge.  Ih  bb  Mbboahtilb 
Cbbdit  and  Fibanoial  Abbooiatiob,  Damabkab's 
Cabb  ....    8BonwO.C^117 


•.49. 


See  Civil  Pboobdubb  Codb,  1882,  s.  244 
— Pabtibb  to  Suit. 

[I.  li.  B.,  7  AIL,  762 

Eight  of  Official  Aeaignee  to 

he  made  party  to,  or  apply  in,  a  euit  off'tinet  insolvent 
pending  vesting  order. — Letters  Patent,  el,  17, — ^The 
Official  Assignee  has  no  legal  right  under  the  Insolvent 
Act  to  apply  to  be  made  a  party  to  suits  against  the 
insolvent  pending  at  the  time  of  a  vesting  order  being 
made,  nor  has  he  the  power,  after  judgment  and  decree 
have  been  pronounced  in  a  suit  against  the  insolvent 
prior  to  his  vesting  order,  to  get  himself  made  a  party 
to  such  suit  with  a  riew  of  setting  aside  the  judg- 
ment or  appealing  therefrom.  By  section  17  ox  the 
Letters  Intent  constituting  the  High  Court,  the 
practice  of  the  Insolvent  Court  (where  any  such 
practice  is  specifically  pointed  out  by  the  Insolvent 
Act  or  the  riiles  framed  under  it)  is  not  affected  by 
the  amalgamation  of  the  Courts ;  and  under  section 
49  of  the  Insolvent  Act,  Uie  Official  Assignee,  after 
schedule  filed  and  before  the  discharge  of  the  In- 
solvent, may  apply  to  any  Court  in  which  a  suit  is 
brought  agunst  the  insolvent  for  any  debt  or  demand 
admitted  in  the  schedule,  or  disputed  as  to  amount 
only,  for  a  stay  of  process  or  execution ;  but  where  no 
schedole  has  been  filed,  the  Official  Assignee  cannot 


msoiiVBNT  ACT  (U  &  12  Vict,  a  SI), 

B.  4B ^continued, 

adopt  that  course.  Ik  bb  Hitnt,  Movhbt,  &  Co. 
Ex  pabtb  Gamblb  v.  Bholagib  Mavgib 

[1  Bom.,  261 

L B,  50. — J^andulent   practice    in 

trade. — Power  of  Court  to  punish  criminally. — Certi- 
ficate refused  where  insolvent  had  been  guilty  of  frau- 
dulent practices  in  trade.  Certificate  suspended  in  the 
case  of  a  partner  at  home  who,  though  innocent  of  the 
fraudulent  practices,  omitted  to  give  notice  to  the 
parties  intended  to  be  defrauded*  The  Insolvency 
Court  has  no  power  to  punish  criminally  for  fraudu- 
lent practices  in  trade.  This  is  left  to  the  action  of 
creditors  through  the  channel  of  the  criminal  law. 
In  BB  Jahbbbn  V.  Kbvbb  .        .    Cor.,  18 


2  B.  60  and  8.  47.— Poiiw  of  Com- 
missioner.— Adjournment  of  petition  till  expiration 
oj  imprisonmenU^K  Commissioner  sitting  in  In- 
solvency, while  sentencing  an  insolvent  to  imprison- 
ment on  the  criminal  side,  under  section  60  of  the 
Insolvent  Debtors  Act,  lias  power,  in  addition,  to 
order  that  the  further  hearing  of  the  insolvent's 
petition  be  adjourned,  with  or  without  protection, 
under  section  47,  beyond  the  expiration  of  such  term 
of  imprisonment,    jjr  bb  Mabikji  Shapttbji  Kaka 

[6  BoxKL,  O.  C  61 


1, B.6L — Expectation     of  paying 

debts.-^  Ground  for  deferring  personal  diseharge. — 
The  words  in  section  51  of  the  Insolvent  Act  relat- 
ing to  debts  contracted — "  without  having  any  reason- 
able or  probable  expectation  at  the  time  when,  con- 
tracted of  paying  them  "~are  pointed,  nbt  at  the  case 
of  a  man  who  incurs  a  debt  knowing  that  he  cannot 
pay  his  debts  generally,  but  at  that  of  a  man  who 
incurs  a  debt  knowing  that  he  cannot  repay  that 
debt.  The  words  in  the  same  section — **  if  it  shall 
appear  tliat  the  insolvent's  whole  debts  so  greatly  ex- 
ceeded his  means  of  providing  for  the  payment 
thereof  during  the  time  when  the  same  were  in  course 
of  being  contracted,  reference  being  had  to  his  actual 
and  expected  property  as  to  show  gross  misconduct  in 
contracting  the  same"— apply  not  to  this  or  that 
debt,  or  class  of  debts,  but  to  all  the  debts  contracted 
for  some  years  past;  and  under  the  circumstances 
of  the  case  ailord  ground  not  for  excepting  any  speci- 
fied debt  under  section  61,  but  for  deferring  the  dis- 
charge under  section  47.  In  thb  xaxtbb  ob  thb 
pbtition  ov  Cowib 

[L  !<.  B.,  6  Cal(x»  70: 7  G.  I..  B^  19 


2,  •      Trading   in  reckless  man- 

ner. — Reckless  trading,  although  unaccompanied  by 
any  legal  or  moral  fraud,  is  a  ground  for  suspending 
protection.    Iir  bb  Bagoot       .    Bourke,  lxLS.9  6 


8. 


-  Discharge  of  insolvent  after 


imprisonment. — Execution  of  decree  by  arrest  of 
insolvent. — Where,  under  section  61  of  tlie  lusolvent 
Debtors  Act  (11  k  12  Victoria,  Cftp.  21),  it  has  been 
a^ijudged  that  an  insolvent  shall  be  forthwith  dis- 
charged from  all  his  debts,  kc.,  except  as  to  certain 
specified  debts,  and  as  to  these  that  he  shall  be  dis- 
charged so  soon  as  he  shall  have  been  in  custody,  at 
the  suit  of  the  person  or  persons  who  shall  be  creditor 
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nrSOIiVENT  ACT  (U  &  12  Vlet^  c.  SIX 
••  61 — continued. 

or  creditors  for  the  same  respectively,  for  such  period 
as  the  Conrt  shall  cUrect ;  sach  an  order  of  adjudication 
does  not  in  itself  operate  as  an  order  for  the  imprison- 
ment of  the  insolvent,  but  the  detaining  creditor,  if 
he  wishes  to  arrest  or  detain  the  insolvent  for  such 
period,  must  (if  he  have  not  already  done  so)  place 
himself  in  a  position  to  issue  execution  against  the  in- 
solvent.   In  bb  Manchabji  Hib^i  Readymoitbt 

[6  BonL,  O.  C^  56 

'  4. ■  8. 61  and  8. 47. — DUeharge  except 

OM  to  one  debt, — Committal  on  one  debt  to  priton. — 
By  an  order  made  under  the  provisions  of  11  &  12 
Victoria,  Cap.  21,  it  was  directed  that  an  insolvent 
debtor  was  entitled  to  his  discharge  as  to  all  the  debts 
mentioned  in  his  schedule,  save  and  except  the  debt 
due  to  a  certain  creditor,  and  as  to  such  debt  that  the 
insolvent  should  be  entitled  to  be  discharged  as  soon 
as  he  had  been  in  custody  at  the  suit  of  the  creditor 
for  six  months,  and  it  was  further  ordered  that  the 
insolvent  be  committed  to  custody  in  respect  of  this 
debt  for  six  months, — Held  that  the  order  of  com- 
mittal was  within  the  power  given  to  the  Court  by 
sections  47  and  61  of  11  &  12  Victoria,  Cap.  21. 
Nixon  v.  Chabtbbbd  Mxboantilb  Bank 

[I.Ii.JEl.,81Cad^97 


8.  69  and  8. 7.— -Order  of  discharge, 

Effect  of, — Interest  received  after  order  af  discharge 
by  Official  Assignee, — Under  a  vesting  order  an  insol- 
vent's estate  became  vested  in  the  Official  Assignee, 
who  paid  the  scheduled  creditors  the  principal  of  their 
debts.  A  discharging  order  was  then  made  under 
section  59  of  the  Insolvent  Debtors  Act  (11  Vic- 
toria, Cap.  21).  At  the  date  of  such  order  the  Official 
Assignee  had  fil48-l-8  to  the  credit  of  the  insolvent's 
estate.  He  subsequently  received  the  interest  on  cer- 
tain securities  which  had  been  bequeathed  to  the  in- 
solvent for  his  life  before  the  date  of  the  vesting 
order,  field  that  the  discharging  ordier  did  not  make 
the  vesting  order  void ;  nor  as  regarded  the  estate  vest- 
ed in  the  Official  Assignee  did  it  re-vest  immediately 
the  right  of  property  in  the  insolvent :  that  creditors 
are  entitled  to  interest-carrying  debts  out  of  a  surplus 
remaining  in  the  Official  Assignee's  hands  after  pay- 
ment of  the  scheduled  amount  of  debts :  that,  not- 
withstanding the  discharging  order,  the  Court  might 
direct  the  fil43-l-8,  and  the  interest  subsequently 
received,  to  be  paid  to  the  insolvent's  creditors  rate- 
ably  in  respect  of  interest  on  their  debts  calculated 
down  to  the  date  of  the  discharging  order,  and  that 
the  balance  should  be  paid  to  the  insolvent  or  his  re- 
presentative :  that  the  interest  subsequently  received 
by  the  Officiid  Assignee  was  "neither  after-acquired 
property  "  within  the  meaning  of  section  59,  nor  "  a 
debt  growing  due  to  the  insolvent  before  the  Court 
shall  have  made  its  order"  within  the  meaning  of 
section  7  of  11  Victoria^  Cap  21.  IN  thb  hattbb  ot 
PxBBiBA 1  Mad.,  217 

In  THB  XATTBB  07  MAOCLBAN 

[1  Mad.,  SI20,  note 
•  8. 60.— 2Va<^. — "Discharge, — Snb- 


sequent  suit  for  debt  not  entered  in  schedule. — De- 
fendant, who  had  taken  the  benefit  of  the  Insolvent 


INSOLVEirF  ACT  ai  *  12  Viot,  o.  21% 
8.  eO^eontinued. 

Act,  was  sued  b^  plaintiff  for  a  debt  oontracted 
previously  to  his  insolvency,  £he  debt  not  having  been 
entered  in  the  insolvent's  schedule  at  the  time  of 
his  final  discharge.  Held,  insolvent  being  a  trader, 
that,  under  the  provisions  of  section  60  dF  the  In- 
solvency Act,  taken  in  connection  with  6  &  6 
Victoria,  Gap.  122,  the  discharge  was  good  and  vafid, 
and  that  subsequently-acquired  proper^  oould  not  be 
attached  for  any  debt  disdiarged  under  the  insolvency, 

BBBTT  «.  SOHOKBBSTBDT    •  .  .     2  B^e,  1 

Trader.  —  2l£uiadam,  —  A 


mukadam  is  not  a  trader  within  the  meaning  of  the 
Insolvent  Act,  11  &  12  Victoria,  Cap.  21,  and  is  not 
therefore  entitled  to  obtain  a  discharge,  in  the  nature 
of  a  certificate,  under  section  60  of  that  Act.    Iir 

THB  XATTBB  OB  COWABJI  EdAUI 

[I.  la.  B.,  6  BonL,  1 


8. 


Agent  4if  Compang  paid  bg 


commission, — Trader, — Broker. — The  agent  of  a 
company  or  private  individual  who  procures  and 
receives  parceli  for  transmission  by  his  empk^ers,  or 
who  by  his  personal  exertions  obtains  passengers  for 
their  oAk,  although  he  may  be  entrusted  with  the 
receipt  or  price  of  carriage,  and  is  pud  by  commission, 
is  not  a  broker  or  trader  within  the  meaning  of  the 
Insolvent  Act    iB  BB  Camfbbll     .   2  Hyde,  177 

Order  of  discharge  on  debts 


not  in  scheduU, — The  order  of  mscharge  of  an  insol- 
vent trader,  under  section  60  of  the  Insolvent 
Debtors  Act,  operates  to  discharge  such  trader  from 
all  debts  that  oould  be  proved  in  the  matter  of  his  in- 
solvency, whether  they  are  specified  in  his  schedule  or 
not  Dadabhai  Nasabvanji  v,  Mabibji  Shapubji 
E4KA  ....    7  Bom.,  O.  C<,  22 

Effect  of  final  discharge. — 


Bankrupteg  Act,  186U — £remia  on  policy  ofinsur* 
anee, — An  insolvent  obtained  his  final  discharge  in 
April  1863.  Held  that  he  was  not  still  liable,  under 
the  provisions  of  the  English  Bankrupt  Act,  1861, 
section  164^  for  the  asoertidned  value  of  certain  premia 
on  a  policy  of  insurance  which  he  had  undertaken. 
Obato.  CmoK         ....    Gor.,ld6 

Company, — Winding  up.--' 


8uii  against  contributory  on  the  B  list. — Notice. — 
Plea  of  discharge  in  insolvency. -^Foreign  judgment, 
— Plea  in  suit  on  a  foreign  judgment, — Balance  or^ 
der.— 'English  Companies  Act,  1862.— The  plaintiffs, 
who  were  an  English  joint-stock  company  registered 
under  the  EngUsh  Companies  Act  of  1862,  sued  the 
defendant  as  a  past  member  of  the  bank,  upon  a 
balance  order  of  the  High  Court  of  Justice  in  England 
dated  24th  February  1881,  to  recover  the  sum  of 
£678-8.  The  balance  order  recited  that  it  was  made 
upon  the  application  of  the  official  liquidator  of  the 
bank,  and  that  there  had  been  no  appearance  on  be- 
half of  the  oontributories.  The  defendant  pleaded 
that  he  had  not  received  notice  that  his  name  was 
about  to  be  placed  on  the  list  of  oontributories,  or 
notice  of  the  application  of  the  official  liquidator 
recited  in  the  balance  order,  and  he  contended  that  he 
was  not  bound  by,  or  liable  under,  that  order.     He 
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a,  60 — continued, 
further  pleaded  (md  it  was  admitted)  that  the  order 
for  winding  np  toe  plaintiffs'  bank  was  in  July  1866 ; 
that  he  had  filed  his  petition  in  insolvency  on  19th 
l^ovember  1866,   and    had  obtained  his  discharge 
nnder  section  60  of  the  Insolvent  Act  (Statute  11  & 
12  Victoria,  Cap.  21)  on  the  80th  September  1867; 
and  he  contended  that  by  that  order  he  was  discharged 
from  liability.    Beld,  upon  the  evidence,  that  service 
upon  the  deEendant  of  the  various  notices  was  suffi- 
ciently proved.  Meld,  also,  that  although  the  defend- 
ant's insolvency  and  his  discharge  under  section  60  of 
the   Insolvent  Act,  which  was  subsequent  to  the 
order  for  the  winding  up  of  the  bank,  might  have 
absolved  him  from  further  liability  to  the  plaintiffs, 
and,  if  pleaded  in  the  Court  in  England,  might  have 
prevented  his  being  placed  on  the  list  of  contribu- 
tories,  yet  that  the  Court  could  not,  in  this  suit,  give 
effect  to  the  defendant's  discharge.    The  present  suit 
was  a  suit  upon  aforeigq  judgment,  and  the  defendant 
could  not  now  be  permitted  to  plead  a  defence  which 
he  had  an  opportunity  of  pleading  in  the  foreign  Court. 

LOMDOK,   BOXBAT,   AND  MbDITXBBAKBAN    BANK  «. 
BUBJOBJI  SOBABJI  LtWATTA 

[LI>.B^9Bom^d46 

See  LoiTDOir,    Bombay,   and   Mbditbbbahbah 
BA»K,  V,  HOBMAflJI  Pbbtakji 

[8  Bom.,  O.  C,  200 


7. 


8.  60  and  8.  4!I.—Iinal  die- 


ekarge.'^Bights  of  oppoaxng  creditor. — Orounde  of 
opposition  where  personal  discharge  has  been  granted 
without  opposition,— An  opposing  creditor  who  has 
not  filed  grounds  of  opposition  to  or  opposed  the  per- 
sonal discharge  (under  section  47  of  the  Insol- 
vent Debtors  Act)  of  an  inselvent  trader,  can  never- 
theless come  in  and  oppose  the  insolvent  trader's  ap- 
plication for  his  final  discharge  under  section  60  of 
the  Act.  The  grounds  of  such  opposition  may  include 
matters  which  might  have  been  put  forward  as 
grounds  for  opposing  the  insolvent  trader^s  personal 
discharge  undsr  section  47  of  the  Act,  and  need  not 
necessarily  be  confined  to  matters  dther  not  known 
at,  or  that  have  occurred  since,  the  Idme  of  the  per- 
sonal discharge  being  granted.  The  Court,  in  consi- 
dering whether  it  will  grant  or  refuse  to  an  insolvent 
trader  his  final  discharge,  wiU  take  into  consideration 
the  whole  course  of  the  mercantile  dealings  of  the  in- 
solvent trader,  and  will  not  confine  itself  to  his  con- 
duct with  reference  to  the  opposing  creditor  merely. 
IH  XB  Pbbtahji  SHAFxnwi  Kaxa 

[8  Bom.,  O.  C,  87 

8.  60  and  88.  47  &  60.— Per- 


sonal  discharge,^8ubsequent  enquiry  before  final 
disehargc—An  insolvent  whose  personal  discharge 
has  been  opposed  under  section  47  of  the  Insol- 
vent Act,  can  be  again  opposed  by  the  same  credi- 
tor, and  on  the  same  grounds,  when  he  applies  for  an 
absolute  discharge  under  section  60.  The  order  made 
on  the  hearing  of  the  petition  under  section  47  of  the 
Act  can  be  used  as  evidence  against  the  insolvent  when 
applying  for  his  discharge  under  section  60,  provided 
that  such  order  clearly  states  the  offences  established 
against  the  insolvent.  An  insolvent  by  being  punish- 
ed under  section  GO  of  the  Act  does  not  thereby  oease 


OTSOIiVBNT  ACT  (U  &  12  Vtct,  c.  21), 

8.  BO— continued. 

to  be  liable  in  respect  of  such  offences  when  he  ap- 
plies for  his  discharge  under  the  60th  section.  The 
discharge  under  section  60  of  an  insolvent  who  has 
already  obtained  his  discharge  under  section  47  is  not 
as  of  course,  but  will  depend  upon  the  general  con- 
duct of  the  insolvent  both  before  and  subsequent  to 
his  obtaining  his  discharge  under  section  47.     In  bb 

COOBLAWALLA  .  .  ,  .  .9  Bom.,  1 


88.  60&6L 


8ee    CoMPANT— WntDiKO    up— Gbhbbal 
Cabbs  .        .   I.  Ij.  B.,  10  Bonw,  682 

8.  62. — Crown^ebt. — Judgment-debt 


in  name  of  Secretary  of  State  for  India  in  Coun- 
cil,— A  judgment-debt  due  to  the  Secretary  of  State 
for  India  in  Council,  arising  out  of  transactions  at  a 
public  sale  of  opium  held  by  the  Secretary  of  State 
for  India  in  Council,  is  a  debt  in  respect  of  Crown 
property,  and  therefore  a  "  debt  due  to  our  Sovereign 
lady  the  Queen  "  within  the  meaning  of  section  62 
of  the  Insolvent  Act.  In  determining  whether  or  no 
a  debt  falls  under  the  denomination  of  a  Crown-debt, 
the  question  is  not  in  whose  name  the  debt  stands, 
but  whether  the  debt,  when  recovered,  falls  into  the 
coffers  of  the  State.  Principle  in  Secretary  of  State 
for  India  in  Council  v.  The  JBomhig  Landing  and 
Shipping  Company,  6  Bom,  O.  C„  23f  followed. 
JuDAH  V.  Sbcbbtaby  07  Statb  tob  India  nr 
CouNOu.      •        .        .    I.  Ifc  B.y  12  Calc,  4i5 

88.  72,  ^Z.^Emdenee  not  in  vfrit- 


ing, — Appeal, — ^Where  the  evidence  has  not  been  taken 
down  in  writing  as  provided  by  section  72  of  the  In- 
solvent Act,  the  evidence  cannot  be  gone  into  on  appeal 
under  section  73.  In  thb  kattbb  of  Adjudhia 
Fbasad.    Jaibak  Gib  v,  Milleb 

[7  a  L.  B^  74 :  15  W.  K.,  O.  0, 16 

Appeal, — Mode  of  compu- 


tation of  time  for  appeal, —  Vacation, — In  order  to 
enable  an  insolvent  to  appeal  from  an  order  passed  in 
the  matter  of  his  petition,  notes  of  the  evidence  must 
betaken  at  the  hearing  by  an  officer  of  the  Court.  In 
the  Ume  allowed  for  appealing,  the  vacation  is  to  be 
computed,  unless  such  time  expire  during  the  vacation, 
in  ^mich  case  the  petition  of  appeal  must  be  presented 
to  the  Court  or  a  Judge  on  the  first  day  after  the  vaca- 
tion.   In  SB  Laxhmidab  Hansbaj 

[6  Bom.,  O.  C  68 

-  Appeal, — Evidence,  Mode  of 


8. 

recording, -'In  order  to  enable  the  High  Court  to  hear 
the  appeal  of  an  opposing  creditor  from  an  order  made 
upon  the  hearing  of  an  insolvent's  petition  which  such 
creditor  opposes  (and  upon  which  evidence  is  taken), 
it  is  necessary  that  notes  of  all  the  evidence  at  the  hear- 
ings should  be  recorded  by  an  officer  of  the  Insolvent 
Court.  In  re  Lakhmidas  Sansraj,  6  Bom,,  O.  0,, 
63,  in  substance  followed.  Kallianpas  Eibpabaii 
V.  Tbikamlal  Gulabbai       .        •    9  Bom.,  807 

L 8.  78, — Appeal, — Bower  of  Com- 

missxoner,'^A  Commissioner  has  no  power,  under 
section  73  of  the  Insolvent  Act,  to  extend  the  time 


Digitized  by 


Google 


(    2C76    ) 


DlGKST  OP  CASKS. 


(    2C7G    ) 


IKBOLVBNT  ACT  (U  ft  12  ViOt,  O.  21), 
8.  78 — continued. 

for  presenting  a  petition  of  Appeal  from  an  order  <rf 

the  Inaolvent  Court.    Ik  bb  GfiOLAH  Rabul  Khan 

[1 B.  li.  B^  O.  C^  180 

2* — -^_— _  Power  of  Commiationer, — 

dttaehment  ofyroperiyi  Application  for,— TYke  go- 
mastah  of  an  insolvent  claimed  to  retain  certain  pro« 
perty  as  against  the  insolvent,  and  disobeyed  an  order 
of  Court  that  he  should  make  over  the  property  to 
the  Official  Assignee,  whereupon  an  order  of  attach- 
ment was  made  absolute  against  him.  Before  such 
order  was  made  absolute,  Uie  gomastah  and  another 
person  had  obtained  a  money-decree  against  one  jR. 
JSeld,  the  Commissioner  had  no  powers  except  those 
conferred  by  the  kct,  and  therefore  could  not  grant 
an  application  by  the  Official  Assignee  that  half  the 
amount  of  the  decree  still  in  the  luinds  of  R.  should 
be  attached  and  brought  into  Court.  Ik  bs  KhbtT- 
SbtDas     ....    8  B.  la.  B.,  A]>.»  14 


8. 


Citil  Procedure    Code,    «• 


S42, — Appeal  from  Commi*»ioner  of  Inaolrent 
Court,— Security  fbr  co*<».— Section  342  of  Act  VIII 
of  1859  did  not  apply  to  appeals  from  the  orders  of 
a  Judge  sitting  as  a  Commissioner  of  the  Insolvent 
Court.  The  right  of  appeal  is  given  by  section  73 
of  the  Insolvent  Act,  and  the  Court  cannot  im- 
pose on  the  appellant  a  condition  that  he  shall  give 
security  for  the  costs  of  such  an  appeal.  Ik  thb 
MATTBA  OF  Ram  SbbAK  MI88BB    .    6  B.  Ii.  B.»  179 

Security  for  coats, — Non- 


appearance of  inaolvent, — On  an  application  for  de- 
posit of  security  for  costs  in  an  appeal  by  an  insol- 
vent under  section  73  of  the  Insolvent  Act,  in  a  case 
where  the  insolvent  had  been  sentenced  to  imprison- 
ment under  section  50  of  the  Act,  and  it  was  shown 
that  he  had  absconded,  the  Court  declined  to  make 
any  order  for  security  for  costs,  but  refused  to  hear 
the  appeal  unless  the  insolvent  was  present.  iK  thb 
XATTBS  OF  Ghabsbbbax    •    16  B.  L.  B.,  Ap.,  10 


5.  Opposing  creditor  taken  hy 

auipriae, — Diaeharge, — Power  of  Commiaaioner  to  aei 
aaide  diacharye, — Where  an  opposing  creditor  being, 
without  any  default  on  his  part,  misled  as  to  the  time 
when  an  insolvent's  petition  was  to  come  on  for  hear- 
ing, failed  to  appear  when  the  petition  was  called  on, 
and  the  insolvent  obtained  his  discharge  eOD  parte,  the 
Appelate  Court,  on  the  ground  that  the  opposing 
ci^tor  had  been  taken  by  surprise  set  aside  the 
order  of  discharge  and  restored  the  case  to  the  board. 
8emble,—Tha,t,  under  the  circumstances,  the  Commis- 
sioner sitting  in  insolvency  had  no  jurisdiction  to  set 
aside  the  o^er  of  discharge.  Dwaseadas  Lalu- 
BHAi  V,  Blackwbll      •        .        .8  Bom.,  819 

6. Appeal,-— Procedure,— Form 

of  petition  of  appeal. —  Civil  Procedure  Code,  a, 
690, — The  procedure  as  to  appeals  from  orders  under 
the  Civil  Procedure  Code,  1882,  is  not  made  appli- 
cable by  section  590  to  appeals  from  orders  under  the 
Insolvent  Act.  No  particular  form  is  prescribed  for 
petitions  of  appeal  under  the  latter  Act.  In  this  case 
the  so-called  memorandum  of  appeal  was  held  to  be 


nrSOLVEMT  ACT  (U  &  la  Vlot,  a.  fill, 
8.  78 — eoniiwued, 

a  good  petition  of  appeal  under  the  Act.    Ik  yhb 

ICATTBB    OF    BBOWK    (CLAIX    OF    DWABEA     Na»H 

MiTTBB)  .    L  L.  B.,  12  Galo.,  829 


1.  — — —  8.  W,— Entering  up  judgment 
againat  inaolvent  for  wn-appearancc-^TYke  insolvent 
not  appearing  when  his  petition  came  on  for  hearing, 
an  order  was  made,  on  the  application  of  the  Official 
Assignee,  that  the  insolvent  should  attend  on  a  day 
fixed  for  the  purpose  of  being  examined :  the  order 
to  be  served  on  him  in  the  meantime.  On  the  day 
fixed  he  did  not  appear,  and  an  application  was  gmnt- 
ed  that  judgment  should  be  entered  up  against  him 
under  section  86  of  the  Insolvent  Act.  That  section 
was  not  repealed  by  Act  XIV  of  1870.  Ik  thb 
mattbb  of  CoatBLLO  .        •    8  &  la.  R.  Ap.,  67 


Judi 


dgmeni  entered  up  under 
(II  ^li 


*.  86  of  the  Inaolveni  Act  (Jl  ^  12  Vict,,  e.  21),— 
JSxteution, — Practice, — Procedure, — Civil  Proce- 
dure Code,  1882,  aa,  638,  649,— A.  judgment  entered 
up  under  section  86  of  the  Insolvent  Act  (11  it  12 
Victoria,  Cap.  21)  is  a  judgment  of  the  High  Court, 
and  must  be  executed  under  the  provisions  of  the 
Civil  Procedure  Code.  Ik  bb  Bhaowakdas  Hub- 
JiVAK     ....    t  la.  B.,  8  Bom.,  611 


8. 


Ahaeni  and  abaconding  in- 


aolvent, Entering  up  judgment  againat, — Where  an 
insolvent*  who  had  not  received  his  discharge,  left  the 
jurisdiction  of  the  Court  pending  the  further  hearing 
of  his  petition  for  the  benefit  of  the  Act  for  the  Re- 
lief of  Insolvent  Debtors,  and  there  was  reason  to  be- 
lieve that  he  would  not  return  to  the  jurisdiction,  the 
Court  ordered  judgment  to  be  entered  up  under  sec- 
tion 86  of  the  Act  for  tne  amount  of  the  debts  ap- 
pearing in  his  schedule.    Ik  thb  mattbb  of  Eno« 

LI8H 7  C.  la.  B.,  878 

INSPBCTIOir  OF  DOCUMEirFS. 

1. Time  for  ordering  defendant 

to  ftumish  list  of  documents.— The  Court  will 
not  order  a  defendant  to  furnish  the  plaintiff  with  a 
list  of  documents  till  after  the  plaintiff  shall  have 
filed  his  written  statement.    Oolb  p.  Kukab 

[2  Hyde,  279 

2, Fraotioe.^4/^af^   of    doeu* 

menta.—lnaujficiencg  of  affidavit,— Alteration  by 
letter  of  terma  of  notice  already  aerved,— Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  aa,  131  and  133.— 
Before  the  Court  will  make  an  order  under  section 
133  of  the  Code  of  Civil  Procedure,  the  preliminary 
steps  mentioned  in  section  131  must  be  taken  by  the 
party  applying  for  the  order.  Mohbkdbo  Kath 
Dawk  v.  Ibhuk  Chuitdbb  Dawk 

[I.  li.  B.,  10  Calo.,  66 

8. 


DiaoOTery.  —  Civil     Procedure 

Code,  aa,  129, 136, — Diaeovery  ofd*>eumenta. — Parda- 
naahin  women. — In  a  suit  brought  by  two  Mahom- 
medan  parda-naahin  ladies  for  recovery  of  im- 
moveable property  by  right  of  inheritance,  an  order 
was  passed,  under  section  129  of  the  Civil  Procedure 
Code>  requiring  the  plaintiffs  to  declare  by  affidavit 
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XErSPBCTlON   OIP    DOCUMENTS.— Dis- 
covery— continued, 

*'  all  the  papers  oonnected  with  the  points  at  issue  in 
t>he  case  which  were  or  had  been  in  their  possession 
or  controL"  After  some  ineifectual  proceedings,  the 
|>Uintiifs  were  peremptorily  ordered  to  file  their  affi- 
davit on  a  certain  date.  On  that  date  an  affidavit 
^«as  filed  on  their  behalf  by  their  brother  and  mook- 
tear,  with  a  list  of  their  documentary  evidence,  but 
the  affidavit  and  list  were  considered  defective  upon 
several  grounds,  one  of  which  was  that  the  affidavit 
ought  to  have  been  made  by  the  plaintiffs  personally. 
Further  time  was  then  given  to  the  pUintiifs  to 
amend  these  defects,  and  ultimately  they  filed  an 
affidavit  purporting  to  be  made  by  tibem  personally, 
praying  that  the  Oonrt  would  have  it  verified  in  any 
manner  thought  proper,  provided  that  their  parda- 
nashini  were  not  interfered  with.  The  Court,  under 
section  186  of  the  Ck)de,  dismissed  the  suit  for  want 
at  prosecution,  in  consequence  of  the  orders  under 
aectaon  129  not  having  been  complied  with,  though 
ample  opportunity  had  been  given  to  the  plaintiffs, 
and  no  sufficient  ground  for  non-compliance  had 
been  shown.  Meld,  without  going  into  the  question 
of  the  sufficiency  or  non-sufficiency  of  the  action  of 
the  plaintiffs,  with  regard  to  the  orders  made  under 
section  189  of  the  Code^  that,  looking  at  the  dis- 
abilities of  the  plaintiffs  and  the  circumstances  of 
their  suit^  the  case  was  not  one  in  which  it  was 
expedient  to  enforce  the  liability  to  which  they 
might  have  exposed  themselves  under  the  peculiar 
provisions  of  section  186.  Kaliah  Bibi  o.  Satdab 
HuBAcr  Ehak  •        •    I.  L.  H.,  8  All.,  206 


4.  — — ^— — ^—  CMl  Procedure 
Code,  1977,  e,  136,^Trial  ofieeue  before  inepection 
ffranted. — ^The  intention  of  section  135  of  the  CivU 
Procedure  Code  (Act  X  of  1877)  is  to  give  the  Court 
the  power  of  raising  and  determining  an  issue  for  the 
exclusive  purpose  of  deciding  the  right  to  discoveiv 
of  evidence  which  is  to  be  used  at  the  trial,  and, 
therefore,  from  the  nature  of  the  case,  More  the 
hearing  c^  the  cause.  It  should  be  a  rule  of  practice 
that  unten  an  order  is  made  under  section  136  of  the 
Civil  Piocedure  Code  (Act  X  of  1877)  by  the  Judge 
in  chambers,  the  suit  should  be  set  down  for  the  trial 
of  the  particular  issue  as  well  as  of  the  cause  itself 
when  it  comes  to  a  hearing  before  ^he  same  Judge. 

AhMBDBHOT  HuBIBHOY  V,   y ULLIBBHOT  CASSUM- 

BHOT     ....    I.  L.  B.,  6  Som.,  672 

6. Inspection  of  aoooiint8.—'9tit< 

for  wrongfiU  diemieeal, — In  a  suit  for  wrongful  dis- 
missal of  a  servant  of  a  gas  company,  in  which  the 
plaintiff  alleged  that  the  motive  for  <]Usmissing  him 
WBB  his  discovery  of  certain  irregularities  of  the 
manager  with  regard  to  money-matters,— >£0U  that 
he  was  entitled  to  inspect  the  accounts  which  had 
been  checked  by  himself  while  in  the  company's 
service,  the  press  copy  letter-book  containing  copies 
of  correspondence  regarding  his  own  conduct  while 
in  the  company's  service,  and  the  account  of  a  parti- 
cular item  in  respect  of  which  he  alleged  he  had 
made  discoveries  that  he  imputed  to  the  manager  as 
the  cause  of  his  <ii»wi««ftl.  If  itohbll  v.  Oriental 
Oas  Company      .        .    1  Ind.  Jar.,  N.  8.,  323 


INSPBCTION    OF    DOCUMISNTS    conli^ 
nued. 


6. 


Bight  of  mortgagee  to  with- 


hold production  of  mortgage-deed  or  title- 
deeds  for  inapeotion. — JSuit  to  avoid  lien. — £, 
mortgaged  by  deed  certain  premises  to  J.  2).,  and  at 
the  same  time  delivered  to  him  title-deeds  compris- 
ing the  said  premises,  and  also  other  immoveable  pro; 
perty  of  B,  JS.  subsequently  became  embarrassed 
and  assigned  all  his  immoveable  estate  to  trustees 
for  bis  creditors.  The  trustees  sued  J,  JJ,  for  a 
declaration  that  the  immoveable  property  other  than 
the  mortgaged  premises  was  vested  in  them  free 
from  any  lien  of  the  defendant;  and  J,  D.  in  his 
written  statement  claimed  a  lien  on  all  the  title-deeds, 
and  submitted  that  he  was  not  bound  (until  his  claim 
was  satisfied)  to  hand  them  over  to  the  plaintiffs,  or 
to  produce  them  or  his  deed  of  mortgage  for  inspec- 
tion.  Semhle, — ^That  on  the  authorities  J,  D,  was  not 
bound  to  produce  the  title-deeds  before  satisfaction 
of  his  claim.  Qneere, — Whether  before  satisfaction  he 
was  bound  even  to  produce  his  deed  of  mortgage. 
Bbattii  0.  Jbtha  DtTNOABSi  .  6  Bom.*  O.  C^  162 

Inspection  of  will  of  BQlndo. 


— Application  by  next  ofhin, — The  Court  will,  on  the 
application  of  one  who  is  next  of  kin  of  a  deceased 
Hindu,  order  a  person  who  is  in  possession  of  an  al- 
leged will  of  the  deceased  to  bring  in  and  deposit  the 
same  with  the  officer  of  the  Court  for  the  purpose  of 
being  inspected  and  a  copy  thereof  taken  by  the  ap- 
plicant   In  thb  ooodb  ov  Balkbibhna  Ganpatji 

[lBom.,U4 

Fai^tnershipbooka- 


Pnrtnerehip, — Production  of  tlocument'e, — One  part* 
ner  of  a  firm  represente  the  other  partners  for  the 
purposes  of  production  of  docnmente.  Therefore, 
whero  the  pUuntiff,  alleging  that  he  had  been  a  part- 
ner with  the  defendant  and  othnrs  in  the  firm  of 
Ibrahim  Kadu  &  Co.,  and  that,  on  the  dissolution  of 
that  firm,  the  amount  then  standing  to  his  credit 
in  the  partnership  books  had  been  carried  to  his  cre- 
dit in  the  books  of  a  new  firm,  in  which  he  and 
the  defendant  only  were  partners,  applied  for  an  order 
on  the  defendant  to  produce,  for  the  plaintiff's  inspec- 
tion, the^  books  of  Ibrahim  Kadu  &.  Co.,  which 
appUcation  was  resisted  by  the  defendant,  on  the 
g^und  that  the  other  partners  in  the  firm  of  Ibrahim 
Kadu  k  Co.  had  an  interest  in  those  books,  and 
were  not  parties  to  the  present  application,  or  shown 
to  have  consented  to  it.  Held  that  the  plaintiff  was 
entiUed  to  the  order.    Jaxabia  v.  Kabtm 

[I.Ii.B.,lBom.,486 

Privileged  communications. 


9. 

— Principal  and  agent, — Suit  for  injunction  to  re* 
etrdin  uee  of  trade  marhe,^  Civil  Procedure  Code 
{Act  X  of  1877),  9.  iSO.— Under  section  180  of 
the  Civil  Procedure  Code  (Act  X  of  1877),  a  Judge 
has  no  discretion  to  refuse  to  allow  inspection  of  do- 
cnmente relating  to  matters  in  question  in  a  suit, 
provided  they  are  not  privileged.  Confidential  com- 
munications between  principal  and  agent,  relating  to 
matters  in  a  suit,  are  not  necessarily  privileged. 
Held,  in  a  suit  for  an  injunction  to  restrain  the  de- 
fendant from  using  certain  trade  marks,  that  tele. 
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nrSPSCTIOK  of  DOCTTMBNTS.— Pri- 
vileged oommunioatioiui— coM^miM^. 
grams  and  letters  between  the  plaintiff's  firm  in  Lon- 
don and  their  managing  agent  in  Bombay,  relaling  to 
the  subject-matter  of  the  suit,  were  not  privileged. 
Wallaob  0.  JsnxsBON     .  L  Xi.  B^  2  Bom.,  463 


10. 


"Diteonery. — Fro- 


dueiion  of  documents. — Privilege. — SoUeitor  and 
client,— Act  XIV  of  1882,  *.  253.— Letters  written 
by  one  of  the  defendant's  servants  to  another,  for  the 
purpose  of  obtaining  information  with  a  view  to  pos- 
sible future  litigation,  are  not  privileged  even  though 
they  might,  under  the  circumstances,  be  required  for 
the  use  of  the  defendant's  solicitor.  In  order  that 
privilege  may  be  claimed,  it  must  be  shown  on 
the  face  of  the  affidavit  that  the  documents  were  pre- 
pared or  written  merely  for  the  use  of  the  solicitor. 

BlPXlO  D088  DSX  V,  SXOBBTABT  OV  StaTB  FOB  INDIA 

IK  CouKoiL     .        .        .  I.  li.  B.*  11  Calc,  665 


11. 


Dieeorerif,'^ 


Affidavit  of  documents, — Sufficiency  ofaffidami, — 
Further  affidavit, — Inspection  of  documents, — Prae- 
tice, — Where  in  an  affidavit  of  documents  privilege 
is  claimed  for  a  correspondence  on  the  ground  that 
it  contidnft  instructions  and  confidential  communica- 
tions from  the  client  (the  plaintiff)  to  his  solicitor,  it 
must  appear  not  merely  that  the  correspondence 
generally  contains  instructions,  &c.,  but  that  each 
letter  contains  instructions  or  confidential  communi- 
cations to  the  attorneys  with  reference  to  the  conduct 
of  the  suit.  Bewicks  v.  Qraham,  7  Q.  B,  D.,  4O0, 
followed.  Obixntal  Bank  Ck)BPOBATioH  v,  Bbown 
&Co I.  L.  B.,  12  Gala»  265 


12. 


Bocoments  alleged  not  to  be 


material.— Co(2«  of  Civil  Procedure,  Act  XIV  of 
1882,  s.  135, — Affidavit  of  documents, — Production 
of  documents, — Specific  performance  of  contract  to 
purehttse,-^ Refusal  to  allow  inspection, — In  a  suit 
for  specific  penormance  of  a  contract  to  purchase  an 
indigo  factory,  the  defendant  denied  that  the  agree- 
ment relied  on  was  final,  and  alleged  that  the  plaintiff 
had  induced  him  to  sign  the  agreement  by  means  of 
representations  regarding  the  nature,  the  extent, 
the  value,  and  the  net  income  of  the  property,  all  of 
which  representations  the  defendant  charged  were 
false  and  fraudulent  to  the  knowledge  of  the  plain- 
tiff. The  plaintiff  in  his  affidavit  of  documents  set  out 
a  list  of  title-deeds  evidencing  his  title  to  and  the  books 
of  accounts  and  other  papers  and  documents  relating 
to  the  property  agreed  to  be  purchased,  and  these  he 
claimed  to  withhold  from  the  defendant's  inspection, 
on  the  ground  that  they  were  not  sufficientlv  material 
at  that  stage  of  the -suit.  Held  that  the  documents 
were  not  protected.  Suthbbland  v,  Singrbb  Chubn 
DuTV  .        •        .        •  1. 1<.  B.,  10  Calo.,  808 


18. Telegraphic  memage8.—i9a«e- 

Hon  of  Chvemmsnt  to  |worfik?<»ofi.— Where  parties 
require  the  inspection  or  production  of  telegraphic 
messages,  it  is  for  them,  and  not  the  Court,  to  obtain 
the  necessary  sanction  of  Gfovemment  to  the  disdosal 
of  such  messages.    Lhokbaj  v.  Palbb  Rak 

[2N.W.,210 


IHBFBCnON    OF    DOCUMENTS— ccm/t- 

nued. 


14. 


Doomn^t  referred  to  in 


written  statement  and  omitted  in  list. — 

Praetios,^Bules  of  High  Court  of  6th  June  1874, 
60,  52, — Where  the  defendant  stated  in  an  affidavit 
that  a  schedule  annexed  thereto  contained  a  list  of  all 
the  documents  in  his  possession  or  power  relating  to 
the  suit,  and  a  certain  other  document  was  not  men- 
tioned in  the  schedule,  though  referred  to  by  the  de- 
fendant in  his  written  statement, — Held  on  the  hear- 
ing of  a  summons  to  consider  the  sufficiency  of  the 
affidavit  that  the  plaintiff  could  not  cross-examine  on 
the  affidavit,  but  could  only  show  it  was  not  an  honest 
affidavit.  The  proper  course  was  to  apply  for  in- 
spection of  the  particular  document  referred  to  in  the 
written  statement  and  omitted  from  the  schedule,  if 
inspection  was  needed.    Kbkitbllt  v,  Wtman 

CI.Ii.B^lCalo.,178 


15. 


Fraotioe  where  portion  of 


document  is  protected  firom  inspection.— 
Practice, — Sealing  up  immaterial  parts, — Practice  to 
be  followed  where  a  party  producing  documents  wishes 
to  have  a  certain  portion  of  them  sealed  up.    Hbbba- 

LALIi  BUXHIT  9,  BAK  SITBVK  LALL 

[I.Ii.B.,4Calc.,885 


16. 


Flaoe  for  inspectioii.— ^<s 


count  hooks  of  business. — Place  where  Imsiness  is 
carried  on, — Contract  nutde  in  Bombay  to  be  per- 
formed up-country, — Civil  Procedure  Code,  1877,  s. 
132, — Defendant  was  owner  of  certain  cotton-ginning 
factories  at  and  near  A.  in  the  mofussil,  and  had  also 
a  place  of  business  in  Bombay.  He  entered  into 
a  contract  in  Bombay  with  the  plaintiff  to  gin  cer- 
tain cotton  of  the  plaintiff's  at  the  said  factories  of 
the  defendant  in  the  mof  ussiL  Plaintiff  brought  a 
suit  for  damages  for  the  breach  of  this  contract  and 
demanded  inspection,  in  Bombay,  of  aU  defendant's 
books  relating  to  the  business  of  the  said  ginning  fac- 
tories belonging  to  the  defendant.  The  defendant 
was  willing  to  give  the  inspection  asked  for,  but  con- 
tended that  it  should  be  had  at  A.,  where  all  the  books 
in  question  were  kept,  and  objected  to  bringing  the 
books  down  to  Bombay  as  demanded  by  the  plaintiff. 
Held  that  the  contract  though  made  in  Bombay,  hav- 
ing been  intendedT  to  be  performed  at  a  considerable  dis- 
tance from  Bombay,  at  and  near  A.,  where  the  busi- 
ness of  ginning  was  conducted,  and  where  the  books 
relating  to  the  said  business  were  kept»  A.  was  the 
proper  place  at  which  to  give  inspection.  Kbyai.- 
DA8  Sakabghabd  V.  Pbstovji  Nasbbbyaitji 

[I.I>.B.,5Bom.,467 


17. 


Disobedience  of  order  for 


inspection.— Bombay  Act  I  of  1865,  s,  14,— Bom- 
bay Act' IV  of  1868,  s.  i5.— To  render  a  person  liable 
for  disobedience  of  a  notice  under  section  16  of  Bom- 
bay Act  IV  of  1868,  it  is  necessary  that  the  documenta 
required  for  inspection  should  oe  therein  spedfied. 
Disobedience  of  an  order  to  produce  evidence  under 
section  14  of  Bombay  Act  I  of  1865,  clause  I,  does 
not  render  a  person  liable  to  criminal  prosecution,  bat 
simply  to  an  adjudication  in  hiB  absence.  Kaa,  v, 
Mahikbam  Subajbam  .  .11  Bom.9  881 
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INBTALHENTa 

Decree  payable  by— 

See  DsoMB^AJunaATiov  oa  Ambfpmbkt 

ovDkosbb  .    a  Hay,  68,  ©6 

[4  Bom.,  A.  C,  77 

LUIL,aAlL,120,82O 

I.L.B..110ala,148 

See    CA8B8     UlTDEB    DeOMB— COKBTBUO- 
TlOir  OF  DbOBBB — iNBTALKENTB. 

See  Limitation  Aot,  1877,  abt.  179  (1871, 
ABT.  167)— Obdbb  fob  Patmbht   at 

8FB0ITIBD   DaTB. 

[I.I..B^2Boin.»dM 
•  Money  payable  by— 


See  Cabbs  uitdbb  Bohd. 

See  Casbb  wdbb  Citil  Pbocbdttbb  Codb, 

1882,  SB.  257,  258  (1859,  B.  206). 
See  Cabbs  ukdbb  Likitatiok  Act,  1877  * 

ABT8.  74  AKD  76. 

See  Cabbb  ukdbb  Limitation  Act,  1877, 
B.  179  (1871,  abt.  167;  1859.  B.  20)— 
Obdbb  vob  Paymbvt  at  BFBomBD 
Date. 

Fromiflsory  note  payable  by— 


See  Casbb  uitdbb  Limitation  Act,  1877, 
abt.  75. 

See  Nbootiablb  Instbumebtb,  Summaby 
Pbooboube  on— 

[L  Ii.  B.,  1  Galo.,  180 

See    RSLINQTriSHMBNT    OB,    OB    OMISSION 
TO  BUB  BOB,  POBTION  OB  CLAIM. 

[12B.I..B^87 

7  W.  B.,  8oe 

1. 1..  B.,  8  AIL,  717 


CoL 


IKBUBANCSL 

1.  LiBB  Inbubancb 

2.  Mabinb  Insubancb 


1,  LIFE  mSTTRANCB. 

Assignmentofpolioy.- DmM  of 

tueiffnee. — Death  of  assured.^ Notice  btf  aeei^nee  io 
company, —Pftymeni  of  premia  hy  executor*  of 
auigeee, — Abteitce  of  legal  personal  repretentative 
of  assured.—Beflual  to  pag  over,— A,,  having  in- 
Biurad  his  life  in  a  certcdn  Life  Insurance  Company, 
assigned  his  rights  under  the  policy  to  J.,  the  assign- 
ment on  the  face  of  it  expressing  no  consideration 
whatever.  The  &ct  of  the  assignment  was  notified  to 
the  Company.  B,  after  paying  all  premia  due,  died, 
appointing  C,  and  D.  his  executors,  who  took  out  pro- 
hate  of  his  will,  and  paid  all  subsequent  premia  on  the 
policy.  A,  died,  and  C,  and  2>.  then  demanded  payment 
of  Uie  policy-money.  The  Company,  however,  refused 
payment  unless  C,  and  D.  first  obtained  the  concur- 
rence of  the  legal  representative  of  ^.  to  the  payment. — 
Held  that  the  Company  were  justified  in  refusing  to 
pay  the  money  in  the  absence  of  the  legal  representative 


1.  LIFE  INSURANCE— eojiftawd. 
Aseigninent  of  policy— oo«^tii«0<2. 
of  A,     Bajnabain  Bobb  o.  Unitbbbal  Libb  Abbit- 

BAVCB  COMFANT 

[I.  L.  B^7  Caloj^  5M:10  G.L.  B.,  561 

2.  MARINE  INSURANCE. 

L  .—_  Constmotion  of  policy.— 
Onue  probandi, — Sxceptiont  in  policy, — A.  sued 
B,  if  Co,  on  a  policy  of  insurance  on  the  ship 
Alaye,  from  noon  of  the  24th  November  1865,  to 
noon  of  the  24th  February  1866,  "at  and  from  and 
to  aJl  ports  and  places."  The  words  "and  to  all 
ports  and  places  "  were  written,  the  rest  being  print- 
ed. B.  if  Co,  in  their  written  statement  admitted 
the  policy,  but  set  up  the  following  exception :  "  All 
risks  or  losses  arising  from  detention,  &c.,  also  from 
storms  and  gales  of  wind,  or  other  perils  of  the  sea, 
while  touching  or  trading  on  the  coast  of  Coroman- 
del  from  Point  Palmyras  to  Ceylon,  and  within 
soundings  between  the  15th  October  and  the  16th 
December  inclusive,  are  hereby  excepted,  which  risks' 
or  losses  are  to  be  borne  by  the  assured,  and  not  by 
the  assurers,  notwithstanding  anything  to  the  con- 
trary hereinbefore  expressed."  Held,  firstly,  it  Uiy 
upon  A,  to  prove  that  the  loss  did  not  fall  within  the 
exception.  Held,  secondly,  that  the  meaning  of  the 
policy  was  that  the  ship  was  to  be  at  liberty  to  pro- 
ceed to  or  stay  at  any  port  she  pleased,  but  that  the' 
insurers  were  not  liable  for  any  loss  arising  from 
perils  of  the  sea  in  which  the  three  following  events 
were  combined :  first,  that  she  was  at  the  time  touch- 
ing or  trading  on  the  coast  of  Coromandel;  secondly, 
that  she  was  at  the  time  within  soundings ;  thirdly, 
that  the  loss  happened  between  the  16th  October 
and  16th  December.  Held,  thirdly,  upon  the  facts, 
the  loss  was  within  the  policy,  notwithstanding  the' 
exception.  AoA  Stud  Sasuok  v,  Jackabiah  Ma- 
HOKBD        .        •        .    2  Ind.  Jur.,  N.  8.,  808 

2. — Goode  partly  iu 

halee  and  partly  in  casee.-^ Insurance  for  gross 
amount,^ A  policy  was  effected  upon  a  quantity  of 
piece-goods,  part  in  bales  and  part  in  cases.  The 
bales  and  cases  were  separately  enumerated  and 
separately  valued  in  the  body  of  the  policy,  but  the 
gross  total  was  made  up.  Held  that  the  words  "  free 
from  particuhur  average,"  following  directly  upon  the 
gross  total,  must  be  taken  to  apply  to  the  whole 
value  of  both  lots,  and  not  separately  to  the  bales  and 
separately  to  the  cases.  Bbbbooppo  Sbttt  v,  H^m- 
MiTLL  Ramohuhd         2  Hyde,  74 

3^ Particular    aver' 

age' loss.— 'Liahiliiy  of  underwriters.^ln  a  policy 
of  insurance  effected  in  Bombay  upon  goods  shipped 
from  Calcutta  to  Jeddah,  two  clauses  were  inserted 
in  writing,  the  rest  of  the  policy  being  in  the  ordi- 
nary English  printed  form.  The  first  written  clause 
was  in  English  as  follows:  "Warranted  free  of 
particular  average,  unless  stranded,  sunk,  or  burnt." 
The  second  was  written  on  the  margin  of  the  policy 
in  the  Gujarathi  language,  and  was  to  the  following 
effect :  "  Insurance  upon  the  goods  to  be  without 
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INBURANdSL-eoniimud. 

2.  MARINE  INSURANCE -Mfih'ttMi. 
CSonatructioiL  of  j^VLoy-^ontinmed. 
damage.  The  losa  ariaing  from  damage  ia  to  be  on 
the  head  of  the  owner  of  the  goods.'^  ffeldy  the 
underwriters  of  snch  a  policy  are  liable  to  the  insurer 
for  a  particular  average  loss  where  the  vessel  in 
which  the  insured  go^  are  shipped  is  stranded, 
sunk,  or  burnt.    Eskail  v,  Shaicjbb  Poovjani 

[I.  li.  B.,  2  Bom^  660 

-Notice  of  olaim  hy 


t»tured,'-Action  brought  before  expiration  of  eix 
monlke  from  date  of  notice, — Conetructive  total 
lo8s,— Meaning  of  the  worde '*  eunk,*'  "etranded," 
— Where  insurers  on  receiving  notice  of  a  claim 
made  agunst  them  under  a  policy  of  insurance  dis- 
tinctly repudiate  and  deny  that  any  claim  exists 
against  them,  or  that  the  pi^rty  serving  such  notice 
has  any  right  to  recover  against  them,  there  arises 
an  immediate  right  to  sue,  and  the  insured  is  not 
bound  to  wait  for  the  expiration  of  six  months  before 
taking  proceedings  to  enforce  his  claim.  Where  it 
appeared  upon  evidence  that  goods  on  board  a  ship 
that  was  wrecked  on  a  voyage  from  Karachi  to 
Bombay,  although  much  damaged  by  sea- water,  were 
neverth^ess  of  such  merchantable  value  as  to  make 
it  worth  while  to  send  them  on  to  their  port  of  desti- 
nation,—Jltf^  in  an  action  against  the  insurers  of 
the  goods,  that  no  claim  for  constructive  total  loss  was 
maintainable.  In  an  action  upon  a  policy  of  marine 
insurance  the  evidence  given  with  respect  to  the  loss 
of  the  ship  was  as  follows :  "  The  vessel  grounded 
near  Dwarka.  After  the  vessel  struck,  the  water 
constantiy  broke  right  over  all.  .  .  .  The  cargo 
was  all  under  water.  The  labourers  were  only  able  to 
work  at  ebb  tide,  and  at  high  tide  they  could  only  see 
the  top  of  the  vessel's  masts.  .  .  .  The  vessel  hiy 
where  she  stranded  seven  days,  and  was  then  raised 
with  casks."  Some  of  the  goods  on  board  were  in- 
sured by  a  policy  which  contained  the  cUuse  "war- 
ranted free  of  particuhir  average,  unless  sunk  or 
burnt."  It  was  contended  for  the  plaintiif s  that  the 
ship  had  "  sunk,"  and  that  the  damage  to  the  goods 
was  therefore  covered  by  the  policy.  Held  that 
where  a  vessel  runs  aground  and  lists  over,  and  is  in 
consequence  covered  by  the  high  tide,  which  causes 
damage  to  goods  on  board,  it  cannot  be  said  that  she 
has  "  sunk"  within  the  meaning  of  the  word  as  used 
in  a  policy  of  insurance,  and  therefore  that  a  claim  for 
particular  average  cannot  be  sustained  under  a  clause 
in  the  policy—"  warranted  free  of  particular  average, 
unless  sunk  or  burnt."  Latham  v.  HmmuoECHAND 
SooBATEAK    •  •    I.  Ij,  B.,  4  Bom.,  814 

5,  __.— -.— — ^•— >    Ineurable  inter^ 


«»<.—"  Intereet  or  no  inUreet ;"  effect  of  these  worde 
in  a  poUcg.—Stat,  19,  &eo.  IL,  e,  37,— Loan  on 
**avung,"'-Inturanee  effected  after  lose  of  subject- 
matter  of  insurance.^Meaning  and  effect  of  the 
words  "  lost  or  not  lost "  in  a  yoWcy.— Policies  of  in- 
surance between  natives  of  India  (those,  at  least, 
which  do  not  contain  the  words  "  interest  or  no  in- 
terest") are  to  be  construed  in  the  same  way  as  such 
instruments  have  been  uniformly  construed  by  the 
general  Uiw  merchant  in  Western  Europe,— nar.,  as 


INSUUAJSCB—coniinmed. 

2.  MARINE  INSURANCB--«<Mi6VNiaii. 

Ck>n8tniotioiL  of  j^Uay-'^eontinsted* 

contracts  of  indemnity.  A  certain  trade  is  carried 
on  between  native  merchants  in  Western  India  with 
the  coast  of  Africa  and  Madagascar  by  means  ai 
native  vessels  which  leave  the  Indian  ports  earlv  in 
the  year,  and  after  remaining  in  the  ports  of  Anica 
and  ICadagascar  for  four  or  Ave  months,  leave  on  the 
return  voyage  about  August  or  September.  This 
trade  consists  in  shipping  goods  at  the  Indian  ports, 
to  be  disposed  of  at  the  African  and  Madagascar 
ports,  and  purchasing  with  the  proceeds  fresh  goods 
to  be  similarly  disposed  of  in  the  home  ports.  To 
enable  traders  to  embark  in  this  venture,  it. is  their 
practice  to  borrow  money  of  merchants  on  what  b 
termed  *'  avung ;  "  that  is,  monev  borrowed  on  the 
condition  that  it  is  not  to  be  repaid  except  in  case  of 
the  safe  arrival  of  the  goods  in  the  home  ports  on 
the  return  voyage,  in  which  event  the  loan  becomes 
repayable  with  interest  at  a  high  rate.  H^d  that, 
having  regard  to  the  long-established  practice  in  the 
port  (3  Bombay,  of  insuring  such  risks,  the  interest 
of  the  lender  of  snch  a  loan,  in  the  goods  on  board  a 
ship  on  her  return  voyage  to  India,  is  an  insurable 
interest.  Semble, — That  an  avung  loan  does  not  give 
the  lender  a  charge  on  the  goods,  ffeld  that  a  policy 
of  marine  insurance  on  goods  is  not  invalid  by  reason 
of  its  having  been  effected  subsequently  to  the  loss 
of  the  goods,  although  the  policy  does  not  contain 
the  wo^  "lost  or  not  lost."    Jivanji  Noorbhot 

0.  COOMJI  LiLLADHAB      .     I.  Ia.  B.,  4  BoXKLy  306 


6.  — ^— ^— ^— ^  Separate  insur- 
ones  of  different  species  of  article, — Where  a  poUcy 
has  been  effected  on  a  gross  quantity  of  sugar,  the 
fact  that  that  sugar  has  been  described  in  the  margin 
of  the  policy  as  being  in  different  lots  containing 
different  species  of  sugar,  and  being  separately  priced, 
does  not  raise  any  presumption  that  a  separate  in- 
surance upon  each  separate  species  of  sugar  was 
intended  by  a  policy-holder.    Joosoop  o.  Yaxdov 

[1  Hyde,  108 


7. 


Bvldenoe  of  loBB.—Jettison.— 


Protest  of  nacoda,  ^In.  an  action  on  a  policy  of 
insurance  to  recover  the  value  of  a  portion  of  the 
goods  insured  lost  by  jettison,  the  protest  of  the 
naooda  and  the  Custom  House  vouchers  showing  that 
on  the  return  of  the  ship  to  her  port  of  sailing  (being 
driven  back  by  stress  of  weather),  the  goods  alleged 
to  have  been  lost  were  not  on  board  her,  are  not  suf- 
ficient as  even  primd facie  proof  of  the  loss.    Rama- 

BHAI  OlBDAEBHAI  0.  Au  AKBAB  KaJBAITI 

[IBonLtS 
Evidenoe  of  average  loss.— 


Usage  of  Mangrole, — Certificate  of  mahajans, — In 
the  case  of  a  native  policy  A  insurance  expressed  to 
be  "  according  to  the  usage  of  Mangrole,"  the  certi- 
ficate of  the  mahajans  at  the  port  oif  distress  or  sale, 
if  accompanied  by  the  manifest  of  the  shipment  and 
the  account  sales,  is  to  be  held  sufficient  evidence  of 
an  average  loss  and  of  the  amount  of  such  loss, 
though  the  underwriter  may  answer  a  claim  support- 
ed on  such  evidence  by  showing  fraud  on  the  part  of 
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the  shippers,  the  master  of  the  vessel,  or  the  maha- 
janfl.  An  alleged  usage  that  the  mahajans'  certificate 
18  deemed  to  be  conclusive  evidence  against  the  under- 
writer without  production  of  manifest  and  account 
oalea,  and  that  on  proof  of  the  certificate  alone  and 
of  the  policy  the  owner  is  entitled  to  recover  hb 
average  loss,  cannot  be  upheld,  such  not  being  a  rea- 
sonable usage.  Baksobdass  Bhogilal  v.  Kbsbi- 
BiNO  MoHAVLAL        ...        1  BonL»  229 

Bepairs  to  Bhip^—Deduciion 


of  on&-thxrd  new  for  old, — It  appeared  on  evidence 
that  a  ship  was  not  by  the  repurs  done  to  her  put  in  a 
better  condition  than  she  had  been  in  before  sustain- 
ing the  damage  which  constituted  the  partial  loss. 
Seld  that  the  rule,  by  which  a  deduction  of  one- 
third  new  for  old  is  calculated  in  favour  of  the  in- 
sarers  who  pay  for  the  repairs,  did  not  apply.  Sbb- 
]>ioH  Ghosavl  o.  Apcab  .    Bourke^  418 

On  appeal  in  same  case, — KelA  the  rule  allowing 
one- third  ** new  for  old"  in  cases  of  insurances  on 
ships  is  not  inflexible;  therefore  where  the  ship 
insaied  was  not  worth  repairing,  and  was  not  in  fact 
repaired,  it  was  held  that  one-third  *'new  for  old" 
ought  not  to  be  allowed.    Apgar  o.  Howah  Bte 

[1  Ind.  Jur.,  N.  S.,  287 


10. 


nnaeaworthinefts  of  ship.- 


JLidbiliiy  of  ingurer, — An  insurer  relying  on  the 
certificate  of  a  competent  surveyor  that  .the  ship  is 
seaworthy  is  entitled  to  recover,  m  the  event  of  the 
ship's  loss,  notvnthstandlng  it  be  shown  that  she  was 
anseaworthy  at  the  time  the  policy  attached.  Hos- 
8Aur  Ibaakik  but  Johitb  v.  MiTTTY  Loll 

[Cor.,  8:  2  Hyde,  107 


U. 


Time    poUey,-^ 


Warrantff  of  eeawortkineae, — Implied  ioarranty. — 
The  warranty  of  seaworthiness  in  a  time  policy  at  the 
commencement  of  the  risk  is  not  a  continuing  obli- 
gation cast  upon  the  assured  while  the  risk  is  run- 
ning. So  held  by  the  Judicial  Committee  (affirming 
the  judgment  of  the  Supreme  Court  at  Calcutt^ 
in  an  action  brought  for  a  total  loss,  by  stranding, 
within  the  time  of  the  running  of  the  policy,  after 
leaving  an  intermediate  port,  Sie  defence  being 'that 
at  the  time  of  the  loss  the  vessel  was  nnseaworthv  by 
reason  of  an  insufficient  crew,  she  having  sailed  from 
the  intermediate  port  without  snffident  hands  to 
work  the  vessel,  although  she  had  a  sufficient  crew  at 
the  time  she  sta^rted  for  the  voyage.  SemhU, — There 
is  no  implied  warranty  of  seaworthiness  in  a  time 
policy.    Jbkkuts  «.  Heyoook 

[5  Moore's  I.  A.,  881 


12. 


Goods  overvalued.^  JZtfOfOfi 


for  overvaUuUion  failing.— Liability  of  under- 
writere. — Where,  in  a  valued  policy  of  insurance,  the 
goods  insured  were  valued  at  an  amount  greatly  in 
excess  of  their  real  value,  which  amount  was  intend- 
ed to  include  the  amount  in  which  the  insured  was 
liable  to  Government  on  account  of  bonds  executed 
by  him  in  respect  of  the  goods  insured,  and  after  loss 

II 
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of  th^  goods  Gbvemment  elected  not  to  enforce  the 
bonds, — Held  that  the  underwriters  were  entitled  to 
be  subrogated  in  the  amount  of  the  bonds,  and  were 
liable  to  the  insured  only  for  the  real  value  of  the 
gooAs  together  with  a  fur  profit.  Habidas  Pitb- 
8H0TAK  V.  Gakblb        .        .        .12  Bom.,  28 


18. 


Abandomnent.— Notice  af 


abandonment. — Where  an  insurance  office  is  sued  on 
a  constructive  total  loss,  there  mlist  be  a  distinct  and 
decided  abandonment  of  all  right  on  the  part  of  the 
insured.  The  notice  of  abandonment  should  be  im- 
mediate. ,  The  question  always  is  whether  the  delay 
in  giving  notice  is  reasonable,  with  reference  to  the 
particular  circumstances  and  the  owner's  means  of 
ascertaining  the  position  of  the  ship ;  where  the  suit 
is  for  a  total  loss,  the  judgment  may  be  as  for  an 
average  loss.    Sbbdiok  Ghoobal  v.  Apoab 

{Bourke,  O.  O.,  891 


14. 


Abandonment  of 


ehip  and  cargo. — Sale. — Bight  of  purehater. — ^Tho 
ship  Maharanee  was  wrecked  and  abandoned  with  her 
cargo  to  the  underwriters.  Nine  cases,  part  of  Ihe 
cargo,  which  with  two  others  were  separately  insured, 
were  recovered  in  good  condition  from  the  wreck. 
Of  this  all  parties  had  notice.  The  wreck  and  cargo 
were  subsequently  sold  by  the  ship's  agents,  who 
were  also  agents  for  the  underwriters^  for  the  bene- 
fit of  all  concerned,  the  cargo  being  described  gene- 
rally. Held  that  tiie  nine  cases  did  not  pass  to  the 
purchaser  at  the  sale,  as  they  could  not  be  legally 
abandoned;  and  on  the  facts,  that  the  defendants 
were  not  liable  as  having  induced  the  plaintiff  to 
believe  that  they  intended  to  sell  more  than  what  was 
ceded  to  the  underwriters  by  the  abandonment. 
MiTOHBLL  s.  Glaostokb  .  1  Ixfed.  JuT.,  N.  8^  408 

Coostmotive  total  loss.— 


15.  

In  a  suit  on  a  policy  of  Insurance  as  for  a  total  loss,, 
where  goods  were  shipped  for  the  voyage  from  Surat 
to  Kurrachee,.  and  the  vessel,  having,  sprung  a  leak, 
was  forced  to  put  into  Dwarka»  at  which  place  the 
goods  (with  exception  of  some  iron  thrown  overboard 
during  the  voyage)  were  landed  and  placed  in  a  ^  ware- 
house»  from  which  a  portion  (some  castor  oil  and 
jagari)  was  carried  off  ^  robbers ;  and  the  residue^  of 
the  cargo,  consisting  principally  of  cotton  seeds  which 
were  dried  and  cleaned,  was  sold ;  and  the  proceeds, 
after  deducting  freight  expenses,  remained  in  the 
hands  of  mahajans,  to  be  paid  to  whomsoever  might 
be  entitled  to  them,^JEr«/(l,  first,  that  the  loss  by 
robbers,  although  not  expressly  mentioned  in  the 
poUcy,  was  one  of  the  perils  insured  agiwist ;  second, 
that  tiie  Judge  below  being  erroneously  of  opinion 
that  when  the  goods  were  once  landed  damaged*  there 
was  nothing  to  do  but  to  sell  everything  for-  the 
benefit  of  underwriters,  and  having  consequently  re- 
corded no  finding  on  the  material  question  whether 
the  whole  or  any  part  of  the  cargo  was  practically 
capable  of  being  sent  in  a  marketable  state  to  the 
port  -  of  destination,  the  suit  must  be  remanded,  in 
order  that  the  Judge  might  determine  whether  there 
was  a  constructive  total  loss  which  entitled  the  plain- 
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tifb  to  abandon ;  and  if  not,  that  he  might  award  each 
a  proportion  of  the  value  ot  the  iron  and  of  the  jagati 
aii^  oil  which  were  actually  lost,  and  of  the  amount 
of  the  deterioration  in  the  cotton  seeds  and  c^er 
articles,  as  the  sum  insured  hy  the  defendant  Dore 
to  the  whole  sum,  taking  into  account  also  in  that 
case  what  proportion  the  sum  insured  bore  to  the 
actual  value  of  the  goods.  Dwabkadas  Lalitbhai 
«.  Adak  Axi  Sui/iak  Ali  .  8  Bom^  A.  C^  1 


16. 


Value    of    ihip 

when  repaired, — In  a  suit  to  recover  the  amount 
of  insurance  on  a  ship  which  had  been  abandoned  on 
an  alleged  constructive  total  loss,  it  appeared  that 
the  ship  had  sustained  severe  injury  from  foul  wea- 
ther, but  that  her  value,  after  being  repaired,  would 
exceed  the  cost  of  repairing  her  by  about  8,000 
dollars.  Held,  therefore,  i£at  there  was  not  a 
constructive  total  loss,  and  that»  in  order  to  establish 
a  constructive  total  loss,  there  must  have  been  a 
threatened  destructiont  or  absolute  temporary  priva- 
tion, of  the  insurer's  ownership,  or  an  alienation  of 
his  property  in  the  thing  insured.  Gahait  v.  Owbm 
[Bourke,  O.  O^  17 :  Cor.,  149 

Seld  no  oonstmctive  total  loss  in  MAOKnnroK  e. 
I>vin>A8  ....    Bourke,  O.  C,  228 


17. 


— — — ^—  NoUee  of  ahan^ 
donmeiU.^A  cargo,  consisting  of  railway  sleepers, 
was  insured  by  the  plaintiffs  in  the  ship  Seimdhal 
from  Geography  Bay  to  CalcuttB»  and  expressed  in 
the  policy  to  be  warranted  from  aU  risks,  except 
total  loss.  In  proceeding  up  the  River  Hooghly,  in 
charge  of  a  pilot,  on  the  80th  April,  the  vessel  ground- 
ed on  the  Rungaf  ulla  Sand,  heeled  over,  and  lay  im- 
bedded in  the  sand.  Endeavours  were  made  un- 
successfully to  get  her  off.  On  6th  May,  Lloyd's 
surveyor  inspected  the  vessel,  and  reported  that,  con- 
sideriJDg  her  position,  the  state  of  the  tide  at  that 
season,  and  i£e  expense  of  getting  her  off,  it  was  un- 
advisable  to  go  to  further  expense  in  doing  so ;  and 
that  the  cost  of  repturs  would,  in  all  probability, 
amount  to  much  more  than  the  value  of  the  ship 
when  repaired.  Some  of  the  sleepers  had  been  then 
jettisouMl,  and  the  surveyor  recommended  that  the 
vessel  and  cargo  should  be  abandoned,  and  sold  by 
public  auction  to  the  highest  bidder.  Attempts  were 
made,  but  unsuccessfully,  to  get  some  of  the  cargo 
cA,  and  the  sleepers  were  of  such  a  quality  that  they 
would  not  float.  The  consignees  accordingly  caused 
the  ship  and  cargo  to  be  sold  by  public  auction  in 
Calcutta  on  I2th  May.  No  notice  of  abandonment 
was  g^ven.  The  sleepers]  realised  the  sum  of  B460. 
The  purchaser  hired  txwts  and  began  unloa^g  the 
ship;  he  unloaded  78  sleepers  in  all.  On  14th  May 
the  ship  floated  off  and  came  up  the  river,  with  the 
rest  of  the  cargo  in  safety,  proving  not  to  be  so  much 
damaged  as  was  supposed.  In  an  action  on  the 
policy  of  insurance, — Seld  that  there  was  not  such  a 
total  loss  of  the  cargo  as  entitled  the  plaintiffs  to 
recover  as  for  a  total  loss  without  giving  notice  of 
abandonment.  Held,  on  appeal,  per  Phbab  and 
Macfhbbson,  J*/.— Thephiintiffs  failed  to  prove  any 


nreUBANCE— eofififiMd. 

2.  MARINE  INSURANCE-eoa^'MAl. 

ConstmotlTe  total  lOBB^eowHmued. 

necessity  for  the  sale  of  the  ship,  or  that  it  was  im- 
practicable to  convey  the  sleepers,  or  a  material  por- 
tion of  them,  to  thdr  destination.  But  if  the  hisored 
were  legally  justified  in  abandoning  and  claiming  aa 
for  a  t-otal  loss,  notice  of  abandonment  ought  to  bftve 
been  given.  The  condition  and  behaviour  of  the  ship 
when  she  got  off  the  shoal  should  be  looked  at  as  in- 
dicating her  real  state  and  strength  while  she  was  on 
it.  Per  Patti^  «y.>— Considering,  upon  the  evidence  of 
the  circumstances  at  the  time  of  the  sale,  that  the 
ship  was  not  worth  repwring,  and  that  she  was  ex- 
pected to  sink  at  any  time,  the  sale  of  her  was  justi- 
fiable. The  sale  of  the  cargo  was  also  justifiable;  it 
could  not  have  been  carried,  in  a  mercantile  senses 
on  shore,  much  less  to  its  destination.  The  sale 
caused  a  total  loss,  and  there  was  no  need  for  notice 
of   abandonment.    East  Ifdiav    Railway  Cox- 

FANT  V.  AUBTBALASIAM  In  SUIfcAHOB  COMPAinr 

[6B.L.B.,218 
S.  C.  on  appeal  •        .    7  B.  Iv  B.,  d47 

IBT^NTIOSr  OIP  JOINT  OB  BEVBBAIi 
OWNXSBSHIF. 

See  Cabbs  vitdbb  Hnmv  Law— Pabti- 
Tiov— RiQiriBiTn  bob  Pabtitioh. 

TNTENTIGN    OF    PABTIBS    AS   SVI- 
DSNCED  BY  THSUR  ACTS. 

See  EsTOPPBL—EsTOFPBL  bt  Cohdvot. 
[4  a  L.  B.,  P.  C  16 

See  Etidbvob— Pabol    Evn>BNOB— Ex- 
FiiAnriKa  wBimir  Isstbitmbvts  akd 

UTTBirTIOM  OB  PaBTIBS. 

ra  I..  B.,  Sup.  VoU  888,  889 

Affra^  F.  B.,  62:  EcL  1874»  88 

14W.B.,dia 

lBom.t262 

7W.B.,884 

See   OBAVT^RBSincPTioy  ob    Bbyooa- 

TION  OB  QbANTS. 

[I.  li.  B.,  10  Calo^  288 

See  Rboibtbatiok  Act,  1877, 8.  49  (1864, 

B.  13)       .        .    1 B.  Ij.  B.,  A.  O.,  87 

[26  W.  B.,  976 

INTENTIOIS      TO      EVADB      STAMP 
LAWS. 

See  Dbolabatobt  Bbcbbv,  Stnr  fob — 

i)BGLABATION  OF  TiTLB. 

[I.Ii.B.,l]Cad^40 
See  Stamp  Act,  1862,  b.  17. 

[8aii.B,A.G.,2d9 

8  Bom.,  0.  C,  168 

18W.B.»10d 

INTENTION      TO      GET      INNOCENT 
PERSON  PUNISHED. 


See    Stolbv 
latikq  to 
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.    I.  L.  B.,  1  All,  879 
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Bill  ov  SzoHAKeB  . 

Bomb 

CoxpouvD  Ihtbsbst 

Costs 2694 

DiBT  OB  liLWBTJTS  PVBOHABBD  . 

Dbbtob  ahd  Cbbditob  . 
Goods  bold   ,    .    .    . 

GOTBBinCBirT  PBOiaSSOBT  NOXBS 

Ixsolybvot  Fboobbdings 
ICbshb  Pbobits 

MOBTOAGB 2700 

Patkbnt  ikto  Coubt  .  .  .  2701 
Pbinoipal  and  Aobnt  .  •  .  2702 
Pbotits  ov  Bvsikbbs  .  .  .  2702 
Pbotits  ov  Watan  ....  2702 
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2.  CA8B8  UBDBB  AOT  XXXII  OB  1889         •  2708 

3.  Omission  to  stipttlatb  bob,  ob  sti- 

pulatbd  timb  has  bxpibbd —        •  2705 

(aS  Suns 2706 

{h)  Dbobbbs        ....  2707 

(0)  CONTBAOTS  (BoVDS,  &C.)  .  2710 

4.  SnPULATIONfir  AKOVNTINCt    TO    PBKAL- 

TIB8  OB  OTHBBWIBB  ....  2717 

i9a0  Attobnby  and  Cubnt. 

[I.I..IU8Calo.,478 

iSSf^CASBS    UNDBB    BbNGAL    BBOaLATION 

XV  OB  1798. 
See  Contbaot  Act,  s.  28»lLLBaAL  Con- 

TBAOTS— GbNBBALLT. 

See  Contbibtttion,  Sttit  fob— Intbbbst. 
[10  B.  Ifc  B.,  862»  868,  note 

See  Casbs  vhdbb  Costs— Intbbbst  on 
Costs. 

See  Ezboution   op    Dbobbb— Modb  op 
EZBGX7TI0N— Pbinoipal  and  Subbtt. 
CLIi.B.,4Calo.,881 

See  HnrDV  Law— Pabtition— Bight  to 
Account  on  Pabtition. 

[I.  Ii.  B.,  1  Bom.,  581 
I.  Ii.  B«,  5  Bom.»  4S 

fi^M  Casbs  undbb  Hindu  Law— Usubt. 

See   Casbs  undbb  Mahombdan  Law— 
Usubt. 

See  Mbsne  Pbopits— Modb  op  Assbss- 
XBNT  AND  Calculation. 

[I.  li.  B.,  4  Calc,  882 

L  Ii.  B.,  8  Gale,  882 

I.  la.  B.,  10  Calo.,  792 

^SmMbsnb  Pbopits — ^Assbssmbnt  in  Ezb- 

cunoN,  AND  Suits  bob. 

[15  a  L.  B.,  888 

See  CASBB  undbb  MoBTGAOB— ACCOUNTS 

u 


INTlSREBT^conttnued. 
doducted  In  advauoe. 

See  CONTBACT— Al/TBBATION  OP  CON- 
TBACTS— AlTBBATION  BY  THE  COUBT. 

[I.  I..  B.,  4  Gale,  187 

Disoretion  of  Goort  in  allow- 
ing— 

See  Spboial  Appbal — Othbb  Ebbobs  op 
Law  and  Pboobdubb— Discbbtion,  Bx- 
bbcisb  op,  in  yabious  0a8b8. 

[8  a  li.  B.,  Ap.,  105 


on  amount  of  appeaL 


See  Bbngal  Ciyil  Coubts  Act,  s.  22. 
[9  B.  Im.  B.,  197,  note 


payable  monthly. 


See  Limitation  Act,  1877,  abt.  G6  (1871, 
ABT.  65)  .        .    L  li.  B^  5  Gale.,  21 


Payment  of- 


See  Limitation  Act,  1877,  s.  20  (1871, 

8.21)     .    I.IvB.,lMad.,228,284 

[I.  L.  B.,  2  Mad.,  165 

2  G.  I..  B.,  846 

L  11.11.,  8  Bom.,  198 

I.  li.  B.,  8  Mad.,  57 


Beoeipt  o^  in  advance. 


See  Pbinoipal  and  Subbty — Dischabob 

OB  SuBftTY  .    9  B.  li.  B.,  261 

[15  B.  Ii.  B.,  881, 888,  note 

I.Ii.B.,6Gala,241 

■    I.  Stipulation  for,  at  high  rate. 
See    Casbs  undbb    Contbact — Alteba- 

TION      OP   CONTBACTS— AlTBBATION    BY 

THB  Cottbt. 

1.  MISCELLANEOUS    CASES. 

1.  ^—  AcoountB. — Suit  for  balance  of 
accouiUe.—Abeenoe  of  ootUraet  for  wtereeL^Jn  a 
snit  relating  to  balance  of  accounts,  probabilities  are 
not  sufficient  to  support  a  decree  for  interest  in  the 
absence  of  a  contract  for  interest  Joy  Nabain 
Bhuoout  v.  Kashbb  Chowdby  .    16  W.  B.,  148 

2.  — Eweoution     of 

decree, — Where,  in  the  course  of  executing  a  decreei, 
accounts,  in  which  interest  was  entered  and  charged, 
had,  from  time  to  time,  been  filed  in  Court,  and  no 

*objection  had  been  taken  thereto  bv  the  judgment- 
debtor  from  1870  up  to  1880,— JSTeW  that  it  was  too 
late  to  object  to  interest  being  allowed,  and  that  the 
High  Court  would  not  interfere  to  alter  the  rate 
where  it  appeared  that  the  District  Judge  had  found 
that  the  rate  ruling  in  the  District  was  12  per  cent, 
and  had  allowed  that  rate  accordingly.  Gopal  Sahu 
Dbo  v.  Joybam  Tbwaby  .   I.  L.  B.,  7  Oalc,  620 

[9  C.  Ii.  B.,  402 


8.  .  Arrears   of  ventr-Act  X  of 

1859,  s,  20.-'J)i»creUon  of  Ccwr*.— The  enactment 

4r^ 
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JNTEREBT—eoniinmed. 

1.  HISCELLAKEOUS  CABKO^-HfonHnmed. 
Arrears  of  rent^cotUinued. 

of  section  20  of  Act  X  of  1859,  that  arrears  of  rent, 
unless  otherwise  provided  hy  written  agreement,  shall 
he  liable  to  interest  at  12  per  cent,  per  annum, 
does  not  make  it  imperative  on  the  Court  to  award 
interest  in  a  decree  for  arrears  of  rent,  but  the 
Court  has  a  discretion  in  awarding  interest  in  such  a 
case.  In  an  ordinary  suit  for  rent,  the  question 
whether  the  rent  is  fixed  or  variable  is  not  involved. 
Bbokwith  v.  Kibhto  Jbbbuv  Bucebhbb 

[Marshy  278 :  2  Hay,  286 

Eabhbbitath  Bot  Chowdhst  V,  Mtkuddbbk 

Chowdhbt  ....    IW.  B.,164 

Prolongation    of 


rent  suit  hy  tenant.'^ln  a  suit  for  seven  years'  arrears 
of  rent  it  appeared  that  the  plaintiff  had  previously 
sued  and  been  nonsuited,  and  that  the  tenant  had 
protracted  the  proceedings.  Seld  that  the  Court 
ought  to  award  interest  on  the  arrears.'  BAXJBBBUir 
BoBB  «.  Tbipooba  Dobsbb 

[Marsh., 886:  2 Hay, 448 

Withholding 


rents, — Where  rents  are  withheld  interest  may  be 
given,  whether  it  is  provided  for  in  the  pottah  or  not. 
Lalla  Shbo  Sahat  SnraH  o.  Kukmobunissa  Bb- 
euM         ....    2  W.  B.,  Act  X,  68 

Bengal  Act  VI  of 


1862.-- Discretion  of  Co«f^.— Bengal  Act  VI  of 
1862  did  not  alter  or  affect  the  discretionary  power  of 
the  Court  to  award  interest  or  costs  in  a  decree  for 
arrears  of  rent.  Bibbonath  Dbb  v.  Hubbo  Pbb- 
bhad  Chowdhbt      .        •    2  W.  B.,  Act  X,  88 

7.  ■  Agreed  instal- 
ments of  rent, — Interest  may  be  decreed  with  arrears 
of  rent,  but  it  should  not  be  decreed  upon  instalments 
of  rent  as  from  dates  during  the  currency  of  the  year, 
unless  the  parties  had  agreed  that  the  rent  should 
be  paid  by  instalments  at  those  dates.  Bhabuth 
Chitndbb'Rot  v.  Bbpin  Bbhabbb  Chctckbbbittty 

[8W.B.,486 

8.  ■  Pendency  of  emit 
for  enhancement, — While  a  suit  for  enhancement  of 
rent  is  pending,  defendant  is  not  liable  for  interest^ 
inasmuch  as  his  rent  is  undetermined ;  but  after  the 
rent  is  determined  he  is  liable  to  interest  for  all 
arrears  from,  and  for  all  instalments  after,  that  date. 
Rajmohun  Nbogbb  v.  Anukd  Chxtndbb  Chow- 
dhbt         low.  B.,  166* 

9. Discretion     of 

Court, — It  is  in  the  discretion  of  the  Court  to  allow 
interest  on  arrears  of  rent  Satttakav D  Ghobal  v, 
Zahib  Sikdas  .        .        .    6  B.  Ii.  B^  Ap^  119 

Badhika  Pbosithng  Chuvdbb  V,  Ubjoon  Ma- 

JHBB  ....     2OW.B.9I28 


10. 


JEnhancement  of 


rent, — In  a  suit  in  which  a  decree  is  g^ven  for  arrears 
of  rent  at  an  enhanced  rate,  interest  is  to  be  allowed 
not  only  from  the  date  of  the  decree,  but  from  the 


TNTE'ELEBT—coniinMed, 

1.  MISCELLANEOUS  CASES— eonUnued. 
Arrears  of  Temt-^continmed, 


time  the  rent  became  due. 
Aftabqoddbbk 


AhbaiTooliah  V,  Eajbb 

L  li.  B.,  4  Calo.,  684 

[8  C.  Ii.  B.,  882 

H.  . Discretion  of 

Court, — Every  arrear  of  rent,  unless  it  is  otherwise 
provided  by  an  agreement  in  writing,  is  liable  to  bear 
interest  at  12  per  cent,  from  the  time  when  it,  or 
each  instalment  of  it,  became  due.  The  discretion 
which  a  Court  has  to  refuse  interest  can  only  be  exer- 
cised upon  very  clear  grounds.  The  mere  non-enforce- 
ment by  a  landlord,  even  for  a  series  of  years,  of  his 
right  to  interest  upon  arrears  of  rent,  does  not  amount 
to  a  waiver  of  such  right.  Johoobt  Lall  v,  Bul- 
labLall        .  •    I.  la.  B.,  5  Calo.,  102 

[4C.L.B.,d4a 


18. 


■  Bengal  Act  VIII 


of  1869,  s,  21.— Sate  of  interest,^lJnder  Bengal  Act 
y  III  of  1869,  section  21,  it  is  discretionary  with  the 
Judge  to  give  interest  at  12  per  cent.;  he  is  not 
obliged  to  award  interest  to  that  extent.  Dhibaj 
Mahtab  Chakd  V,  Dbbkumabi  Dbbi 

[7  B.  L.  B.,  Ap.,  26 


18. 


Bengal    Act 


VIII  of  1869,  s.  21,— Discretion  qf  Court,— In  suite 
for  arrears  of  rent,  a  Court  of  Justice  is  not  bound  in 
every  instance  to  award  interest  at  12  per  cent.,  the 
rate  spedfied  in  Bengal  Act  VIII  of  1869,  section  21, 
but  has  discretion  either  to  disallow  interest  alto- 
gether, or  to  reduce  the  rate  according  to  the  circum- 
stances of  each  case.  Where  a  plaintiff  sought  to  re- 
cover more  than  what  was  actually  due,  and  it  did  not 
appear  that  defendant  would  have  refused  payment  if 
the  sum  actually  due  had  been  demanded,  the  Court 
reduced  the  rate  of  interest  to  6  per  cent.  Fubbbb- 
BUir  «.  ASHBUVOOKKIBBA  •  28  W.  B^  468 


14. 


Erroneous  dis- 


missal of  suit  hy  lower  Appellate  Court  after  ad- 
mission of  sum  due.'^A  suit  for  arrears  of  rent  at 
enhanced  rates  where  plaintiff  fails  to  adduce  suffi- 
cient evidence  to.  support  his  claim  for  enhancement 
should  not  be  dismissed  altogether  if  defendant  ad- 
mits a  certain  sum  to  be  due  for  the  years  in  question, 
but  should  be  decreed  to  the  extent  of  the  admission. 
In  such  a  case,  where  the  first  Court  had  decreed  rent 
at  the  rates  admitted  with  some  enhancement,  and  the 
lower  Appellate  Court  seeing  no  grounds  for  en- 
hancement dismissed  the  suit,  the  High  Court  gprant- 
ed  the  amount  admitted  with  interest  from  the  date 
of  the  first  Court's  decree.  Axabhbuttt  Koobb  «. 
Hkbba  Ram  Mfnditb    .  .  24  W.  B.,  82 


16. 


Bengal  Act  VIII 


of  1869,  s,  21,— Where  a  pottah  stipulates  that,  in  case 
m  default  of  punctual  payment  of  rent,  all  arrears 
shall  bear  the  customary  and  legal  interest,  12  per 
cent  per  annum  will  be  allowed  in  analogy  to  Bengal 
Act  VIII  of  1869,  section  21.  AsusQO  Mohuh  Dbb 
Rot  V,  Mttddtth  Mokun  Mozoomdab 

[1C.I..&,147 
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XKTEBE8T— «o»^'fMi^. 

1.  MISCELLANEOUS  CASES-eon^'mcMt. 
Arrears  of  Tent^amtiwued, 


la 


■  Metne  proflis, — 
JTiUereti, — R&ni  in  kind. — Where  rents  were  collected 
in  kind  instead  of  in  money,  and  the  Judge,  in  award- 
ing mesne  profits,  allowed  a  mnch  larger  rate  of  in- 
t^erost  than  was  usually  allowed  on  rents  paid  in 
xnoney, — Seld  that  he  was  wrong  in  so  doing.  No 
difference  in  that  respect  should  be  made  between 
Tents  paid  in  kind  and  those  paid  in  money.  Rai- 
Kisofii  Dasi  v.  Bokokau  Chabait  Haiti 

[1  a  Ii.  H^  8.  N^  14 :  10  W.  lU  209 


17. 


Award,— Power  of  Court  to 


give  interest, — ^A  Court  has  no  discretion  to  deal 
judicially  with  the  merits  of  a  case  determined  by 
arbitrators,  but  is  bound  to  pass  judgment  according 
to  their  award.  Accordingly  it  cannot  decree  inter- 
est which  the  arbitrators  have  not  awarded.  Mohtjk 
Lax  Shaha  v,  Joy  Nabaut  Shaha  Chowdhst 

[28W.B^106 


la' 


— •"-  Bill  of  exchsaige.'-Deduetion 
of  xntereet  <u  dieeount  from  hill  of  exchange. — In- 
terett  according  to  ruliu  published  by  Loan  Vom^ 
pangf, — It  is  not  illegal  to  deduct  interest  in  the  shape 
of  discount  from  tl^  amount  advanced  on  a  bill  of 
exchange,  if  such  deduction  be  made  with  the  full 
knowledge  and  consent  of  the  borrower,  and  under 
such  circumstances  as  would  not  lead  to  the  infer- 
ence that  unfair  advantage  was  taken  of  the  position 
of  the  borrower.  The  met  that  a  Loan  Company, 
reg^istered  under  the  provisions  of  Act  X  of  1866, 
has  published  and  caused  to  be  registered  rules  re- 
garding the  payment  of  interest  on  loans,  does  not 
bind  a  borrower  to  pay  the  interest  as  required  by 
those  rules,  unless  he  has  contracted  to  do  so.  Tip- 
PB&AH  LoAir  Otviob  v.  Goub  Chvkdbb  Basmak 

[2  C.  L.  B^  849 


19. 


Bond. — Construction  of  bond. — 


Calculation  of  interest, — On  the  adjustment  of  an 
account  of  the  principal  and  interest  due  on  a  bond, 
a  karanamah  or  deed  of  agreement  was  entered  into 
by  the  parties,  in  which,  besides  the  original  sum,  a 
further  sum  for  interest  accrued  thereon  was  dedared 
due  and  agreed  to  be  paid  off  by  instalments  before  a 
given  time.  Payments  were  made  at  irregular  pe- 
riods, which  payments  the  bond-holder  claimed  to  ap- 
propriate to  keeping  down  the  interest  upon  the  whole 
sum  composed  of  both  the  original  principal  sum  as 
weU  as  the  sum  mentioned  in  the  karanamah  as  ac- 
crued thereon  for  interest.  Held^  upon  the  construc- 
tion of  the  instrument,  that  the  principal  sum  alone 
carried  interest,  and  that  all  payments  made  in  pur- 
suance of  the  stipulations  were  to  be  applied  in  the 
first  instance  to  satisfy  such  interest,  the  excess  of 
the  payments  only  being  appropriated  towards  the 
liquidation  of  the  principal  sum  due.  Bakuitsoss 
MOOKXBJBA  V,  OXEISH  CHUKDXB  RAB 

[6  Moore's  L  A.,  289 


20. 


■  Payments  on  bond. 


— Mode  of  calculating  interest, — Where  payment  was 
made  upon  a  bond,  the  amount  paid  being  less  than 
the  interest  due,— ITi^Zi,  the  payment  ought  to  go  to 


1.  MISCELLANEOUS  C^SEl^-eontinued. 

Bond — contvMud, 

reduce  the  amount  of  interest  due,  and  the  creditor  in 
a  suit  upon  the  bond  was  entitled  to  a  decree  for  the 
principal  and  balance  of  interest  up  to  date  of  decree. 

LUCHMKSWAB  SlKGH  V.  LUTE  AlI  KhAK 

[8  B.  1m.  B..  p.  C  ho 
21.  • 


Compound  interest.^ Jw^atm^ 
per  n^nsem. — Interest  at  the  rate  of  one  per  cent, 
per  mensem,  to  be  calculated  at  the  end  of  each  year, 
does  not  mean  compound  interest,  so  as  to  admit  of 
interest  being  charged  upon  the  note,  but  interest  cal- 
culated per  mensem  but  payable  per  annum.  Rajxtn- 
DEB  Nabain  Bab  v.  Butai  Ootikd  SiKChH 

[2  Moore's  I.  A^  268 

22. 


Decree  of  Privy 

Council,  Construction  of, — Order  nunc  pro  tunc, — 
On  a  question  of  construction  of  an  oider  of  Her 
Majesty  in  Council,  the  words. "the  plaintiff  is  to 
have  judgment  for  his  moiety  with  interest  at  the 
full  legal  rate,  and  the  costs  of  the  proceedings  in 
the  Court  below,''  were  held  as  intended  to  give  the 
plaintiff  the  moiety  claimed  by  him  of  the  sum  which 
he  alleged  to  be  due  for  principal  and  arrears  of 
interest  (at  12  per  cent.)  equal  to  the  prindpal  upon 
a  certain  karamamah  and  bond,  and  to  allow  the 
interest  from  the  date  of  the  institution  of  the  suit 
up  to  realisation.  Heldy  further,  that  in  the  account 
taken  by  the  appellant  as  the  foundation  for  his  pro- 
ceedings in  execution  he  was  not  warranted  in  making 
a  rest  at  the  date  of  the  order  of  the  Principal 
Sudder  Ameen  dismissing  the  suit,  and  assuming  that 
interest  should  run  upon  the  consolidated  sum  from 
that  date;  as  in  the  absence  of  special  directions  it 
could  not  be  presumed  that  the  Appellate  Court  in- 
tended to  make  an  order  nunc  pro  tune  which  would 
give  compound  interest  from  the  date  of  the  decree 
of  the  Court  of  first  instance.    Gopeb  Kibsbn  Gob- 

BAIOEB  V.  BbINDABUK  CHVin>BB  SiBOAB 

[19W.B,P.C.,41 


28. 


Costs. — Costs  not  mentioned  in 


decree, — Beld  that  the  principle  of  the  Full  Bench 
ruling,  Mosoodun  Lall  v.  JBhekaree  Singh,  B,  L,  R., 
Sup,  Vol,  602 :  6  W.  S.,  Mis.,  109,  is  as  much  appli- 
cable to  interest  upon  costs  as  it  is  to  interest  upon 
mesne  profits  not  awarded  by  the  decree,  and  must  be 
applied  to  aU  decrees  passed,  either  before  or  after 
the  date  of  that  judgment.  Lbblakuitd  SnraH  v. 
Rak  Nabain  Sihgh  .      15  W.  B.,  416 

24. 


Interest  on  costs 

where  decree  does  not  specially  give  it, — Costs  in  the 
suit  carry  interest  unless  the  contrary  is  distinctly 
stated  in  the  decree.  Bhabut  Chuitdbb  Siboab  v. 
GOtnUIB  PAB8BAD  BoY         .  .  18  W.  B.,  84 

Habashtth  Saiq>tal  v.  Bash  Movbb  Dabsia 

[2  W.  B.,  Mis.,  21 


25. 


Interest  n9t  men- 


turned  in  decree, — Sxeeution  of  decree. — Procedure. 

The  Court  in  executing  a  decree  has  no  power  to 

allow  interest  on  costs  when  not  mentioned  in  the 
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INTBRE&T—continited. 

1.  MISCELLANEOUS  CASES- cotUinued. 

OoBtB—eontinmed, 

decree.  The  proper  coarse  for  obtuning  saeh 
interest  is  to  apply  to  the  Court  which  passed  the 
decree  to  amend  it.  XlLFUTUirKiSflA  o.  Mohah  Lal 
SuKAL    ....       6B.Ii.B^  Ap.,88 

Bbojo  Soondubsb  Dbbu  V,  Anvvd  Motrb  Dbbia 

[16  W.  R.,  802 


26. 


luUreit  not  mem' 


tioned  im  decree, — Where  the  decree  gives  interest 
upon  the  principal  sum  recovered  on]y>  but  not  upon 
costs,  the  plaintiff  is  not  entitled  to  such  interost. 
AmiiBOOHissA  Khatook  «7.  Mahombd  Mozutfttb 
HoBSBiv  Chowdhbt  .  .    18  W.  IL,  108 


27. 


Interest  not  men- 


tioned  in  decree, — Where  a  decree  gives  interest 
upon  the  principal  sum  recovered  only,  and  no  men- 
tion is  made  as  to  interest  on  costs,  the  successful 
party  is  not  entitled  to  such  interest.  Mahtab 
Chubdbb  Bahaboob  V,  Bam  Lall  Mookbbjbb 

[L  L.  B.,  8  Calo.,  861 : 1  C.Ii.  &,  158 

28.  '  ImtereH  not 


iioned  in  decree. — Decree  of  JPripjf  CounHL — Mesne 
profits, — In  a  suit  to  recover  certain  property,  the 
plamtiff  obtained  a  decree  for  a  portion  thereof,  but 
on  appeal  the  High  Court  reversed  the  decree,  and 
decliurad  him  entitled  to  the  whole.  On  appeal  to  the 
Privy  Council  the  decree  was,  that  the  decision  of 
the  High  Court  be  "  reversed  with  costs,"  and  the 
decree  of  the  first  Court  "  affirmed  with  costs."  On 
this  the  first  Court  ordered  the  restitution  of  the 
property  with  wasilat,  and  also  that  the  defend- 
ant should  obtain  interest  on  the  costs  both  of  the 
first  Court  and  of  the  Privy  Council;  but  he  dis- 
allowed the  costs  of  the  High  Court  as  not  being  ex- 
pressly awarded  by  the  Privy  Council  decree.  Held, 
the  defendant  was  entitled  to  mesne  profits.  Interest 
on  the  costs  of  the  Privy  Council  should  not  be 
given,  the  decree  being  silent  on  the  point;  but  the 
costs  of  the  first  Court  would  carry  interest.  The 
words  "with  costs  "  in  the  portion  ai  the  decree  of 
the  Privy  Council  affirming  the  decree  of  the  first 
Court,  mean  the  costs  of  the  proceedings  in  the  High 
Court.    QvBUBAs  Rai  v.  Stbphbvs 

[18  B.  Ii.  B.,  Ap.,  44: 21 W.  B.,  186 

BfiOZA  BUGHBUB  SlNGH  V.  BhOZA  BAJ  SIV&H 

[8N.W..819 

28i  — ^^— ^— — -  Execution  of  de- 
cree of  Privy  Council. — Costs  of  translation  and 
friuting. — Where,  on  appeal  to  the  Privy  Coundl,  it 
was  ordered  that  the  decree  of  the  High  Court  be 
reversed  with  £276  12s.  2d.  costs,  and  that  the 
decree  of  tiie  ZiUa  Court  be  affirmed  with  costs  in  the 
Courts  below,  in  execution  of  the  decree  it  was  held 
that  the  decree-holder  was  entitled  to  the  costs  of 
translation  and  printing  incurred  by  him  for  trans- 
mission of  the  record  to  the  Privy  Council,  and  that 
he  was  entitled  to  interest  upon  those  costs,  but  not 
to  interest  upon  the  said  £276  \2s.  2d.  MabaIT  Tha- 
xub  v.  Lopez  9  K  Ij.  B.,  Ap^  22 

S.  C  MUBSUH  ThAKOOB  V,  MOBBISON 

[18  W.  B.,  258 


INTE  B^'EAH-'Continued. 

1.  MISCELLANEOUS  CASES- eon^tmwil. 
OosU^—contin^d, 

UlCATITL  FaTIHA  «.  AZHTTB  AXI 

[0  B,  Ii.  B.,  Ap.,  28,  note 

S.  C.  OoxATOOL  Fatima  e.  AzHUB  Ali 

[15W.B.»866 

AsGTiB  Ali  «.  Noobxtdbo  Chundbb  Ghosb 

[28W,B.,4e8 

Saboda  Pbabad  MtTLLiox  V.  LvomaPAT  SiiroH 
DiTGAB  (where,  however,  Mabxbt,  J.,  dissented 
from  the  practice) 

[9  R  Ii.  B.,  Ap..  28»  note:  18  W.B.,6e 

>  Sxecutum  of  de^ 


80.  w  - 

cree  qf  Priny  CouneH—Costs  of  translation  and 
printing. — Wliere  an  order  of  Council  in  England 
awarded  costs  incurred  in  this  country,  including 
charges  for  translation  and  printing, — HM  that  the 
costs  should  cari^  interest  at  6  per  cent.     Kni 

MADHUB  0088  V.  BlfiSUMBKUB  D068 

{21W.B.,411 

Prtcy    CouneU 


8L 

order  awarding  eosts-^Sxecuticn  of  decree.— Act 
XXm  of  1861,  ss.  10  and  ll.^lnterest  not  ffiwn  hg 
decree. — ^Where  an  order  passed  by  Her  Majesty  in 
Council  on  report  of  the  Judicial  Committee  awarda 
costs,  but  is  silent  as  to  interest  on  the  costs  so 
awarded,  it  is  not  competent  to  the  Court  which 
has  to  execute  tiie  order  to  direct  payment  of  t^e 
costs  with  interest  The  principle  of  the  deduons  in 
cases  arising  under  sections  10  and  11  of  Act  XXIII 
of  1861,  which  have  established  a  similar  rule  of  prac- 
tice in  executing  decrees  passed  by  the  Courts  in 
India,  approved.  Interest  not  provided  for  in  the 
order,  of  tie  Privy  Coundl  may,  however,  be  allowed 
in  execution  where  the  parties  nave  agreed  to  submit 
the  matter  to  the  discretion  of  the  Court  executing 
the  Older.    Fobbbtbb  v.  Sbcbbtabt  ob  Statb 

[I.Ii.B.,8Calo.,iei:  Ii.  B.,  4 1.  A^  187 
LbkbajBotv. Mahtab Chabd  .21W.B.,147 

Calculatum  of 


iiUerest,^8et^ff,—Wh»Te  a  plaintiff  obtains  a  de- 
cree with  costs  and  interest  upon  the  costs,  the 
defendant  being  declared  entitled  to  the  set-off  on 
account  of  costs,  the  interest  should  be  calculated  on 
the  amount  due  to  plaintiff  after  deduction  of  the  set- 
off.   Amakut  V.  Biin>Hoo  18W.B^188 


88. 


Interest  on  dosis 


refunded.— ln\eteiit  is  awardable  on  costs  refunded 
on  the  reversal  of  a  decree  on  which  costs  were  re- 
covered.    KB3>AB  NaTH  PAKBA8BB  «.  DOTA  MOSBB 

Dbbia 20W.B^48 


84. 


._  —— Debt  or  lawHNiit  purchased. 

^Outstanding  claim.— YHnste  a  debt  or  law-suit  has 
been  purchased,  interest  ought  not  to  be  given  there- 
on for  the  whole  period  during  which  the  purchaser 
allows  t^e  claim  to  be  outstanding,  nor  necessarily  on 
the  whole  debt  when  the  purchase-money  is  very  much 
belbw  the  amount  of  the  principal.  Ukkoda  Soon- 
dubeb  Dossbb  V,  OoDHUB  Nath  Boy 

[U  W.  B.,  125 
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DIGEST  OF  CASES. 


USTPEBEST—eoniinMed. 

1.  MISCELLANEOUS  CASES~eofi/tJNi«(l. 

86. Debtor  and  creditor.— Powar 

qf  Court  to  $five  interest  on  any  enm  overdue. — Where 
a  sum  of  mon^  becomes  dne  and  payable  at  a  speci- 
fled  time,  the  Court  may  award  interest  in  the  shape 
of  damages  for  such  period  therea^Fter  as  the  money 
remains  nnpaid.  Tasa  Chahd  Bibwab  v,  Natab 
AliBibwas       ....    IC.L.B.,286 


86.  < 


— — — ^— ^—  Suit  on  bond, — 
Ofer  to  piMy  amount  into  Court, — In  a  suit  on  a 
bond,  where  it  was  shown  that  the  obligor  had  offered 
to  pav  the  principal  and  intejnest  into  Qoxxsty-^Eeld 
that  he  should  be  relieved  foom  interest  from  the 
date  of  such  offer.  Ouri  Jahaeatta  Gabu  «. 
Gabui>a  Rbddi.  Gabui>a  Rbddi  «.  Gudi  Java- 
xattaGabu         ....    1  Mad.,  124 


87. 


Might  to  iniereet. 
'-'Mefueal  to  accept  portion  of  turn  due, — ^A  decree- 
holder  is  not  bound  to  accept  a  sum  tendered  to  him 
in  part  satisfaction  of  his  decree.  He  is  entitled  to 
require  payment  of  the  principal  and  interest  in  full; 
and  the  refusal  to  receive  a  part  of  what  is  due  to  him 
will  not  depriye  him  of  his  right  to  interest.  EUK- 
BYA  SnraH  «.  Tootdun  Sikgh       .'  7  W.  B.,  SK> 

88.  — 1^ ; — Delojf  in  suing. 


—A  creditor  is  not  bound  to  bring  his  action  to  suit 
the  convenience  of  the  debtor,  and  may,  where  two 
parties  are  jointly  and  severally  liable  on  a  bond  as 
principal  and  surety,  defer  brixiging  his  suit  to  the 
tut  moment  the  law  allows,  and  he  is  not  entitled  to  a 
less  sum  for  interest  if  he  does  so.  Mahombd  Bo- 
hbbxooddbbv  V,  Ibdoob  Chuhdbb  Jowhubbb 

[IS  W.  B.,  192 

Decree  on  morf 


gage,^Leaiee  to  pug  ai  onee  to  wtoid  high  rate  of 
imiermt^ — ^In  giving  the  plaintiff  a  decree  on  a  mort- 
gage which  provided  interest  at  24  per  cent.,  it  was 
directed  that  the  defendants,  in  order  to  avoid  the 
payment  of  further  interest  at  that  high  rate,  might 
be  at  liberty  to  pav  the  amount  of  the  decree  at  once 
without  waiting  for  the  expiration  <rf  the  usual  six 
months.    Moovzoobad  Dowla  v.  Mbhidi  Bb&um 

[7  C.  L.  B.,  206 
See  Chotoolall  «.  Mi£lbb  .  7  C.  Ii.  B.,  267 
40.  -^— — ^-^— — — —  Principle  of  de- 
ducting payments  on  accouutlof  decree, — The  rule  as 
to  making  up  an  account  of  interest  in  mortgage 
cases, — vis.,  uiat  when  a  payment  is  made  it  is  to  be 
deducted  from  the  interest,  and  not  from  the  princi« 
pal,— extended  to  the  execution  of  ordinary  decrees. 
The  balance  of  interest  is  never  added  to  the  princi- 
Ed  so  as  to  mroduce  compound  interest.  GooBOO 
»ABS  DUTT  9.  UMA  Chxtbn  Rot     .  22  W.  B.,  525 


Bi 


4L 


Interest   on  sum 


wrongly  credited, — ^The  obligee  of  a  bond  for  B7,000 
gave  the  obligor  an  assignment  of  R6,319  on  account 
of  rent  due  to  the  latter  by  the  former,  and  the  ques- 
tion in  special  appeal  being  whether  the  item  of  BS50 
paid  on  account  of  Government  revenue  had  been 
twice  credited  as  alleged  by  the  obligor  (appellant), 
the  Court  held  that  it  had  only  once  been  credited. 


IKTEBE8T— coa/tflNitfd. 

1.  MISCELLANEOUS  Ck^m-^eontinued, 

Debtor  and  oreditor— eo»^f»«0<2. 

The  respondent  on  cross-appeal  claimed  interest  on 
the  B850  for  six  years  and  eight  months  at  twelve 
per  cent,  per  annum,  on  the  strength  of  a  stipulation 
in  the  bond  that,  from  a  certain  date,  interest  should 
accrue  on  the  principal ;  but  the  Court  disallowed  the 
daim,  on  the  ground  that  payment  of  interest  on  the 
item  paid  as  ^vemmcnt  revenue  was  neither  express- 
ly stipulated  for  nor  contemplated  by  the  parties,  and 
because  it  was  open  to  the  respondent  to  talce  measures 
to  realise  the  sum  so  paid  instead  of  letting  it  lie 
over  and  double  itself  by  interest.  Shibbsbubbbb 
Dbbia  v.  Ladlt  ,  .  17  W.  B,  71 


42.- 


■  Mortgagee  in  pos» 


session, — Suit  for  redemption, — ^The  principle  of 
construction,  that  when  a  creditor  sues  for  his  princi- 
pal and  interest  (the  latter  being  equal  or  more  than 
equal  at  the  time  of  the  commencement  of  the  suit  to 
the  prindpal)  he  is  not  debarred  from  charging  sub- 
sequent interest  for  the  period  during  wUd^  he  is 
kept  out  of  his  money  by  his  debtor's  resistance  of 
the  demand,  is  not  applicable  to  a  case  in  whidi  a 
mortgagee  in  possession  is  not  a  party  suing  for  the 
money,  but  the  party  resisting  by  evezj  means  in  his 
power  a  claim  to  redemption  and  the  final  settlement 
of  the  account.  Ajixut  Ali  Khan  v,  Jowahib 
SiKGH  ....  14  W.  B.,  P.  C 17 
S.  C.  AzncuT  Au  Ehah  v.  Jowahib  Sihgh 

[18  Moore's  LA^  404 

Delay  of  decree- 


48. 

holder  to  take  out  execution, — ^The  fact  of  a  decree- 
holder  having  delayed  for  a  considerable  time  to  t^e 
out  execution  of  his  decree  is  no  ground  for  the  Court 
refuring  to  allow  him  interest  at  the  rate  directed  by 
such  decree,  to  be  paid  upon  the  principal  sum  re- 
covered, from  the  date  of  decree  until  realisation. 
Baht  Madhob  Tbitaoi  v.  Ram  Gofal  Siboab 

[8  C.  Ii.  B.,  528 


44. 


Setting   up  ad- 


verse  ^{s.— In  a  suit  to  recover  title-deeds  and 
other  property,  the  defendant  claimed  a  certain  sum 
as  being  due  to  him,  and  in  the  pbunt  the  plaintiff 
offered  to  pay  the  def endaift  all  that  was  due  up  to 
that  date,  provided  the  deeds  and  property  were 
given  up.  The  defendant,  however,  claimed  a  right 
to  hold  tiiem  under  an  adverse  title.  Seld  that  the 
defendant  was  only  entitled  to  interest  up  to  the  date 
of  the  plaint,  and  not  up  to  the  date  when  the  money 
due  was  actually  paid.  Juogbbbath  Dabs  v,  Bbu- 
BATH  Doss 

[I.  Ii.  B.,  4  Calo., 822:  8  C.  L.  B.,  875 


45. 


Goods  BOld.-^8uit  for  price  of 


goods, — Interest  before  suit. — Where  there  was  no 
time  fixed  or  agreed  for  payment  of  the  price  of  goods 
bought,  nor  was  any  demand  of  price  made  accom- 
panied with  an  intimation  that  interest  from  the  date 
of  demand  would  be  charged, — ffeld  that  interest 
could  not  by  law  be  decreed  for  the  period  prior 
to  the  institution  of  the  suit.  Palmbb  v,  Maj>hoo 
Pbbsaud 2  Agra,  181 
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INTWSLEBT^eantinmed, 

1.  MISCELLANEOUS  CABW--coniinmed. 


46. 


Goverzunent      promlsaory 

motes. — Interest  on  interest  qf  Government  paper 
withheld. — Interest  may  be  claimed  on  the  interest 
of  Oovemment  promiMory  notes  withheld  by  another. 
Tabuckkath  Mooebbjbb  v.  Goubsschvsn  Mooe- 
BBJBB 8  W.  R.,  147 


47. 


IxuBolvenoy    prooeedings.- 


Fower  of  High  Court. — Proceedings  under  InsoU 
vent  Aetjl  4*  12  Vict,,o,  21. — Proceedings  were  taken 
nnder  the  InsoWent  Act,  11  &  12  Victoria,  Cap.  21, 
Bnd  the  proceeds  of  certain  goods  claimed  by  the  Offi- 
cial Assignee  paid  by  the  Assignee  into  the  Bank  of 
Bengal.  In  a  suit  brought  in  the  High  Court  at 
Calcutta  by  A.  against  the  Official  Assignee  claiming 
the  proceeds  of  the  goods  paid  into  the  Insolvent 
Court, — Held,  on  the  Court  making  a  decree  in  favour 
of  the  plaintiff,  that  the  High  Court,  being  a  Court  of 
law  and  equity,  had  power  to  award  interest  on  the 
amount  as  against  the  Official  Assignee.  Millbb  «. 
BAiUiOW  .14  Moore's  I.  A.,  209 


48. 


Mesne    profits. — Decree  for 


mesne  profits. — Judgment-debt. — According  to  the 
practice  of  the  native  Courts  in  Bombay,  a  sum  found 
due  for  mesne  profits  was  a  judgment-debt  and  carried 
interest  by  its  own  force.  On  petition  in  the  native 
Court  after  decree  upon  appeal  in  England,  interest 
was  awarded  on  the  amount  of  mesne  profits  decreed, 
though  not  prayed  for  in  the  plaint,  or  given  by  the 
decrees  in  India  or  the  order  of  affirmance  in  Eng- 
land.      EIBXLA17D    «.    MODEB    PBBTOlfJBB    EhOOB- 

8HBDJBB  .8  Moore's  L  A^  220 


49. 


Suit  for 


profits. — In  a  suit  for  mesne  profits  (not  being  a  suit 
for  land  and  its  mesne  profits)  interest  on  mesne  pro- 
fits) cannot  be  recovered.  Chaku  Modak  Tohaka 
V.  DuLLABH  DwABKA        .         .        .9  Bom.,  7 


50. 


-  Interest  previous 


to  suit. — Although  interest  as  such  cannot  strictly  be 
allowed  upon  mesne  profits  previously  to  the  institu- 
tion of  the  suit,  the  Court,  in  estimating  what  loss  has 
been  sustained  by  the  plaintiff  in  being  kept  out  of 
possession,  may  take  into  consideration  that  if  he  had 
received  the  rents  year  by  year  he  would  have  been 
able  to  make  use  of  the  same,  and  may  thua  calculate 
the  interest  in  the  damages  to  be  awuded.     Pbotaf 

ChUBDBB  BOBOOAH  V.  SUBNO  MOYBB 

[14W.K.,161 


51. 


Discretion      of 


Court. — There  being  no  rule  of  law  obliging  the 
Court  to  allow  interest  on  mesne  profits,  it  is  a  matter 
for  the  discretion  of  the  Court  upon  considera- 
tion of  the  facts,  whether  to  allow  interest  or  not. 

ElSHNANAKD   V.   KtrNWAR    PaBTAB   NaBAIN   QlSOfL 

[I.  -L.  B.,  10  Calc,  792:  Ii.  R.,  U  L  A.,  88 


52. 


Calculation     of 


interest.— InteTwt  on  mesne  profits  may  be  allowed 
year    by    year  during  the   period  of  dispossession. 

MnNBBRAM  AOHABJBB  V.  TUBUKOO    .   7  W.  B,,  178 

53. Interest  withheld 

until  date  of  decree, — Interest  on  a  sum  awarded  for 


INTBREBT'-eQnHmed. 

1.  MISCELLANEOUS  CASES'-eonHnMed. 
Mesne  profits — continued. 
mesne  profits  may  properly  be  withheld  until  the  date 
of  the  decree,  since  the  amount  is  not  ascertained 
before  that  time.  Bbvoal  Coal  Compaitt  v.  Da- 
BBBKBAH  Dabba  .  MsrslL,  105 : 1  Hay,  181 
Mobabuk  Ali  v,  Boistub  Chubh  Chowdhbt 

[11 W.  B,  26 


54. 


Date  of  assess- 


ment of  mesne  profits.— Although  the  common  prac- 
tice is  to  make  interest  payaUe  from  the  date  on 
which  the  oaesne  profits  are  assessed,  interest  was 
given  in  a  suit  for  mesne  profits  which  ought  to 
have  been  paid  by  the  dcfendiuits,  but  which  pluntiffs 
had  been  made  to  pay,  from  the  date  when  they 
ought  to  have  been  paid  by  the  defendants.  Sokhbb 
MovBB  Dbbia  v.  Bbijobaj  Mookbbjbb 

[17W.B..228 


55. 


Might  to  inter- 


est,— The  pUuntiff  s  were  held  entitled  to  interest  on 
mesne  profits.    IjUlbbt  Singh  v,  Ali  Bbza 

[8W.B.,822 


56. 


Act  xxni  of 


1839.— Interest  from  institution  of  suit. — By  the 
law  and  practice  in  India,  independently  of  the  pro- 
visions of  Act  XXXII  of  1889,  a  decree  might  award 
interest  as  of  course  on  meene  profits  from  the  date 
of  the  institution  of  the  suit  in  which  they  were 
claimed.  Such  interest  is  not  forbidden  by  the  terms 
of  the  Act  referred  to.    HnBBOPBBSAUB  Rot  «. 

SHAMAPBBflAUD  ROT 

[LIi.  B.,8  Gala,  664:  1 CK  B^4a9 
L.  B.,  5  I.  A.,  81 


57. 


Interest    from 


commencement  of  suit, — Interest  on'  mesne  profits 
may  be  allowed  from  the  commencement  of  the  suit 
at  the  annual  rate  allowed  by  the  Court.  Hurro- 
persaud  Roy  v.  Shamapersaud  Roy,  I.  L.  R.,  3  Calc., 
€54,  followed.  MuDuv  Mohun  Singh  v.  Ram  Dass 
Chuckbbbuttt  .    6C.I«.B.,867 

5a 


— ^^— — — — •  Jurisdiction  <jf 
Court  of  Revenue.— Act  XVIII  of  1873,  s.  93,  cl.  (A). 
— Suit  for  profits. — A  Court  of  Revenue  is  competent, 
in  a  suit  for  profits,  under  section  98,  clause  (h),  of 
Act  XVIII  of  1878,  to  award  the  interest  claimed  on 
such  profits.    ToTA  Rax  v,  Shbb  Singh 

[LIi.B.,lAlL»261 


58. 


Interest    up    to 


decree. —  Rate  of  interest. — Held,  on  the  sum  ascer- 
tained as  the  assets,  less  the  collection  charges,  de- 
rived each  year  from  the  estate,  interest  at  six  per  cent, 
per  annum  should  be  allowed,  to  be  calculated  on 
each  year's  mesne  profits  up  to  the  date  of  the  de- 
cree of  the  lower  Court.  Hubbodubga  Chowshbain 
V.  Shabat  Soondebt  Dabia 

[L  li.,  B.,  4  Calo.,  674 :  8  C.  L.  B.,  517 


60. 


Mortgage.—^^r^Miitfii^  to  take 


profits  of  property  under  deed  of  usufructuary 
mortgage  in  lieu  of  interest.— Interest  until  posses- 
sion. — Where  a  deed  of  usufructuary  mortgage  pro- 
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XBTFEBEST— oon^'iitfMi. 

1.  MISCELLANEOUS  CASB^-^catUimed. 
Mortgage — caniimued, 

vided  tbat  the  mortgagee  shonld  take  tiie  profits  of 
tbe  property  mortgaged  in  lien  of  interest,  and  was 
ailent  as  to  any  interest  shonld  the  mortgagee  not  ob- 
tain possession,  it  was  held  that  the  mortgagee,  who 
bad  remained  in  possession  of  the  property  for  the 
■tipolated  term,  was  not  entitled  to  retain  possession 
in  order  to  recoup  himself  for  the  loss  of  interest  du- 
ring the  time  in  which  he  did  not  obtain  possession. 
BuLu  V,  Bahadub      .  .    7 «.  W^  67 


61. 


"Payment  into  CoTXPt— Pay- 


mmtt  in  watitf action  of  deerM. — When  a  payment  is 
made  into  Court  by  a  judgment-debtor  in  full  satis- 
faction of  the  decree,  but  which  the  Court  accepted 
and  retained  as  a  payment  on  account,  the  judgment- 
creditor  can  have  no  right  to  claim  interest  upon  the 
whole  amount  of  his  decree.  The  Court  executing 
the  decree  has  a  discretion  in  allowing  interest  which 
win  not  be  interfered  with  in  specuil  appeal.    Pa- 

BX8BATH   MUKHOPADHYA  V.   ElSTO  MOHUN   SaHA 

[8  B.  L.  B.,  Ap^  106: 12  W.  a,  50 


62. 


— — — — ^— —  Interest  on  decre- 
tal money  in  Court, — ^Whether  interest  on  decretal 
money  is  payable  up  to  the  date  that  it  was  deposited 
in  Court  oy  the  judgpnent-debtor,  or  up  to  the  date 
on  which  the  decree-holder  applied  to  get  it  from  the 
Court,  will  depend  on  whether  the  decree-holder  had 
any  notice  of  the  money  being  so  deposited  to  his 
credit.  Kalbb  Dabs  Ghobb  v.  Pubak  Koomabbb 
BiBBB 16W.B.,804 


68. 


— ^-^^^— — —  Befkeal  to  der 
posit  money  in  Court. — The  defendant  was  invited, 
by  an  injunction  issued  upon  him  in  another  suit,  to 
deposit  in  Court  the  money  admittedly  due  under  the 
bonds  now  sued  upon,  but  having  refused  to  do  so, 
was  held  liable  to  pay  interest  from  the  date  of  that 
injunction.  Rak  Da68  Gobbambb  «.  Pbobbuvno 
MOTBB  DOSBBB  •  .     16  W.  B.,  297 


64. 


Payment     in 


sutiefaction  of  decree, — Payment  subject  to  ohjee- 
<i(M».— A  judgment-debtor,  who  wants  to  be  released 
from  the  clabn  of  his  creditor  must  pay  the  money 
covered  bv  the  decree  into  Court  to  the  credit  of  the 
decree-holder  unconditionally.  If  he  chooses  to  make 
a  protest,  the  creditor  is  not  bound  to  take  the 
money  out  subject  to  any  liability  which  may  arise  as 
the  consequence  of  such  protest.  A.  got  a  decree 
against  B,  for  a  sum  of  money  the  balance  of  an  ac- 
count. B.  deposited  the  amount  of  the  decree  in 
Court,  objecting  that  B9,000,  part  of  that  sum, 
should  not  be  paid  out  to  ^.,  on  the  ground  that  he 
had  appealed  as  to  three  items  of  the  account  which 
covered  that  amount.  The  lower  Court  paid  no  at- 
tention to  the  objection,  but  did  not  formally  dis- 
allow it,  and  A.  declined  to  take  the  B9,000.  B.*s 
appeal  having  been  dismissed.  A,  applied  for  the 
B9,000,  and  got  it.  He  then  applied  for  interest  there- 
on during  the  time  it  had  been  deposited  in  Court, — 
Seld  that  he  was  entitled  to  it^  for  it  was  owing  to 
B**s  act  that  A,  had  been  deprived  of  the  money 


INTBBEBT—eontiiimed. 

1.  MISCELLANEOUS  CAB1SB--eonHnued. 
Payment  into  Court— continued. 
daring  the  period  for  which  he  claimed  interest. 
Bajbitdba  Kishosb  Snra  v.  Pebbhai)  Sbn 

[2G.L.B.,188 

05, Frinolpal  and  agent.— -^^tf Ml 

retaining  money  until  required  to  pay. — Fraud. — An 
ag^nt  retaining  his  principal's  money,  which  he  has 
not  been  required  to  pay,  should  not  ordinarilv  be 
required  to  pay  interest;  but  if  his  conduct  has  been 
fraudulent,  he  riiould  be  charged  with  interest. 
MoNOHUB  Dobb  v.  Sxtul  Pbbbhad 

[28W.B.,826 


66. 


Profits  of  bTiainess.— iZafo  of 


interest  on  decree  for  profits  of  business. -—Ivl  the  ab- 
sence of  accounts  or  other  evidence  to  show  the  pro- 
fits of  business  in  a  suit  where  a  share  of  money  re- 
presenting the  capital  of  the;  business  was  decreed  to 
the  plaintiff,  interest  was  awarded  at  12  per  cent,  per 
annum.    Hbbbuv  v.  Bibbb  Mabiun 

[14W.B.,87 

•  Profits  of  watan.— Dtfwtfsybr 


67. 

arrears  of  profits  of  share  in  a  watan. — Where  the 
plaintiff  sued  to  establish  a  right  to  share  in  a  watan 
and  to  recover  a  portion  of  the  profits  thereof  for 
seven  years,  and  obtained  a  decree  for  the  arrears,  it 
was  held  tlukt  there  was  no  law  by  which  interest  on 
such  arrears  could  be  awarded  also.  Gukpo  Akakd- 
RAY  «.  Kbibhkasay  Ootind  .  4  Bom.,  A.  C,  66 


6a 


Beftmd  of  excess  pajmients. 


—Interest  on  refund  of  excess  amount  under  decree. 
—-While  a  special  appeal  was  pending  the  decree- 
holder  took  out  execution,  and  realised  a  sum  in  satis- 
faction of  his  whole  decree.  The  decree  having  been 
modified,  and  the  amount  decreed  reduced,  the  judg- 
ment-debtor applied  for  a  refund  of  the  excess  pay- 
ment, and  this  was  awarded  to  him  with  interest. 
JSeld  that  interest  was  rightly  awarded.    WooMA 

SOKDUBBB  BUSKOVIA  V.  QOOBOO  PbRBHAD  ROT 

[16  W.  B.,  74 

Suit  for  refund 


of  excess  rents. — ^Where  rent  at  an  enhanced  rate  was 
decreed  by  the  High  Court  in  1863,  but  the  decree,  as 
far  as  the  enhanced  rate  was  concerned,  was  reversed 
by  the  Privy  Council  in  1873,  and  between  the  two 
dates  other  decrees  at  the  enhanced  rate  had  been  ob- 
tained based  on  the  original  one  of  1863, — Beld,  in  a 
suit  for  a  refund  of  the  excess  rents,  that,  under  the 
circumstances,  no  interest  would  be  g^ven.  Eau- 
OHinur  DuTT  •.  JoaBSH  Cbjhstdvr  Dutt   * 

[2  CUB.,  864 


70. 


Enforcing  pay- 


ment of  rent  after  agreement  to  allow  deduction,— 
Where  a  lessor  who  has  agreed  to  deduct  rents  in 
case  of  his  special  appeal  behig  unsucceS8f^l,  compels 
payments  of  such  rents  notwithstanding  a  decree  of 
the  lower  Court  being  aguinst  him,  he  must  pay  inter- 
est if  the  result  of  the  litigation  shows  that  he  had  no 
right  to  the  money.  Taaamozob  Dabbbb  v.  Maok- 
IBTOBH       .....    9W.B.,272 
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IKTEREST—con/tiMetfJ. 

1.  MISCELLANEOUS  CASEa^eontitiMed. 

Befand  of  ezoesa  payments— «o«/««im(2. 

TL —  Befundqf  amount 

wrtmgUf  levied  im  ewecutiom  of  decree,'^  Civil  JPrO' 
eedure  Code,  se.  244,  dSS.—The  Ck)art  has  power 
to  award  to  a  successful  appellant  interest  upon  an 
amount  found  on  appeal  to  have  been  improperly  le- 
vied in  execution  of  a  decree.  Attayattab  v.  Shast- 
&AM  Aytab   .  .    L  Ii.  B^  9  KaiL,  606 


72. 


■-————-  Coete.'-Beveredl 
of  deeree^^Sefkmd  ofootte  recovered  by  execution,— 
IntereH, — A  successful  appellant  in  an  appeal  to  the 
High  Court  applied,  in  execution  of  his  decree,  for  a 
refund  of  a  sum  of  money  which  he  had  pud  to  the 
respondent,  by  way  of  costs  with  interest  thereon,  in 
execution  of  the  lower  Court's  decree.  He  further 
applied  for  interest  on  the  refund  claimed,  at  the  rate 
of  B6  per  cent,  per  annum.  The  respondent  objected 
to  paying  interest  on  the  refund.  Held  tiiat  the 
appellant  was  entitled  to  the  interest  claimed  on  the 
refund  of  costs.  Foreeter  ▼.  The  Seerelary  of  8iate 
for  India  in  Council,  I.  L.  S„  8  Calc»  161,  referred 
to.    Bax  Sahai  o.  Bank  ov  Bbvgai. 

[LL.R,8Aa,S62 


7a 


tTnliquidated    damas^es.— 


Biffht  fo  tn^^refl.— Interest  should  not  be  awarded  on 
unliquidated  damages.  Fbavji  Habkabji  v,  Cok- 
HisflioiTEB  OF  Ctjstomb        .    7  Bom.,  A.  C,  80 

And  eee  Chaeu  Modak  Isaha  «.  Dullabh  Dwabea 

[9  Bom,  7 

2.  CASES  UNDER  ACT  XXXII  OF  18S9. 


74. 


Act  XXXTT  of  1889.— ^oikl. 


^Interett  not  specified," Stat.  3^4  William IV., 
c.  42,  9.  ;88.— Bv  Act  XXXII  of  1889,  extending  the 
provisions  of  the  Statute  8  &  4  William  IV.,  c 
42,  a.  28,  to  India,  it  was  enacted  '^That  upon  all 
debts  or  sums  certain  payable  at  a  certain  time,  the 
Court  before  whom  such  debt  or  sums  may  be  re- 
covered may,  if  it  shall  think  flt»  allow  interest  to  the 
creditor,  at  a  rate  not  exceeding  the  current  rate  of 
interest,  from  the  time  when  such  debts  or  sums  cer- 
tain were  payable,  if  such  debts  or  sums  be  payable 
by  virtue  of  some  written  instrument  at  a  certain 
time."  An  instrument  in  the  nature  of,  though  not 
strictly,  a  bond,  was  executed  in  1838,  which  provided 
for  the  liquidation  of  the  amount  tiieiein  specified  by 
instalments,  but  no  provision  was  made  for  the  allow- 
ance of  interest  The  condition  for  payment  not 
having  been  performed,— JJsM,  in  an  action  brought 
in  1849  to  recover  principal  and  interest  upon  the 
bond,  that  the  Act  XXXII  of  1889  was  retrospective 
in  its  operation  and  authorised  the  allowance  of  in- 
terest, although  it  was  not  provided  for  in  the  bond. 

BOHICABAUZB  BAHADtlB  «.  BaKGASAKY  MuDALT 

[6  Moore's  I.  A.,  288 


76. 


Notice. — Pre- 


vious  euit  between  the  partiet, —Where,  in  order  to 
entitie  the  pUuntiff  to  charge  interest,  a  notice  by  law 
is  required  to  be  served  upon  the  defendant,  the  exist- 
ence of  a  previous  litigation  upon  the  same  subject- 


USTTEREST— continued. 

2.  CASES  UNDEB  ACT  XXXU  OF  1889— 
eonUnmed. 

Act  XXXTI  of  1889— oofi^««<2. 
matter  is  a  sufficient  notice.    Mopoxhubl  Moolk 
M1T88BBBUD  DowLA  Stub  Supdab  Ally  Khak  o. 
Maoxihtosh 8Ha79l28 

78. 


of  Act— 
Paymente  of  revenue  by  one  eo-eharef.^Aet  XXXII 
of  1889  provided  that  the  Court  may  allow  interest 
on  sums  of  money  payable  1^  virtue  of  a  written  in- 
strument^  at  a  certain  time,  or,  "if  payable  other- 
wise, th^  from  the  time  when  demand  of  payment 
shall  have  been  made  in  writing,  so  as  such  demand 
shall  gpive  notice  to  the  debtor  that  interest  will  be 
daim^."  ffeld  that  the  statute  had  not  the  effect 
of  restraining  the  power  of  the  Court  to  allow  in- 
terest in  other  cases,  in  which  interest  was  allowed 
before  the  Act.  Therefore  interest  may  be  allowed 
on  payments  of  revenue  made  by  one  co-sharer  on 
behalf  of  others,  notwithstanding  no  demand  of  in- 
terest may  have  been  made  before  suit.  Qolam 
Ahmed  Shah  «.  Bbhabt  Lal 

[aCarsh.,  288 : 1  Hay,  500 

77. 


Intereet  prior  to 

euit. — Interest  cannot  legally  be  awarded  prior  to 
suit  in  cases  governed  by  the  provisions  of  Act 
XXXII  of  1889.    Abdool  Kubxbk  v.  Mba  Jav 

[8W.IU888 


7a 


Suit  for  eontri" 


button. — Interest  may  be  allowed  in  a  smt  for  con- 
tribution, although  no  demand  for  interest  may  have 
been  made  before  suit    Nullit  Biswas  v,  Pbo- 

BITHNO  MOTBB  DO88BB  17  W.  B.»  179 


79. 


Intereet  prior  to 


euit. — Demand. — In  the  absence  of  a  demand  in 
writing  interest  up  to  the  date  of  suit  cannot  be 
awarded  on  sums  not  payable  under  a  written  instru- 
ment of  which  the  payment  has  been  illegally  delay- 
ed. KiSABA  BuKKUiuiA  Bau  o.  Cbipati  Viyanka 
Dikshatulu  .        .  .1  Mad.9  869 


80. 


Promieeory  note 


payable  on  demand, — In  an  action  for  the  balance 
due  on  a  promissory  note  payable  on  demand,  the 
Court  refused  to  allow  interest  there  being  no  proof 
of  a  demand  in  writing.  Baitk  ov  Hivdubtait, 
Chiita,  and  Japan  0.  Wii£on 

[lB.JUB.,O.G..41 


8L 


■  Intereet  from  de- 


mand of  payment.—ln  a  suit  to  recover  (with  inter- 
est) money  which  had  been  advanced  as  part  of  the 
consideration  for  the  purchase  of  land  under  a  con- 
tract which  defendant  broke,  the  Court,  in  decreeing 
the  daim,  awarded  interest  from  the  time  when  the 
demand  of  payment  was  made,  i.e.,  from  the  date  the 
suit  was  instituted.  PatsaAbb  Dobain  v.  Hfbdbo 
Nabain  Sahoo  .  .  84  W.  R^  467 

D  amay  e e. — 


Wrongful  refueal  to  pay. — Interest  is  given  under 
Act  XXXII  of  1889  by  way  of  damages,  on  the 
ground  that  a  debtor  has  wrongfully  refused  to  pay ; 
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JJSfTBREBT^cofUinued, 

2.  CA)iES  UNDER  ACT  XXXII  OF  188»- 
eomiinu&d, 

Aot  XZXn  of  lQ8&^eoniimHed. 

but  where  there  is  no  hand  to  receive  payment,  and 
to  give  a  complete  discharge,  there  can  be  no  wrong- 
ful refusal.    Rajnabaut  Bo6B  «.  Unitbbsai  Live 

ASSITBAKCB  COKPAKY 

[LIi.  B^  7  Calo,  6M:  10  G.U  B.,  661 


88L Wagtring    eon" 

tract  in  opimm,^Ducrtiio»  of  Court.-^Act  XXXII 
of  1839  (aathoriaing  the  allowance  of  interest  in 
certain  cases)  does  not  affect  debts  contingent  in 
amonnt  and  time  of  becoming  due;  e,g.,  a  wager- 
ing contract  for  the  payment  of  the  excess  over  the 
average  price  of  opium  at  the  next  ensuing  public 
sale.  Qtutre, — Whether  the  discretion  of  the  Court, 
in  allowing  or  refusing  to  allow  interest  in  cases 
within  that  Act,  is  liable  to  review  or  appeaL  JuGh 
ooKOHUH  Qhosb  0.  Mavick  Chttvd 

[4  W.  B^  P.  G^  8:  7  Moore's  L  A.,  263 

8.  OMISSION  TO   STIPULATE   FOR  OR 
STIPUULTED  TIME  HAS  EXPIRED. 

(a)  Suits. 

84. No  rate  of  interest  proved. 

— DUeretion  of  Conrt.— Where  no  rate  of  interest  is 
proved,  the  rate  is  in  the  discretion  of  the  Court. 
After  date  of  decree  the  Court  rate  is  six  per  cent. 
Gbigobt  o.  Dvlboox  Rot  .        .  Ck>r.,  0 


85. 


-«—  Bateof  interest—ifli^ef^tip 
to  date  ofJlUng  of  plaint,~''Latereat  at  the  stipulat- 
ed rate  should  only  be  allowed  up  to  the  date  of  the 
fifing  of  the  plamt ;  afterwazds  at  the  Court  rate  of 
six  per  cent.  AssBBSOH  «.  SsBunrvTO.  Avdibbov 
«.  RAnrABAnr  Dobs        ....  Cor^  8 


8a' 


Interest  before  and  after  de- 


oree. — Sniifor  arroar9qfmainiemmnee.-^A.,  on  be- 
half of  her  infant  son  JB^  contracted  with  O.  that  he 
should  be  allowed,  for  the  maintenance  of  her  daughter 
whom  he  was  about  to  marry,  land  ntuate  at  X.  that 
should  yield  annuiJfy  R900.  i^.  after  coming  of  age 
contracted  at  Y.  to  pay  O,  the  annual  allowance,  and 
ratified  tiie  contract  which  had  been  made  by  his 
mother.  BM,  in  a  suit  for  recovery  of  certain  of 
the  yearly  payments,  that  the  Court  might  decUne  to 
allow  interest  on  the  arrears  found  to  be  due  prior  to 
the  commencement  of  the  suit,  there  being  no  stipu- 
lation in  the  contract  for  interest,  and  might  award 
interest  on  the  amount  decreed  from  the  commence- 
ment of  the  suit  to  the  date  of  the  decree  and  in- 
terest upon  the  aggregate  amount  and  upon  the  costs, 
from  tiie  date  of  the  decree  until  payment.    Kismnr- 

KQTKUB  GBOSB  V.  BOSABAKAHTH  ROY 

[MarslL,  688: 8  Hay»  866 


87. 


Discretion      qf 


Comrt* — Interest  at  the  stipulated  rate,  no  matter  how 
usurious,  will  be  awarded  down  to  decree.  The  rate 
at  which  subsequent  interest  is  to  be  awarded  u  en- 
tirely in  the  discretion  of  the  Court  If  a  pkintiff 
has  contracted  to  receive  interest  at  twelve  per  cent, 
only  that  rate  will  be  carried  down  to  decree,  but 


INTBB^EBT^continued. 

a.  OMISSION  TO  STIPULATE  FOR  OR  STI- 
PULATED TIME  HAS  EXPIRED--c<met. 
nued, 

(^  Sims— «M6«iM(i. 

Interest  befbre  and  after  deoree— ^ow^vsc^. 

should  he  have  contracted  for  a  higher  rate,  six  per 
cent,  only  will  be  allowed.  Dhvnfvt  Sikoh  Doqarb 
V,  GoLAK  Habbb  -  .  2  Hyde,  106 :  Cor.,  12 

Interest  not  men" 


88. ; 

tioned  in  decree.^ A  plaintiff  cannot  recover  more 
than  is  clearly  given  to  him  by  the  decree,  either  in 
express  terms  or  by  necessary  inference.  Where  the 
plaint  prayed  for  interest  up  to  tbe  date  of  the  suit, 
together  with  subsequent  interest,  and  the  decree 
purported  to  be  an  award  in  accordance  with  the 
prayer  of  the  plaint, — Seld  that  the  plaintiff  Waa 
not  entitled  to  interest  subsequent  to  the  date  of  the 
decree.  Pbabhuiahadho  Pillay  v.  Ponnuswakt 
Chbttt 6  Kad^  Ap.,  1 


88. 


Interest  between  date  of 


fUing  of  plaint  and  decree.— />afe  of  making 
and  date  of  satisfaction  of  decree. — The  compensation 
due  to  a  plaintiff  for  the  delay  which  must  ensue 
between  the  date  when  the  pkunt  is  filed  and  the 
date  when  the  decree  can  be  reasonably  expected  to 
be  satisfied  is,  as  a  general  rule,  best  and  most  simply 
estimated  by  a  uniform  rate  of  interest  upon  the 
total  amount  decreed,  reckoned  from  the  date  of  the 
deoree.  DooaoA  Ddtt  Sutgh  v.  Bthtwabbb  Laij^ 
Sahoo 18  W.  B.,  84 


9a 


Interest  where  no  rate  is 


agreed  on  after  certain  timB.-^Seasonabl€ 
rate, — Discretion  of  Court, — In  a  suit  to  recover  a 
sum  of  money  due  on  an  agreement  under  the  term 
of  which  interest  for  fifteen  days  only  was  payable 
at  the  rate  of  one  rupee  jpsr  diemj^Seld  that,  as  no 
rate  was  agreed  upon  after  the  expiration  of  the  fif- 
teen days,  the  Court  had  power  to  fix  a  reasonable 
rate  of  interest  subsequent  to  that  time.  Ik  thb 
VATTBB  or  M0I200DDT  Shaik      .  14  W.  B^  460 


9L 


Bate  of  interest  after  suit 


where  rate  before  is  stipulated.— ^mmmmn^ 

of  rate, — ^The  Sudder  Court  having  reduced  the  rate 
of  interest  allowed  by  the  ZiUah  Judge,  before  the 
commencement  of  the  suit,  from  12  per  cent,  to  10 
per  cent.,  the  rate  at  which  the  account  current  be- 
tween the  parties  bore  interest,  it  was  held  by  the 
Privy  Council  that  the  same  consideration  should 
have  determined  the  rate  of  interest  to  be  allowed 
from  the  date  of  suit ;  and  that  the  amount  of  this 
should  also  be  calculated  at  10  per  cent,  per  annum. 
MiBTTrNJOT  Chucbbbbuttt  v.  Coohbakb 

[4  W.  U^  P.  C,  1: 10  Moore's  L  A.,  888 


88. 


-  Interest  firam  decree  to  date 


of  reaUsation.— DscTM  nnder  s.  63,  Act  XX  qf 

1866, — Interest  from  the  date  of  decree  to  date  of 
realisation  cannot  be  awarded  by  a  decree  under  sec- 
tion 58,  Act  XX  of  1866.  MAHOux  Cmrvj)  «• 
Mahtab 8  Agra,  818 

88. Further  interest 

ordered  by  Court  nnder  Act  XXIII  of  1861,— YHiea 
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8.  OMISSION  TO  STIPULATE  FOR  OR  STI. 
PULATED  TIME    HAS    EXPIRED— oon/i. 

mned. 

(a)  Bura^conHnmed, 

Interest  from  deoree  to  date  of  realla- 
ation — etmtinued, 

the  Court  orders  farther  interett  under  Act  XXIII 
of  1861,  section  10,  it  is  to  be  from  the  date  of  the 
decree  to  the  date  of  the  payment  of  the  principal 
sum  adjudged,  and  not  for  a  Imiited  period.  Raxa- 
8WAMI  Attav  V,  APFAYAiTAir  .        .  1  Mad^  211 


84. 


(5)  Dbobbbs. 

Decree  not  giving  interest. 


— pecreefor  metne  proflti, — Interest  on  mesne  pro- 
fits' cannot  be  awarded  for  the  period  previous  to  the 
ascertainment  where  the  decree  does  not  give  inter- 
est on  mesne  profits.  Htrso  GtoBiVD  Bhukut  «. 
DsauHBUBBi  Dbbia  .        .  9  W.  B.,  217 


96. 


•  Deereefor  mesne 


proflU,—Aot  XZIIIoflSei,  t,  10,— Where  a  decree 
of  the  Privy  Council  ordered  poesession  with  mesne 
profits  but  without  interest, — Held  that  the  decree 
did  not  interfere  with  the  power  of  the  Judge  who 
•executes  it  to  award  interest  under  section  10  of  Act 
XXIII  of  1861,  on  the  aggregate  sum  adjudged,  and 
costs  from  the  date  of  decree  to  date  of  payment. 
Abked  Rxza  v.  Khujoobukvisba 

[15W.B.,409 


96* 


•  Decree  for  meene 


profits.— Sxeoutum  of  decree.— Aet  XXUI  of  1861, 
#.  11. — When  a  decree  is  silent  as  to  interest,  the 
Court  executing  the  decree  has  no  power  to  award 
interest.  Act  XXIII  of  1861,  section  11,  refers  only 
to  questions  of  amount  of  interest  or  mesne  profits 
which  are  left  open  and  not  determined  by  the  decree. 
MoBOODUN  Lall  v.  Bekabbe  Sivoh 
[B.  li.  B.,  Sup.  Vol.,  602: 6  W.  B^  Mis.,  109 

ABDITL  ALI  «.  ASHBVTFAN 

[7  B.  It,  R^  Ap^  80t  note:  14  W.  B.,  62 

Jabdikb,  Seikvbb  &  Ck>.,  v,  Shaxa  Soohdttbbb 
Dbbia 10  W.  B.,  60 

JOTKI88BN  B08B  «.  Wl8B 

[W.B.,ld64»Mis.,87 

Bechabak  Dobs  v.  Bbojohath  Pal  Chowdhby 

[9W.B.,869 


97. 


Pofcer  of  Court 


execviting  decree. — When  a  decree  does  not  provide 
for  the  payment  of  interest,  it  is  not  competent  to 
the  Court  executing  the  decree  to  add  to  it  by  giving 
interest.    Kuppa  Aytab  e.  VBNKATABAHAirA  Ay- 

YAB, 8  Mad.,  421 

Lbblanans  SnroH  «.  Joy  Mukoai.  Sinoh 

[15  W.  B..  886 
Lbblakand  SiiroH  «.  Ram  Nabain  Singh 

[15W.B.,416 

NUBO  EiSHOBB  MOJOOXDAB  «.  AUVTJKD  MOHUN 

MojooxsAB  .  .  17  W.  B.,  19 


INTEBBST— eofiMiNMd. 

a.  OMISSION  TO  STIPULATE  FOR  OR  STI- 

PULATED  TIME    HAS    EXPIRED— eoii^ 

mMd, 

(5)   DbOBBBB— Mfli^'MMd. 

Deoree  not  giving  intereBt-^etm^'mMcl. 

jBWAir  Lall  Ma  ha  tab  v.  Doobga  Dutt  Singh 

[aOW.B.,477 
Mahombd  Yakoob  v.  Mahombd  Zuhoobitl  Haq 

[22  W.  B.,  688 
Enaybt  Alx  «.  Mahohxd  Zuhoobul  Haq 

[22W.B.,684 

Contra,  LiroHMBB  Nabain  v.  Shttdashbo  Sinoh 

[6  W.  B..  MiK.,  12 

where   it  was   held  that  interest  runs   on  sums 

decreed  as  a  matter  of  course,  unless  a  specific  order 

is  recorded  to  the  contrary. 

This  case  must  be  considered,  however,  as  now 
oyerruled. 


9a 


Interest   alloW' 


able  by  Court  executing  decree,— A  Court  executing 
a  decree  can  award  interest,  from  date  of  decree  to 
date  of  payment^  on  the  amount  decreed  to  be  paid 
by  the  judgment-debtor  to  the  decree-holder,  if  the 
Court  which  passed  the  decree  made  no  order  on  that 
point  Bbib  Chundbb  Joobbaj  0.  Rak  Cookab 
Dhub 6  W.  B.,  Mis.,  26 

99.  >  Court  executing 
decree. — Where  a  decree  ordering  pnyment  by  instal- 
ments does  not  provide  for  the  payment  of  mterest^ 
the  Court  executing  it  is  bound  to  refuse  giving  in- 
terest upon  objection  being  taken  thereto,  even 
though  on  particular  occasions  interest  has  been 
claimed  and  allowed.  Where  interest  is  objected  to 
in  such  a  case,  and  the  decree-holder  is  subjected  to 
serious  loss  by  delay  in  satisfying  his  claim,  he  is  en- 
titled to  proceed  at  once  against  any  property  which 
may  be  liable  under  the  decree  to  attachment  and 
sale  on  default  of  payment  of  any  of  the  instalments. 

SUBNO  MOTBB  DOB8BB  V.  KI8HBN  KOOHABBB 

[14W.B.,824 

100. • —    Execution    of 

decree. — Suit  for  damages. — Where  a  decree  is  silent 
as  to  future  interest,  interest  cannot  be  recovered  by 
proceedings  in  execution  of  the  decree,  but  it  may  be 
recovered  as  damages  by  a  separate  suit.  Sbth 
QoKUL  Dab  Gopal  Das  v.  Mubli 

[L  I..  B.,  8  Gale,  602: 2  C.  li.  B.,  166 
Ii.B.,6LA..78 
Nilaxbub  Sbin  v.  Pitambub  Sbin 

[6W.B..Mi8.,28 
lOL  — — — — — ^^^—  Verbal  promise 
to  pag  interest. — JSxeoution  of  decree. — ^A  judgment- 
debtor,  in  consideration  of  time  being  allowed  him, 
promised  in  open  Court,  through  his  vakeel,  to  pay 
interest  to  his  creditor,  although  the  decree  did  not 
specifically  award  interest.  Held,  by  the  majority  of 
the  Court,  that  the  debtor  was  bound  by  that  pro- 
mise, and  that  execution  could  issue  as  well  for  the 
sum  decreed  as  for  the  interest  promised.    Sbbbbh- 

TBBOHUB  SHAHA  V.  WOOXBSHNATH  RoY 

[6W.B.,His.,l 


Digitized  by 


Google 


(    2709    ) 


DIGEST  OF  CASES. 


(    2710    ) 


USTSfBREBT'-eonHnued. 

8.  OMISSION  TO  STIPULATE  FOR  OR  STI- 
PULATED TIME  HAS  EXPIRED— dwfe'. 
nued. 

(b)  Dborbbs— eoM^ififMii. 

Decree  not  giving  interest— con^iiiMi. 


102. 


.  Foitponemeni  of 


gale  by  consent  on  condition  of  ^payment  of  interest 
not  decreed, — Condition  enforced, — A  judgment- 
debtor  having  applied  to  the  Coart  to  postpone  the 
sale  of  his  property,  so  as  to  enable  him  to  raise 
money  by  sale  or  mortgage  to  satisfy  the  decree,  the 
creditor  consented  to  the  adjournment,  on  the  debtor 
undertaking  to  pay  interest  from  the  dato  of  suit, 
which  was  not  provided  for  by  the  decree,  and  the 
Court  by  order  postponed  the  sale  accordingly.  Held 
that,  under  the  circumstances,  it  was  to  be  inferred 
that  the  Court  approved  of  and  sanctioned  the  con- 
dition, and  that  the  condition  could  be  enforced  in 
execution  of  tiie  decree.  Lakshicana  v.  Sukita 
Bai       .        .        .        .    L  Ii.  B^  7  MacU  400 

108.  ■  Decree     not     speoif^^ing 


rate  of  interest. — Where  a  decree  did  not  specify 
the  rate  of  interest,— A^<i  that  the  Court  ought  not 
to  have  allowed  a  higher  than  the  usual  Court  rate, 
— ^namely,  13  per  cent.  Soobubsa  Bbbbb  0.  Shbo 
Chubit  Lall       .        .        .        .    7  W.  B.9  875 


104. 


A  decree  direct- 
ed that  from  the  original  cause  6f  action  to  date  of 
suit,  and  from  date  of  suit  to  date  of  decision* 
interest  should  be  given  at  12  per  cent. ;  and  from 
date  of  decision  to  £te  of  liquidation,  interest  should 
be  given  without  specifying  the  rate.  The  Judge 
gave  18  per  cent,  for  this  period,  and  an  appeal  from 
his  order,  on  which  it  was  contended  that  no  rate 
being  specified,  no  interest  could  be  given,  was  dis- 
missed. hKLxrs  Maki  v.  Bbhabi  Lai.  Mookbbjbb 
[7  B.  L.  B.,  Ap.,  80 


106. 


—————  Although  the 
decree  in  this  case  did  not  specify  the  rate  of  interest 
before  or  after  the  decree,  yet  as  it  appeared  that,  in 
calculating  tiie  amount  then  due,  the  Court  gave 
12  per  cent.,  and  that  that  was  the  usual  nXAt-^Held 
that  the  intention  of  the  Court,  when  it  passed  the 
decree,  was  to  give  the  same  rate.  Abdoollah  v. 
Bbasut  H0B8BIK  .    17W.  B.,414 


106. 


Alteration     of 


rate  of  interest  given  by  decree, — Rate  where  no 
rate  is  specified, — Where  a  decree  awarded  a  certun 
sum  which  was  calculated  in  the  schedule,  plus  costs 
and  interest,  the  Court  executing  was  held  to  have 
committed  an  error  in  altering  the  amount  somewhat 
by  reducing  the  rate  of  interest  during  the  pendency 
of  the  suit.  The  same  Court  was  pronounced  not  to 
have  done  wrong  in  estimating  the  interest^  the  rate 
of  which  was  not  spedfied,  at  a  rate  which,  under  the 
circumstances  of  the  case,  it  thought  reasonable. 
BuGHOONUVDiTN  SiHOH  V,  Aboott  .  18  W.  B^  46 


107. 


Court  rate, — 


Where  a  decree  was  given  for  a  certain  amount  with 
interest,  the  rate  not  being  specified,  the  High  Court 


INTEBEST— eo»^'mMf{. 
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PULATEO  TIME  HAS  EXPIBEI>-cM<i- 
nmed, 

(ft)  Dbobbbs— coh^miimI. 

Decree  not  specifying  rate  of  interest^ 

continued, 

considered  itself  bound  by  the  authorities  to  affirm  an 
order  made  by  the  Court  executing  the  decree,  allow- 
ing the  Court  rate  usual  at  the  time  of  the  making 
of -the  decree.  Madhub  Laij  Khan  o.  Notak 
Ghosb 6G.IkB.»a81 


loa 


Decree^  Privy 


Council,  Interest  on, — Interest  on  costs, — Where  a 
decree  of  the  Privy  Council  g^ves  interest,  but  does  not 
clearly  specify  the  rate,  the  Court  shoiUd  ascertain, 
if  possible,  from  the  other  parte  of  the  decree  itself, 
or  from  other  documente  which  may  be  read-  in  con- 
junction with  the  decree,  what  rate  was  intended  to 
be  given.  Akbbbookbiba  Ehatoon  o.  Mahombd 
MOZABBBB  HO88BIN     .  .     18  W.  B.,  108 


(0)  CONTBAOTB. 


100. 


Wagering   oontract— Con- 


tract  without  stipulation  as  to  interest, — Mercantile 
usayc-'Adt  XXI  of  18^.— Neither  by  the  English 
nor  the  Hindu  law,  unless  there  be  mercantile  usage, 
can  interest  be  imported  into  a  contract  which  con- 
tains no  stipulation  to  that  effect.  In  an  action  on  con- 
tracte  known  as  tajee  mundee  chitties — opium  wager 
contracto  (beforo  the  passing  of  Act  XXI  of  1848, 
which  prohibited  such  gambling  contracte):— the  plain- 
tiff claimed  interest  on  the  sum  recovered.  Seld 
that»  as  there  was  no  stipulation  as  to  interest  in  the 
contract,  or  satisfactory  evidence  of  mercantile  usage 
at  Calcutte  to  import  interest  into  the  contract,  the 
interest  claimed  could  not  be  allowed.  JuGOOXOHirN' 
Ghosb  v.  Kaisbbbchttkd  .  9  ICoore's  I,  A.,  266 

See  JnGKH>iiOHUK  Ohosb  v.  Makiox  CmrirD 
[4  W.  B.,  P.  C  8:  7  Moore's  I.  A.,  268 


110. 


Contraot  rate  of  interest. 


— Power  of  Court  to  withhold  interest, — ^When  by 
the  terms  of  a  contract  money  is  to  bear  interest, 
interest  is  as  much  payable  by  virtue  of  the  contract 
as  the  principal,  and  the  Court  has  no  power  in  such 
a  case  to  ivithhold  interest.  Bnr?rABBB  Lall 
Sahoo  V,  MoHBeHUB  SivaH 

[Marsh.,  644:  2Hay,  644 

KoTOO  V.  Ko  Pat  Yah     •        .    6  W.  B.,  265 


m. 


Obligation     of 


Court  to  award  such  rate. — A  Court  is  bound  to 
enforce  an  agreement  between  the  parties  as  respecte 
the  amount  of  interest  to  be  paid  upon  a  bond,  in- 
stead of  limiting  a  claim  for  accumulated  interest  to 
a  sum  not  exceeding  the  principaL    Kalioa  Pbosad 

MI8SBB  V.  OOBIKD  ChUKDBB  SBIN 

[2  W.  B.,  8.  G.  C.  Be£,  1 


112. 


ActXXVUIof 


1855, — Inequitable  contracts. — ^The  provision   con- 
tained in  Act  XXVIII  of  1865,  that  any  rate  of  in- 
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Oontraot  rate  of  int&reBt—eanfimitd. 

terest  wldch  the  parties  may  have  agreed  upon  shall 
be  awarded  in  no  way  prevents  the  Conrts  in  India 
which  administer  both  Uw  and  eqnity  from  examining 
into  the  character  of  agreements  between  parties  hold- 
ing rehfctions  to  each  other  which  enables  one  to  take 
advantage  of  the  other,  and  from  declining  to  enforce 
such  agreement  when  unfair  and  extortionate.  Vina- 
TAK  Sapabhiy  Voza  V.  Ra«hi 

[4Boin^A.a,90S 
118.  »  Eats  ofimterest 

an  bond  up  to  decree.-^ Act  2CXVni  of  1865,  #.  9.— 
Civil  Procedure  Code,  1877,  e.  309.— The  contract 
rate  of  interest  must  be  allowed  up  to  date  of  decree 
in  accordance  with  Act  XXVIII  of  1856,  section  2. 
The  Civil  Procedure  Code,  section  209,  does  not  ex- 
pressly refer  to  suits  in  which  interest  has  been 
contracted  for,  and  does  not  repeal  the  former  Act. 
Bafdabu  SwAja  Naidu  o.  Atohataicm a 

[I.Ii.B.,8Kad^l26 

\    114. Setiing      aeide 

traneaciion  by  guardian  of  minor » — Interest  on  loan, 
— In  setting  aside  an  ikramamah  and  sale  as  being 
contrary  to  the  interests  of  a  minor  and  made  by  the 
guardian,  a  Hindu  lady,  under  circumstances  which 
showed  that  she  had  been  imposed  upon,  interest 
was  allowed  on  a  sum  of  fi26,000  which  had  been 
actually  advanced,  at  the  contract  rate  of  six  per 
cent,  in  lieu  of  five  per  cent,  awarded  hj  the  Sndder 
Court,  and  in  preference  to  the  current  Court  rate  of 
twelve  per  cent.  Lalla  Buvbbkdhub  v,  Bihdbsbbbb 
DuTT  SmoH  .    10  lCoore*B  L  A^  464 


116. 


Subsequent    in- 


tereet. — ^Where  a  Civil  Court  awards  interest  under 
an  admitted  contract,  it  is  bound  to  award  it  at  the 
stipulated  rate  up  to  the  date  of  decree ;  but  for  any 
time  after  that  date  it  has  power  to  exercise  its  own 
discretion  as  to  the  rate  of  interest  to  be  awarded. 
BHuawAir  Dobs  v,  Tekait  Thait  Nabain  Dbo 

[28  W.  B.,  809 


116. 


Interest  after  due  date  of 


boncL — Date  of  refusal  of  payment, — In  a  suit 
upon  a  bond,  when  the  genuineness  of  the  bond  and 
the  defendant's  liability  under  it  are  clearly  establish- 
ed, the  plaintiff  b  entitied  to  interest  from  the  time 
the  d^endant  declined  payment  of  the  sum  due  upon 
the  bond.  OuKaA  Bishuh  Tbwabsy  v.  Boy 
MoHUN  Lall  Mcmn    .        .    W.  XL,  1864»  281 


117. 


Discretion     qf 


Court. — ^When  a  bond  is  silent  as  to  any  interest  to 
be  allowed  after  the  due  date  of  the  bond,  it  is  in  the 
discretion  of  the  Court  to  fix  the  amount  of  interest, 
if  any,  to  be  paid  from  the  due  date  of  the  bond 
to  the  date  of  the  conmiencement  of  suit.  Sitanath 
Bosi  e.  Mathttba  Nath  Bot 

[2  B. Ii.  B.,  Ap.,  10:  U  W.  B.,  68 

JOYBAM  OoeSAHBB  V.  NOBIV  CfilTlfDBB  DoSS 

[26  W.  B.,  818 


IEiTEBEST--0oii<tiNMdi 

3.  OMISSION  TO  STIPULATE  FOR  OR  STI- 
PULATED  TIME  HAS  EXPIRED-con^i. 
mued. 

(e)  CoiriBAOTB— MM^fMcK. 

Interest  after  doe  date  of  handr-oouHnmed. 

Ua  — — — ^-^—  Bond  under  S.52, 
Act  XX  of  i906.— When  a  bond  under  section  62, 
Act  XX  of  1866,  is  enforced  on  a  decree,  no  interest 
is  to  be  aUowed  on  it,  if  the  bond  does  not  provide 
for  interest  after  the  date  on  which  the  debt  was 
payable.  Kaiaoobaic  Baboo  v.  DooBaAHATS 
Taiookdab 

119. 


IOW.B.,176 

Interest     efler 


Jlling  qf  plaint. — Interest  at  rate  stated  in  bond. — 
Discretion  qf  the  Court. — CivU  Procedure  Code 
(Act  XIV  qf  1882),  s.  j909.— Interest  after  date  of 
suit  is  in  the  discretion  of  the  Court,  notwithstand- 
ing that  a  fixed  rate  of  interest  is  mentioned  as  pay- 
able "up  to  realisation"  in  the  bond  sued  upon. 
Mavohibax  Mabwabi  v.  Dhowtal  Roy 

CI.Ii.B.,12CalQ,669 


120. 


Provision   for 


interest  between  due  date  and  date  of  enforcement. 
— Where  a  registered  bond  provided  for  payment  of 
interest  between  the  date  upon  which  the  bond  fell 
due  and  the  date  upon  which  enforcement  was  applied 
for,  the  bond  was  construed  strictly  against  the 
debtor.  Rax  Dasb  Gosbaxbb  «.  Pbosonomoyb 
D088BB 16W.B^297 


12L 


Dieeretion     qf 


Conri.— In  a  snit  brought  to  recover  the  principal 
and  interest  due  upon  a  written  securi^  given  lor 
the  pavment  of  the  principal  money  on  a  day  speci- 
fied, with  interest  at  a  stipulated  rate  up  to  suc^  day, 
the  Court  may,  in  its  discretion,  award  interest  on 
the  principal  sum  from  due  date  at  such  rate  as  it 
thinks  fit,  and  is  not  bound  to  award  such  interest  at 
the  stipulated  rate.  The  principle  laid  down  in 
Cooke  V.  Fowler,  L.  S.,  7  S.  L.,  37,  followed.  Dbbzt 
DoYAL  Lall  v.  Hbt  Nabayav  Sikg 

[L  U  B.»  2  Gale,  41 
S.  C.  Dbbk  Doyal  Lall  «.  Choa  Sikoh 

[26W.B.,189 

122.- 


'  I^ilureqff^rm' 
er  suit  on  bond  for  want  of  jurisdiction. — Wheie 
in  a  previous  suit  on  a  bond,  which  suit  was  lost  on 
account  of  want  of  jurisdiction,  the  plaintiff  sued 
for  a  specific  sum,  and  for  interest  as  ^m  a  certain 
date,  he  was  declared,  in  a  subsequent  suit  instituted 
by  him  on  the  same  bond,  entitled  to  interest  on  the 
bond  only  from  the  date  from  which  he  sued  for  it 
in  the  first  suit,  to  the  date  of  the  present  decree  of 
the  Judicial  Committee.  Nabaik  Dabs  v.  Estatb 
ov  THB  Bx-Knra  of  Dblhi  10  W.  B.,  P.  O.,  66 
S.  C.  Lalla  Nabaik  Dobs  v.  Sstatb  ot  Ex-Knra 
ov  Delhi  .    11  Moore's  L  A.,  277 

128. 


'  Limitation  in 
suit  on  bond. — On  mortgage  bonds,  dated  1832,  the 
Court  allowed  interest  only  for  six  years ;  following 
Fital  Makde  v.  Daud  Valad  Muhammad  Eusen, 
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{e)  CovTRkom—eouiiimed* 
Interest  after  dae  date  of  hond-^camUmmed' 
€  Bom^  A.  C,  90,  and  Narojfan  v.  Saivaji,  9  Bom,, 
S3.  Nariltah  DbshpaxtdS  o.  Ras&ubai 

[LIi.B^5Bomu,127 

134.  Mbriffajfe-hond, 

— Agreed  rate  of  indereai, — In  a  suit  on  a  mortgage- 
bond  the  plaintiffs  are  entitled  to  recover  the  agreed 
rate  of  interest  without  any  deduction.  FuTTBHXA 
Bbguic  v.  Mohaxxd  Ausub 

[LL.B.,9Calo^809 


126.- 


-  Meaaiite  of  dam- 


aget. — ^A  suit  was  brought  in  1884^  upon  a  hypothe- 
cation-bond executed  in  April  1876,  in  which  the 
oUigon  agreed  to  repay  the  amount  borrowed  with 
interest  at  fil-8  per  cent,  per  mensem,  in  June  of 
the  same  year,  l^ere  was  no  provision  as  to  payment 
of  interest  after  due  date.  The  bond  specified  cer- 
tain property  as  belonging  to  the  obligors  and  con- 
tained the  folbwing  provision: — ^"Our  rights  and 
pnipertv  in  the  aforesaid  taluka  Rajapur  shall  re- 
main pledged  and  hypothecated  for  uiis  debt."  In- 
terest was  claimed  in  the  suit  at  the  rate  of  Bl-8  per 
cent,  per  mensem  as  well  for  the  period  after  as  for 
the  poiod  before  the  due  date  of  the  bond.  Seld 
that,  although  cases  might  arise  in  which  a  jury  or  a 
Judge  might  refuse  to  g^ve  a  plaintiff  any  interest, 
i,e^  damages,  poti  dimii,  at  ill,  the  drcumstances 
wOTld  have  to  be  of  a  very  exceptional  character,  as, 
for  example,  whiore  the  interest  contracted  to  be  paid 
before  due  date  was  exorbitant  and  extortionate. 
Cooifcs  v.lb«ter,i.i.,  7  ir.i.,  37,  referred  to.  Held 
tint,  in  determining  the  amount  of  damages,  the  ques- 
tion whether  the  plaintiff  has  unnecessarily  delayed 
bringing  his  suit,  and  so  allowed  his  claim  to  mount 
up  to  a  sum  far  in  excess  of  the  principal  money  on- 
gmally  advanced,  may  be  taken  into  consideration  as 
a  reason  for  not  i"«fc"W£r  the  original  rate  of  interest 
the  basis  on  which  to  assess  such  damages.  Juaia 
Braead  v.  Kkiman  Singh,  L  L,  E,,  2  AU.,  617,  refer- 
red to.  The  principle  upon  which  the  obligee  of  the 
bond  may  recover  interest  after  due  date  does  "not  rest 
upon  any  implied  contract  by  the  obligor  to  pay  such 
interest^  but  proceeds  upon  the  breach  of  contract 
which  has  taken  place  by  reason  of  the  non-payment 
on  due  date,  and  tiie  reasonable  amount  to  which  the 
obligee  b  entitled  for  such  breach.  The  decision  of 
the  question  by  what  standard  the  damages  should  be 
measured  must  depend  in  each  case  upon  its  special 
drcumstances.    Bibhbk  Datax  v,  Usit  Nabaiv 

[I.  I..  B..  8  AIL,  486 


128. 


Intereei    other- 


wiee,  than  at  contract  rate.— Where  a  debtor  by  his 
bond  stipulated  to  pay  interest  at  12  per  cent,  per 
annum  up  to  the  time  fixed  for  payment,  but  the  mo- 
n^  remained  unpaid  for  a  long  time,  the  High  Court 
refused  to  inteifere  with  the  decree  of  the  Lower 
Court  awarding  pUuntiff  interest  at  the  rate  stipulated 
for  up  to  tiie  time  fixed  for  payment,  and  a  lower  rate 


HTFSBEST— coa^tMidd. 

3.  OMISSION  TO  STIPULATE  FOR  OR    811 
PULATED    TIME    HAS    EXPIRED— e<m^'- 


(0)  CovTRAxn^—eontinued, 

Interest  after  due  date  qf  hond— continued, 

afterwards.    QossAiir  LxroHicra  Nabaut  Pooiun  «. 
Tbxait  Hbt  Nabaiv  Sihoh  .        .  18  W.  B.,  822 


127. 


Bower  of  Court 


to  alter  eontraet  ae  regardi  intereeL — Bondpagahls 
bg  inttaknente.—OMl  Broeedure  Code  {1869),  #. 
194,  {1877)  e.  iSiO.— Neither  Act  VIII  of  1859,  sec- 
tion 19^  nor  Act  X  of  1877,  section  210,  confers  any 
authority  on  the  Courts  to  relieve  a  contracting  party 
from  such  an  express  stipulation  in  a  bond  payable  by 
instalments,  as  to  the  consequence  of  default  in  punc- 
tual payment  of  the  instalments.  A  debt  being  pie- 
sentiy  due,  an  agreement  to  pay  it  by  instalments, 
ivith  a  stipulation,  that  on  default  the  creditor  may 
demand  immediate  payment  of  the  whole  balance  due 
with  interest,  is  not  to  be  relieved  against  in  equity. 
Such  a  stipulation  is  not  in  the  nature  of  a  penalty, 
inasmuch  as  its  object  is  only  to  secure  payment  in  a 
particular  manner.  The  defendant  executed  to  the 
plaintiff  a  bond  payable  by  instahnents,  and  expressly 
stipulating  for  the  payment  of  the  whole  amount  on 
failure  to  pay  any  mstalment  on  the  day  fixed.  He 
paid  the  first  instalment,  but  made  default  in  paying 
the  second,  which  fell  due  on  the  8rd  August  1878. 
On  tiie  26th  August  plaintiff  sued  to  recover  the 
whole  balance  due  on  the  bond.  Defendant  admitted 
the  bond,  but  pleaded  tender  of  the  amount  of  the 
second  instalment  soon  after  the  due  dM»,  and  praved 
for  payment  by  instahnents  without  any  interest.  The 
first  Court  passed  a  decree  in  the  plaintiffs  fiivour 
for  the  amount  claimed  with  costs,  but  ordered  defend- 
ant to  pay  filOO  and  the  costs  at  once,  and  the  ba- 
lance by  yearly  instalments  of  filOO  each,  with  inter- 
est at  6  per  cent,  till  payment.  The  IHstrict  Judge, 
on  appeal,  affirmed  the  decree,  with  a  slight  variation 
as  to  interest,' which  he  directed  the  defendant  to  pay 
on  overdue  instalments  only.  Seld,  by  the  High 
Court  on  second  appeal,  that  neither  of  the  lower 
Courts  had  jurisdiction,  without  the  consent  of  the 
parties,  to  substitoto,  for  the  contract  made  by  them, 
terms  which  the  Court  preferred.  Raoho  OonirD 
Pasaitjfb  0.  DiPCHAHD       .  L  Ii.  B^  4  Bom.,  98 


12a 


Bower  of  Court 


to  alter  rate  ofintereet. — Civil  Broeedure  Code  Act 
{1€59),  e,  194, — In  exercise  of  the  discretion  g^ven 
hv  section  194  of  the  Code  of  Civil  Procedure  (Act 
VlII  of  1859),  the  Court  of  first  instance  in  a  suit 
on  a  mortgage-bond  g^ve  a  decree  to  the  plaintiff 
making  the  amount  awarded  payable  by  instal- 
ments, but  gave  no  interest  after  the  institution 
of  the  suit.  The  Appellate  Court  amended  the  de- 
cree by  awarding  interest  from  the  institution  of  the 
suit  at  six  per  cent,  per  annum,  the  rate  originally 
contracted  for  being  twenty-four  per  cent,  per  annum. 
BJeld  that,  although  the  stipulate  rate  was  properly 
awardaUe,  the  awiEtfd  of  the  lower  rate  was  not  ille- 
gal or  b^nd  the  competence  of  the  Court  below. 
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8.  OMISSION  TO  STIPULATE  FOR  OR  STI- 
PULATED TIME  HAS  EXPIRED— co»<t- 
itued, 

(o)  CONTBAOTS — continued. 

Interest  after  due  date  of  hond—continmed, 

with  whose  discretion  the  High  Court  will  not  inter- 
fere.    CaBYALHO  «.  NUBBIBI 

[I.I..B.,8Bo]iL,a02 

But  tee  Javbbb  Bsauii  v.  Ahmbd  HossBiif  Khjlk 

[1  Agra,  270 


128. 


Sxorhiiant 


rate. — Diecretion  of  Court  to  give  or  not  the  con- 
tract rate, — When  the  rate  of  interest  stipalated 
for  in  a  bond  is  exorbitant,  and  there  is  no  express 
understanding  that  the  interest  is  to  continue  at  the 
same  rate  after  the  expiration  of  the  period  fixed 
for  repayment,  a  Court  need  not  assume  that  the 
parties  are  bound  by  contract  to  that  rate  after  such 
period.    Mahombd  Hosbbik  v.  Tuqubbboodbbk 

[16  W.  B.,  284 


180. 


Diteretion  of 


Court  to  give  or  not  the  contract  rate. — Where  a 
party  borrowing  money  entered  into  a  bond  stipulat- 
ing to  pay  fl24  per  cent,  per  annum  as  interest 
until  the  whole  debt,  principal  and  interest,  was 
paid  off ;  and  if  the  whole  was  not  paid  within  the 
time  mentioned,  that  the  bond  should  be  enforced  as 
a  registered  deed, — Seld  that  the  rate  of  interest 
was  not  a  question  of  discretion,  but  must  be  paid  at 
the  rate  stipulated.  Rbasvt  Hosbbik  o..  Jusmunt 
Roy 16  W.  B,  896 


IBL 


Compound   in- 


terest,-^ Contract  rede, — Penalty, — ^Where  a  stipuhk- 
tion  for  compound  interest  is  included  in  a  contract, 
the  compound  interest  is  not  a  penalty  but  a  matter 
of  contract,  and  a  Court  enforcing  the  contract  in  a 
decree  should  give  the  compound  interest  also. 
Land  Mobtoage  Bank  ov  India  v,  Radha 
Kbishba  Duxt  •        .    26  W.  B.,  828 


182. 


Mortgage-bond, 


— Compound  interest  from  co-sharer  enforcing  pre- 
emption,— B.  stipulated  in  the  instrument  of  mort- 
gage to  pay  the  interest  annually,  and  in  case  of 
default  to  pay  compound  interest.  The  mortgage 
was  afterwards  foreclosed,  and  A.,  the  mortgagee,  sued 
for  and  obtained  possession.  8.,  a  co-sharer,  sued  for 
and  was  held  entitled  to  pre-emption  in  respect  of  a 
share  in  the  property.  Seld,  per  Stuabt,  C,  J., 
Spakeib,  J,,  and  STBAiaHT,  J.,  that,  inasmuch  as  B. 
would  have  been  obliged  to  pay  compound  interest 
had  he  desired  to  redeem  the  mortgaged  property.  A, 
was  entitled  to  receive  from  S,  compound  interest  up 
to  the  date  of  foreclosure.  A  lit  Pbabad  v,  Sukhan 
[I.  li.  B.,  8  AIL,  610 


188. 


Diteretion   of 


Court. — "Reasonable  rate  of  ini^est. — &,  gave  £,  a 
bond  for  the  payment  of  certain  money  within  a  cer- 
tain time,  with  interest  at  the  rate  of  1|  per  cent  per 
mensem,  in  which  he  agreed  that,  in  case  of  default, 
the  obligee  '*  should  be  at  liberty  to  recover  the 
principal  money  and  interest  from  his  person  and 


TNTBRBBT-^^ontimued, 

8.  OMISSION  TO   STIPULATE  FOR  OR  STI- 
PULATED    TIME    HAS    EXPIRED— <h>i»^. 


(o)  CovTRACTB^eontinued, 
Interest  after  due  date  of  hond— continued, 
property"  and  mortgaged  "his  four-anna  share  in 
mauza  K.  until  payment  of  the  principal  money 
and  interest."  JSeld  that  the  bond  contained  an 
express  contract  for  the  payment  of  interest  after 
due  date  at  the  rate  of  If  per  cent,  per  mensem,  and 
that  such  contract  was  enforceable.  Semble,  —That, 
where  there  is  no  express  agreement  fixing  the  rate  of 
interest  to  be  paid  after  the  date  a  bond  l^omes  due, 
an  agreement  to  pay  at  the  rate  of  interest  agreed  to 
be  paid  before  such  date  cannot  be  implied,  but 
the  Court  must  determine  what  would  be  a  reason- 
able rate  to  allow.  In  such  a  case  the  rate  agreed  to 
be  paid  before  such  date  may  ordinarily  be  regarded 
as  the  rate  to  be  allowed  after  such  date,  provided 
that  the  rate  agreed  to  be  paid  before  such  date 
is  not  excessive.  Baldbo  Pahoat  o.  CK>kul  Rai 
[I.  Ii.  B.,  1  AIL,  608 


184. 


Damages. — 


Held,  where  a  bond  for  the  payment  of  certain 
money  within  a  certain  time  cUd  not  contain  any 
agreement  fixing  the  rate  of  interest  to  be  pcdd  after 
the  date  it  became  due,  that  the  question  as  to 
the  amount  of  interest  to  be  allowed  after  that  date 
should  be  treated  as  one  of  damages,  and  that,  having 
regard  to  the  length  of  time  that  had  elapsed  since 
the  bond  ran  out  (February  1870)  to  the  date  on 
which  the  suit  thereon  was  instituted  (26th  Novem- 
ber 1878)  intei^est  at  the  rate  of  8  annas  per  cent, 
per  mensem  was  an  equitable  rate  to  allow  after 
the  date  the  bond  became  due.  Seld  also,  that  but 
for  the  plaintiff's  laches  the  rate  agreed  by  the 
defendant  to  be  paid  under  the  bond  (one  rupee 
per  cent,  per  mensem)  was  a  reasonable  basis  on 
which  to  estimate  the  subsequent  damages.  Juala 
P&ASAD  0.  Khuman  Sinah  .  I.  la.  B.,  2  ATL,  617 


185. 


JSxcessive  in- 


terest,— Upon  a  contract  for  the  payment,  on  a  day 
certain,  of  money  borrowed  with  interest  at  a  certain 
rate  down  to  that  day,  a  further  contract  for 
the  continuance  of  the  same  rate  of  interest  after 
that  day  until  actual  payment  is  not  to  be  implied. 
When,  therefore,  the  agreed  rate  of  interest  is  exces- 
sive and  extraordinary,  the  Court  will  reduce  the 
rate  to  a  reasonable  amount.  Nanchund  Hanbbaj 
V,  Bafu  Rustambhai       .    I.  Ifc  B.,  8  Bom.,  181 


188. 


>  Covenant  to  pay 


at  a  certain  rate, —  Obligation  of  Court  to  give  sti- 
pulated interest, — In  a  deed  of  mortgage,  dated  in 
July  1870,  the  mortgagors  covenanted,  among  other 
things,  as  follows : — "That  having  repaid  the  prin- 
cipal amount  in  the  course  of  three  years  we  shall 
taJce  back  this  bond,  and  we  shall  continue  to  pay 
annually  interest  on  the  said  amount  at  the  rat« 
of  fil-2  per  cent,  per  mensem;  that  should  we  in 
any  year  fail  to  pay  the  amount  of  interest,  it  shall, 
at  the  close  of  the  year,  be  consolidated  with  the 
principal  amount,  and  we  shall  pay  compound  inter- 
eat  at  fil-2  per  cent,  per  mensem that,  in 
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8.  OMISSION  TO  STIPULATE  FOR  OB  STI- 
PULATBD    TIME    HAS    EXPIRED— eoii^i- 


(c)  CovTRkQTB-~eoniiimed. 
Interest  alter  due  date  of  hond—wmiinmed, 
the  event  o£  non-payment  of  the  principal  and  inter- 
est on  the  expiration  of  the  appointed  time,  the'' 
mortgagee  ''shall  be  at  liberty  to  recover  from  us 
the  whole  amount  due  to  him  with  interest  bv  means 
of  a  Dikw-snit.''  Meld  that  the  terms  of  the  bond 
amounted  to  a  covenant  to  pay  interest  at  the 
stipuUted  rate  after  the  period  of  three  years,  so 
long  as  the  principal  remained  due ;  that,  the  bond 
containing  an  express  covenant  for  the  payment  of 
interest  at  that  rate,  the  interest  was  not  affected  by 
the  considerations  c^  the  reasonableness  or  otherwise 
of  the  rate;  and  that  the  mortgagee  was  therefore 
entitled  to  interest  np  to  the  date  of  the  decree  at  the 
rate  of  Bl-2  pQr  mensem.  Buldeo  Panday  v.  Qokal 
Ba%  I.  L.R.,1  AIL,  603,  reiemd  to.  OhhJlb  Nath 
•.  KAliTA  PBA8A3)       .         .     L  li.  B,  7  AIL,  883 

4.  STIPULATIONS  AMOUNTING  TO  PENAL- 
TIES OR  OTHERWISE. 


187. 


Stipulation  for  increaaed 


intorest.^-4c<  XXVIII  of  1865,  *.  U.-^PenaUy, 
—Section  2  of  Act  XXVIII  of  1866  is  the  law 
applicable  to  suits  on  contracts  whereby  interest  is 
recoverable,  and  it  applies  to  such  contracts  indis- 
criminately of  the  creed  of  the  contracting  parties. 
Where  it  was  stipulated  in  a  bond  that,  on  default 
of  the  payment  of  the  principal  amount  together 
with  interest  at  the  rate  of  \\  per  cent,  per  mensem 
within  a  certain  period,  interest  should  be  payable  at 
the  rate  of  6i  per  cent,  per  mensem  from  the  date  of 
the  execution  of  the  bond,  and  that,  on  default  <A 
payment  of  such  interest  at  the  end  of  any  six  months, 
compound  interest  should  be  payable  at  the  rate  of 
12 1  per  cent,  per  mensem,  the  Court,  treating  the 
iftte  of  interest  agreed  to  be  pud  on  default  as  in- 
tended as  a  penalty,  came  to  the  conclusion  that  the 
rate  was  so  high  that  it  would  not  be  equitable  to 
enforce  the  penalty,  and  therefore  decreed  'the  prin- 
cipal amount  claimed  with  interest  at  the  rate  of  \\ 
per  cent  per  mensem.  Laohxan  Sik&h  v.  Pibbhit 
iIll 6ir.W^868 


188. 


•  Default  in  pay- 


ment.^Aot  XXVUI  of  i8oo-—P«Ki%.— Where  a 
promissory  note  stipulated  that,  in  default  of  pay- 
ment of  principal  within  three  months  after  date, 
interest  should  run  at  the  rate  of  76  per  cent,  per 
annum,  tiie  increased  rate  was  held  to  be  a  penalty 
and  relieved  against  on  payment  of  interest  at  9  per 
cent,  per  annum  notwithstanding  Act  XXVIII  of 
1866.  Motcji  Raifuyi  v.  Huaen,  6  Bom.,  A.  C,  8, 
followed;  and  Arulu  Matiry  v.  Wakutku,  2  Mad,, 
206,  and  Brojo  Kieeore  Boy  v.  Madhub,  17  W.  £., 
873,  dissented  from.  Pava  Nagaji  «.  Govind 
Ramji    • 10BonL,882 

189.    — Ueury.^Aot 


XXVIII  of  1856,  9.  2,--Liquidated  dtftna^c*.— The 
plaintiff  advanced  money  to  the  defendants  on  an 

II 
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4.  STIPULATIONS  AMOUNTING  TO  PENAL- 
TIES OR  OTHERWISE— coirfiaiwrf. 

Stipulation  for  inopeaaed  Intereat— eoi^ 
tinMed. 
ikrar,  by  which  it  was  agreed  that  he  was  to  alkm 
them  to  draw  on  him  to  the  extent  of  820,000  withm 
three  years,  the  plaintiff  to  repay  himself  by  having 
an  ijara  of  the  defendants'  share  in  certain  property 
which  his  loan  vras  to  aid  them  in  recovering-  A 
4«nna  share  of  the  profits,  after  deducting  Govern- 
ment revenue  and  expenses,  was  to  go  in  payment  of 
interest  on  the  money  lent ;  half  of  the  remainmg 
three-fourths  to  go  towards  payment  of  the  prmcipal, 
and  the  other  half  to  the  defendants.  If,  at  the  end 
of  the  term,  any  bahmce  remwned  due  to  the  plaint- 
iff, the  defendants  were  to  pay  it  with  interwt  at  18 
per  cent  If  the  defendants  fsiled  to  g^ve  the  ijara, 
they  agreed  to  pay  the  amonni  borrowed  with  interest 
at  6i  per  cent,  per  mensem.  The  plaintiff  advanced 
the  money  and  obtained  a  receipt  therefor  from  the 
defendants.  The  defendants  faUed  in  giving  the 
phuntiff  the  ijara.  In  a  suit  brought  to  recover  the 
sum  lent  by  the  plaintiff  with  interest,  the  first  Court 
gave  a  decree  for  the  plaintiff  for  the  suni  daim^i, 
with  interest  at  the  higher  rate  stipulated  for  in  the 
ikrar,  mz.,  76  per  cent.  On  appeal  by  the  defwidaiits 
to  the  High  Ck)urt  the  contention  was  raised  tiiat  the 
rate  of  interest  amounted  to  a  penalty  which  the 
Court  would  not  enforce,  and  that  the  contract  was 
unreasonable  and  oppressive  in  chwactw.  The 
Judges  differed  in  opinion,  Biboh,  J„  holding  <«»t  the 
contract  was  inequitable  and  oppressive,  a^d  tn»w 
notwithstanding  the  repeal  of  the  usury  laws  ly  Act 
XXVIII  of  1855,  the  Court  was  not  bound  to  decree^ 
interest  at  the  rate  stipulated  for  by  the  parties  j  and 
Mabkbt,  J.  (whose  opinion  P"'^^?^)*/^"^ -^* 
opinion  that  since  the  passing  of  Act  XXVIII  of  1856, 
there  was  no  legal  restriction  on  the  lyte  of  mterest ; 
that  the  stipulation  for  interest  at  76  per  cent,  was 
not  a  penalty,  but  an  alternative  stipuUtion  f or  in- 
terest at  a  higher  rate  on  the  happening  of  events 
under  which  the  lender  incurred  a  greater  risk,  and 
that  the  contract  should  be  enforced.  Seld  {pn  ap- 
peal  under  clause  16  of  the  Letters  Patent),  that  the 
stipulation  in  the  ikrar  for  interest  at  76  per  cent, 
was  not  in  the  nature  of  a  penalty,  nor  was  it  an 
alternative  stipulation ;  it  was  an  estimate  by  the 
parties  of  the  damages  to  which  the  plwntiffwoiJd 
be  entitled  in  the  event  of  a  breach  of  the  contract  by 
the  defendants  in  not  giving  the  ijara.  Omda 
Khawtjm  •.  BBOJMrDEO  CooMAB  RoT  Chowdket 
[12  B.  L.  B.,  461:20  W.  R,817 

And    on    appeal     Zkbohnibsa    v.    Bbojbitobo 
CooKAB  Rot  Chowdhby  .  21  W.  B.,  852 

Obisk  Chukdbb  Guha  v.  Goto  Chukdbb  Dasib 
[12  C.  Ij.  B^  161 

PetutHy.—Liqui" 


140. 

daeed  'damoffet.—D^ndBot  agreed  to  supply  100 
kautlams  of  jaggery  bv  a  specified  rate  »t  ftAi  per 
kautUm,  and  received  HlOO  advance.  Defendant 
further  agreed  that  in  default  he  would  pay  mterest 
at  one  per  cent,  per  mensem,  and  naf a  at  «7  per 
kautlam.    No  delivery  was  made  by  defendant,    to 

48 


Digitized  by 


Google 


(    2719    ) 


DIGEST  OF  CASES. 


(    2720    ) 


TNTEREST—continusd. 

4.  STIPULATIONS  AMOUNTING  TO   PENAL- 
TIES OK  OTHERWISE— co»ftii«f«4. 

Stipulation  for  increased  interest— oo«- 

tinued. 

a  suit  by  the  plmntiff  to  recover  R7  per  kantlam  aad 
the  inteirest,— held  that  the  amount  sued  for  was  in 
the  nature  ai  liquidated  damages  which  plaintiff  had 
a  legal  right  to  enforce,  and  not  a  penalty  against 
which  the  Court  would  relieve.  The  doctrines  of  the 
English  and  Boman  law  upon  the  subject  of  penalties 
and  liquidated  damages  examined.  Adankt  Raka- 
eHAKDBA  Bow  0.  Ikbukitbi  Appalaraju  Gabu 

[2  Mad,  451 


141. 


ConditUm    for 


foyment  in  natwre  qfinterett  on  mortgctge, — Um'9a* 
Bonable  eondUion^-^Perndty, — A  mortgage-deed  con* 
tained  a  condition,  that  if  the  prindpal  were  not  re* 
paid  by  a  certain  day  the  mortgage  should  only  be 
redeemed  by  payment  of  one  mura  of  rice  for  each 
rupee  of  the  mortgage-money.  The  mortgagee  was 
in  possession  under  a  prior  iladarawara  mortgage, 
and  rice  rose  in  the  market.  Seld  that  the  condition 
was  unreasonable,  and  such  as  should  not  be  enforced 
in  equiU.    Maiulbata  «.  SUBBABATA  Bhut 

[lKad^81 

142. Pe)i(i%.— Abond 

stipulated  for  payment  of  principal  and  interest  at 
one  per  cent,  per  mensem  within  six  months  from  the 
date  of  the  bond,  and  ui  default  that  the  rate  of 
interest  should  be  raised  to  six  and  a  quarter  per  cent, 
per  mensem.  Held  that  the  higher  rate  of  interest 
was  not  in  the  nature  of  a  penalty,  and  that  the 
plaintiff  had  a  right  to  enforce  payment  thereof. 
Abulv  Mastbt  9*  Waxuthv  Chiwatek 

[2KaiL,206 


14a 


Promiuory  noU 


payable  by  inttalmenie, — Penalty. — ^Where  a  promis- 
sory note  payable  by  Instalments  stipulated  for  in- 
terest at  two  per  cent,  per  mensem,  and  in 
default  of  punctual  payment,  that  interest  be  charged 
at  one  anna  per  rupee  per  mensem  from  the  date  of 
the  note.  It  was  held  that  tins  increase  rate  of  in- 
terest was  a  penalty  which  might  be  relieved  from  on 
payment  of  the  lower  rate.  BAflAJri  bin  Daylaji  «. 
Sayaka  bib  Sagdv  .    6  Bom.,  A.  C,  7 

MOTOJI  BIB  RatBAJI  O.  HU8BV 

[6  Bom.,  A.  C.  8 

144, Penalty.—A 

promissory  note,  payable  two  months  after  date,  given 
for  money  lent  and  interest  in  advance  at  the  rate  of 
12i  per  cent,  per  mensen,  contained  an  agreement 
to  continue  to  pay  that  rate  of  interest  after  the  due 
date  if  the  money  was  not  then  repaid.  Seld  that 
the  high  rate  of  interest  so  agreed  to  be  paid  did  not 
constitute  a  penalty  against  which  the  Courts  would 
relieve.    Hajcxa  Mahji  v.  Mbkab  Ayab  Haji 

pr  Bom..  O.  C 19 


145. 


Inrtalments. — 


Penalty. — Liquidated  damages. — A.  executed  an  in- 
staLment<bondfor'Bl,000  in  favour  of  JB.,  in  which  he 
stipulated  that  from  the  year  1271  (1864)  to  1275 


UTTEREST— CM^taMi. 

4.  STIPULATIONS  AMOUNTING   TO   PENAL- 
TIES OB  OTHEBWISE—ooii^iiMied. 

Stipulation  for   increased  interest— eoa- 

tinned. 

(1868),  both  inclusive,  ft200  should  be  paid  in  the 
month  of  Jabhta  (May  13th  to  June  1 2th)  in  each  year, 
and  that "  in  the  event  of  any  instalment  being  then 
due,  all  the  remaining  instalments  diouU  be  deemed 
lapsed,  and  the  principal  should  be  paid  with  interest 
(it  the  rate  of  10  per  cent,  per  mensem,  from  the 
date  of  the  instalment-bond."  The  first  instalment, 
which  fell  due  on  the  hwt  day  of  Jaishta  1271  (12th 
June  1864),  was  paid  only  on  the  13th  Falgnn  of 
the  same  year  (13th  Febmaiy  1866),  other  instal- 
ments  were  paid  in  Jushta  1272, 1273  (1865,  1866). 
i^.  accepted  payment  of  these  instalments  as  part  of 
payment  of  the  principal  sum  due  to  him,  and  never 
made  any  demand  for  interest  under  the  terms  of  the 
bond.  The  further  instalments  due  in  Jaishta  1274 
and  1275  (May  13th  to  June  12th  1867  and  1868), 
were  never  paid.  On  13th  Kartic  1275  (30th 
October  1868),  B,  sold  the  bond  and  all  his  interest 
thereunder  to  C.  for  B800.  On  2nd  Jaishta  1276 
(14th  May  1868),  C.  brought  a  suit  against  A,  for 
the  whole  amount  of  the  bond  with  interest  thereon 
at  10  per  cent,  per  mensem,  from  the  date  thereof 
till  the  date  of  suit^  namely,  £6,099,  less  the  amount 
fi600,  which  had  been  realised  by  B.  in  the  three 
instalments  fbr  1271,  1272,  and  1273  (1864,  1865, 
and  1866).  The  Judge  awaided  him  only  the  amounts 
of  the  unpaid  instalments  for  1274  and  1275  (1867 
snd  1868),  namely,  B400,  with  interest  from  the 
date  of  the  instalments  till  date  of  suit  at  one  per 
cent,  per  mensem,  in  all  fi488  odd,  proportionate 
costs  and  interest  on  all  at  one  per  cent,  per  mensem 
till  date  of  realisation.  On  appeal  to  the  High 
Court  by  C,  held  that  the  clause  in  the  bond  rolled  on 
was  a  mero  penalty  clause.  The  original  obligee  of 
the  bond  having  waived  the  exaction  of  any  penalty, 
C  was  not  entitled  to  moro  than  the  Judge  had 
awaided  him.  Bo£B7  Dobbt  v.  Sidbswab  Bao 
Baboo  Bot  Kub 

[4  B.  L.  B^  Ap.,  92 :  14  W.  B.,  487,  note 


14a 


■  BondpayabUhy 

inetaUnente. — Penalty. —  Uemryd — Liquidated  dam' 
ayet, — ^The  defendant  executed  a  bond  in  favour  of  the 
plaintiff,  by  which  he  agroed  to  pay  **  interest  at  8 
annas  per  cent.,  month  ^ter  month,  and  to  ropay  the 
principal  money  within  the  period  of  three  years."  It 
was  further  stipulated  in  the  bond  that,  "  should  I 
fiul  to  pay  the  principal  and  interest  as  agreed  upon, 
I  shall  pay  interest  at  4  per  cent  per  mensem  from  the 
date  of  this  bond  to  that  of  liquidation."  The  defend- 
ant made  default  in  payment.  Held,  in  a  suit  brought 
on  the  bond,  that  the  stipulation  in  the  bond  for  the 
payment  of  interest  at  4  per  cent,  per  mensem  was 
in  the  nature  of  a  penalty,  and  the  plaintiff  was  only 
entitled  to  recover  interest  at  a  reasonable  rate.  In 
this  case  1  per  cent,  per  mensem  was  giyen.  Bi- 
OHOOK  Nath  Pandat  o.  Rax  Loohuk  Sikoh 

[U  B.  I..  R,  ld6: 10  W.  B.,  271 

Hubbebbath  Dosb  o.  Kalbb  Pbbshad  Roy 

[22  W.  B.,  474 
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147. 


Fenalty.^The 


plaintiff  lent  the  defendant  fi700  on  an  agreement 
that  it  flhoald  be  repcud  with  interest  at  8  annas  a 
month,  by  instalments ;  if  not  repaid  in  fonr  years 
the  interest  to  be  paid  on  the  sum  advanced  was  to  be  at 
X  per  cent,  a  month.  In  a  suit  after  the  four  years 
had  eUpsed  to  recover  the  ban  with  interest,  the 
Courts  below  held  that  the  stipulation  as  to  the  higher 
percentage  was  a  penalty,  and  refused  to  give  interest 
sbt  that  rate.  On  special  appeal  the  High  Court  re- 
versed their  decisions  and  tdlowed  interest  at  1  per 
cent,  per  mensem.  Pbstakbub  Chattbujis  v. 
KaiiBbchu^n  Rot 

[U  B.  L  B.,  187,  note:  14  W.  B.,  486 


14& 


Penal  ty.- 


Where  interest  at  112-8  per  month  was  stipulated 
for  in  a  bond,  and  it  was  objected  in  a  suit  on  the 
bond  that  the  rate  was  exorbitant,  it  was  held,  the 
Court  was  justified  in  giving  interest  at  that  rate  up 
to  date  of  decree,  that  being  the  agreement  between 
the  parties  at  the  time  of  maldng  the  contract  After 
decree,  12  per  cent,  per  annum  was  g^ven.     Bash- 

B8S17B  SaBMAH  V.  KaLBBKAKATH  SUBICAH 

[U  a  L.  B.,  188,  note:  11 W.  B.,  466 


149. 


JPenaliy. — In  a 


bond  executed  b^  the  defendant  in  favour  of  the 
plaintiff  it  was  stipulated  that  a  loan  should  bear  in- 
terest at  fil-8  per  mensem  for  three  months,  when 
the  principal  and  interest  were  to  be  repaid,  and  in 
the  event  of  its  not  being  then  repaid,  an  enhanced 
rate  of  interest  at  5  per  cent,  per  mensem  should  be 
payable  from  the  date  of  the  execution  of  the  bond 
to  payment  A  decree  was  given  in  a  suit  on  the 
bond  in  accordance  with  the  terms  thereof,  and  on 
appeal  to  the  High  Court  on  the  ground  that  the 
stipulation  for  interest  at  6  per  cent,  per  mensem 
was  a  penalty,  and  would  not  be  enforced,  the  Court 
dismissed  the  appeal  with  costs.  Sohodba  Bibbb  o. 
DbbbstalLal      •        .    11  B.  L.  B^  188,  note 


160. 


Penalty. — A 


bond  stipulated  that  the  loan  secured  thereby  should 
be  payable  in  five  months  witli  interest  at  2  per  cent, 
per  month,  and  if  not  then  repaid,  interest  at  6  per 
cent,  per  month  should  be  charged.  In  a  suit  on  the 
bond  in  default  being  made  in  payment,  the  defend- 
ant pleaded  that  the  higher  rate  of  interest  stipu- 
lated for  in  the  bond  could  not  be  enforced  as  being 
contrary  to  Hindu  law,  and  in  the  nature  of  a 
penalty.  Held  that  the  Court  was  bound  to  ^ve 
effect  to  the  contract  entered  into  by  the  parties,  and 
would  not  therefore  look  on  the  higher  rate  of  inter- 
est as  a  penalty.  Bbojobisho&b  Rot  v.  Madhub 
Pbbsad  Missbb 

[12  B.  la.  B.,  456,  note :  17  W.  B.,  878 

Iir  THB  MATTBB  OF  NOBO  CoOlf  AB  BOSB 

[12B.L.B.»467,note:17W.  Bh481   ^ 
II 
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15L 


PenAliy.^A 


kabuliat  contained  a  clause  that  "in  default  of  a 
kist,  that  is,  failing  to  pay  the  malgnzari  on  the  day 
fixed  for  (paying)  instalments,  I  shall  pay  the  zemin- 
dar's tnt^gnzari  with  half  as  much  again."  In  a 
suit  for  arrears  of  rent  due  under  the  kabuliat, — Held 
that  the  stipulation  to  pay  half  as  much  again,  i.e., 
interest  at  50  per  cent.,  was  in  the  nature  of  a  penalty 
which  the  Court  would  not  enforce,  and  interest  was 
given  at  the  ordinary  rate.  Hxtbbullubh  Nabain 
SiNOH  V,  Gbnda  Mahabaj 

[12  B.  It.  B.,  478»  note :  20  W.  B.,  257 


ll>2. 


'  PenaUy,—Sti' 


puiation  for  higher  rait  of  intere$t  on  defamU  in 
^^^fjwa*.— Where  a  bond  stipulated  for  a  higher  rate 
of  interest  in  the  event  of  the  money  not  being  paid 
at  the  appointed  time,  the  stipulation  was  held  to  be 
not  of  the  naturo  of  a  penalty  but  of  liquidated 
damages,  for  it  provided  not  an  unvarying  lump  sum, 
but  a  sum  increasing  with  the  time  during  which 
the  obligee  was  kept  out  <tf  his  money,  and  was  there- 
fore very  appropriate  as  a  measure  of  the  proper 
compensation.  Even  when  a  stipulation  is  intended 
to  operate  as  a  penalty,  it  is  incumbent  on  the  Court 
to  consider  what  amount  of  money  would  properly 
measure  the  damages  consequent  on  the  default. 
BooLAKBB  Lall  V.  Rabha  SUTChH  .  22  W.B.,  228 

158. —    Penalty.^ 


SHpulaUoH  for  higher  rate  on  defamU  in  payment 
^fmortgage'hond.-^PowerofeaU  mnder  martgage.-^ 
Defendant  entered  into  a  bond  agreeing  to  pay  a 
specified  rate  of  interest  in  instalments  on  a  sum 
borrowed,  and  to  repay  the  principal  in  twelve  years ; 
the  obligee  not  being  bound  to  accept  payment  curlier. 
A  zemindari  was  mortgaged  as  securi^,  and  it  was 
provided  that  if  any  obstacles  were  caused  by  the 
defendant  in  respect  of  any  of  the  conditions  of  the 
bond,  the  mortgagee  would  be  competent^  after  two 
months'  notice,  to  sell  the  property,  or  portions 
thereof,  and  pay  himself  the  principal  and  the  interest 
thereon  for  the  unexpired  portion  of  the  twelve  years. 
A  portion  of  the  interest  naving  come  into  arraar, 
plaintiff  gave  notice  of  sale;  but  defendant  disputed 
his  right  to  sell  on  the  alleged  ground  as  not  being 
an  «  obstruction  "  within  the  bond.  The  parties  not 
being  able  to  come  to  a  final  agreement  as  to  the  condi- 
tions of  sale,  plaintiff  brought  this  suit  claiming  the 
full  amount  of  the  mortgage-money  with  interest 
for  twelve  years.  He  obtained  a  decree,  which  was 
modified  by  the  High  Court,  which  gave  him  principal 
and  interest  at  the  stipulated  rate.  Held  that  the 
clause  relating  to  sale  was  in  the  nature  of  a  penalty, 
and  plaintiff  was  not  entitled  to  enforce  it  only  upon 
default  in  the  payment  of  interest.  Seldt^^X  the 
suit  was  not  maintainable,  either  as  an  action  for 
damages  for  the  amount  which  plaintiff  could  have 
obtained  by  the  sale,  or  on  the  bond  itself.  Vbnoa- 
tayabada  IxBKaAB  V.  Vbhgata  Luchmakal 

[28  W.  B.,  P.  c,  ai 
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Hmued, 


164. 


PenaUy.^BaU 


of  damage. — Wliere,  interpreting  a  contract  regard' 
ing  the  payment  of  interest,  a  Conrt  held  that  the 
rate  of  interest  stipoUted  to  be  paid  in  default  of 
the  panctoal  payment  of  the  agreed  interest  mnst  be 
regarded  as  a  penal  rate,  it  should  have  gone  on  to 
determine  what  reasonable  damages  within  the  stipn- 
lated  rate  the  plaintiff  was  optitled  to  for  the  delay. 
Under  the  terms  of  a  bond,  dated  the  18th  of  August 
1870,  the  prindpal  sum  was  re-payable  on  demand* 
together  with  interest  at  the  rate  of  16i  per  cent, 
per  annum  (which  was  payable  at  the  end  of  every 
four  months),  and  in  default  of  punctual  payment  of 
the  agreed  interest,  it  was  repayable  witii  interest  at 
the  rate  of  36  per  cent,  per  annum.  Two  instal- 
ments of  interest  at  the  rate  agreed  upon  were  paid 
and  then  default  was  made.  The  suit  was  instituted 
on  the  1st  of  September  1878,  interest  from  the 
date  of  the  bond  to  the  date  of  suit  at  the  rate  of 
8  per  cent,  per  mensem  being  claimed  subject  to  the 
deduction  ot  the  interest  paid.  Begavding  the  rate 
of  interest  stipulated  in  d^ult  as  a  penal  rate,  tiie 
Court,  seeing  that  the  debt  was  secured  1^  a  mort- 
gage of  property,  and  that  the  rate  of  interest  ordi- 
narily payable  was  somewhat  high,  considered  it 
suffiaent  to  award  the  plaintiff  20  per  cent,  per 
annum,  to  commence  from  the  expiry  of  eight  months 
from  the  date  of  the  bond.    Bihabi  Lal  «.  Join 

[7  W.  W..  108 


156. 


•Promx990r$ 


nots,-^ Stipulation  to  foy  intoreH  at  Mgh  rate  on 
defamU  in  payment  of  note.— Penalty. -^Contrad 
Act,  e.  74. — 'Hie  defendant  and  one  D.,  on  the  6th 
April  1876,  gave  to  the  plaintiff,  a  money-lender,  a 
promissory  note,  by  which  they  jointly  and  severally 
promised  to  pay  we  plaintiff  on  the  6th  September 
B400  "for  value  received  in  cash  in  hand  paid  on 
signing  and  delivering  this  bond;  should  we  neglect 
or  f  aU  to  pay  this  amount  on  due  date,  then  only 
shall  it  carry  interest  from  and  on  due  date  to  date 
of  payment  at  the  defaulting  rate  of  10  per  cent. 
per  mensem."  At  the  date  of  the  note,  the  defend- 
ant and  D.  were  in  the  plaintiff's  debt  in  respect  of 
other  promissory  notes,  and  a  sum  of  BlOO  was  de- 
ducted from  the  amount  of  the  note  of  the  6th  April, 
in  respect  of  one  of  these  which  was  g^ven  up  and  in 
respect  of  interest  on  three  others.  A  further  sum 
of  B126  was  deducted  as  interest  in  advance  for 
the  Ave  months  previous  to  the  due  date  of  the  note, 
and  the  balance  (B175)  was  paid  by  cheque  to  D. 
D,  died  before  the  note  became  due.  In  a  suit  brought 
to  recover  B400  principal,  and  B400  interest, 
on  the  promissory  note,  on  default  being  made  in 
pa^en^ — Reld,  this  was  not  a  case  in  which  a  cor^ 
tain  sum  was  agreed  to  be  paid  on  a  breach  of  con- 
tract, and  therefore  section  74  of  the  Contract  Act 
did  not  apply.  The  stipulation  to  pay  interest  at  the 
"  defaulting  rate  "  was  not  in  the  nature  of  a  penalty. 
Held  also,  that,  looking  at  the  nature  of  the  trans- 
action, the  note  contained  a  false  statement  of  the 
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consideration,  which  amounted  onlv  to  &275;  and 
there  being  nothing  to  show  that  the  defendant  un- 
derstood the  real  nature  of  the  tninsaction,  the  rata 
of  interest  being  exorbitant,  and  the  consideratioa 
inadequate,  the  transaction  was  not  one  which  ought 
to  be  enforced  by  a  Court  of  EquiW.  Maceivtosh 
V.  HmfT  .    L  la.  6^2  Gala,,  208 

See  MACKIHT08H  V.  WnraBOVS 

[L  U  B.,  4  Gala,  187: 2  O.  L.  B^488 


16a 


Compomnd   in* 


iereet. — Penalty. — Meld  that  a  stipulation  in  a  bond 
that  the  interest  on  the  principal  sum  lent  should  be 
paid  six-monthly,  and,  if  not  paid,  should  be  added 
to  the  prindpal  and  bear  interest  at  the  same  rate 
was  not  one  of  a  penal  nature.  Tbjpal  «.  Kbsbz 
SiH»H      ....    LL.B.,2  AlL,d21 


167. 


Compound,  ia- 


tereet. — D.  gave  M.  a  bond  for  the  pavment  of  cer- 
tain moneys  on  a  certun  date  and  for  the  payment  of 
interest  on  such  moneys  at  &1-12  per  cent,  per  men- 
sem, stipulating  to  pay  the  interest  six-monthly,  and 
in  default "  to  pay  compound  interest  in  future." 
Held  (f)  that  the  stipulation  to  pay  compound  in- 
terest could  not  be  regarded  as  a  })enal  one,  and  (it) 
that  the  bond  contain^  an  agreement  to  pay  interest 
after  the  due  date  at  the  rate  payable  before  that 
date,  and  that  if  it  had  been  otherwise,  the  obligee 
was  entitled  to  interest  after  that  date  at  that  rate, 
such  rate  not  bdng  unreasonable.  Mathuxa  Pbabad 
V.  I>irvAH  SiHOH  .  LL.B.,2  A1L,689 


168. 


Siffh  rate    of 


intereet. — Penalty. — ^The  obligors  of  a  bond  agreed 
to  pay  the  principal  amount  by  instalments  witiiout 
interest,  and  in  case  of  default  to  pay  interest  at  the 
rate  of  B3-2  per  cent,  per  mensem,  and  hypothe- 
cated immoveable  proper^  as  security  for  the  pay- 
ment of  the  bond-debt,  sufficient  for  the  discharge  of 
the  debt,  and  furnished  a  surety.  Held,  by  Stuast, 
C  J.i  in  a  suit  on  the  bond,  that,  the  principal 
amount  being  payable  in  the  first  instance  without 
interest,  the  stipulation  to  pay  interest  at  the  rate  of 
B3-2  per  cent,  per  mensem,  in  case  of  default,  was  a 
penal  one,  and  reasonable  interest  should  only  be 
allowed.  Held  by  Spavkis,  J.,  that,  looking  at  all 
the  circumstances  of  the  case,  the  very  high  rate  of 
interest  imposed  in  case  of  default  should  be  regarded 
as  penal,  and  should  be  reduced.  The  Court  under 
the  drcumstanoes  allowed  interest  at  the  rate  of  one 
rupee  per  cent,  per  mensem.  Chuhab  Maii  «.  Mm 
[I.  L.  B^  2  AIL,  716 


169. 


PsmZ^^.— The 


defendants,  on  the  8th  May  1869,  gave  the  plaintiff 
a  bond  for  the  payment  of  B2,000  on  the  16th 
February  1870.  This  amount  consisted  of  two  items, 
vU.,  Bl,650,  principal,  and  B350,  interest  in  advance 
at  the  rate  of  two  per  cent,  per  mensem  for  the  period 
between  the  date  of  the  bond  and  its  due  date.  The 
bond  provided  that,  in  default  of  payment  on  the  due 
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Btipalation  for  inoreased  interest— oo*- 
iimued. 

date,  interest  on  the  whole  amoant  of  B2,000  ihould 
be  paid  at  the  rate  of  two  per  cent,  per  menBem 
from  the  date  of  the  bond,  ffeld,  in  a  snit  on  tiie 
bond  in  which  interest  was  daimed  at  the  rate  of 
two  per  cent,  per  mensem  froin  the  date  of  the  bond, 
that  this  provision  was  penal,  and  the  penalty  onght 
not  to  he  enforced.  Mazhab  Ali  Khan  v.  Sabdab 
Mal     .  .    L  L.  IL,  2  AIL,  709 

leO. ,  Paaofty.-The 

defendant  having  borrowed  B60  from  the  phiintiff 
gave  him  on  the  9th  November  1S78  an  instrument 
which  was  in  effect  as  follows: — B,  (defendant) 
writes  this  mkka  in  favour  of  J.  (pUdntilf)  for 
B50k  cash  received,  tp  be  repaid  on  the  13th  Novem- 
ber 1878.  In  the  event  of  default  he  shall  pay 
interest  at  Rl  ])er  diem.  Seld  that,  looking  to  the 
whole  instrument,  it  was  equitable  to  hold  that  the 
term  "interest"  was  not  intended  to  mean  interest 
in  the  strict  sense  of  that  term,  but  a  penalty,  and 
the  amount  of  interest  should  be  so  treated,  and  a 
reasonable  amount  only  be  allowed..  The  observa- 
tions of  PoVTiTBX,  J,,  in  Biehook  Hath  Panday  v. 
Ram  Lockun  Singh,  11  B.  L.  R,,  135,  concuned 
in.    Bavbidhab  v,  Bu  Ah  Khan 

[L  I..  B^  8  AIL,  360 


16L 


PenaUv.—A 


bond  for  the  repayment  of  money  lent  provided  that 
such  money  shoum  be  repaid  on  a  certun  date;  that 
interest  at  the  rate  of  fi7-8-0  per  cent,  per  annum 
should  be  pud  at  the  end  of  every  year;  and  that»  if 
default  were  made  in  the  payment  of  interest,  such 
money  should  be  repaid  with  interest  at  the  rate  of 
1187-8-0  per  cent,  per  annum.  The  bond  contained 
an  hypothecation  of  immoveable  property  as  collateral 
security.  In  a  suit  on  the  bond  the  obligee,  the 
obligor  having  failed  to  pay  any  interest,  chdmed 
interest  from  ^  date  the  bond  beosme  due  to  the  date 
of  institution  of  the  suit  at  B37-8-0,  the  defaulting 
rate.  Rtld,  following  the  principle  laid  down  in 
Bantidhar  v.  Bu  AH  Khan,  I,  L.  R„  3  AIL,  260,  that 
the  provirions  of  the  bond,  as  regards  the  rate  of  in- 
terest payable  on  default  of  the  payment  of  interest, 
were  in  their  nature  penal  and  so  excessive  that,  as  a 
matter  of  equity,  they  should  not  be  enforced.  Held 
nho,  with  reference  to  the  question  what  was  a  reason- 
able amount  of  compensation  for  the  obligor  to  pay  for 
breach  of  contract,  that  unpaid  interest  should  bear 
interest  at  the  rate  of  Bll-4-0  per  cent,  per  annum 
from  tiie  date  of  default  to  the  di^  of  the  High 
Court's  decree.  Khubbam  Sdtgh  o.  Bhawaki 
BAB8H     ....    I.  Ii.  B.,  8  A1L»  MO 


ie2. 


____  Penalty.^ 

BqwUabU  relirf.-^By  a  registered  bond  for  B4^600, 
dflS»d  the  4th  October  1875,  in  which  immoveable 
property  was  hypothecated  as  collateral  security,  it 
was  provided  that  the  obligor  should  pay  interest  at 
the  rate  of  Rl-4-0  per  cent  per  mensem  at  the  end 
of  every  six  months,  and  upon  default  in  the  payment 


UTTEBEST  ^eoniinued. 

4.  STIPULATIONS  AMOUNTING  TO   PENAL- 
TIES  OB  OTBERWlBE—contittned. 

Stipulation  for  increased  interest-^oa- 
iinued, 

of  such  interest,  that  he  should  pay  interest  at  the 
rate  of  B2  per  cent,  per  mensem  from  the  date  of  the 
bond.  The  bond  also  contained  a  stipuUd^ion  agunst 
alienation,  and  declared  that  the  principal  sum  was 
payable  on  demand.  The  obligees  sued  the  obligor 
upon  the  bond,  churning  to  recover  the  principal  sum, 
and  interest  from  the  date  of  the  bond  for  three  years 
eleven  months  and  twenty  davs,  less  diiferent  sums 
amounting  to  fil,600  paid  m>m  time  to  time  on 
aooount»  at  the  defaulting  rate  of  fi2  per  cent.  Stld 
that,  having  regard  to  tiie  fact  that  the  security  of 
property  was  given  for  the  loan,  and  the  obligor  con- 
tracted not  to  alienate  the  property,  the  default- 
ing rate  of  interest  provided  by  the  bond  was  of  a 
penal  character,  relating  as  it  did  not  only  to  the 
interest  due  on  and  subsequent  to  the  default,  but 
retrospectively  to  the  date  of  the  bond  itself,  and 
should  not  be  awarded,  but  tiiat  reasonable  compensa- 
tion only  should  be  awarded  for  the  obligor's  breach 
of  contract  in  respect  of  interest.  Accordingly  the 
Court  made  a  decree  giving  the  obligees  interest  on 
the  principal  sum,  from  the  date,  of  the  bond  to  the 
date  of  the  decree,  at  &1-4-0  per  cent,  per  mensem, 
and  compound  interest  from  the  date  of  default  in 
the  payment  of  interest  to  the  date  of  the  decree,  at 
the  rate  of  four  annas  per  cent,  per  mensem,  by  way 
of  damages  for  such  default.  Bantidhar  v.  Bu  AH 
Khan,  I,  L.  R,  2  All.,  260,  foUqwed:  Maekinioth 
V.  Wii^rooe,  I.  L.  R,  4  Cale,,  137,  dissented  from. 
Ehabao  SiireH  o.  Bhola  Nath 

CLIi.B^4AlL,8 


lea 


Prao^fy.— By  a 


deed  of  mortgage  the  defendant  agreed  to  pay  interest 
at  the  rate  of  one  pice  per  rupee  per  mensem,  and  it 
was  provided  that  the  mortgagee  was  to  remain  in 
possession  for  a  period  of  25  years  in  lieu  of  principal 
and  interest,  and  that  the  mortgagor  was  not  to  chum 
the  property  back  unless  he  paid  the  principal  and 
interost  that  might  accrue  due  in  26  years  from  the 
date  of  the  bond.  Reld  that  the  chuise  in  the 
mortgage-deed  as  to  payment  of  26  years'  interest 
was  not  a  penalty.  Bafuji  Balai.  e.  Sattabhaxa- 
BAi       .        .        .        .    L  la.  B.,  6  Bom.,  400 


164. 


PMa%.— The 


obligor  of  a  bond  agreed  that»  if  the  principal  amount 
were  not  paid  at  the  end  of  12  months  with  the 
interest  thereon,  such  interest  should  be  added  to  the 
principal,  which  together  should  represent  the  princi- 
pal sum,  until  a  further  year's  interest  at  the  original 
rate  had  accrued,  when  the  same  process  should  he 
followed  of  adding  unpaid  interest  to  the  principal, 
and  so  on  until  the  debt  was  liquidated,  beld  that 
the  stipulation  as  to  the  annual  capitalisation  of 
principal  and  interest^  for  the  purpose  of  carrying 
interest,  could  not  be  regarded  as  removing  the 
transaction  from  the  region  of  an  ordinary  contract 
on  a  bond  under  which  an  obligor  was  bound  by  the 
tenns  to  which  he  had  agreed.  Sabyu  Pbasab  v. 
BbviMadho  •    I.Ii.  B.,6  AU^9 
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INTEKE&T—continved, 

4.  STIPULATIONS  AMOUNTING   TO   PENAL- 
TIES OR  OTRERWIS^— continued. 

Stipulation  for  inoreaaed   intereBt— con- 
tinued. 


165.  — 


Penalti/. —  ThQ 

obligor  of  a  bond  promiaed  therein  to  pay  the  amount 
on  a  certain  day,  without  interest,  and^  if  he  made 
default,  to  pay  the  amount  with  interest  at  the  rate 
of  fi2  per  cent,  per  mensem.  Seld,  in  a  suit  on  the 
bond,  that  such  interest  was  not  penal  in  its  character, 
but  contract  interest,  the  liability  to  pay  which  was 
not  made  contingent  on  any  breach  of  any  part  of  the 
contract,  and  therefore  should  not  have  been  reduced. 

KUHJBBHABI  LaL  V,  IliAHI  BaxHBH 

[LIi.B.,6AlL,64 


166. 


•  SoUnamah  pay- 


€ibl9  hy  inetalmenti, — Penalty, — ^A  decree  was  pass- 
ed on  a  solenamah,  by  the  terms  of  which  a  sum 
of  two  lakhs  of  rupees,  declared  to  be  due  to  the 
plaintiff  from  the  defendant,  was  to  be  paid  by  yearly 
instalments  of  BdO,000  each.  But  if  at  any  time  two 
instalments  should  be  due  at  the  same  time,  the  whole 
debt  should  be  recoverable  forthwith,  with  interest 
calculated  at  12  per  cent,  Instead  of  6  per  cent, 
otherwise  payable.  Meld  that  the  condition  whereby 
the  amount  of  interest  payable  should  be  increased  In 
default  in  due  payment  as  above  being  made  must  be 
looked  upon  as  part  of  the  decree  of  the  Court,  and 
not  as  a  penalty.  Biehooh  Nath  Pcmday  v.  Ram 
Loehun  Singh,  llB.L,  B.,  186,  cited  and  distinguish- 
ed.   BuH  Bahadoob  SnroH  v.  Boy  Nabain  Dabs 

[7  G.  I..  B.,  82 


167.- 


■  Oompensaiionfor 


Ireaeh  of  contract.^  Contract  Act,  e.  74. — V.  lent 
fil,600  to  C.  and  the  members  of  his  family  under  a 
bond  by  which  it  was  agreed  that  C.'tf  family  should 
demise  certain  land  on  kanom  to  F*.  and  receive  a 
further  sum.  It  was  also  stipulated  in  tiie  bond  that 
O.  ^d  the  members  of  his  f^ily  should  pay  interest 
at  6  per  cent,  upon  fil,600  until  the  execution  of  the 
kanotn  deed,  and  interest  at  24  per  cent,  from  the 
date  of  the  loan  in  the  event  of  th^r  not  making  the 
demise.  The  demise  was  not  made.  Beld  that  the 
stipi^tion  for  the  enhanced  rate  of  interest  did  not 
create  an  independent  obligation,  and  that  the  proper 
eouise  was  to  determine  what  would  be  a  sufficient 
compensation  for  the  breach  of  contract.    Vbngi- 

DBBWABA  PiTTTBB  «.  CHATTT  AOHIir 

[l.L.B«8Madt,224 
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PenaUy.^Act 


IX  of  1872, 9,  74.— The  obligor  of  a  bond  promised  to 
pay  the  amount  on  demand  with  interest  at  the  rate 
of  B6S'4  per  cent,  per  mensem,  to  pay  the  inter- 
est every  sii  months,  and  if  he  made  default  in 
the  payment  of  the  interest  for.  any  six  months, 
to  pay  interest  on  such  interest  at  such  rata 
ffeld,  in  a  suit  on  tiie  bond,  default  in  the  pay- 
ment of  interest  as  agreed  having  occurred,  that,  as 
the  obligor  expressly  undertook  to  pay  such  high  rate 
of  interest,  and  there  was  no  question  of  penal^  that 
is  to  say,  of  a  liability  to  damages  for  breach  of  the 
terms  of  a  contiact  in  the  sense  of  section  74  (yf  tha 


INTERE8T^coah'fiii«(2. 
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Contiact  Act,  the  contract  rate  of  interest  stipulated 
to  be  paid  could  not  be  interfered  with.  Bhola  Nath 
o.  Fatbh  Sihoh   •        .        •  I.  L.  B.y  6  AIL,  68 


169. 


Act  IX  of  1872, 

9.  74. — Penalty. ^The  obligor  of  a  bond  for  the  pay- 
ment of  money  agreed  therein  in  respect  of  interest  as 
follows : — "  I  ¥d]l  pay  the  money  with  interest  at  one 
rupee  one  anna  per  cent,  per  mensem  on  demand :  as  re- 
gards interest,  I  agree  that  I  will  pay  the  interest  of  the 
amount  every  go.  months  which  may  be  found  due 
under  the  accounts:  in  the  event  of  non-payment 
every  six  months  I  will  pay  the  interest  at  the  rate  of 
one  rupee  eight  annas  per  mensem  from  the  date  of 
the  execution  of  the  bond."  Held,  by  Stuabt,  C.J., 
that  the  stipulation  to  pay  the  higher  rate  of  interest 
in  case  of  non-payment  of  interest  at  the  lower  rate 
was  a  stipulation  in  the  nature  of  a  penalty,  and 
should  be  so  treated  in  the  accounts  to  be  taken. 
Bichook  Nath  Panday  v.  Bam  Lochan  Singh,  11  B. 
L.  B.,  IBS,  referred  to :  Kkarag  Singh  v.  Bhola  Nath, 
I.  L.  B.,  4  AIL,  8,  observed  on.  Seld  by  Ttbbbll,  J., 
that  the  non-payment  of  interest  at  the  lower  rate 
was  not  a  breach  of  the  contract,  the  contract  being 
that  the  obligor  nught  adopt  either  of  the  scales  <S 
payment,  and  therdfore  the  stipulation  in  question 
was  not  in  the  nature  of  a  penalty.  Maclnntoeh  v. 
Sunt,  I.  L.  B.,  2  Calc.,  202,  followed :  Kharag  Singh 
V.  Bhola  Nath,  I.  L.  B.,  4  AU.,  8,  distinguished. 
Nabaik  Das8  v.  Chait  Bak  .  L  Ii.  B.,  6  AIL»  179 


170. 


PendUy.—Pnh- 


mi9e  to  pay  intere$t  at  unu9ual  rats  to  eeeure 
prompt  payment. — Contract  Act,  9. 74.-^ A  promise  to 
pay  interest  if  the  principal  sum  is  not  repaid  within 
fifteen  days  at  the  rate  of  one  anna  per  rupee  per  diem 
from  the  <iate  of  the  promise  (intended  to  secure  prompt 
payment)  cannot  be  enforced,  but  interest  at  tiie  cur- 
rent rate  may  be  allowed.  Per  Iksur,  J.  Quare, — 
Whether  section  74  of  the  Contract  Act  is  appli- 
cable to  such  a  case?  Vtthilinoa  SIupali  o. 
Bayaita  SujfDABAFPAYTAB .  L  L.  B.,  6  Mad.»  167 


171 


Penal  elauee  in 


contract, — Increased  intereet  on  default  of  payment. 
-^Contract  Act  IX  of  1872,  s,  74.^k  mortgage- 
bond  contained  a  proviso  that  in  case  of  default  in* 
payment  of  the  principal  sumi,  with  interest  at  the 
rate  of  one  per  cent,  per  mensem  on  a  certain  day, 
interest  should  be  paid  at  the  rate  of  two  per  cent,  per 
mensem  from  the  date  of  the  bond.  Meld  that  the 
stipulation  to  pay  increased  interest  must  be  construed 
as  a  penal  clause.  Mathitba  Pbbsab  Sihgh  «. 
Liroc^nN  Kobb  .  .  I.  L.  B.,  9  Gala,  616 


172. 


Promissory 


wote. — Failure  to  pay  on  due  date. — Enhanced  rate 
ff  interest.— Penalty. — Breach  of  contract. — Where 
money  is  borrowed  under  a  contract  for  repayment 
with  mterest  on  a  certain  day,  and  the  contract  stipu- 
lates that  if  the  money  is  not  paid  at  the  due  date  it 
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4.  STIPULATIONS  AMOUNTING  TO   PENAL- 
TIES  OR  OTHERWISS-^iNiii^tiMicci. 

Stipulation  for  inoreased  interest— fo»- 

iinued. 

■hall  ihewDeforik  carry  interest  at  an  enhanced  rate, 
such  a  stipolation  is  not  a  penalty,  and  the  enhanced 
rate  agreed  to  he  paid  may  be  reooyered  in  its  entirely. 
MaekifUo9k  v.  Eunt,  L  L.  S.,  2  Cole.,  202,  foUowed  ; 
Santidhar  v.  Bu  Ali  Khan,  L  L.  JB.,  S  AU.,  260,  con- 
sidered. Mackintosh  v.  Cbow.  Mackiktosh  o. 
GoBB    .  I.Ii.B.,9Calo^689:18C.Ii.B.,10S 


178. 


P9naliy,~-C<m- 


tract  Act,  s.  74, — In  consideration  of  an  advance  of 
B118,  the  defendants  executed  in  favour  of  the  plaint- 
iff a  mortgage  bond,  dated  8rd  November  1879,  by 
which  it  was  stipulated  that  the  amount  should  be 
repaid  "in  kind  by  delivery  of  half  the  amount  of 
the  rubbi  crops  of  every  description  produced  at  the 
first  class  rates,  and  in  case  the  same  is  not  paid  in 
kind,  it  will  be  paid  principal  with  interest  from  the 
date  of  execution  at  one  anna  per  cent,  per  mensem 
in  cash  in  the  month  of  Baisakh  1287  F.  S.  (April 
1880)."  Seld  that  the  increased  rate  of  interest 
being  made  payable  from  the  date  of  the  bond, 
and  not  only  from  the  breach  of  the  contract,  must 
be  taken  to  be  in  the  nature  of  a  penalty  and  only  to 
be  taken  into  consideration  as  a  basis  upon  which  da- 
mages for  the  breach  of  contract  were  to  be  esti- 
mated. The  principle  on  this  subject  laid  down  in 
the  case  of  Mackintosh  v.  Cr<no,  I,  L,  M,,  9  Cale., 
689,  approved  of.  Suh^ut  Lal  c.  Baijnath  Bot 
[I.I«.B.,13Cala»164 


174. 


Bond. — Penal- 


ty.—Conlract  Act,  s.  74,-^Aet  ZXVIII  of  1866, 
s.  2. — The  stipuUition  in  a  bond  was  in  these  terms: 
— "  1  cannot  pay  R1,000  now,  so  I  will  pay  it  within 
two  months  and  16  davs;  if  I  do  not  pay  it  within 
that  period,  I  will  pay  the  amount  with  interest  from 
the  date  of  the  bond  at  the  rate  of  2.  annas  per  rupee 
per  month :"  Seld  that  the  stipulation  was  one  for 
the  payment  of  interest  within  tiie  meaning  of  sec- 
tion 2,  Act  XXVIII  of  1856,  and  did  not  fall  under 
section  74  of  the  Contract  Act  Mackintosh  t.  Crow, 
I.  L,  B.,  9  Calc,,  689,  approved :  Balkishen  Daa  t. 
Bun  Bahadur  Singh,  L  L,  B„  10  Calc.,  306,  con- 
sidered.    ASJAK  BiBI  O.   AflOAB   An   CHOWDHIHtl 

[I.L.B^18Calo.,900 


176.- 


-  Inttahneni  bond. 


— Agreement  to  pay  enhanced  rate  of  interest  on  de- 
faulL—Aa  agreement  to  pay  the  principal  of  a  debt 
by  instahnents  with  interest  and  on  default  of  pay- 
ment of  each  instalment  to  pay  an  enhanced  rate  of 
interest  thereon  from  the  date  of  default  of  payment, 
is  not  an  agreement  which  should  be  relieved  against. 
Dictum  of  WiLSOK,  J.,  in  Mackintosh  v.  Crow  ( Z  L, 
B.,  9  Cale.,  689)  approved.  Jaoavadham  «.  Ragu- 
VADHA  ....    I.  Ifc  B.,  9  Mad.,  276 


176.. 


Penalty. — Bond 

-The  lender  of  money,  for  the  use  of  which  interest 
is  to  be  paid,  may,  at  tiie  time  of  making  the  loan, 
protect  himself  against  breach  of  the  borrower's  oon- 


nrrSBEST.— eoa^taasd. 

4.  STIPULATIONS  AMOUNTING  TO   PENAL- 
TIES  OR  OTHERWISE— coa^tJiifecl. 

Stipulation  for  inoreaaed  interest— ooa- 

tinued. 

tract  to  pay  the  interest  whei^  due,  either  by  a  stipu- 
lation that  in  case  of  such  breach,  he  shall  be  entitled 
to  recover  compound  interest  or  by  a  stipulation  that, 
in  such  a  case,  the  rate  of  interest  shall  be  increased. 
But  a  condition  that,  upon  failure  by  the  borrower  to 
pay  the  interest  when  due,  both  compound  interest 
and  an  increased  rate  shall  be  payable,  amounts  to 
a  penalty,  inasmuch  as  the  two  stipulations  together 
cannot  be  regarded  as  a  fair  agreement  with  refer- 
ence to  the  loss  sustained  by  the  lender.  In  a  bond 
dated  in  Februaiy  1877,  for  a  sum  of  money  payable, 
in  June  1882,  It  was  provided  that  interest  should  be 
paid  at  the  rate  of  tl9  per  cent,  per  annum  on  the 
Puranmashi  of  every  Jaith,  and  that,  if  the  interest 
were  not  duly  paid,  the  rate  should  be  increased  to 
B16  per  cent,  per  annum,  and  compound  interest 
should  be  payable.  There  was  no  provision  for  pay- 
ment of  interest  from  the  time  when  the  principal 
became  due.  In  December  1884,  the  obligee  brought 
a  suit  on  the  bond  against  the  obligor,  claiming 
'interest  from  the  date  of  the  bond  to  the  cUtte  of  the 
institution  of  the  suit  at  R16  per  annum,  and  com- 
pound interest  for  the  same  period  at  the  same  rate. 
Beld,  that  the  stipulations  contained  in  the  bond 
must  be  regarded  as  penal,  and  it  was  therefore  the 
Court's  du^  to  limit  the  penalty  to  what  was  the 
real  amount  of  damage  sustuned  by  the  plaintilf 
in  consequence  of  the  ddtendant's  breach  of  the  con- 
tract to  pay  the  interest  at  the  due  date.  Meld  that, 
for  this  purpose,  the  proper  course  was  to  reduce  the 
interest  to  fi9  per  cent,  per  annum,  reckoned  at 
compound  interest,  with  yearly  rests,  to  the  due  date 
of  the  bond ;  and  that,  inasmuch  as  the  plaintiff  was 
to  blame  for  not  having  enforced  his  remedy  at  an 
earlier  date,  he  should  only  recover  simple  interest  at 
B9  per  cent,  from  the  due  date  of  payment,  upon  the 
entire  sum  which  was  due  when  the  bond  became 
due,  t.0.,  the  principal  added  to  the  compound  in- 
terest calculated  at  B9  per  cent.  The  same  obligee 
held  another  bond  executed  by  the  same  obligors  in 
June  1879,  for  a  sum  of  money  payable  in  June, 
1882,  with  interest  at  B9  per  cent,  per  annum.  There 
was  a  provision  in  the  bond  that  if  the  principal  and 
interest  were  not  paid  on  the  due  date,  the  obligee 
should  be  entitled  to  recover  the  principal  with 
interest  at  the  rate  of  B24  per  cent,  per  annum  from 
the  date  of  the  bond.  In  Diecember  1884,  the  obligee 
brought  a  suit  on  the  bond  agunst  the  obligor  claim- 
ing interest  on  the  principal  amount  from  its  date  to 
the  date  of  the  institution  of  the  suit  at  the  rate  of 
B24  per  cent,  per  annum.  Seld,  that  the  increased 
rate  of  interest  might  fairly  be  considered  as  re- 
presenting the  damages  sustained  by  the  lender  by 
reason  of  the  borrowOT's  failure  to  pay  interest  at  the 
specified  time,  and  should  therefore  be  paid  down 
to  the  due  date  of  the  bond;  and  that,  as  the  plaint- 
iff f uled  to  enforce  payment  for  a  long  time,  the 
interest,  from  the  due  date,  might  fairly  revert  to  the 
old  rate  of  B9  per  cent,  per  annum,  and  the  amount 
should  be  calculated  from  that  date,  on  that  basis,  on 
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4.  STIPULATIONS  AMOUNTING   TO   PENAL- 
TIES OR  OTHERWISE— eo«^tmM<{. 

Stipulation  ibr  increased  interoBt— 00*- 

tinued, 

the  whole  amonnt  of  principal  and  interest  then  due 
on  the  bond.    Dip  Nasaiv  Rai  o.  Difak  Rii 

[I.  I..  B^  8  AH,  186 


177. 


Penalty. 


Higher  rate  of  interest  npon  default  in  payment  of 
inttaUnent, — ^A  decree,  of  which  the  terms  had  been 
arranged  by  a  solehnama  between  the  parties,  for  pay- 
ment of  money  by  instahnenfts  with  interest  at  six 
per  cent.,  was  constraed  to  proyide  also  for  three  con- 
tingencies, vis.,  non-payment  at  dne  date,  (a)  of  the 
first  instalment  two  consecntive  instalments  being  in 
arrear  at  the  same  time;  if)  of  instalments,  otiier 
than  the  first;  (c)  of  the  first  instalment,  simply. 
Upon  the  occurrence  of  (a),  or  of  (&),  execution  might 
issue  for  the  whole  decretal  money  with  interest 
thereon  at  twelye  per  cent.  Upon  the  occurrence  of 
(c)  execution  might  issue  for  that  instalment,  with 
interest  at  twelve  per  cent,  from  the  date  of  the 
decree.  Held  that  these  provisions  for  double  inter- 
est were  but  a  reasonable  substitution  of  a  higher  rate 
of  interest  for  a  lower,  in  a  given  state  of  circum- 
stances, and  were  not  in  the  nature  of  a  penalty  against 
which  equitable  relief  might  be  claimed.  BALEiBHBir 
Dji8  9.  RuK  Bahadttb  Sivc^h 

[I.  li.  B«  10  Calo.,  806 :  18  C.  I..  R,  888 
KB.,  10 1.  A,,  182 


178. 


Penalty.— 


Liquidated  damaget, — ^Where  a  document  contains 
covenants  for  the  performance  of  several  things,  and 
then  one  large  sum  is  stated  to  be  payable  in  the 
event  of  a  breach,  such  sum  must  he  considered  a 
penalty;  but  when  it  is  agreed  that  if  a  party  do  or 
refrain  from  doing  any  purticular  thing  a  certain  sum 
shall  be  paid  by  him  then  the  sum  stated  may  be 
treated  as  liquidated  damages.  A  bond  for  &20,000 
which  provided  for  payment  of  interest  at  the  rate  of 
Bl-4  per  cent,  per  month  contained  the  following 
clause :  "  We  hereby  promise  and  give  in  writing  that 
we  shall  pay  year  l^  year  a  sum  of  B3,000  on  account 

of  the  interest And  in  case  of  our  failing  to 

pay  year  by  year  the  said  sum  of  B8,000  the  same 
shall  be  considered  as  principal,  and  thereon  interest 
shall  run  also  at  the  rate  of  Bl-4  per  cent,  per 
month."  Held  that  the  clause  was  not  penal,  but 
in  the  nature  of  an  agreement  to  pay  liquidated 
damages,  and  that  the  plaintifiF  was  entitled  to  a  decree 
for  the  amount  due  on  the  bond  with  interest  as 
agreed  upon.    Bbhaby  Lall  Das  «.  Txj  Nabaiit 

[I.  L.  B.,  10  Calo.,  784 


179. 


Award  of  Interest  at  a 


penal  VBX/e^-^Compeneation  for  special  damage. — 
Interest  at  a  penal  lato  should  not  be  awarded  if  there 
is  no  demand  for  it,  or  for  a  sum  by  way  of  compensa- 
tion for  special  damage  on  the  part  of  the  plaintiff. 
TixAMDAS  Jayahibdab  V.  Gah&a  Ram  Mathitbadas 

[llBontt208 

180. Notice  of  intention  to  en- 

force  penal  rate  of  interest— A  decree-bolder 


TNTEREBT-^eanti^ued. 

4.  STIPULATIONS  AMOUNTING  TO   PENAL- 
TIES OR  OTHERWISE— «MM«eMi. 

Notice  of  intention  to  enforce  penal  rate 
of  intereBt—eontinued. 

inten^Ung  to  enforce  the  penalty  for  delay  in  the  pig- 
ment of  instalments  is  bound  to  tell  the  judgment- 
debtor  so  when  the  instalments  are  brought  to  him. 
Shama  Chubv  SnraH  v.  Pbotab  Coom ab  Ghobsai. 

[20W.B^S88 

IN  T JiSBIiOCUTOB Y  OBDEB. 

See  Casks  ufdkb  Affbal  to  Pbiyy  Couir- 
ciir— Casks  in  which  Appbal  uks — 
Appkalablk  Obdxbs. 

See  Casks  uvpkb  Lktzkbs  Patbht,  cl.  15. 


Civil  Prooednre  Ckxle,  1888,  f 


480,  Application  for  order  under.— An  applica- 
tion for  an  order  under  section  499  o£  the  Code  of 
C^vil  Procedure  can  only  be  made  by  a  plaintiff  after 
summons  has  been  served,  and  after  reasonable  notice 
of  the  intention  to  apply  for  the  order  haa  been  given 
in  writing  to  the  defendant.  Skngotha  «.  Rama- 
8AH1      ....    I.  Ii.  B.,  7  Had.,  841 

IKTBBFIiEADEB  SXTIT. 

See  Bailm KNT        •    6  B.  Ii.  B^  Ap,  81 

See  Costs— Spkoial  Casks— Ihtkbplkad- 
KB  Suit  .1  Mad.,  880 

L Person  in  position  of  mere 

stakeholder. — Procedure. — Where  a  party  in  the 
position  of  a  mere  stakeholder  u  miEide  a  defendant  in 
a  suit»  his  jiroper  course,  under  the  Civil  Plrocednre 
Code,  is  to  pay  the  money  into  Court,  and  ask  that  the 
parties  really  interested  may  be  substituted  for  him- 
self as  defendants.  Asbabam  Bubtkah  v.  Com xbb- 
OIAIi  Tbavspost  Assooiatiov 

[8Ind.Jiir.,ir.8.,118 


8. Defendant  not  olainiiTig  whole 

subject-matter.— /9iH<  irregularly  framed.— An  in- 
terpleader*suit  b  not  improperly  constituted  merely 
because  one  of  the  defendants  does  not  claim  the 
whole  of  the  subject-matter.  Hoggari  v.  Outts,  Or. 
and  P.,  197,  observed  upon.  Sxobktast  op  Statk  9. 
Mahoicki)  Hossain  .1  Kad.,  880 

nrnSBFBETEB. 


Sworn  interpreter.  Necessity  for. — 

Criminal  Procedure  Code,  1861,  s.  198.— There  was  no 
necessity,  under  section  198,  Code  of  Criminal  Proce- 
dure, 1861,  for  making  use  ot  a  regularly  sworn  inter- 
preter to  interpret  his  evidence  to  a  purty  m^H|r^y  ^ 
statement.    QvBur  v.  Madak  Mundvl 

[18W.B,Or,71 

UTTEBBOaATOBIES. 

See  Pbaotiok — CnriL  Casks — Ivtkbxoga- 

tobisb  .        .    L  Ii.  B.,  4  Calo,  886 

CI.LuB.,6Calo.,707 

6C.I..B.,171 

I.  Ii.  B.,  10  Calo,  608 

I.Ii.B.,10Bom,187 
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INTER  VEITOB. 

See  EjBCTMBSt;  Sinx  fob— 

[1  Agra»  Rev^  61 

See  EsTOFPaii— EaxoTPBL  bt  Covdvot. 
[LI*.  B.,  4  Calo^  788 
9W.R^8d8 

See  Gabbs  itndbb  Omn  Pbobandi— Ik- 

TBBYKIOBS. 

See  Cabbs  inrpBB  Pabtibs — Pabtibb  to 

SUITB— RbNT  SiTITS  AITB  IHIBBVBWOBS 

IN  SUCH  Suits. 
See  PoBBBBBioir,    Obdbb   o»   CbimiitaIi 

COUBT  AB  TO— NOTIOB  TO  PABTIBB. 

[I.  Ii.  R.,  4  Calc^  650 
See  CASBBmiDBB  Rbb  Jusioata— Pabtibb 
— Ibtbbybnobb. 

rNTESTACY. 

See  Mahombdav  Law— Dbbtb. 

[LIi.R.,4Calc.»142 

-Suit  fbr  Distributive  Share  under 


^M  Pabtibb — Pabtibb  to  Suits— Lbgact, 
Suit  FOB     .  18B.Ii.R^14a 

rETFOXIC  ATION. 

1.  — — —  Offet^ee  eommiHed  nN^^r.— Intoxi- 
cation should  not  be  tieated  as  an  aggravation  of  an 
offence.    Qubbn  o.  Zulfukab  Ehan 

[8  B.  L.  R^  Ap^  ai:  16  W.  R^  Cr^86 

a. Palliation  of  offenoe.— Nor  is 

it  any  excuse  for  it.  QuBBN  «.  Aeulputtbb  Gob- 
bain         ....         6  W.  R.,  Cr.,  68 

QuBBN  V.  BoDHBB  Khan     .    6  W.  R.,  Cr.,  79 


8. 


Murder. — In    a 


of  marder  committed  in  a  dmnken  squabble, 
it  was  held  that  voluntary  drunkenness,  though  it 
does  not  palliate  any  offence,  may  be  taken  into 
account  as  throwing  light  on  the  question  of  in- 
tention.   QuBBN  V.  Bah  Sahot  Bhab 

[W.  R.,  1864,  Cr.»  24 

INVITATION  TO  PBAST,  NON-ATTEN- 
DANCE AFTER  ACCEPTINa. 

See   Damaobb^Suits    fob    Dama&bb— 
Bbbaoh  of  Contbaot. 

[a8W.R.,417 

IRONICAIi  PUBLICATION. 

See  Libbl 

IRREaUIiARITY. 
Indvll 


lOaii.R.,71 


See  JusoB— PowBB. 

[I.Ii.IU7Cala»6M 

See  Pbitt  Gounoil,  Pbagtiob   of— Rb- 

HBABIN6      •  .      1 W.  IL,  P.  C  61 

[8Moore'8LA.»198 


IRRSaUIiARITY— cofiftiNiAl. 

in  orlminal  caae. 

See  Gabbb  unsbb  Complaint— Dismissal 

OF    COMFLAINT— GBOUNP    FOB  DISMIS- 
SAL. 

See  Cabbs  undbb  Cbiminal  Pboobbsinob 
See  Betibion— Cbiminal  Cabbs— Jubo- 

MBNT,  DbFBOTB  IN. 

[I.LuB.,lAlL,680 


-in  Bale. 


See  Limitation  Act,  1877,  abt.  12  (1869, 
s.  1,  OL.  8)      .     2  Agra,  Pt  II.,  176 

See  Cabbs  undbb  Salb  fob  Abbbabb  of 
Bbnt— Sbttino  abidb  Salb— Ibbbou- 

LABITT. 

See  Cabbs  undbb  Salb  fob  Abbbabb  of 

BBVBNUB— SBTTINe  ABIDB  SALB— IbBB- 
eULABITT. 

See  Cabbs  undbb  Salb  in  Ezbcution  of 
Dbcbbb— Sbttino  abidb  Salb— Ibbb- 
oulabitt. 

IBAHNAWI8I  PAPERa 

See    Etidbncb— CiTiL    Cabbs— Misobl- 

LANBOUB  DOOUMBNTS— IbAMNAWISI  PA* 
PXB8  •  •  8  B.  la.  R.9  604 

ISLAND    FORMED    IN  NAVIGABLE 
RIVER. 

SeeCABBB  UNDBB  ACOBBTION—NbW  FOBM- 
ATION  OF    ALLUTIAL  LAND— ChUBS  OB 

Islands  in  Natioablb  Bitbbs. 
iS^A0TlXoFl847     .    6B.L.B.,266 

ISSUES.  Col- 

1.  FBAMIN&  AND  SbTTLINO  IBSUBB.  2875 

2.  Fbbbh  OB  Additional  Ibsubb  .  2786 
8.  Ibbubb  in  Bbnt  Suits      .        .  2742 

4.  EVIDBNOB  ON  SbTTLBMBNT  OF  IS- 

SUB8 2748 

6.  Ibbubb  in  Spboul  Suits  .        .  2743 

6.  Omibbion  to  bbttlb  Ibbubb       .  2748 

7.  Dboibion  on  Ibbubb  .        .  2740 

-Amending. 
See  Plaint— Ambndmbnt  of  Plaint. 

[4B.L.B.,O.C.,87 


-  Determination  ot 


See  Cabbs  undbb  Bbb  Judicata— Mat- 
tbbs  in  Ibbub. 

— ^notralBedbypl©adlngmFramin«. 

See  Dbolabatobt  Dbobbb,  Suit   fob — 
MiSOBLLANBOUS  SUITS  .  9  B.  L.  B.,  U 

ettlement  of,  Deolalon  on. 

See  Lbttbbb  Patbnt,  ol.  16 

[LIi.B.»4Cala,681 
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ISSUES  ^eontinmed. 


1.  FRAMING  AND  SETTLING  ISSUES. 


1. 


Mode   of  framing   issues.— 


Civil  J^rooedwre  Code,  1859,  *.  ISO.—Semble.—lJnder 
section  189  of  Act  VIII  of  1869,  the  issues  were  to  be 
framed  upon  the  pkint,  written  statements,  and 
allegations  of  the  parties  or  their  counsel.  Maoxik- 
T08H  V,  Tbmflb  .    2  Ind.  Jur^  TSf.  S^  888 

Plain t— 


Written  and  orcU  ttatementt, — The  issues  are  to  be 
framed  from  all  questions  of  law  or  fact  upon  which 
the  parties  may  be  at  issue,  and  are  to  be  collected, 
not  merely  from  the  plaint,  nor  from  the  written 
statements,  but  may  also  be  taken  from  the  oral 
statements  of  their  pleaders.  Eowsullta  Dossxb  o. 
Ram  Juggubvath  Det  Sibcax  .    8  W.  B^  162 

Mav  Gobzhd  Sisgab  V,  Uxbika  Moh be  Dobsia 

[16  W.  B^  218 

8.  .^— — — — ^— i  Civil  Procedure 
Code,  J8S9,  e.  189.—Plaint.--Written  and  oral 
etatemenie.'-Vnder  section  189,  Act  VIII  of  1859, 
the  Court  may  frame  the  issues  from  the  oral  examina- 
tion of  the  parties  or  their  pleaders  notwithstanding 
any  difference  between  the  aUegations  of  fact  con- 
tained in  those  examinations  and  the  allegations  con- 
tained in  the  written  statements.  Shahbbzasi 
Bsarx  v  Himicat  Bahadub 

[4  B.  L.  R.,  A.  C  108:  12  W.  B^  612 

4,  ^_— Ciml  Procedure 


Code,  1869,  s.  139, — A  Gourt'cannot  refuse  to  enquire 
into  a  plea  set  up  by  a  plaintiiTs  pleaders  in  reply  to 
questions  put  them  by  the  Court,  although  such  plea 
was  not  advanced  in  the  original  plaint.  Section 
139,  Code  of  Civil  Procedure,  authorised  a  Court  to 
frame  issues  on  allegations  collected  from  the  oral 
'examination  of  parties  or  their  pleaders,  notwith- 
standing discrepancy  between  these  allegations  and 
the  written  pleadings.  Eobbbbooddbn  Ahxbd  v. 
Ntan  Bibbb     «  .        .    8  W.  B^  864 


6. 


Civil     Procedure 


Code,  1882,  s.  147* — ^A  Courts  in  framing  issues,  is 
not  bound  down  to  the  language  of  the  plaint  and 
written  statement;  but  may  frame  them  not  only 
from  the  pleadings,  but  also  from  the  statements  of 
the  parties  and  their  pleaders  made  before  the  Court. 
Mahoicbd  Mahhood  v.  Sabab  Au 

[L  Ii.  B^  11  Calo,  407 


6. 


Settlement  of  issnes.— Oim'Z 


Procedure  Code,  1869,  e.  idd.— Issues  are  to  be  fixed 
under  section  139,  Code  of  Civil  Procedure,  when 
both  parties  appear,  amd  the  Court  can  ascertain  from 
them  what  are  the  points  upon  which  they  are  at 
issue.  The  Court  is  not  bound  to  fix  any  issue  when 
the  defendant  does  not  appear,  but  ought  to  proceed 
under  section  111  to  hear  the  case  ex  parte,  Ambbb 
AlI  SoWDAGUB  V,  IMAHOODBBH  .  16  W.  B.«  146 

Form    of  ieeuee 


requisite  for  trial,— The  issues  should  raise  matters 
fairly  in  controversy  between  the  parties,  even 
though  the  pleadings  may  be  defectively  drawn. 
Caknajckal.  Ataib  v.  Vuata  Bagukada  Ranga 
Saxy  S^kgapitlliab    .  .8  Mad^  114 


ISBTTES-^coniinued, 

1.  FRAHINQ  AND  SETTLINQ  ISSUES 
— continued. 

Settlement  of  UurQi&B—eont4mied. 


8» — — ■ '  Nature  of  ieeuet 

requieitefor  trial.-'lt  may  be  laid  down  as  a  general 
rule  that  only  such  averments  should  be  made  the 
subject  of  issues  as  are  essential  to  support  the  cause 
of  action  and  are  denied  by  the  defendant,  or  as  are 
essential  to  support  a  plea  and  are  denied  by  the 
plaintiff.  Mere  pieces  of  evidence  which  are  to  be 
adduced  to  enable  the  Court  to  inf  er^  tiie  truth  of  a 
material  averment,  ought  not  to  be  made  tiie  subject 
of  a  separate  bsue ;  nor  should  tiie  motives  of  the 
plaintiff  in  bringing  the  suit  be  put  in  issue ;  for  if 
he  have  a  good  cause  of  action  his  motives,  as  ill-will, 
pique,  Ac,  would  not  be  an  answer  to  it.  Bibch  v. 
PuBziND  Am    .  .        .    8  N.  W.,  808 

9.  — Duty  of  Court.— 

The  duty  of  a  Judge  in  clearly  ascertaining  the 
real  points  in  dispute,  and  framing  issues  acoordUngly, 
pointed  out    Ajpata  v.  Rama 

[I.  li.  B.,  8  Bom.»  210 

10. *- Suit    against 

minor. — Issue  not  founded  on  plaintiff's  affirmative 
statements. — In  a  suit  by  a  person  cUiming  as  the 
ultimate  heir  in  reversion  to  tiie  estate  of  a  deceased 
widow,  it  was  held  that  the  plaintiff  was  bound,  before 
he  could  be  allowed  to  succeed  against  the  minor  in 
possession,  to  pledge  himself  to  a  specific  case  and  to 
prove  that  case,  and  the  Lower  Court  was  held  to  have 
done  wrong  in  raising  an  issue  which  was  not  based  and 
moulded  upon  some  specific  affirmative  allegation  made 
as  part  of  the  plaintiff's  case,  thus  putting  the  minor 
to  the  peril  of  such  an  issue  merely  on  a  general  nega- 
tive statement  made  by  his  g^i'^'duui.  Juodbbp 
Nabain  Sahbb  v.  Coubt  OB  Wabds 

[22  W.  B^  468 


11. 


Maising  issue  on 


clear  point  Of  {ato.^There  is  nothing  in  the  Code  of 
Civil  Procedure  which  imposes  upon  the  Judge  the 
duty  of  allowing  an  issue  to  be  raised  on  a  point  of 
law  which  he  considers  to  be  perfectly  clear.  Im • 
PBBiAL  Bavkik^  Ain)  Tbadikq  Co.  v.  Pbahjitan- 
DAB  Habutakdab  .  2  BoHL,  272 :  2nd  Ed.,  268 

2.  FRESH  OR  ADDITIONAL  ISSUES. 
12. 


■  Baising  issues  not  raised 
in  pleadings. — Proceedings  against  policy  or 
morality. — Although  a  Court  may  have  the  rights 
and  is  perhaps  even  under  an  obligation,  to  take  cog- 
nisance moi%  propria  of  any  objection  manifestly 
apparent  on  the  face  of  a  proceeding  showing  that  it 
is  against  morality  or  public  policy,  yet  where  this 
is  only  to  be  collected  from  the  evidence  by  inference 
and  is  capable  of  explanation  or  answer' by  counter- 
evidence,  it  is  highly  inconvenient,  and  may  lead  to 
the  most  diivct  injustice,  to  enter  into  the  enquiry 
if  the  issue  has  not  been  presented  by  the  pleadings 
or  the  points  recorded  for  proof.  F^ohbb  v.  Kajcala 
Naikbb 

[8  W.  B.,  P.  C  88:8  Moore'B  I.  A.,  170 
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Raiaing  Issues  not  raised  in  pleadings 

— eotiiinued. 


18. 


Quulion  raised 


at  hearing  ofntii, — Held  that  the  Coart  was  not  on 
its  own  motion  competent  to  determine  a  question 
which  was  not  alleged,  nor  raised  by  the  pleadings  of 
the  parties.  Bat  if  the  question  was  raised  even  on 
the  day  of  the  hearing  of  the  case  at  any  time  before 
the  deciBion  of  the  case,  the  Court  ought  not  to  have 
rejected  it  because  it  was  not  raised  by  the  written 
statement,  but  ought  to  have  framed  issues  to  deter* 
mine  the  question.  Dtabhvkxxb  o.  Mahoicbd 
Ambbh-ood-dibk  Khas  •    8Agray246 


14. 


Suit    for    pre* 


€mption,-^When  the  plaintiif  daimed  pre-emption 
on  one  ground,  and  the  Court  raised  an  issue  as  to 
his  right  on  another  ground,  to  which  the  parties 
assented,  and  the  case  was  decided  against  him  as  he 
had  not  proved  his  right  on  that  ground, — Held,  the 
Court  would  not  interfere  with  the  finding  on  special 
appeat    Shsw  Svkoy  Lall  v.  Wajbd  Ali  Ehait 

[18W.B.,a06 

SHBOJUTTim  BOT  f),  AVWAB  Alz 


15. 


>  Suit  on  mortgage. 


—  Validitg  of  mortgage, — ^Where  a  plaintiff  fiuls  to 
show  that  a  mortgage,  created  hv  certain  persons  as 
executrix  and  executors  of  a  Hindu  will,  has  been 
validly  created  by  them  in  that  capacity,  the  Court 
will,  unless  it  is  manifestly  inequitable  to  do  so,  allow 
him  to  raise  an  issue  that  the  mortgage  was  validly 
created  by,  the  parties  in  another  character.    Nil- 

KANT  ChATTIXJBB  V.  PBABI  MOHAN  DA8 

[8  B.  I..  B.»  O.  O.,  7 :  U  W.  B.,  O.  C,  Sa 


16. 


-^— ^— — ^  Suit  for  deelara" 
tion  of  atU. — On  the  evidence,  the  defendant  wished 
to  raise  issues  as  to  the  unchastity  and  inability  of 
the  plaintiff  to  succeed,  and  as  to  her'  suing  on  be- 
half of  another  person,  not  having  alleged  that  she 
was  doing  so,  neither  of  which  matters  were  referred 
to  in  his  written  statement ;  but  leave  to  raise  them 
was  refused,  and  tiie  Court  held  that  the  plaintiff 
was,  under  the  drcumstanoes  of  the  case,  entitled  to 
rely  on  the  title  given  her  by  the  production  of  the 
title-deeds  in  her  favour.  Si?abx7AHati  Baub  •. 
Sbikibabh  Kotal    .        .        •    6  B,  ^.  B^  144 


17. 


Suit  as  heir  of 


adopted  eon, — Where  the  son  of  the  son  first  adopted 
sued  as  heir  of  the  second  adopted  son  to  obtain  the 
property  left  by  him,  and  the  suit  throughout  was 
contested  with  respect  to  his  claim  as  heir  of  that 
second  adopted  son, — Held,  the  plaintiff  could  not,  on 
appeal,  shift  his  ground  and  regard  the  second  adopt- 
ed son  as  a  trespasser,  and  seek  to  recover  the  pro- 
perty on  the  ground  of  its  having  belonged  to  the 
ancestor.  Oopbb  Loll  o.  Chundbaolbb  Buhoo- 
jbb  .  11  B.L.B.,F.C..881:  19W.B.,12 
[L.  B.,  I.  A.,  Sup.  Vol.,  191 
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18..—— A   defendant   is 

not  precluded  from  setting  up  a  defence  which  does 
not  appear  in  her  written  statement  where  the  plaint 
does  not  set  forth  the  true  facts,  and  tiie  Court  will 
allow  an  issue  to  be  raised  on  it  Soovdbb  Nabain 
Pabdah  «.  Namdab  •    21W.  B.»407 

DooBOA  NABAnr  Bobb  v,  Bbojo  Kishobb 
Qhobb  ...    28W.B.,172 


19^  I  Amendment     of 

plaint,^  Cioil  JProcedure  Code,  1869,  es.  139- 141.— 
In  1817,  the  ancestor  of  the  phiintiffs  had  obtained 
from  the  zemindar  a  maurasi  istemrari  lease  of  a  cer- 
tain portion  of  his  property.  In  1837,  the  entire 
zemindari  was  put  up  to  sale  for  arrears  of  Government 
revenue,  and  was  purchased  by  Qovemment  as  the 
highest  bidder,  who  thereupon  granted  a  lease  for  a 
term  of  twenty  vears  to  W.  This  revenue  sale  was 
never  set  aside ;  but  in  1842  the  Government  restored 
the  estate  to  the  Bajah  semindar  with  all  the  prior  in- 
cumbrances, but  subject  to  his  confirming  the  lease 
to  W.  In  1844,  the  father  of  the  plaintiffs  brought 
a  suit  to  recover  possession  of  their  tenure,  but  the 
suit  was  dismissed  by  the  Principal  Sudder  Ameen, 
on  the  ground  that  the  right  to  sue  had  not  accrued, 
and  could  only  arise  on  the  expiration  of  the  lease  to 
W.  This  judgment  was  reversed  by  the  Sudder 
Dewany  Adawlut,  but  was  restored  and  affirmed  on 
appeal  by  the  Judicial  Committee.  In  the  meantime, 
and  before  the  expiry  of  the  lease  to  W,,  owing  to 
certun  fraudulent  transactions  on  the  part  of  A,, 
who  had  got  into  possession  of  the  estate  as  the  pur- 
chaser of  the  interests  of  certain  mortgagees  of  the 
Bigah,  the  property  was  agun  put  up  to  nle  for  arrears 
of  Government  revenue,  and  was  purchased  by  Jf., 
a  party  to  the  transactions  abovementioned.  The 
Bajah,  however,  succeeded  in  getting  this  sale  re- 
versed in  1866,  and  obtained  possession  of  his  estate 
in  1871.  In  a  suit,  instituted  on  the  28rd  October 
1873,  against  the  Bajah  and  certain  other  parties,  to 
whom  he  had  granted  a  patni  lease,  the  plaintiffs 
alleged  that  the  sale  of  1837  was  set  aside  by  Govern- 
ment as  illegal,  and  that  consequently  their  tenure 
had  revived;  that  the  effect  of  the  Pnncipal  Sudder 
Ameen's  decision,  confirmed  by  the  Privy  Council, 
was  to  postpone  their  right  to  obtain  possession  of 
their  tenure,  until  after  ^e  expiration  of  the  lease  to 
IF. ;  that  when  that  lease  expired,  the  property  was 
in  the  possession  of  Jf.,  of  the  fraudulent  character 
of  whose  title  they  had  no  knowledge ;  and  that  their 
light  to  sue  in  uie  present  case  consequently  arose 
only  in  1871.  The  defence  was  that  the  phiint  dis- 
closed no  cause  of  action ;  that  the  cause  of  action,  if 
any,  was  barred  by  the  Uw  of  limitation;  and  that 
the  tenure  was  destroyed  by  the  proceedings  connect- 
ed with  the  sale  in  1837,  which  was  never  set  aside. 
The  Judge  held  that  the  plaint  disclosed  a  cause  of 
action  which  arose  in  1837,  and  that  the  suit  was 
consequently  barred.  He  accordingly  dismissed  the 
suit  without  taking  any  evidence.    Chi  appeal  to  the 
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2.  FRESH  6r  additional  ISSUES-^(m- 
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RatiilTig  iBBueB  not  raised  in  pleadings 

— oOfUinmed, 

High  CoTirt,  it  was  admitted  on  the  part  of  the 
plaintiffs  that  the  sale  of  1887  was  never  set  aside; 
but  it  was  contended  that  the  restoration  of  the 
semindari  to  the  zemindar,  "with  all  the  former 
incumbrances,"  gave  rise  to  an  equity  of  a  personal 
oharacter  against  the  Rajah;  and  those  taking  under 
him  with  notice  of  the  plaintiffs'  title,  to  restore  the 
plaintiffs'  tenure,  which  equity  fastened  upon  him  on 
his  obtaining  actual  possession  of  the  estate;  and 
that,  therefore,  the  cause  of  action  accrued  only  in 
1871.  On  the  part  of  the  defendants  it  was  objected 
that  the  plaintiffs  had  no  right  to  make  a  new  case  in 
appeal,  and  inasmuch  as  the  equity,  which  was  now 
sought  to  be  fastened  on  the  zemindar,  was  never 
raiMd  in  the  pleadings,  it  could  not  now  be  set  up. 
Beld  that,  under  sections  189  and  141  of  the  Civil 
Procedure  Code,  the  plaintiffs  might  be  allowed  to 
amend  their  case  in  any  stage  before  a  final  decision : 
and  inasmuch  as,  if  the  plaintiffs'  case  as  so  amended 
were  proved,  the  suit  would  not  be  barred,  it  was 
necessary  for  the  determination  of  the  question  of 
limitation  that  the  case  should  be  remanded  .to  the 
lower  Court  for  triaL  Raksotal  Khah  v.  Ajodeta 
Rax  Khait.  L  L.  I^  2  Calo^  1 :  26  W.  B^  426 


20. 


OivU  Proeedmre 


Code,  1877,  s,  149  {1869,  t.  i4i).— Where  no  injus- 
tice  would  be  done  to  either  par^,  the  Courts,  in  the 
exercise  of  their  discretion,  under  special  circum- 
stances, may  allow  issues  to  be  raised  upon  matter 
which  does  not  strictly  come  within  the  proper  scope 
of  the  pleadings.  The  power  to  allow  such  amend- 
ments is  given  by  the  first  part  of  section  149  of 
Act  X  of  1877  corresponding  with  the  first  part  of 
section  141  of  Act  VIII  of  1859.  Nbhoba  Roy  «. 
Radha  Pbbshas  Sinqh 

[I.  I..  B.,  6  Gala,  64 :  4  O.  Ii.  lU  868 


2L 


— -  Additional  issue.— Ifo^isr 
not  im  plaint  bni  contutent  with  it — It  is  com- 
petent to  a  Court»  at  any  time  before  passing  a  decree, 
to  frame  an  additional  issue  embracing  a  matter 
not  included  in  the  plaint  provided  it  be  not  in- 
consistent with  it)  or  in  the  written  statement, 
but  which  may  appear  upon  the  allegations  made 
on  oath  by  the  parties,  or  by  any  persons  present 
on  their  Mhalf ,  or  made  by  the  pleaders  of  such 
parties  or  persons.    Mohdb  o.  Dokc^bb 

[I.  L.  B.,  6  BouL,  609 

22. .___^ Qi^i  Procedure 

Code,  1869,  «.  i41.— Where  a  Court  shortiy  before 
decision  recorded  a  proceeding  declaring  its  intention 
to  frame  additional  issues,  and  reserved  the  actual 
framing  of  the  issues  for  the  time  of  giving  judg- 
ment, its  procedure  was  held  not  to  be  warranted 
by  section  141  of  the.  Code  of  Civil  Procedure. 
KAMUL  Eakikbb  Dabsbb  v,  Obhot  Chubzt  Qhosb 

[16  W.  B.,  161 


28. 


Fresh  issue.— JSomii^  fresh 


IBBU^SS^eonlinmed. 

2.  FRESH  OR  ADDITIONAL  ISSUES— 0M- 
tinued. 

Fresh  favQe^continmed. 

which  the  issues  were  framed  and  the  pleadings  word- 
ed, it  was  clear  that  there  was  no  contention  on  the  part 
of  the  d^endant  as  to  whether  the  terms  of  the 
deed  on  which  the  suit  was  based  had  been  strictiy 
complied  with  or  not,  but  the  factum  of  the  deed 
itself  was  only  put  in  issue  by  the  defendant, — Held 
that  this  was  not  a  case  in  which  the  defendant  was 
entitied  to  fall  back  upon  an  alternative  plea  and 
raise  the  question  of  compliance.  SHTTHOOHirBBB 
DA88BB  «.  Showdamikbb  DO88BB  .  7  W.  B.»  806 


24. 


MiUeinjf 


iseuee, — ^The  Court  will  not  raiM  an  issue  so  as  to 
raise  a  wholly  different  question  from  that  on  which 
the  parties  have  come  into  Court.  Bizjib  Bibbb  «. 
MoKOHUB  D088  .  2  Ind.  Jnr.,  IT.  8.»  118 

Nbhoba  Rot  «.  Radsa  Pbbshad  SiKCh 

[I.I«.B..6Calc.,64 

See   Okhot  Coovab   Chattbbjbb  «.   Dhibaj 

Mahtab  Chavd  .  22  W.  B.,  280 

26.  ^— ^^— — — —  Special  appeal, 
— Baieing  new  ieeuee. — ^A  party  cannot  be  permitted 
to  change  in  special  appeal  the  allegations  on  which 
he  went  to  tnal  in  the  Courts  be&w,  and  to  raise 
altogether  a  new  issue.  SaiunAB  Nasatav  Sivoh 
V,  Bhaowak  Dutt 

[2B.i:..B.,Ap.,16:  IIW.B.,10 

Ehoodbb  Rax  Dutt  o.  Eibhbv  Chakd  Go- 
LBBOHA  •  .  26  W.  B.  146 


2a 


Mode  of  deaUnff 


wUh  iseuee. — If  by  inadvertence  or  otho*  cause  the 
recorded  issues  do  not  enable  the  Court  to  try  the 
whole  case  on  the  merits,  an  opportunity  should 
be  afforded  by  amendment,  and,  it  need  be,  bv  ad- 
journment for  the  decision  of  the  real  points  in  issue. 

HUKOOXAH  PBBSHAD  PaKDBT  «.  MUBSKAJ   KOOB- 


[6  Mod^s  I.  A.,  888: 18  W.  B.,  81,  note 

Rax  Pbbshad  Dutt  v.  Kbishto  Mohvn  Shaw 

C18W.B.,287 

27. 


ieeue  on  aliemative  |»2ea.«- Where,  from  the  way  in   I 


——————  Cinil  Proeedmre 

Code,  1869,  s.  Idl.-^Raieing  freeh  ieene  after  hmr^ 
<Mg  the  evidence. — In  a-case  in  which,  after  the  evidence 
of  both  parties  had  been  taken  the  prindpal  defend- 
ant  asked  for  permission  to  file  an  amended  written 
answer  which  would  in  effect  raise  a  new  question 
as  part  of  the  defence, — Seld  that,  although  the  mode 
of  making  the  application  was  perhaps  somewhat 
informal,  it  was  the  duty  of  the  Munsif,  if  it 
appeared  that  this  was  the  real  question  between  the 
parties,  to  amend  the  issues  in  order  to  its  deter- 
mination. Where  a  Munsif  rejected  such  appli* 
cation  and  decreed  the  case,  and  it  apneared  to  the 
Judge  on  appeal,  that  the  evidence  on  uie  record  was 
sufficient  to  determine  the  question, — Meid  that  the 
lower  Appellate  Court  was  right  in  giving  effect 
to  the  d^enoe.    Boltb  Mbah  «.  Khbtoo  Gorai 

[20W.B.,208 
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ISSUES  -'ConHnued. 
a.  FBBSH  OB  ADDITIONAL  ISSUES-^im 


as.  Civii  Proe^dmre 

Code,  1869,  m.  1S9,  tH.-^Adding  or  amendimff 
•MM«.— All  that  can  be  done  ander  wction  189, 
Act  VIII  of  1869,  most  be  done  at  the  settlement  of 
iBflnes;  lection  141  gave  the  Ckrart  discretion  to 
amend  or  add  issoes  only  if  some  new  matter  should 
torn  np  in  the  coarse  of  the  case.  AaA  Stitd 
Saduok  «.  Jaokabiak  Mahohbd 

[a  Ixid.  Jnr.,  IT.  S.,  806 

as.  ^-^-'^—  A  m  ATI  Am  tm  ».  of  ISStlBS. — 
CMl  Froeedwre  Code,  Ad  VHI  ^  1869,  e.  141.-^ 
Civa  Froeedure  Code,  Aei  X  qf  1877,  e.  149. ^K 
Judge  u.  not  bound  to  make  any  amendment  in 
the  issues  of  a  case,  except  for  the  purpose  of  more 
effectually  putting  in  issue  and  trying  the  real  ques- 
tion or  questions  in  controversy  as  disclosed  by  the 
pleadings  on  either  side.  Nbhoba  Bot  «.  Badka 
PBBflHAD  Snr»H 

[L  Ii.  B.,  6  Oalo.,  64: 40.  Ii.  lU,  468 

BiSjn  BlBBB  «.  MOVOHUB  D08B 

CaiiicLJiirHN.S.,llS 


80. 


Amendment    qf 


ieemee  at  hearing. — Praeiioe. — Although  under  cer- 
tun  circumstances  a  Judge  at  a  trial  may  allow  amend- 
ments or  ruse  issues  other  than  those  settled,  yet, 
when  a  Judge  at  the  settlement  of  issues  has  refused 
to  raise  a  certain  issue,  that  question  ought  not 
to  be  re-opened  at  the  ^ial,  and  the  Judge  at  the 
trial  ought  not  to  modify  the  issues  so  as  to  re-open 
any  question  which  the  Judge  settling  the  issues  has 
BoLYX  Chvvd  Singh  o.  Moulabd 

[I.Ii.B.,4  0alo.,67a 


81. 


Varying  or  raising  firesh  ifr- 


Buaa  on  appeaL^A  Court  of  Appeal  cannot  raise  on 
appeal  an  issue  which  was  not  nused  in  the  Court  of 
first  instance,  the  functions  of  a  Court  of  Appeal  being 
not  to  interfere  upon  mere  points  of  form,  but  to  rectify 
a  judgment  where  there  has  been  .error  on  the  merits, 
whether  that  error  has  arisen  from  a-  misapprehen- 
sion of  the  facts  or  misapplication  of  the  law.  Bbojo 
SooimuB  MiTTXB  «.  FuTiOK  Chundbb  Bot 

[17W.B..407 
Bam  Nabain  Bot  v.  Nil  Monbb  Adhikabbb 

[as  w.  B.t  lee 

MA0KINTO6H  0.  LALL  ChAKD  MaLBB 

[as  w.  B.,  88a 


sa. 


Espreeeion      of 


oj^mion  htf  Cowri  on  xseue  not  formally  raited. — RefU' 
eal  to  'permit  additional  iteue  on  appeal, — Fluties 
are  not  bound  by  an  opinion  of  the  lower  Court  on  a 
matter  not  in  issue  in  the  same  manner  as  if  the 
Judge  had  decided  an  issue  formally  and  properly 
raised  before  him;  and  when  a  case  comes  bdore  the 
High  Court  on  appeal,  it  should  be  determined  upon  the 
issues  and  grounds  raised  in  the  Court  below  except 
where  under  Act  VIII  of  1859,  section  864,  the  Court 
would  consider  it  right  to  frame  an  additional  issue. 
Nawab  Nazim  or  Bbhoal  o.  Ambao  Bboum 

[aiW.B.t60 


ISSUES— 0011/tflNiMi. 

2.  FBESH  OB  ADDITIONAL  I8SUE8--«0fli- 
Unmed» 

Varying  or  raising  firaah  iasiiea  on  ajH 
•g^dl^oontinaed. 

88w  '  Prodmotian      of 

evidence  on  i»ppeah-^Vfheire  a  quite  new  and  different 
issue  is  raised  in  the  Appellate  Court,  it  ought  to  be 
done  in  such  a  way  as  to  give  the  parties  tiie  fullest 
opportunity  of  producing  evidence  upon  it,  because  if 
it  18  at  all  likciy  that,  in  consequence  of  the  issues 
framed  in  the  first  Court,  the  parties  were  induced  to 
abstain  from  giving  evidence,  it  would  not  be  right 
to  dedde  the  issues  against  them  on  account  of  the 
absence  of  evidence.  Latoo  Muvdlb  v.  Bhoobuh 
MoHUV  Cbattxbjbb  .  .    17  W.  B.  861 


See  Ebhak  Chitndbb  Sbih  «. 


Dhovatb 

[UW.B..6I 

Ohjeetion       not 


84.  . 

raieed  to  tfmMr.<— Where  no  objection  was  taken  in 
the  grounds  of  (regular)  appeal  to  the  issues  aa 
framed  in  the  Court  of  first  instance,  nor  was  there 
any  such  contention  in  those  grounds  as  that  the 
High  Court  ought  to  direct  the  Subordinate  Court  to 
raise  the  proper  issues,  the  Court  refused  to  remand 
the  case  with  a  view  to  other  issues  being  raised  and 
tried,  as  it  thought  it  would  not  be  justified  to  travel 
out  df  the  record  and  make  a  case  for  the  defendants 
which  they  did  not  make  in  their  pleadings  in  the 
Court  below  and  which  was  not  in  issue  in  that  Court. 
JowADiTirviSBA  Satubai  Khandab  «.  Jbaman 
Lall  Misbbb    •  •    as  W.  B.,  16S 


8.  ISSUES  IN  BENT  SUITS. 


88. 


Frooedure.— ^c<  X  of  1869,  e. 


66,^ A.  sued  H,  for  enhancement  of  rent  at  a  rate 
specified,  but  at  the  trial  failing  to  prove  that  |iroper 
notice  had  been  served  upon  B.  he  claimed  only  rent 
at  tiie  rate  formerly  paid.  No  issue  was  recorded  as 
to  what  the  former  rate  had  been,  until  the  last  day 
of  hearing,  after  both  parties  and  several  of  the  wit- 
nesses had  been  examined  in  respect  of  the  issues 
originally  recorded;  and  the  Collector  without  ad- 
journing the  case  for  trial  upon  such  issue,  having 
examined  two  witnesses  who  remained  for  examin- 
ation, gave  judgment  in  the  case.  Held  that,  under 
section  66  of  Act  X  of  1859,  the  case  ought  to  have 
been  adjourned,  and  a  convenient  day  fixed  for  trial 
upon  the  new  issue.  Case  remanded  accordingly. 
Sbihabi  Mandal  «.  JADVirATH  Ghobb 

[1 B.  I..  B,  A,  C  UO:  10  W,  B.,  169 

Beoording  i8Bii08.>-CbUs0tor 


-^Aet  X  of  1869,  «.  66.— Where  both  parties  are  at 
issue  on  any  question  upon  which  it  is  necessary  to 
hear  fiurther  evidence,  the  Collector  was  bound,  under 
section  66,  Act  X  of  1859,  to  declare  and  record  such 
Shookooxab  Sibob  v.  Cbitisb 

[6W.B.,ActX,105 


87. 


Suit  for  arrears  of  rent — 

Intervenor  nnder  Civil  Procedure  Code,  a.  73.— D, 
C.  S.,  the  zemindar,  brought  a  suit  against  JB.,  a 
ryot,  for  recovery  of  arrears  of  rent  ^ued  below 
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I88UB8 — continued. 

S.  ISSUES 'IN  RmmSVYTS^oniinued. 
Suit  for  arrears  of  rent— continued, 
ftlOO.  JB.  set  ap  in  defence  that  the  rent  was  not 
payable  to  D,  C,  S.  but  to  N,  C.  A.,  the  mokuraridar. 
N,  C.  A.,  who  claimed  nnder  a  mokurari  title^  and 
aileg^  that  he  was  in  receipt  of  the  rents  from  the 
ryots,  was  made  a  party  nnder  section  78,  Act  VIII 
of  1859.  The  Mansif  passed  a  decree  in  favour  of 
the  plaintiff,  which,  on  appeal  by  N,  C,  A„  was  re- 
versed and  the  suit  dismissed.  Held,  on  appeal  to 
thri  High  Court,  the  only  issue  to  be  tried  was 
whether  the  relation  of  hindlord  and  tenant  subsisted 
between  D.  C,  S.  and  B,  Datal  Chaki)  Sahot  v. 
NABtir  Chahi>ba  Abhikabi 

[8  B.  I..  B.,  180 :  16  W.  B^  285 

4.   EVIDENCE  ON  SETTLEMENT  OP  ISSUES. 

38,  __—  Siunxiionfl  to  witness.— Act 
VIII  of  1859  conferred  no  authority  on  a  Judge  to 
Issue  summonses  to  witnesses  to  attend  on  the  settle- 
ment of  issues.  The  written  statements  must  be  pre- 
pared with  gpreat  care  and  deliberation  so  as  to  dis- 
pense altogether  with  parol  evidence  at  the  settle- 
ment of  issues.  Anuvd  Choitdbb  Baitbbjbb  «. 
WoolOES  Chuitdbb  Rot 

[1  Ihd.  Jur.,  0. 8.,16: 1  Hyde»  147 

Evidence,  however,  might,  if  necessary,  be  taken  at 
the  settlement  of  issues,  see  section  140  of  Act  VIII 
of  1859  and  section  148  of  the  Civil  Procedure  Code, 
1882. 


88. 


Non-attendanoe  of  witness- 


es.— Neoeeeary  Usuee, — Adjonrnmentfor  hearing  «of - 
denee, — If  the  parties  do  not  secure  the  attendance  of 
their  witnesses  at  the  first  hearing,  and  there  are,  on 
the  examination  of  parties,  issues  upon  which  evi- 
dence is  necessary,  the  Court  is  bound  to  fix  a  day 
for  the  hearing  of  such  evidence.  Evatbt  Hossbik 
9.  Bibbb  KHOoBmnssA  .  9  W.  B.,  248 


6.  ISSUES  IN  SPECIAL  SUITS. 


40. 


Suit  to  be  declared  proprie- 


tors of  land  and  to  assess  rate  of  rent.— /f«tf0 
in  general  termt, — The  issues  should  not  be  in  too 
general  terms,  and  should,  if  possible,  embrace  the 
whole  matter  in  dispu^  The  plaintiffs,  the  cultiva- 
tors of  certain  lands  yielding  rent  to  a  pagoda, 
of  which  the  first  defendant  was  the  recently  appointed 
dharmakarta,  claimed  to  be  declared  proprietors  of 
the  said  lands,  to  be  exempted  from  the  payment 
of  rent,  at  the  rate  of  two-thirds  of  the  gross  produce, 
to  be  declared  liable  to  pay  a  certain  lower  rent  set 
forth  in  the  plaint,  and  to  obtain  a  refund  of  the 
amount  paid  under  an  order  df  the  Sub-Collector 
in  1853  passed  without  jurisdiction  in  excess  of  the 
rent  justly  payable.  The  issue  given  by  the  Principal 
Sudder  Ameen  vras  "  whether  the  first  defendant  is 
entitled  to  rent  at  the  rate  specified  in  document  A." — 
Held  that  this  issue  was  too  general  and  only  embraced 
a  part  of  the  matter  in  dispute,  and  the  issue  **  what 
is  a  f iur  and  reasonable  rate  of  rent "  directed  to  be 
sent  down  to  the  lower  Court.  Kutty  Sfbba- 
MANiTA  V.  Chihha  Muttbb  PiLLAi     .  3  Mad.,  25 


IBAJIER^cotUinued. 

6.  ISSUES  IN  SPECIAL  ^XiY^^eontinned. 


41. 


Suit  by  tenant  for 


sion  after  alleged  illegal  ejeotment— Q«e«. 
Hon  of  right  of  oecupaneg. — ^The  question  of  a  pre- 
scriptive riglitof  occupancy  cannot  arise  as  an  issue  in 
a  case  where  a  tenant  sues  to  recover  possession  of 
land  from  which  he  alleges  he  has  been  illegally  eject- 
ed. The  tenant  might  have  been  in  la^i^l  posses- 
sion only  six  weeks,  and  yet  his  eviction  might  have 
been  illegal,  and  he  would  be  entitled  to  recover. 
Bahaboob  Aj^ly  «.  PoMiTir  SiBOH    .  7  W.  B.9  27 


42. 


Issue  raised  between  co-de- 
fendants.— VaUditg  ofwill—ODe  of  the  defendants 
to  a  suit  having  relied  on  the  validity  of  a  hibbana- 
mah  and  a  will,  the  former  of  which  was  alone  con- 
tested below  by  the  pLuntiff,  the  lower  Court  was 
right  in  not  trying  the  issue  as  to  the  will,  which  was 
one  raised  between  co-defendants.  BHuawAjr  Chun- 
DBB  Bakbbjbb  9.  Dkhiba  Dbbia    .  8  W.  B.,  868 


48. 


Issues  raised  in  suit  for 


kabuUat  with  intervenor.~In  a  suit  for  a  kabu- 
liat  of  twenty-five  parcels  of  land,  where  the  defendant 
alleged  that  he  only  held  three,  and  that  he  was  not 
the  tenaiit  of  the  pluntiff,  but  of  a  third  party  who 
intervened  claiming  the  land  as  included  in  his  half 
share  of  a  part  of  a  talook  as  being  the  person  in  re- 
ceipt of  the  rents,  the  lower  Appelate  Court  declared 
that  as  neither  party  had  given  any  conclusive  evi- 
dence of  actual  possesssion,  and  as  the  ryot's  holdiug 


had  been  found  to  appertain  to  the  hAf  share  (3 
which  the  intervener  had  proved  possession,  the 
plaintiff  was  entitled  to  a  xabuliat  for  a  moiety 
of  the  plots  held  by  the  defendant, — Held  that  the 
ryot  was  entitled  to  be  heard  whether  he  pud  the 
rents  to  the  plaintiff,  and  whether  he  was  bound 
to  give  the  kubuliat  asked  for,  and  ■  plaintiff  Was 
entitled  to  be  heard  whether  the  xyot  held  three 
parcels  or  twenty-five.  Badhakishobb  Tajjookdab 
9.  OoLUOK  Chuitdbb  Bot    .        .  11 W.  B.,  888 


44. 


Suit  to  have  right  declared 


to  usufruct  of  property.— 2H#cretto»o^Co«r<. — 
The  mortgage  of  certain  property  having  been  pur- 
chased by  8.,  he  sold  it  to  O.,  who  foreclosed,  got  a 
decree  for  possession,  and  sold  to  W.  W*»  interven- 
tion having  failed  in  a  suit  for  arrears  of  rent  by 
a  partv  setting  up  a  titie  intermediate  between  him 
and  the  ryot,  on  the  ground  of  a  miras  pottah 
obtained  from  the  mortgagor  subsequently  to  the 
mortgage,  he  (IF.)  sued  to  have  his  right  declared  to 
the  rents  payable  by  that  ryot.  The  suit  was  dismiss- 
ed on  certain  issues  in  the  Court  of  first  instance, 
but  decreed  in  appeal  on  the  single  issue  as  to 
the  pottah  having  been  gpranted  subsequent  to  the 
conditional  sale.  Held  that  this  issue  arose  legiti- 
mately, and  was  one  within  the  lower  AppeUate 
Court's  discretion  to  allow  and  within  its  jurisdiction 
to  determine.  Qobind  CHirirDBB  Banbbjbb  v.  Wisb 

[12  W.  B.,  19 

45.  ■  Suit  fbr  land  forming  en- 

dowed property. — VaUditg  of  grant,— -Limita^ 
Hon, — A  suit  for  a  portion  of  land  granted  in  tnist 
for  purposes  connected  with  the  preservation  of  a 
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Suit  for  land  forming  endowed  property 
— conHnued, 

Mahomedan  sluiifs  tomb,  where  plaintiif  claimed  at 
Bon  of  the  last  mutwallee,  on  the  allegation  that  h^ 
(plaintiff)  had  been  disposseased  daring  his  minority, 
defendant's  case  being  that  the  grant  had  never  been 
in  the  possession  of  mutwallecs,  bat  had  been  divided 
among  the  orig^inal  grantee's  heirs,  from  one  of  whom 
the  portion  in  dispute  had  come  into  the  possession  of 
his  (defendant's)  vendor.  Held  that  the  material 
point  to  try  was  whether  plaintiff's  ancestors  had  from 
the  time  of  the  gprant  been  in  possession,  or  whether 
the  land  had  been  inherited  according  to  the  ordinary 
rales  of  Mahomedan  inheritance  by  the  heirs  of  the 
grantees.  Held  that,  on  the  question  of  limitation,  it 
was  for  the  Judge  to  find  whether  plaintiff's  father 
had  been  in  possession  within  time.  Bbasut  Ali  o. 
Abbott UW.B^ldS 


4a 


Suit  for  damages  for  eject- 


ment.— In  a  suit  by  a  lessee  to  recover  a  sum  on 
account  of  dispossession  on  the  allegation  that  his 
lessors  had  fraudulently  given  a  second  lease  to 
another  party,  and  that  with  the  exception  of  a  speci- 
fied sum  collected  by  himself  the  remaining  collections 
for  the  year  had  been  made  by  the  lessors,  and  that  he 
was  entitled  to  recover  those  collections.  Held  that, 
with  reference  to  the  footing  on  which  the  plaintiff 
sued  that  it  was  not  for  the  Judge  to  assess  damages 
but  to  find  on  the  allegation  that  the  lessors  had  col- 
lected the  year's  rents  with  the  exception  of  a  given 
sum.    OoBiirD  Chuhd  Juttbb  «.  Mun  Mohak  Jha 

[12W.a,ld8 


47. 


■  ■■  Suit  for  ejectment.— ZrnM  a# 
to  wrongful  p099eu%o»  of  defomdanie, — Where  certain 
semindars  sued  to  recover  khas  possession  of  certain 
shares  of  land,  alleging  that  defendants  were  wrong- 
fully in  possession,  it  was  held  that,  though  bound  to 
prove  their  right  to  khas  possession,  yet  whether  they 
proved  themselves  to  have  been  recently  in  khas  pos- 
session or  not,  they  had  a  right  to  a  decision  as  to  the 
alleged  wrongful  possession  of  the  defendants.    Joy- 

KI8HT0  MOOKBBJBB  «•  HVBBBIHUB  MOOKBBJBB 

[12W.B..a65 


48. 


Suit  for  possession.— Asltf  of 


mortgaged  undor'ienurea  for  arreare  of  rent. — ^After 
foreclosure  a  mortgagee  was  executing  his  decree  for 
possession  when  an  objection  was  preferred  on  the 
part  of  the  landlord  as  purchaser  of  the  tenure  which 
had  been  sold  in  satisfaction  of  his  own  decree  for 
rent,  a  suit  was  accordingly  framed  under  section  229, 
Civil  Procedure  Code,  1859,  in  which  the  mortgagee 
was  made  plaintiff,  and  the  claimant  defendimt, — 
Held  that  the  whole  question  was,  which  of  the  two 
parties  claiming  was  entitled  to  possession ;  and  the 
issue  to  be  decided  was  whether  or  no  the  tenure 
was  sold  subject  to  previous  incumbrances.      Chun- 

DBB  MONSB  DABBB  9.  MOHBSH  ChUKDBB  BaNBBJEB 

[12  W.  B^  4d0 


49. 


Suit  for  possession  where 


defendant  turns  out  to  be  a  mortgagee.— 
^oc«<f«re.^In  s  suit  for  possession  of  a  piece  of 


IBBlTEB'-eontinMed. 

6.  ISSU£S  IN  SPECUL  8UITa^i»«MMfS(l. 

Suit    for    possession    where   defeikdant 
turns  out  to  be  a  mortgagee— con^ifMMl. 

land  where  defendant  pleads  limitation,  and  his  wit- 
ness unexpectedly  diKlmies  that  his  possession  is  that  of 
a  mortgagee, — Held  that  it  was  impossible  for  the 
Court  to  overlook  that  testimony,  and  that  it  was  its 
duty  to  frame  an  issue,  find  expressly  ion  the  fact  of  the 
mortgage,  and  provide  for  the  rights  of  the  mort- 
gagee; for  if  the  mortgage  was  foond  to  suheist  in 
defendant,  the  plaintiff  could  not  in  this  case  recover 
a  decree  for  possession,  but  should  be  referred  to  a 
suit  properly  framed  for  redemption.  Mvsboot 
SureH  V,  Chvmdbb  Mashbb  Koobb 

[ldW.B.,44 


60. 


Suit  by  putnidars  for  rent. 


— ^lea  of  lakhiraf  title, — In  a  suit  by  putnidars  tor 
rent  where  the  defendants  plead  a  lakUiaj  title  set 
up  long  before  the  plaintiffs  acquired  their  putni,  the 
issue  to  be  tried  is,  not  whether  the  Ukhiraj  title  is 
valid  or  not,  but  whether  phuntiffs  have  at  any  time 
received  rent  for  the  lands  in  dispute.  Pvbbood- 
PBBir  Muiiiox  «.  Molabk  Bibbb 

[14W.B.,149 


6L 


Suit  for  damages  and  in- 


junction for  cutting  bund.— /smi««  of  tUie  and 
eanse  of  action. — In  a  suit  to  have  the  portion  oi  a 
bund  cut  by  the  defendant  closed  up,  and  for  an  in- 
junction restraining  the  defendant  from  so  cutting 
the  bund  in  future  as  to  injure  the  plaintiff, — Held 
that  it  was  material  to  try  the  question  whether  the 
plaintiff  had  a  cause  of  action,  and  also  the  question 
as  to  the  property  in  the  bund,  because  if  the  bund 
belonged  exclusively  to  the  plaintiff,  the  def endant» 
unless  he  could  prove  a  right  of  user,  was  a  trespasser, 
and  on  the  other  hand,  if  it  belonged  exclusively  to 
the  defendant  it  would  be  necessary  to  enquire  whether 
the  defendant  had  so  used  his  own  property  as  to 
injure  the  property  of  his  neighbour.  Ncbd  Ei- 
BHOBB  SiiraH  V.  Bam  Kishobb  Sih&h  Dbb 

[17W.B..860 


62. 


Suit  by  mortgagee  fbr  pos- 
session without  foreclosure.— i2ams|^  iesne  by 
Court,—  Civil  Procedure  Code,  1859,  s,  141. — In  a  suit 
to  recover  possession  of  certain  premises  on  the  alle- 
gation that  defendant  had  sold  them  to  plaintiif  s 
husband  nearly  twelve  years  previously,  dcdPendant  de- 
nied the  execution  of  the  deed  on  which  plaintiff  relied. 
The  first  Court  was  satisfied  as  to  the  fact  of  execu- 
tion ;  but  perceiving  that  possession  had  not  followed, 
had  some  doubt  as  to  the  nature  of  the  transaction 
and  examined  a  witness  thereon.  The  result  was  that 
the  transaction  was  found  to  be  not  an  absolute  sale, 
but  a  mortgage.  As  this  feust,  however,  had  been 
neither  pleadeid  nor  relied  upon,  the  Munsif  gave 
plaintiff  a  decree.  The  lower  Appellate  Court  finding 
that  the  preliminary  foreclosure  proceedings  had  not 
been  taken  by  the  phuntiff,  reversed  the  decision. 
Held  that  it  was  incumbent  on  the  Court  of  first 
instance,  under  Act  VIII  of  1869,  section  141,  to 
frame  an  issue  as  to  the  nature  of  the  transaction, 
and  that  the  suit  was  properly  dismissed  ^  the  lower 
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Suit  by  mortgagee  for  poflsession  with- 
out foreclosure — continued. 

Appellate  Court  because  plaintifl  had  not  foreclosed 
tbe  mortgage.  Nnvso  Lall  Mittbb  o.  Pbosukvo 
HotuDbbu.    ....    18W.B^888 


oa 


Suit  for  poBseesion  without 


demand  of  pooseesion.— i>0cmoi»  by  AppellaU 
Canri  without  raising  issue  on  point  not  raised^-^k 
suit  to  recover  possession  of  land  in  the  wrongful 
possession  of  the  defendant  having  been  decreed 
by  the  first  Court,  the  decision  was  reversed  by 
the  lower  Appellate  Court  because  it  did  not  appear 
that  there  had  been  any  demand  of  possession.— fe2i 
that,  before  deciding  the  case  in  this  way,  the  lower 
Appellate  Court  ought  to  have  framed  an  issue  as  to 
whether  there  had  been  a  demand  of  possession. 
Mahombd  Basid  Khak  Ckowdhby  «.  JoDOo  Mia- 
9HA 90W.IU,401 


54. 


Suit  for  enliauoement  of 


rent.— £am»^  issue  as  to  noiiee  qf  enliiinoement,'-' 
^oeedure, — In  a  suit  for  arrears  ot  rent  at  enhanced 
rates,  where  it  is  found  that  a  single  notice  has  been 
issued  although  there  are  two  holdings  at  two  rents, 
the  Court  should  frame  an  issue  which  will  allow  the 
plaintiffs  and  the  defendant,  if  they  wish  it,  to  give 
evidence — the  former  to  show  that  the  two^  holdings 
are  now  held  at  one  consolidated  rent,  and  it  may  be 
enhanced  as  of  one  holding—and  the  latter  that  he  is 
entitled  to  have  the  enhancement  made  in  such  a  way 
that  he  may  give  up  one  and  retain  the  other. 

KiDHOO  MOVBB  JoaiVBB  V,  ElSHBN  NATH  BAVBB- 

jBB aow.a,4tt 


56. 


Suit  for  fees  for  of&oiating 


at  marriages.— 2>u/y  of  Judge.— Framing  issues. 
Plaintiff  sued  to  recover  certain  fees  from  defend- 
ant, alleging  that  he  had  a  right  to  officiate  at 
marriages  among  the  defendant's  caste-people,  and 
that,  according  to  this  right,  he  (phdntiff)  had 
offidated  at  the  marriage  of  the  defendant's  son  at 
his  request.  The  lower  Court  raised  the  issue, 
whether  the  plaintiff  was  entitled  to  the  right  ial- 
leged  by  him,  and  the  issue  was  accepted  by  the 
purties  without  any  objection.  That  Court  held  that, 
albeit  plaintiff  was  head  or  senior  of  the  caste,  he 
could  not  have  any  right  in  that  character  to  any 
fees  at  weddings,  and  accordingly  dismissed  the  suit. 
In  appeal  the  District  Judge  found  that,  if  any  such 
right  had  ever  existed  in  the  plaintiff,  it  had  been 
taken  away  by  Act  XIX  of  1844;  he  was  also  of 
opinion  that  the  plaintiff  had  not  been  invited  to 
assist  and  did  not  assist  at  the  marriage  ceremony  in 
question,  and  he  affirmed  the  decree  of  the  Court 
below.  Held  by  the  High  Court,  in  reversal  of  the 
decrees  of  the  lower  Courts,  that  Act  XIX  of  1844  did 
not  apply  to  tiie  case,  and  that  the  Dbtrict  Jud^ 
was  bound  to  decide  the  question  really  involved  in 
the  issue,  ms.,  whether,  invited  or  uninvited,  plaintiff 
was  entitled  by  custom  to  the  fees  claimed  by  him. 
A»ATB9.  Rama    .  L  Ii.  IL,  8  Bonu,  210 


IS8U1BS    eoniinmed. 


6.  OMISSION  TO  SETTLE  ISSUES. 


5a. 


Omission  to  raise  proper 


issues.— Oim2  Froeedure  Code,  1859,  ss.  189-141,-^ 
Praeiiee  of  Privy  CoumeiL—Jn  a  suit  rusing  issue* 
of  fact  it  did  not  appear  from  the  record  transmitted 
from  India  that  the  Judge  of  the  Zillah  Court  had,  la 
conformity  with  the  Code  of  Civil  Procedure,  VIII  of 
1869,  sections  189-141,  settled  or  recorded  the  issues 
in  the  suit,  although  he  allowed  evidence  in  the  cause 
to  be  taken.  In  such  drcumstanoes  the  Juficial 
Committee  postponed  the  hearing  of  the  appeal  until 
a  certified  copy  of  the  proceedings  in  the  cause  should 
be  transmitted,  and  in  the  alternative,  of  no  such 
issues  being  settled,  set  aside  the  decree  of  the 
Sudder  Court  at  Agra,  with  directions  to  that  Court 
to  remand  the  suit  to  the  Lower  Court  to  be  tried 
upon  bsues  to  be  settled  and  recorded  in  conformity 
ynth  the  provisions  of  Act  VUI  of  1859.  Rbwuk 
Pbbbkad  «.  JakkBb  Pbbbhad 

[U  Moore's  L  ▲.,  25 

-  Omission  to  raise  issue  on 


57. - 

point  in  dispute,— P«rW«»  unprejudiced, — where 
the  Court  found  that  the  defendant  was  not  preju- 
diced by  the  fact  that  no  issue  was  framed  on  a  cer- 
tain question,  it  confirmed  the  dedsion  of  the  Court 
below.  Kattam  Vbnkatabatnux  alias  Balla- 
KOKPA  Vbnkata  Nabatava  Bow  «.  Nattah  &a- 
MAiYA  alias  Bali^lkavda  Rama  Row 

[2  Mad,»  470 

53.  — , Omission  to  frame  issues.— 

Ground  for  new  <riai*— Where,  on  an  appeal,  the 
counsel  ror  the  appellant  admitted  he  could  not  suc- 
ceed on  the  merits,  as  the  evidenoe  stood  on  the 
record,  and  their  Loriships  were  of  opinUm  that  sub- 
stantial justice  had  been  done,  the  mere  omission  te 
settie  issues  by  the  Court  of  first  instance,  which  waa 
not  made  a  ground  of  appeal  to  the  first  Court  of 
appeal,  but  was  noticed  and  commented  on  by  that 
Court,  was  held  not  to  constitute  a  fatal  mis-tiial  of 
the  cause  so  as  to  render  a  new  trial  necessary. 
Rewun  Pershad  v.  Jankee  Pershad,  11  Moon's  L  A.,. 
25,  commented  on.    Mitva  v.  Fvzlrvb 

[e  B.L.  IU148: 15  W.B.,  P.  0,  16 
13  Moore's  I.  A.,  573 

Mahokbd  Babiboollah  Bhookia  o.  AmcBD  Ali 

[82  W.  B^  44a 

59, Jnsuffieient  ground 

for  remand, — ^Where  the  lower  Court  had  omitted  to 
frame  proper  issues,  the  High  Court  refused  to  send 
the  case  back  with  a  view  to  this  being  done,  because 
the  parties  had  not  been  prejudiced  at  aU  by  the 
omission,  both  of  them  having  adduced  evidence  upon 
all  the  questions  upon  which  they  were  at  difference. 
FUKLADH  SnroH  Bahadoob  e.  bbouohton 
^^^  [a4W.B^275 


60. 


Bemand  of  case. 


Civil  Procedure  Code,  #.  351, — In  a  suit  for  mun- 

tenance,  where  the  objection  was  taken  on  appeal  to 
the  Privy  Council,  that  no  issues  had  been  directed  in 
the  Courts  he]Dw,Seld  that  an  order  of  the  ffigh 
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TBBTTEB— continued. 

6.  OMISSION  TO  SETTLE  ISSUES^^coniinuBd. 

Omission  to  frame  ia«aeB~-oonttnned, 

Goart,  rafenring  the  matter  to  the  lower  Court  for 
enquiry  ''to  ascertain  the  amount  of  maintenance 
iprhich  might  appear  to  he  jnstly  and  properly  payahle, 
with  reference  to  the  means  of  the  d^endante  and 
the  other  facta  of  the  Cfwe,  and  to  proceed  to  decision 
in  the  manner  indicated  in  'section  851  of  the  Civil 
Prooednre  Code,"  was  equivalent  to  a  direction  of 
issnes,  and  rendered  any  further  issues  unnecessary. 
Kachvkaltaha  Rvkoappa  Kalakea  Tola  Udiab 
«.  Kaouyigajata  Bunoaffa  Kalakka  Tola 
Udiab 

[2  B.I.. B^F.ti^  72:  U  W.  B^P.  C^  83 
12Moore'BLA^405 


7.  DECISION  ON  ISSUES. 


6L 

tion.- 


I88110B  as  bases  of  adjudioa- 


It  is  not  the  written  statements  of  parties, 
but  the  issues  framed  under  the  Code  of  Civil  Proce- 
dure, which  ought  to  he  the  index  of  what  has  heen 
and  has  to  be  adjudicated.  WiSB  o.  Juggobuvdoo 
Boo 12  W.  B. 


62.  — — — *  Necessity  of  deeiding  on  all 
issues  raised. — BemantL — In  appeahible  cases  the 
lower  Courts  should,  as  far  as  is  practicable,  pro- 
nounce their  opinions  on  all  the  important  points,  for 
by  forbearing  from  deciding  on  all  the  issues  joined, 
they  not  ui^requently  oblige  the  Privy  Council  to 
remand  a  case  which  might  otherwise  be  finally  de- 
cided on  appeal    Tabakaut  Banebjea  o.  Puddo- 

KOHBB  DA86BB 

[6  W.  a,  F.  O^  68:  10  Moore's  L  A.,  476 

68l  — —  Issue,  Determination  of; 
when  unnecessary. — Cfvil  Procedure  Code  (Act 
XIV  of  t8S2),  8.  j304.— In  a  suit  for  ejectment  by  a 
landlord  against  his  tenant,  the  following  amongst 
other  issues  were  raised, — om.,  whether  the  noiace 
alleged  was  sufficient,  and  whether  the  defendant  was 
entitled  to  a  right  of  occupancy.  The  Court  of  first 
instance  dismissed  the  suit,  finding  upon  the  admit- 
ted facts  that  the  notice  alleged  was  insufficient,  but 
also  decided  the  other  issues  raised,  and  held  that  the 
defendant  was  not  entitled  to  a  right  of  occupancy. 
Held  that  the  finding  upon  the  question  of  notice 
based  upon  the  admitted  facts  being  sufficient  to  dis- 
pose of  the  whole  case,  the  Court  erred  in  proceeding 
to  determine  any  other  issues  raised  in  the  suit. 
Babhamdbo  Nabadt  SnrGH  v.  Maokbnzib 

[I.  I.,  a,  10  Calc^  1096 


64. 


Decision  of  case  at  settle- 
ment of  issues. — Opportunity  to  produce  evi- 
denee, — It  is  competent  to  a  Judge  to  determine  a 
case  on  the  day  when  the  issues  are  settled,  if  he  is 
satisfied  that  the  evidence  then  before  him  is  decisive 
of  the  matter  in  dispute,  unless  one  of  the  parties 
makes  a  distinct  objection  to  the  Judge  proceeding  to 
a  decision,  and  asks  for  an  opportunity-  to  produce 
evidence  in  support  of  his  case.    Soobbvdbo  Peb- 

SHAB  DOBET  0.  JUGOBWDHOO  PAITDBT 

[22  W.  B.,  426 
II 


I8TEMBABI   T1SNTJBE8. 

See  Cabbs  undbb  Lbasb — Constbuction. 


JAGHIB. 

Hee  Ghatwali  Tbvitbb. 

[L  U  B.,  5  Calc,  889 
I.  U  B.,  9  Calc,  187 
See  Qbabt— CoNBTBUGTioK  ov  Qbakts. 
[L  Ii.  B.»  9  Bom.,  561 

See  Qbabt—Powbb  to  Obaitt. 

[6  W.  B^  121 
18  W.  B.,  321 

See  Rbsumptiov— Bight  to  bbsttm b. 

[1  B.  L.  B.,  A.  C^  170 

See  Rbsumftiob-— KiBOBLLANBons  Cases. 

[12  B.  L.  B.,  120 

Nature  of  jaghlr,— J*te^  for 


Ufc^Sereditary  grant.— K  jaghir  must  be  taken, 
primd facie,  to  be  an  estate  only  for  life,  although  it 
may  possibly  be  gpranted  in  such  terms  as  to  make  it 
hereditary.  Guiabdas  Jugjivakdas  «.  Collbctob 
OF  StTBAT  L  la.  B.,  8  Bom.,  186 

2. Bights  and  interest  of  Ja- 

ghlrdar.— JMoWK^y  of  to  eale  in  execution  of 
decree.^JBom.  Beg.  XII  of  1806,  e.  5tf.~The  rights 
and  interests  of  a  judgment-debtor  in  a  jaghir  granted 
under  section  84,  Beguhition  XII  of  1805,  cannot  be 
sold  in  execution  of  a  decree.  The  Court  should  se- 
questrate the  property,  and  make  the  proceeds  avail- 
able during  the  life  of  the  debtor  for  the  payment  of 
the  money  decreed  (dieeeniiente,  Stbbb,  •/.).  Zahbb- 
liOODDBBN  MAHOVXD  «.  BUBSIX  ChUIO)  AdDT 

[  W.  B.,  F.  B.,  85 

JAILOB. 

See  Civil  Pboobdubb  Codb.  1882,  a.  87. 
[4B.I..B..O.C.,61 


JAIN  ItAW. 

See  Hindu  Law 

ADOPT 


ADOPHOir— Who  kay 

.    10  Bom.,  241 

[LIi.B.,lAll.,688 

See  HiBDU  Law—Adoptioh— Who  may 

bb  adoftbd  .    I.  Ij.  B.,  1  An^  288 

See    HniDTT     Law— ADOFnoN— Sbcokd, 

SlHUI^TAHBOnS,        AND         COKDITIONAL 

Adoptions     .    L.I«.  B.,  8  AH.,  819 

See  Hindu  Law— Ambnation-— Alibna- 

TiON    BY    Widow — ^Alibnation     pob 

LBGAL  NBCB8SITY  OB  WITH  0ON8BNT  OF 

Heibs,  &o.       .      I.  It.  B.,  8  AIL,  66 
See  CA8B8  UNDBB  HiNDU  LAW— Inhbbit- 

ANOB — SPBOIAL  LAWB — JAINB. 

[12  B. LB., 286 

LIi.B.,4Calo.,744 

I.  L.  B.,  8  AH.,  65 

&e  SuooBSSiOH  Act,  8.  331. 

[L  L.  B.,  3  AIL,  65 

4t 
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JAIiKAB. 

See  Cabbs  uvdbb  Fishbbt,  Bight  ot— 

S9$  Limitation  Act,  1877,  a.  26  (1871, 

8.27)      .        .    L  !•.  B.,  8  Calo,  276 

[I.  I..  B.,  5  Calo.,  945 

I.  !•.  B^  9  Gala,  698 

See  LiHiTATiov  Act,  1877,  abt.  144— Ih- 

TBBBST  IN  ImMOYBABLB  PBOPBBTY. 

[L  I..  B^  8  Calo^  276 

See  BiOHT  of  Ocoupanot— Aoquibition 
OP  Bight— SuBjBOT  of  Acquisition. 
rLL.B,4Calc.,767,961 
^  28  W.  B^  488 

Suit  to  eetablUli— 

See  Limitation  Aot,  1877,  abt.  144  (1871, 

ABT.    145)— INTBBBST    IN    ImMOTBABLB 

Pbofbbtt      .    I.  It.  B^  8  Gala,  276 

JAMABAKBL 

.  See  Eyldbnob  Aot,  1872,  8.  74 

[I.I..B.,4Galo^79 

JAMABAKBI  PAFEB8. 

See  Cabbs  fndbb  Etidbnob— Cim.  Casbs 
— Jamabansi  and  JAMA-WASUi-BAXI 
Papbbs. 

jama-wasil-bab:!  fafebs. 

See  Casbs  ttndbb  Eyisbnob — Citil  Casbs 

— JAMABANDX     and     JAXA-WASUtBABI 

Papbbs. 

JOINDBB. 

See  Casbs  vnbbb  Misjoindbb. 

JOnroEB  OF  GAUSES  OF  AGTION. 

See  Casbs  vndbb  Mfltifabiousnbss. 

See  SPBomo  Bblibf  Act,  s.  27. 

[I.  Lu  B.,  1  AIL,  666 

The  MctionB  of  the  old  Code  of  1859,  relating  to 
joinder  of  caosei  of  action  (sections  8  and  9),  haye 
not  heen  r&-enacted  in  the  later  Codes. 


JOINDEB  OF  GAUSES   OF  AGTIOH— 

continued, 

InstalmentB  of  rent^— Dif^tM^ 


L- 


Nature  and  value  of  suit  as 

affecting  Joinder  of  caiueB  of  aotlon. — Civil 
JProeedwre  Code,  1859,  e.  8.— Under  section  ^  of  the 
Code  of  1859  it  was  decided  that  the  words  "cognis- 
able by  the  same  Court"  referred  to  the  nature  of 
the  suit  and  not  to  its  Tslne ;  therefore  a  Principal 
Sadder  Ameen  was  held  to  have  jorisdiction  ander 
that  section  to  try  a  soit  for  land  and  for  mesne 
profits,  the  entire  daim  not  exceeding  his  jarisdiction, 
although  the  value  of  the  suit,  so  far  as  the  claim 
was  for  land,  was  below  the  value  oognisable  by 
him.    LucHXBB  PebshadDoobbt  v.  Kallasoo 

[B.  Ii.  B^  Sup.  Vol.,  690 
a  Ind.  Jur.,  N.  8.,  88 :  7  W.  B.,  176 

Overruling  Dhubux  Bawooi  «.  Raxitath 
8AH00 2  Hay,  586 

See  Habo  Chthtdbb  Tubkoohoobaxokbb  o. 
IssuB  Chuvsbb  Rot     .       .    6  W.  B^  286 


eausee  of  action, — Instalments  of  rent  were  held  to 
form  dUfferent  causes  of  action.  Bak  Soobdub 
Sbiv  o.  Ebishvo  Chvhdbb  Qoopto 

[17  W.  B^  880 

SuTTO  Chttbh  Qhosal  «.  Obhot  Nund  Dobs 

[2W.B^AotX»81 

In  a  case,  however,  where  the  plaintiff  was  the 
lessor,  and  the  defendant  the  lessee,  of  certain  land 
under  an  agreement  whereby  the  defendant  agreed 
to  occupy  &e  land  for  two  years,  and  to  deliver  a 
certain  quantity  of  paddy  at  four  specified  period^ 
defendant  failed  to  deliver  the  paddy.  In  a  suit 
for  rent, — Seld  that,  although  the  plaintiff  might  have 
sued  for  each  instalment  of  rent  as  it  fell  due,  the 
aggregate  of  such  unpud  instalments  should  be 
deemed  one  cause  of  action*  CHOCKALnroA  Pillai 
V.  KvMABA  ViBUTHALAM        •        .  4  Kad.,  884 

8. Suit  for  pooseBsion  and  for 

rent  of  a  house.— -A  suit  for  possession  of  his  house 
and  for  rent  were  held  to  be  causes  of  action  properly 
joined  by  a  plaintiff  in  one  suit.  Jaoohohah  Sahv 
V.  Mani  Lal  Chowdhbt  .  8  B.  la.  B.,  Ap.,  77 

5.  C.  Jtroo  MoHinr  Sahoo«.  Movbb  Lall  Chow- 
DKBY  ....    IIW.B.,642 

4. Claima  for  a  hundi  and  for 

money  paid  in  exoesB  of  irenty— It  was  held 
that  a  chum  for  a  hundi  may  be  joined  in  one  suit 
with  a  claim  for  the  return  of  money  paid  in  excess 
of  rent  due.  Bbojokishobb  Chowdhbaut  «. 
Ehbua  Soovdubbb  Dossbb         .    7  W.  B.,  400 

Kunroo  Movbb  Dbbia  «.  Shohobam  Sibgab 

[8W.B.,128 

6.  — ^— ^—  Separate  raits  relying  on 
same  title. — InfHnfftment  of  title, — It  is  not  the 
title,  but  the  infringement  of  it,  which  constitutes 
the  cause  of  action;  and  two  suits  are  not  neces- 
sarily brought  upon  the  same  cause  of  action  merely 
because  the  title  relied  upon  in  both  cases  is 
one  and  the  same.  Jabbinb,  Skivhbb  &  Co.,  o. 
Shaka  Soondubbb  Dbbia    .        •  18  W.  B.,  196 

Suit  for  rent  of  two  different 


6. 

portions  of  land, — In  a  suit  for  rent  as  of  a  single 
howalah,  where  the  defendants  pleaded,  and  the  Court 
found,  that  the  lands  constituted  two  howalahs,  it  was 
held  not  to  be  necessary  to  dismiss  the  suit,  if  justice 
could  be  done  between  the  parties  on  the  other  issues. 

SUBOOP  ChTTKDBB  CHOWDHBY  «.  NlMCHAKB 
CHnOKBBBUTTT  •    18  W.  B^  284 

-Different  suits  brought 


against  divers  persons. — Civil  Procedure  Code, 
1869,  e,  a— Section  8  of  the  old  Code  of  1859  pro- 
hibited by  implication  the  joinder  of  divers  causes 
of  action  against  divers  persons.  Pbahlad  Sbf  v. 
Ck)PBBBBBBB  ....  4N.W.,40 
TABA  PBOSUITVO  SiBCAB  «.  EOOHABBB  BbBBB 

[2dW.B.,889 
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JOnn)EB  OF  CAUSES  OF  AOTION- 

eotUiimsd, 


8. 


Suit  to  set    aside    surrey 


award. — Different  imdepeudeni  proprietort  dispat- 
Mtsed  under  tame  ntrvep  award. — A  village  had 
been  divided  into  four  separate  portionB,  witiL  four 
different  parties,  who  were  afterwards  dispossessed  un- 
der one  and  the  same  survey  award,  which  demarcated 
the  village  as  appertainii^g  to  the  defendant's  estate. 
Held  that  the  four  parties  could  sue  jointly.  Awn> 
Chuhdbb  Gk08B  «.  KoMUL  Nabaut  Sihok 

[2W.B.,ai9 
9, Suit  fbr  possessioii,  for  dam- 
ages for  reftisal  to  register,  and  to  enforce  re- 
gistration.— The  owner  of  a  share  in  a  talook  grant- 
ed a  sepatni  thereof  to  the  plaintiif,  but  before  re- 
gistration granted  a  sepatni  to  the  Bengal  Coal  Com- 
pany. In  a  suit  against  the  owner  and  the  Company  for 
possession  of  the  sepatni  talook,  for  damages  ciuised 
by  the  refusal  to  register,  and  also  for  compelling  re- 
gistration of  the  sepatni  talook, — Seld  that  three 
distinct  causes  of  action  were  improperly  joined. 
Pbabhubak  Hazba  o.  Robiitbov 

[8  B.  Ii.  B.,  Ap.,  48 :  U  W.  B^  808 


10. 


Suit  for  possession  of  por- 
tion of  property,  and  to  set  aside  deeds 
relating  to  another  portion.— Jfi^MiwIsr  of 
eatueM  of  action* — One  of  three  widows  of  a  Maho- 
medan  sued  the  other  two,  together  with  her  deceased 
husband's  sons  and  other  heirs,  for  possession  of  18 
out  of  96  sehams  of  proper^  toft  by  the  deceased,  to 
which  she  was  entitled  by  right  of  inheritance  under 
the  Kahomedan  law;  and  to  set  aside  two  deeds  of 
bai-mukaaa,  or  gift  in  lieu  of  dower,  one  dated  28th 
July  1842,  granted  in  favour  of  one  widow  over  a 
part  of  the  property  in  suit,  and  the  other  dated  14th 
March  1847,  in  nvour  of  the  other  widow,  over 
other  portions  of  the  same  property.  The  lower 
Appellate  Court  dismissed  the  suit  on  the  g^und  of 
a  misjoinder  of  causes  of  action,  and  that  there  were 
two  causes  of  action  which  could  not  be  tried  toge- 
ther under  Act  YlII  of  1869,  section  8.  Beld^  pw 
Kkmf,  J.  (whose  ojnnion  as  senior  Judge  prevailed), 
that  there  was  no  misjoinder  of  causes  of  action; 
that  the  case  must  be  remanded  to  the  Judge  for ' 
trial  on  the  merits.    Amibab  «.  Abihvn 

[8B.I..B..A.O.,180 

8.  C.  AXEBBini  V.  WlTBiaHTTB       .     12  W.  B.,  11 


IL Suits  relating  to  difCbrent 

doownents^— Civij  Proeedwre  Code,  1869, 9, 9.— In 
trying  together  two  distinct  suits  turning  upon  en- 
tirely  separate  documents,  a  lower  Appellate  Court 
was  neld  to  have  reversed  the  procedure  indicated  in 
section  9  of  the  Code  of  Civil  Procedure,  1859.    Bam 

KiBHBB  KOOBDOO  9.  GomOK  CBVNBSB  MO8BABXO 

[IIW.B.,880 

12. Bistinot  csnses  of  action 

against  distinct  defendants.— Section  9  ap- 
plied to  a  suit  of  the  nature  described  in  section  8 
and  not  to  a  suit  in  which  distinct  causes  of  action 
against  distinct  defendants  were  improperly  joined. 

PBAHI.AD  SbB  «.  OOFBB  BrBBB         .     4  XT.  W.,  40 
KOBBLLA  EOBB  V,  BlHABT  PATUOK 

[12W.B.,70 
II 


JOINDEB   07  CAUBBS  OF  ACTION- 

continued. 


18. 


Direction  to  file  separate 


plaints  instead  of  one.— iVaosrfiwtf.— C»t7i7  Pro" 
eedure  Code,  1869,  «.  9.-- Where  a  plaintiff  originally 
filed  a  plfunt  against  the  defendant  and  other  persons,, 
to  invalidate  a  number  of  conveyances  and  sales,  of 
which  some  had  been  confirmed  by  decrees,  or  had 
been  made  in  execution  of  decrees,  and  which  related 
to  hmd  in  two  separate  lillahs,  and  the  Subordinate 
Judge  passed  an  order,  purporting  to  be  an  order 
under  section  9  of  the  Civil  Procedure  Code,  for  the 
trial  of  the  several  causes  of  action  separately,  and 
directed  the  plafaitiff  to  file  several  plaints,  and  there 
^ing  no  difficulty  in  reject  of  the  stamp  duty 
ohaigeable  on  the  institution  of  the  suits,  from 
plaintiff  suing  informi  pemperie,  and  the  appellants 
having  paid  the  proper  stamp  duly  on  the  appeals,— 
Meld  tiiat  the  results  of  such  order  and  direction 
might  be  regarded  aa  the  institution  of  new  suits, 
and  that^  as  far  as  the  suits  were  cognisable  by  the 
Court  of  the  Subordinate  Judge»  or  by  the  High 
Court  in  appeal,  the  High  Court  might,  in  the  absence 
of  any  objection  on  the  part  of  the  parties,  proceed 
to  dispose  of  them.  The  High  Court  accordinglgr 
dismissed  the  suits  relating  to  property  in  a  district 
not  cognisable  in  the  Court  of  first  instance ;  and  in 
tiiose  appeals  in  which,  by  the  reason,  of  the  amount 
being  less  than  B5>000,  the  appeal  lay  to  the  Dis- 
trict Judge,  returned  such  appeals  to  the  appellant 
for  presentation  in  the  proper  Court  A  direction  in 
such  a  case  to  file  separate  plaints  was  not  within  the 
scope  of  section  9  of  the  Civil  Procedure  Code. 
That  section  did  not  require  the  plaintiff  to  file 
separate  plaints,  but  provided  for  the  separate  trial 
of  the  several  causes  of  action  contained  in  the  one 
plaint  filed  on  the  institution  of  a  suit.     Rutta 

BiBBK  e.  DmcBu  Lall  •    2  N.  W^  168 

» 

Bequisites  to  give  right  to 


14. 
Join. — JuriedieOon  qf  Court  over  both  eauees  of  00- 
tion, — ^The  right  to  join  in  one  suit  two  causes  of  ac- 
tion against  a  defendant  cannot  he  exercised  unless 
the  Court  to  which  the  plaint  is  presented  has  juris- 
diction over  both  causes  of  action.  Khikji  Jiyba- 
ju  Sbbttu  «.  PuBusflonrK  Jutabi 

[X  KB.,  7  Mad.,  171 

15. 


Joinder  of  other  suits  with 

suits  for  recovery  of  immoveable  proper^ 
ty.— Cm7  Procedure  Code,  1882,  e.  ^.—Section  44 
df  the  Code  of  Civil  Procedure,  1877,  does  not  forbid 
the  joinder  of  several  causes  of  action  entitling  the 
plaintiff  to  the  recovery  of  immoveable  property,  but 
a  joinder  with  such  causes  of  action  or  other  causes 
of  action  of  a  different  character  except  in  the  cases 
therdn  specified.  Cbibaxbaba  Pillai  v.  Raka- 
SAMi  PizAAi    .  .    I.  Ii.  B.,  6  Mad.,  lei 


16. 


Suit  for  specific  perform- 


ance and  return  of  money  advanced  on 
agreement.— OivtZ  Procedure  Code,  1877,  e,  44. — 
Misjoinder.^The  plaintiffs  sued  for  specific  perform- 
ance of  an  agreement  in  writing  which  set  forth,  inter 
alia,  that  the  defendants  had  agreed  to  sell,  ftc.^ 
under  «  certain  conditions  as  agre^  upon.''  Piurt  of 
the  purchase-money  had  been  advanced  by  the  plain- 

4t2 
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JOINDEB  OF  CAUSES  OF  ACTION.— 
Suit  for  8i>ecific  performance  and  return 
of  money  advanoed  on  agreement— con- 
iinued, 

tiffs  to  the  defendants,  for  which  the  defendants  had 
given  their  promissory  notes ;  and  the  pUunt  contained 
a  prayer  that  the  defendants  be  ordered  to  pay  over 
the  amount  of  the  notes.  Held  (affirming  the  deci- 
sion of  Wilson,  J.)  that  there  was  no  misjoinder  of 
causes  of  action  within  the  meaning  of  section  44^ 
role  (a)  of  the  Code-of  Civil  Procedure  (Act  X  of  1877). 
CuTTS  V.  Browv  \  .  I.  L.  B.,  6  Calo.,  928 
[6  C.  L.  B.,  487: 7  C.  Lu  B^  171 

17. Suit  for  adminiBtration  and 


aooounts  of  separate  e8tate8.~0fm7  ProeedurB 
Code,  1882,  s.  44.— The  phuntiifs,  who  were  the  widow 
and  daughter  of  A.,  sued  the  executors  of  the  will  of  . 
A,'s  fatiier  (B,)  for  administration  and  account. 
There  were  four  distinct  subjects  of  claim  in  the 
plaint,  pit.,  (i)  the  estate  of  A.*9  great-grandfather, 
{2)  the  estate  of  A.'9  grandfather,  (3)  the  jewels 
and  ornaments  which  formed  the  stnohan  of  AJe 
mother  which  were  in  A,'s  possession  at  the  time  of 
his  death,  (4)  a  sum  of  Bl,90,000  which  it  was  alleged 
that  B,  had  settled  on  A.  at  the  time  of  his  marriage. 
Subsequently  to  the  filing  of  the  suit  the  first  plaui- 
tiff  amended  the  plaint  and  claimed  the  jewels  and 
ornaments,  which  formed  the  subject-matter  of  the 
third  chum,  as  her  own  property,  alleging  that  they 
had  been  presented  to  her  on  the  occasion  of  her  mar- 
riage. The  plaint  prayed  (i)  for  the  declaration 
that  a  certain  portion  of  the  estate  in  the  hands  of 
the  first  three  defendants  had  been  ancestral  property 
in  B,*a  hands,  (2)  for  an  account  and  administration, 
(3)  that  the  jewels  and  ornaments  should  be  delivered 
up.  Held  that  there  was  a  misjoinder  of  causes  of 
action,  having  regard  to  the  provisions  of  rule  (&), 
section  44  of  the  C^vil  Procedure  Code  (Act  X  of 
1 877).  Part  of  the  claim  in  the  phunt  was  for  a  portion 
of  A/e  estate,  and  was  founded  upon  the  pliuntiff's 
alleged  right  as  heir  of  AL,  The  other  portion  of 
the  claim  in  the  plaint — viz,,  that  relating  to  the  orna- 
ments— had  no  reference  to  A.'a  estate,  and  was  per- 
sonal to  the  first  plaintiff  herself.  Abhabai  v,  Ttbb 
[I.Ii.B^6Bom.»880 

JOINDEB  OF  CHABGEa 

1. Chargee  for  diatinot  offenoes. 

Separate  charges  and  trials. — Several  offenoee  under 
one  section  of  Penal  Code, — In  a  case  of  several 
offences  under  one  section  of  the  Penal  Code,  the 
proper  wty  is  to  try  the  accused  (under  separate 
charges)  for  each  of  the  several  distinct  c^ences 
under  the  section.  Qttxbit  v.  Sobbai  Oowallah 
[90W.B^Cr^70 


JOINDEB  OF  CBAROiEB— continued. 


S. 


Dacoity  and  reoeivlng  stolen 


2.  — — ^-— — ^— ^—  Criminal  Proce- 
dure Code,  1872,  s.  463,—Practiee.^8eciiion  468  of 
the  Criminal  Procedure  Code  simply  placed  a  statutory 
limit  on  the  number  of  charges  which  may  legally 
form  part  of  a  single  trial.  There  was  nothing  in  the 
section,  however,  to  prevent  an  accused  from  being 
separately  charged  anid  tried  on  the  same  day  for  any 
number  of  distinct  offences  of  the  same  land  com- 
mitted within  the  year.  Ehfbbss  v.  Dhokokjoy 
Ba&a/  .  I.  la.  B.,  3  Calc,  640:  1  C.  I..  B^478 


proj^rty.— 'Distinct  offences. — Penal  Code,  ss, 
896,  412. — The  piactioe  of  dividing  the  f^cts  which 
constitute  parts  of  one  offence  into  several  minor 
offences  condemned.  A  person  convicted  of  daooity 
under  section  895,  Penal  Code,  cannot  be  convicted 
also  of  dishonestly  receiving  stolen  property  trans- 
ferred by  commission  of  daooity  undier  section  412* 
when  there  is  no  evidence  of  the  commission  of  more 
than  one  offence.    Qubbh  v.  Shahabut  Shxikh 

[18  W.  B.,  Cr.,  43 

Bobbery  on  iame  night  in 


several  different  plaoea.— CWmmai  Procedure 
Code,  1872,  s.  453.^  Separate  and  distinct  offemces  of 
same  kind. — Where  persons  are  committed  on  three 
separate  and  distinct  charges  for  three  separate  and 
distinct  robberies  committed  on  the  same  night  in 
three  different  houses,  they  must  be  tried  separately 
on  each  of  the  three  charges.  Qubbh  v.  Itwabbv 
DoMB        ....       6W.  B.,Cr.,88 

Theft  and  house-breaJdns 


by  night. — Criminal  Procedure  Code,  1872,  «. 
463. — A  person  accused  of  theft  on  the  1st  August 
and  of  house-breaking  by  night  in  order  to  steal  on 
the  2nd  August^  both  offences  involving  a  stealing 
from  the  same  person,  was  charged  and  tried  by  a 
Magistrate  of  the  first  class  at  the  same  time  for 
such  offences,  and  sentenced  to  rigorous  imprison- 
ment for  two  years  for  each  <^  such  offences.  SM 
that  the  joinder  of  the  charges  vras  regular  under 
section  468  of  Act  X  of  1872,  and  the  punishment 
was  within  the  limits  prescribed  by  section  814. 
Empress  v.  Umeda  observed  on  by  Stbaioht,  J.  In 
THB  mattbb  or  Daulatia  .  I.  JU  B.,  8  Ally  d05 


e.    »'  Offences  of  the 

same  kind  committed  in  respect  of  different  persons. 
—Criminal  Procedure  Code  (Act  X  of  1872),  ss. 
452,  468.— Where  an  accused  was  charged  under  one 
charge  including  four  counts,  ots.— (1),  house-break- 
ing by  night  with  intent  to  commit  theft  in  the 
house  of  J.;  (2),  theft  from  the  same  house;  (3), 
house-breaking  by  night  with  a  like  intent  in  the 
house  of  B. ;  (4),  theft  from  that  house ;  and  where 
he  pleaded  guilty  to  the  first  and  third  charges, — Held 
that  the  case  was  within  the  terms  of  section  468, 
and  that  the  words  "offences  of  the  same  kind "  are 
not  to  be  limited  by  the  explanation  to  that  section, 
but  include  a  case  like  this,  where  a  man  has  within 
a  year  committed  two  offences  of  house-breaking. 
Held,  also,  that  the  words  "offences  of  the  same 
kind''  are  not  limited  to  offences  against  the  same 
person.  Per  FiBU),  J. — ^The  explanation  to  section 
468  must  be  understood  as  extending  and  not  aa 
limiting  the  meaning  of  that  section.  Per  Nobbis, 
J. — Care  should  be  taken  that  accused  persons  are 
not  prejudiced  by  charges  being  joined,  and  the 
Court  should  at  all  times  be  anxious  to  lend  a  willing 
ear  to  any  application  upon  their  behalf  for  separa- 
tion of  charges,  and  for  separate  trials  upon  separate 
charges.  Empress  v.  Murari,  I.  L.  R.,  4  AIL,  147, 
dissented  from.    MAvn  Mita  o.  Empbbbs 

[I.  L.  Bh  eCalo.,  871 :  11  C.  L.  B.,  62 
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JOnnDEB  OF  OHABGES— eoii^4ii««c{. 


7. r  Theft,  reoeivlng  stolen  pro- 

perty,  giving  and  receiving  illegal  gratifl- 
oation,  and  fEilae  evidenoe. — Criminal  Froce' 
dure  Code,  1872,  <.  462,— Separate  eKargee,— Dis- 
tinct offencee, — The  accused  penons  were  tried  on  27 
charges,  comprising  the  offences  of  theft,  ahetment 
of  tiieft,  and  receiving  stolen  proper^,  in  1872-73; 
similar  offences  in  1873-74 ;  similar  offences  in  1874- 
75 ;  the  giving  and  recdving  of  illegal  gpratifications 
to  and  hy  public  senrants  in  1874-75;  and,  finally, 
the  fabrication  and  abetment  of  fabrication  of  false 
evidence  in  1876.  One  of  the  accused  was  convicted 
on  two  heads  of  charge,  and  the  rest  acquitted.  The 
convicted  appealed  against  his  conviction  and  sentence; 
and  the  Qovemment  appealed  against  his  acquittal 
on  the  other  heads  as  well  as  agiunst  the  acquittal 
of  the  rest.  Held  that  the  trial  was  irregular  under 
section  452  of  the  Code  of  Criminal  Procedure ;  and 
so  would  be  the  hearing  of  the  appeal.  •  The  High 
Court,  however,  heard  the  appeal  in  respect  of  offences 
in  1874-75  only,  it  appearing  that  this  course  did 
not  prejudice  the  accused  persons  who  had  been  fully 
and  fairly  tried  for  those  offences.  Quern  v.  Hav- 
XANTA   ....    I.  L.  B.,  1  BonL»  610 


8. 


Beoeiving»    retaining,    and 


dealing  in  stolen  "ffrapettj.— Criminal  Prooe^ 
dure  Code,  1872,  «.  453.— Penal  Code,  e$.  411, 413.— 
Offences  of  different  kinds, — Procedure. — A  prisoner 
cannot  be  tried  at  the  same  trial  for  receiving  or  re- 
taining (section  411^  Penal  Code),  and  habitually  re- 
ceiving or  dealing  in  (section  418)  stolen  property. 
The  proper  course  is  to  try  the  accused  first  for  the 
offences  under  section  411,  and  if  he  ii  convicted,  to 
try  him  under  section  413,  putting  in  evidence  the 
previous  convictions  under  section  411,  and  proving 
the  finding  of  the  rest  of  the  property  in  respect  of 
which  no  separate  charge  under  section  411  could  be 
made  or  tried  by  reason  of  the  provisions  of  section 
453  of  the  Criminal  Procedure  Code.    Iir  thb  katteb 

OF   THB  FSTITION  OV   UtTOX  EOOKDOO.      EmPBBSS 

o.  Uttom  Koonboo 

[L  li.  B.,  8  Oalo.,  684: 10  O.  Ii.  B^  466 


9. 


-  Bioting  and  hxxrU— -Penal  Code, 


ss.  147,  323.'-'Offfnce  made  np  of  several  offences. 
Rioting  Hud  hurt  in  the  course  of  such  rioting  are 
distinct  offences  and  each  offence  is  separately  punish- 
able.   Empbbsb  ov  Ihdia  v.  Ram  Adhiv 

[L  Ii.  B.,  2  AU^  139 


10. 


Criminal  Proce- 


dure Code,  8.  454. — Committal  on  two  separate 
charges. — Trial  as  for  one  offence. — Separate  tritU. 
— ^Wliere  persons  are  charged  with  rioting  and  also 
with  causing  hurt,  although  they  may  be  tried  as  for 
one  offence  under  section  454  of  the  Criminal  Proce- 
dure Code,  it  is  not  illegal  to  try  them  for  both  of- 
fences separately.  In  the  mattbb  ov  thb  pbtition 
OF  AMiBUDDnr.    Amibvdoin  v.  Fabid  Sabkab 

[L  I..  B.,  8  Calo.«  481 


U. 


Abandonment  of  child  and 


culpable  homicide.— Psiia/  Code,  ss,  804, 317.— 
JRxposure  of  child. — Where  a  mother  abandoned  her 
child,  with  the  intention  of  wholly  abandoning  it  and 


JOINDEB  OF  CELABGE8.  — Abandon- 
ment of  child  and  culpable  homicide— 
continued, 

knowing  that  such  abandonment  was  likely  to  cause 
its  death,  and  the  child  died  in  consequence  of  the 
abandonment, — Held  that  she  could  not  be  convicted 
and  punished  under  section  304  and  also  under  section 
317  of  the  Penal  Code,  but  section  304  only.  £h- 
FBB88  OF  IirsiA  V.  Baitvi  .    L  la.  B.,  2  AIL,  849 


12. 


Cheating  different  persona. 


— Criminal,Proeedure  Code,  1872,  s.  453. — Joinder  of 
charges. — Offences  of  the  same  kind  committed  in 
respect  of  different  persons, — Jf.  was  accused  of 
cheating  O.  on  two  different  occasions  and  also  of 
cheating  K.  on  a  third  occasion.  The  three  offences 
were  committed  within  one  year  of  each  other ;  and 
Jf.  was  charged  and  tried  at  the  same  time  for  tiie 
three  offences.  Held  that  such  joinder  of  charges 
was  irregular,  inasmuch  as  the  combination  of  three 
offences  of  the  same  kind,  for  the  purpose  of  one 
trial,  can  only  be  where  such  offences  have  been 
committed  in  respect  of  one  and  the  same  person,  and 
not  against  different' prosecutors,  within  the  period  of 
one  year,  as  provided  in  the  Criminal  Procedure 
Code.    Emfbbss  ov  lin>iA  o.  Mubabi 

CI.L^B.,4A1L,147 

Misappropriation  of  money 


13. 

at  different  UmBa,— Postmaster— Criminal  Pro- 
eedure  Code,  ss.  233,  234,— Offences  of  the  same  kind 
committed  in  respect  of  the  same  person. — Where  a 
postmaster  was  accused  of  having,  on  three  different 
occasions  within  a  year,  dishonestly  misappropriated 
moneys  paid  to  him  by  different  persons  for  money 
orders, — Held  that  the  offences  of  which  such  person 
was  accused  being  the  dishonest  misappropriations 
by  a  public  servant  of  public  moneys  (for  as  soon  as 
they  were  piud  they  ceased  to  be  tne  property  of  the 
remitters),  such  offences  were  "of  the  same  kind," 
within  the  meaning  of  section  234  of  the  Criminal 
Procedure  Code,  and  such  person  might  therefore, 
under  that  section,  be  charged  with  and  tried  at  one 
trial  for  all  three  offences.  JEmpress  v.  Murari,  J. 
L.  £.,  4  AIL,  147,  observed  on.  Qubbn- Empbbsb  v. 
JualaPbabad  LIi.B.,7  A1L,174 


14. Framing-  incorrect  record* 

forgery,  and  using  forged  document.— P<?imZ 
Code  (Act  XLV  of  1860),  ss.  167,  466,471.— Se- 
parate trials.— Offences  of  the  same  kind. — Amende 
ment  of  cAor^e.^-The  prisoner  was  committed  for 
trial  on  fifty-five  charges,  including  three  charges 
under  sections  167, 466,  and  471  of  the  Penal  Code.  At 
the  trial  before  the  District  Judge  sitting  with  asses- 
sors, the  Court  informed  the  prisoner  that  the  trial 
would  be  confined  to  the  three  charges  last  men- 
tioned. The  prisoner  was  convicted  on  these,  but  the 
Court  allowed  evidence  to  be  adduced  by  the  prosecu- 
tion on  all  the  remaining  chaiiges,  and  in  respect  of 
these  the  prisoner  was  acquitted.  On  appeal  to  the 
High  Court, — Held  that  the  District  Judge  should 
have  exercised  the  powers  conferred  on  him  by  sections 
446  and  446  of  the  Code  of  Criminal  Procedure,  and 
then  have  proceeded  to  hold  separate  trials ;  that  he 
should  not  have  tried  topfether  the  charges  under  sec- 
tions 167  and  466  of  the  Penal  Code,  as  the  offences 
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JOnrBBB  or  CHABQES.— Fraxnlxig  in- 
correot  reoorcU  forgery,  and  VMing  forged 
dootuuent — cotUinued, 

'  were  not  of  the  iame  kind  within  the  meaning  of  wc- 
t^on  453  of  the  Code  of  Criminal  Prooednre :  bat  the 
•convictions  on  these  eharges  were  upheld,  as  it  did  not 
appear  that  the  prisoner  had  been  prejudiced  by  the 
mode  of  trial  adopted.  If  thb  hattbb  or  tkb 
VBTiTioNov  Sbbutazh  Kuk.    Empsbbs  o.  Sseb- 

ITATH  KUB 

[I.  L.  B^  8  Calo^  460: 10  O.  L.  B^421 


16. 


Oflenoes  one  of  which  is  a 

Bummons  and  the  other  a  warrant  oaae.^ 
SummoHM  and  warrant  eatet, — Qriminal  Procedure 
Code,  M.  217  and  263,^Proeedure.^ln  the  investi- 
gation of  a  complaint,  which  forms  the  subject  of  two 
distinct  charges  arising  out  of  the  same  transaction, 
one  of  which  is  a  summons  and  the  other  a  warrant 
case,  the  procedure  should  be  that  prescribed  for 
warrant  cases.  Rajvabain  Eooitwab  «.  Lala 
TAMOLiRArx         .        ,    Lli.  B.»llCala,  81 

JOINT  ANOESTBAIa  BX7BINEBS. 

See  Casxs  undbb  Hindu  Law— Jonrr 
Family— Dbbts  akd  Joivt  Family 
bubinbss. 

JOINT     GONTBAOTOBB.     SUIT 
AGAINST- 

8ee,  CoBTBACT  Act,  s.  48. 

[LIi.B^8Calo^868 

LL.B^6Mad,87,ld8 

JOINT  DBBTOB.  »  W.  R,  418 

See  Cabbs  vndbb  CoNTBiBTmoir,  Suit 
TOB— Paymbnt  or  Joint  Dbbt  by  obb 
Dbbtob. 

See  LiMiTATiOK  Act,  1877,  abt.  12  (1871, 
ABT.14)  .        .    L  I..  B^  2  Gale,  96 

See  Casbs  ubdbb  Limitatiob  Act,  1877, 
ABT.  179— Joint  Dbbt— Joint  Juso- 

BUUrr-DBBTOBS. 

JOINT  BEGBITD. 

See  CA8B8  UNDBB  CONTBIBUTION,  SlTIT 
FOB— PaYMBNT  OB  JoiNT  DbBT  BY  ONB 

Dbbtob. 

See  Casbs  unbbb  ExBOxmoN  o»  Dbobbb 
—Joint  Dbobbb,  Exboution  of  and 
Liability  undbb. 

See  Casbs  undbb  Limitation  Act,  1877 
ABT.  179  (1869,  s.  20)— Joint  Dbobbb. 
See  Limitation  Act,  1877,  abt.  99  (1871, 
«.  100)  .        .    LI..B^4Galo^629 
[3  G.  li.  B^  480 
JOINT  I)E0BEN>HOU>BBB. 
See  Kitltifabiousnbss. 

[L  li.  B.,  1 AU^  444 

See  Casbs  undbb  Limitation  Act,  1877, 

ABT.  179— Joint  Dbobbb— Joint  Db- 

CBBB-HOXiDBBS. 


<MnrT   FAMILY. 


See  Enhanobunt  oi  Bbnt— KonoB  ov 
Enkancbmbbt— Sbbyicb  of  Notiob. 
ri.I<.B^4  0alc.,68S 
LIi.B^lOGalo.,488 

See  HiNDir  Law— Joint  Family. 

See  Hindu  Law— Will— Powbb  of  Dib- 

POBITION— GBNBBALLY. 

[L  I..  B.,  1  BosL,  661 

L  I..  B^  6  Bom.,  48 

See  Casbs  undbb  Hindu  Law— Aiibna- 

TION— AlIBNATION  BY  FaTHBB. 


JOINT  FAMILY  FBOPEBTY. 

See    COMFBOMISB— CONSTBUCTION, 


En. 

FOBOINO,      EfFBOT     OF     AND     SBTTZB^ 
ABIDB  COMPBOMISB. 

ILL.B^1A1L»66I 

See  Casbs  undbb  Ezbcution  of  Dbcbbb 

— MoDB  OF    Ezboution— Joint  Pbo- 

FBBTY. 

See  Casbs  undbb  Hindu  Law— Pabti- 

TION. 


Buit  for  share  of— 

See  Dbobbb— FoBM  of  Dbcbbb— Possbs- 

sioN        .        .    I.  L.  B^  1  Bom.,  96 

[L-L.  B^  6  Bom^  403, 480, 488 

8  MacL,  177 

See  Cabbs  undbb  Limitation  Act,  1877, 
ABT.  127  (1859,  8. 1,  CL.  13). 

See  Casbs  undbb  Pabtibs — PaIktibs  to 
Suits— Joint  Family. 

See  Casbs  xnn>BB  Salb  in  Exboution  of 
Dbobbb— Joint  Pbopbbty. 

JOINT   FBOFEBTY. 

See  Casbs  undbb  Co-shabbbs. 

See  Casbs  undbb  Ezboution  of  Dbcbbb 
— MoDB  of  Exboution— Joint  Pbo- 
pbbty. 

See  Casbs  undbb  Salb  in  Exboution  ov 
Dbobbb— Joint  Pbopbbty. 

JOINT  TENANGY. 

See  SUBTIVOBSHIP. 

[2  BouL,  66 :  and  B(L,  68 

JOINT  TENANTS  FOB  LIFR 

See  Hindu  Law— Inhbbitanob— Spbcial 
Hbibs — ^Fbmalfs— Widow. 

[LL.B^lMad«,280 
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cations •        .        .        • 


Col. 
2761 
2761 
2762 

2765 


Digitized  by 


Google 


(    2761    ) 


DIOEST  OF  CASBS. 


(    2762    ) 


8e€  Land  AoQiminoir  Act,  1870. 

[11B.I..B^280 

18  B.  Ii.  R^  188, 800 

16B.Ii.R,187 

Bee  LooAL  iHYiSTZOATioir .  12  W.  B.,  78 

Bee  WiTVBSS— Cbimikal  Cabis— Pbbsoit 

COMPBTBNT  TO  BB  WlTirBSS. 

[L  L.  B.,  8  AIL,  678 

TB.I«.B.,  A.Or^l5 

7W.B^180 

20W.B.,Cr^78 


i! 


Discretion  of— 


See  Appbllatb  Coitbt— Ezbsoisb  of 
PowB&B  IN  Yabious  Cabbb— Gbnbbal 
Casbs         .       L  Ii.  B.,  8  BonL,  804 

Bee  Cbbtivioatb  ob  Administbation— 
Natubb  and  Fobk  OB  Cbbttfioatb. 

[4  a  Ii.  B^  A.  O^  149 

Bee  Cbbtibioatb  ob  Adxinistsation — 

CANCELICBNT    OB    BBOAUi    OB     CBBTTFI- 
OATB       .     8  B.  li.  B.,  Ap^  14,  note 
Bee  CoNFBSBioN  ob  Jitdokbnt. 

[8  B.  I<.  B^  A.  C^  888 

Sm  Hindu  Law — Citbtox— Mahoxbdans. 

[I.  Ii.  B^  8  Oalo^  894 

Bee    Cabbb    itndbb    Spboiai^    Appbait— 

Othbb  Ebbobb   ob  Law  and  Pboob- 

DUUB— DiBOBBTION,    EZBBOIBB    OF,    IN 

TAsiouB  Cabbb. 
Bee  Summons        .    16  B.  L.  B,  Ap^  12 


acting  in  BngUBh  Department 

of  High  Court 

Bee    Tbanbfbb    of    Cbiminal    Cabb — 
Obnbbal  Cabbb. 

[I.  L.  B^  1  Calc,  219 

1.  APPOINTMENT  OP  JUDGE. 


!• —  Ck>n8ent  of  Governor  Qene- 

T9lr-Aet  XXIX  of  1845.—Baeifleaiion.-^The 
coiuent  of  the  Governor  General  in  Council,  as 
required  by  section  5  of  Act  XXIX  of  1846,  to  the 
appointment  of  a  Joint  Judge  had  to  be  given  before 
the  appointment  was  made.  The  doctrine  of  subse- 
quent ratification  does  not  apply  in  a  criminal  case. 
Rbg.  v.  Rama  bin  Gopal       •        .    1  Bom^  107 


2.  DUTY  OP  JUDGE. 


2. 


Trial  of  question  of  faot-- 


Oround  for  deeieion. — Private  knowledge  or  tii- 
formation. — Public  rwmowr. — In  trying  a  question 
of  fact,  no  Judge  is  justified  in  acting  principally  on 
his  own  knowledge  and  belief,  or  pubUc  rumour,  and 
without  sufficient  legal  evidence.  Mbbthttn  Bibbb 
o.  Bttshbbb  Khan 

[7  W.  B^  P.  C^  27 :  U  Moore'a  I.  A^  218 


8. 


Private  knowledge 


or  information, — ^A  Judge  ought  not  to  import  his 


JXTDQ'R-^eontinmed, 

2.  DUTY  OF  JUDGE— <»o«it»««({. 
!Prial  of  question  of  tAGt-^onHnned, 

own  private  knowledge  or  opinion  into  a  case,  but 
ought  simply  to  decide  the  issues  before  him  and  on 
the  evidence  before  him.  Mbhbbookisba  «. 
Bhabhatb  Mbbdha  .  .  2W.  B^ActX»29 
Baa  «.  Ytanxatray  Shbinitab. 

[7  BouL,  Or.,  60 
Lalla  Mbwa  Lall  «.  Sbbb  Mahato 

[26W.B^162 

4.  Knowledge   of 

foots. — Judge  ae  a  witneee. — ^A  Judge  cannot  with- 
out giving  evidence  as  a  witness,  import  into  a  case 
his  own  knowledge  of  particular  facts.  Hubpub- 
8KAD  V,  Shbo.Dtal.  Rak  Sahot  V,  Shbo  Dtal. 
Baucokund  «.  Shbo  Dtal.  Rak  Sahot  «.  Bal- 
MOKUND      .    Ii.B^8LA^259:  26W.  B^56 

6.  ■  Judicial  notioe.— Ji(i^m«»^  of 

proper  Court. — It  is  within  the  province  of  a 
District  Judge  to  know,  and  it  is  his  business  to 
declare  if  he  knows,  whether  a  decree,  'produced 
before  him,  of  a  Court  within  his  district,  was  ob- 
tained in  a  proper  Court  and  is  such  as  he  can  take 
S*  didal  notice  of.  Bukbhoollah  Chowdbt  «. 
UB  Chtjndbb  Chund  .    16W.  B^248 


8.  — — — — — ^— —  Opinion  of  aeeee* 
eor, — Personal  knowledge. — ^A  Sessions  Judge  should 
not  import  into  his  judgment  the  opinion  of  an 
assessor  derived  from  personal  knowledge  and  unsup- 
ported hj  evidence  on  the  record.  Qubbn  «.  Bax 
Chvbn  KirBXOKAB  *  .    24  W.  B^  Cr^  28 


8.  POWER. 
-  Vower  ot,  to  delegate  to 


7. 

BOTB  examination  of  wltnesaea.— In  a  case  of 
the  assessors  viewing  the  scene  of  the  offence  the 
Judge  cannot  delegate  to  them  his  power  of  examining 
witnesses  on  the  spot.  Qubbn  «.  Chuttbbdhabbb 
Senoh 6W.  B^Cr^69 

8. 


Fronooneing  Judgment  out 
of  Court. — Irregulariig  in  eriminal  case, — Where 
a  Magistrate  conducted  and  closed  the  trial  in  the 
established  Court-house,  but  could  not  by  reason  of 
illness  pronounce  judgment  which  he  did  at  his 
private  house, — Held  that  the  Judge  was  not  compe- 
tent to  quash  the  sentence  on  this  ground  and  to 
order  a  new  trial  bv  the  Magistrate,  hu  power  being 
limited  to  refer  the  case  for  consideration  of  the 
High  Court  under  section  484^  Criminal  Procedure 
Code,  1861.    GtoVBBNiCBNT  V.  Holabbb  Singh 

[1  Agra,  Or^  17 

8« Holding  outoherry  in  Mun- 


aifB  Court. — Irregularitg  in  trial  qf  civil  case- 
Consent  of  parties, — ^Where  a  District  Judge  took 
advantage  of  his  presence  m  the  locality,  and  heard 
and  decided  a  suit  in  the  Munsif  s  Court,  which  had 
originally  been  instituted  in  that  Court,  but  subse- 
quentiy  transferred  to  the  Judge's  Court  for  trial, 
and  it  appeared  that  the  course  tidcen  was  with  the 
consent,  implied,  if  not  express,  of  both  parties,  who 
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Holding  cutoherry  in  MwiBifPt  Court— 

oowtinued. 

were  pepresented  at  the  hearing,— JJ^W  that  the 
pUtrict  Judge  was  jugtified  in  tddng  the  ooone  he 
had  done.    Madhaky  «.  Qobusdhtk  Hulwai 

[I  L.  B.,  7  Gala,  684:  9  O.  !■.  B.,  d08 
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10. 


^  ;r"  ^  ^^ Deciding  oaae  on  evidenoe 

taJLenby  hispredeoesBor.— /rre^it^ort^  in  cHmi- 
nal  ca«0.— In  the  case  of  several  prisoners  who  were 
tried  by  a  Sessions  Court  consisting  of  a  Judge  and 
assessofs,  the  latter  convicted  them,  which  finding  was 
recorded  by  the  Judge.  The  Judge,  however,  post- 
poned giving  judgment  and  left  the  district  without 
recording  his  finding  or  his  judgment^  and  the  Judge's 
successor,  after  considering  the  evidence  which  had 
been  taken  before  his  predecessor,  convicted  and 
passed  sentence  on  the  prisoners.  Beld  that  the 
conviction  was  not  valid  and  the  trial  had  not  been 
completed.  The  High  Court  accordingly  set  aside 
the  conviction  and  ordered  the  re-trial  of  the  prisoners 
upon  the.  charges  upon  which  they  were  committed 
for  trial.    QujiBir  v,  Gow  Nobhyo 

[21W.K,Or..47 

See  Tabada  Balabu  «.  Qubbk 

CLUB^S]ICad.,U2 

QuRBN  V.  BiraHOOirATH  Dobs 

[28  W.  B.,  Or,  60 

U. 


--  Power  of  Judge  to  deal  with 

evidenoe  taken  by  his  predeoeesor.— C»oa 
Procedure    Code,   e.    W.— Searing    of    eutt^-A 
Subordinate  Judge,  having  taken  all  the  evidence  in 
a  suit  before  him,  adjourned  the  case  to  a  future  date 
for  disposal    Upon  the  date  fixed  a  further  adjourn- 
ment was  made.    The  Subordinate  Judge,  at  this 
stage  of  the  proceedings,  was  removed,  and  a  new 
Subordinate  Judge  was  appointed.    Beld  that  the 
trial,  so  far  as  it  had  gone  before  the  first  Suborfinate 
Judge,  was  abortive,  and,  as  a  trial,  became  a  nullity. 
Meld,  also,  that  the  duty  of  the  second  Subordinate 
Judge,  when  the  case  was  called  on  before  him,  was 
to  fix  a  date  for  the  entire  hearing  and  trial  of  the 
case  before  himself;  that  he  might,  at  the  request  of 
the  pleaders,  have  flixed  the  same  day  upon  which  the 
case  was  called  on  and  proceeded  to  t^  it  at  once; 
and  that  the  trial  should  then  have  proceeded  in  the 
ordinary  way,  except  that  the  parties  would  be  allowed, 
under  section  191  of  the  CSvil  Procedure  Code,  to 
prove  their  allegations  in  a  different  manner.   Jaaram 
Bae  ©.  If  wain  Lai,  L  X.  J2„  7  Alt,  867,  referred  to. 
AvzAL-uir-irissA  Bbqam  v,  Al  Ali 

|XIi.B.,8AlL,d5 


12. 


•  CivU  Procednre 


Code,  1882,  e,  IdL—HeaHng  of  euit.-^TriaU'- 
Death  or  removal  of  Judge  during  euU.— Procedure 
to  be  followed  by  neio  Judge,^The  trial  of  a  suit 
before  a  Subordinate  Judge  was  completed  except  for 
argument  and  judgment,  and  a  date  was  fixed  for 
hearing  argument  At  this  point  a  new  Subordinate 
Judge  was  appointed,  and  he  passed  an  order  direct- 
ing a  further  adjournment  and  fixing  a  particular 
date  for  disposal  of  the  case.   After  some  further  ad- 
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8.  POWER— (Wflilt'aKMl. 
Power  of  Judge  to  deal  with  evidenoe 
taken  by  his  -predBOeeBOT-^ontinued, 
joumments,  the  Subordinate  Judge  delivered  judg- 
ment, having  heard  argument  on  1x>th  sides  upon  the 
evidence  taken  by  his  predecessor.     The  District 
Judge    having   on  appeal  upheld  the   Subordinate 
Ju^'s  decbion,  a  second  appeal  was  preferred  to  the 
High  .Court,  and  an  objection  was  raised  on  the 
appellant's  behalf  that  the  proceedings  taken  before 
the  Subordinate  Judge  were  void,  and  he  could  not  be 
said  to  have  tried  the  case,  inasmuch  as  no  evidenoe 
was  taken -before  him,  and  his  judgment  was  based 
solely  on  evidence  recorded  by  his  pnredecessor.       No 
objection  of  this  kind  was  taken  in  either  of  the 
Courts  below.    Held  by  the  Full  Bench,  that,  with 
reference  to  the  grounds  of  appeal,  and  under  the 
circumstances  of  Sie  case,  the  officer  who  passed  the 
decree  in  the  Court  of  first  instance  had  jurisdiction 
to  deal  with  and  determine  the  suit  in  the  mode 
in  which  he  did.      Jagram  Daee  v.  Narain  Lai, 
L  L,  M,,  7  All.,  867  ;  and  AfzaUun-nisea  Begam  v. 
Al  AH,  L  L.  £.,  8  All.,  36,  discussed.  Per  Straight, 
OffSf.  C.  J.,  that  as  no  objection  was  raised  before  the 
Subordinate  Judge  to  his  taking  up  and  dealing  with 
the  case  in  the  mode  in  which  he  did,  but  the  evidenoe 
was  discussed  and  criticised  on  both  sides,  there  had 
been  a  waiver    on   the  part  of  the  appellant   in 
reference  to  the  action  of  the  Subordinate  Judge 
of  which  he  now  sought  to  complain.  Per  Oldpixld, 
J.,  that  where  a  Judge  takes  up  a  trial  begun  bv 
another,  although  the  law  permits  him  to  de^  with 
the  evidence  taken  by  his  predecessor  as  if  he  himself 
had  taken  it  down,  be  must  deal  with  it  judicially^ 
and  try  the  cause  as  though  it  had  oome  before  him 
in  the  first  instflbce,  and  there  must  bo  a  hearing 
of  the  entire  case  before  himself ;  and  in  every  case  it 
has  to  be  seen  whether,  as  a  matter  of  fact,  there  has . 
been  a  real  trial  and  hearing  of  the  entire  case  by  the 
Judge ;  and  if  the  evidence  previously  taken  was  not 
judicially  dealt  with,  counsel  heard  upon  it,  and  the 
entire  case  fully  heard  and  tried,  l^re  has  been 
no  trial  in  the  legal  sense  of  the  word,  and  the 
proceedings  must  be  set  aside.     Jagram   Das  v. 
Narain  Lai,  L  X.  R.,  7  All.,  857  ;  and  AftaUun-nie- 
ea  Begam  v.  Al  Ali,  I.  L,  B.,  8  AIL,  36,  followed. 
Per   Mahmood,  J.,  that  although  it  is  true  that 
*'a  trial  must  be  one,  and  must  be  held  before 
one  Court  only,"  the  identity  of  the  Court  is  not 
altered  by  a  new  Judge  being  appointed  to  preside  in 
such  Court;  that  when  a  trial  goes  on  for  more  than 
one  day,  each  day  constitutes  a  separate  hearing,  and 
that  such  hearings  cannot  be  treated  as  a  trial  heard 
on  the  original  date;  that  the  Civil  Procedure  Code 
does  authorise  a  Judge  to  take  up  a  case  which 
has  been  partly  heard  before  his  predecessor,  and 
to  continue  it  from  the  point  at  which  his  predecessor 
left  off;  that  where  the  Judge  who  has  partly  heard 
a  .case  dies  or  is  removed,  the  trial,  so  far  as  it 
has  gone  before  him,  is  neither  abortive  nor  becomes 
a  nullity ;  that  the  new  Judge  is  not  required  to  fix  a 
day  for  the  entire  hearing  of  the  suit  before  himself, 
nor  is  there  anything  to  prevent  him  from  taking  up 
a  trial  which  has  been  partly  heard  by  his  predecessor, 
and  to  proceed  with  it  as  if  it  had  been  commenced 
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JUDQB — conHntted, 

8.  POWER— «)»<»»««<i. 
Power  of  Judge  to  deal  with  evldenoe 
tc^en  by  his  ptedeoeBBOT—eowHimed. 
before  hinwelf ;  that  the  Code  doe»  not  recognise  snch 
prooednre   m  amonnting  to  separate  triab;    that 
the  Judge  who  succeeds  another  after  a  trial  which 
has  partly  proceeded  before  his  predecessor  is  not 
bound  to  fix  a  new  day  for  commencing  the  trial 
de  novo,  nor  should  the  trial  proceed  before  the 
new  Judge  as  if  the  day  were  the  first  on  which  the 
case  had  ever  come  on  for  hearing ;  that  the  evidence 
recorded  by  the  preceding  Judge,  by  the  mere  fact 
of  being  upon  the  record,  is  if  to  facto  evidence  m  tiie 
cause,  and  could,  under  section  191  of  the  Code, 
be  treated  by  the  succeeding  Judge  "as  if  he  himself 
hiid  taken  it  down  or  caused  it  to  be  made;"  that 
when  the  case  comes  on  for  hearing  before  the  new 
Judge,  there  is  no  necessity  for  putting  in  the  deposi- 
tions of  witnesses  which,  though  taken  by  his  prede- 
cessor, are  already  upon  the  record ;  that  such  deposi- 
tions must  be  dealt  with  as  materials  of  evidence 
before  the  new  Judge;  that  a  judgment  and  decree 
upon  such  evidence  are  neither  illegal  nor  absolute 
nullities,  there  being  no  want  of  jurisdiction ;  that 
when  such  judgment  and  decree  are  passed,  the  Court 
of  first  appeal  is  prohibited  by  section  664  of  the 
Code  to  order  a  trial  de  novo,  but  is  bound  by  section 
6G5  of  the  Code  to  decide  the  appeal  upon  the 
evidence  on  the  record;  that  where  further  issues  are 
directed  to  be  tried,  or  additional  evidence  is  to 
bo  taken,  the  Court  of  Appeal  is  bound  to  act  accord- 
ing to  the  provisions  of  sections  566,  668,  and  669  of 
the  Code,  but  cannot  order  a  new  trial  j  that  even  when 
there  has  been  an  irregularity  on  the  part  of  the  first 
Court  in  receiving  or  rejecting  evidence,  the  provi- 
sions of  section  678  of  the  Civil  Procedure  Code  and 
section  167  of  the  Evidence  Act  prohibit  the  reversal 
of  a  decree  and  the  remand  of  a  case  for  new  trial, 
unless  the  irregubirity  affects  the  merits  of  the  case 
or  the  jurisdiction  of  the  Court.    Jagram  Dag  v. 
Naraxn  Lai,  L  L,  R.,  7  All,  857;  and  AfzaUun-nu- 
»a  Begam  v.  Al  Ali,  L  L.  B,,  8  AIL,  85,  dissented 
from.    Jadu  Rai  v.  Eakizak  Hubain 

[I.  I*.  B,  8  AIL,  676 

13. Fower  of,  to  try 

ease  irregularly  by  consent  of  parties. — Determina- 
tion of  case  by  Judge  who  has  not  taken  evidence 
in  it, — ^The  parties  to  a  suit  which  is  being  tried  in  a 
Court  of  first  instance  have  a  right  to  insist  upon 
having  all  the  advantages  which  attach  to  a  pubUc 
hearing  of  the  whole  case  and  the  examination  of  all 
the  witnesses  in  open  Court  before  the  Judge  who  is 
judicially  to  determine  the  matter  in  dispute  between 
them,  although  they  may,  either  expressly  or  implied- 
ly, consent  to  the  suit  being  determined  by  a  Judge 
who  has  not  been  present  throughout  the  trial,  and  to 
his  taking  into  consideration  evidence  which  has  not 
been  given  before  hun.  Sooebndbo  Pbbshad  Dobbt 
V,  NXJNDUK  MiSSBK  .     21 W.  B^  196 

4  QUALIFICATIONS  AND  DISQUALIFICA- 
TIONS. 


JUDGE  —continued. 
4  QUALIFICATIONS  AND  DISQUALIFICA- 

TlOHfS— continued. 
DiBqUAltBLOAUon— continued. 

any  personal  interest.    Calotttta  Stbam  Tua  Co.  «. 
HoBBBiN  Ibbahim  Bif  Johub 

[Bourke,  O.  O^  278 

QTJBBir  V.  BOZDONATH  SiNGH  .  8  W.  B^  Ct.,  29 


16. 


Interest  in  case. 


'—Municipal  cases. — Magistrate  also  VieC' Chair' 
man  of  Municipality. — Where  a  Magistrate  was  also 
Vice-Chidnnan  of  a  Municipal  Committee,  it  was  held 
he  could  impose  fines  under  Bengal  Act  III  of  1864. 
Anonyuods  ....    8W.  B.»Cr.,88 

Interest  in  case. 


14. 


Disqualification.  —Interest  in 


16. 

— Judge  as  a  witness. — The  jailor  of  a  district  jail 
being  accused  by  one  of  the  jail  clerks  of  falsifying 
his  accounts  and  defrauding  the  Government,  the 
matter  was  enquired  into  by  the  District  Magistrate, 
and  the  jailor  was,  by  the  Magistrate's  order,  placed 
on  trial  before  a  Bench  of  Magistrates,  consisting  of 
the  District  Magistrate  himsdf  ,  L,,  the  Officiating 
Superintendent^  the  Jail,  and  three  other  Honorary 
Magistrates.     The  prisoner  and  his  pleaders  were  al- 
leg^  to  have  stated  before  the  commencement  of  the 
trial,  on  being  questioned,  that  they  had  no  objection 
to  the  ooipposition  of  the  Bench,  but  after  the  charges 
had  been  framed,  the  prisoner's  counsel  objected  to 
the  Bench  as  formed.       The  District  Magistrate 
directed  the  Government  Pleader  to  prosecute,  and 
both  the  District  Magistrate  and  L.  gave  evidence  for 
the  prosecution.    After  the  case  for  the  prosecution 
was  closed,  two  formal  charges  were  dravnv  up, — 
namely,  tlmt  the  prisoner  had  debited  Oovemment 
with  the  price  of  more  oil-seed  than  he  actually  pur- 
chased, and  that  he  had  received  payment  for  certain 
oil  at  a  higher  rate  than  hie  credited  to  Qovernment. 
The  moneys,  the  receipt  of  which  were  the  subject  of 
the  first  charge,  were  obtained  by  the  prisoner  on  the 
strength  of  certain  vouchers  which  he  had  induced  L. 
to  sign  as  correct,  and  L.  had  sanctioned  the  sale  at 
the  rates  credited  to  Government.    Upon  the  prison- 
er's giving  the  names  of  the  witnesses  he  intended  to 
call  in  his  defence,  L.  was  deputed  by  his  brother 
Magistrates  to  examine  some  of  them  who  were  con- 
nected with  the  jail,  in  order  "to  guard  against 
deviation,"  and  the  depositions  so  taken  were  placed 
on  the  record,  "to  be  used  by  either  party,  though 
not  themselves  as  evidence."     The  prisoner  was  con- 
victed.   On  a  motion  to  quash  the  conviction, — Held 
that  L.  had  a  distinct  and  substantial  interest  which 
disqualified  him  from  acting  as  Judge.  Held ;  further, 
that  although  a  Magistrate  is  not  disqualified  from 
dealing  with  a  case  judicially  merely  because  in  his 
character  of  Magistrate  it  may  have  been  his  duty  to 
initiate  the  proceedings,  yet  a  Magistrate  ought  not 
to  act  judicially  in  a  case  where  there  is  no  necessity 
for  his  doing  so,  and  where  he  himself  discovered  the 
offence  and  initiated  the  prosecution,  and  where  he  is 
one  of  the  principal  witnesses  for  the  prosecution. 
QuBBN  V.  Bholanath  Sen 

[I.  L.  B.,  2  Calc,  28 :  26  W.  B.,  Cr.,  67 
17, Disqualification 


ca*«.— Judges  should  uot  try  cases  in  which  they  have   |    of  servant  of  Corporation  of  Calcutta  to  adjudicate 
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JXTDGE—coiUinMsd, 
4  QUALIFICATIONS  AND  DISQUALIFICA- 
TIONS—eoi»<<iMM<l. 
Biaqualifloatlon— coii<»jMi«<l. 

on  tummon$  at  inttanee  of  Corporation.'^A,,  alleged 
to  have  carried  on  buBiness  in  Calcutta  withoat  having 
taken  oat  a  lioenae  under  Bengal  Act  lY  of  1876,  was 
summoned  at  the  instance  of  the  Corporation  by  B.,  a 
servant  of  the  Corporation  and  also  a  Justice  of  the 
Peace.  The  case  was  subsequently  heard  by  B.,  who 
convicted  A,  and  sentenced  him  to  pay  a  fine.  Seld 
that  the  proceedings  and  ultimate  conviction  of  A» 
were  illegal,  inasmuch  as  B.  being  a  servant  of  the 
prosecutor,  %,e.,  the  Corporation,  had  such  an  interest 
as  might  give  Mm  a  bias  in  the  matter,  and  that  con- 
sequently he  ought  not  to  have  sat  as  Justice  of  the 
Peace  either  at  the  granting  or  upon  the  hearing  of 
the  summons.  Wood  o.  CoBPORATioir  ov  ths 
Town  of  Calcutta 

[L  Ii.  B^  7  Calo.,  822 : 9  C.  L.  B^  108 

8oe  QuiBf  «.  Taxivbi  Chitbn  Bobb 

[21 W.  B^  Or,  81 

where  it  was  held  that  there  vras  nothing  absolutely 
illegal  in  a  Municipal  Commissioner,  also  editor  of  a 
newspaper,  trying  a  case  of  which  he  had  expressed  a 
strong  opinion  in  his  paper. 


18.- 


-Trauifn'  qfntii:-^ 


Jtu2as  •xorciting  $xeouUve f^neUong,— Bengal  Civil 
Courf*  Act  (VI  of  1871),  i.  25.— 4c/  XIV  of  186^, 
9,  26, — An  officer  who  exercises  executive  and  judicial 
functions  having  himself  dealt  with  a  certain  matter 
and  f<mned  and  expressed  an  opinion  upon  its  merits 
in  his  executive  capacity,  and  having  further  advised 
and  directed  litigation  m  support  of  this  view,  is  in 
consequence  disqualified  from  dealing  as  a  Judge 
with  this  same  question  when  it  comes  into  Court  and 
has  to  be  dealt  with  judicially.  LoBUBZ  DoxiBi  v. 
AB8A1C  Railway  abd  TsABiNa  Co. 

[L  Ii.  B«  10  CalOs,  916 


19. 

Biat,- 


Jurisdieiion,  — 


Maffittrate^9  jurisdiolion  where  eomplainant 

ie  hie  prtDOte  eervani.-'Leffality  of  eonvictum  and 
eentenee  paeeed  hy  ench  Magietrate  in  ench  a  caee.-^ 
The  mere  circumstance  thi^  a  trying  Magistrate  is 
the  master  of  the  comphunant,  does  not  deprive  the 
Magistrate  of  his  jurisdiction,  though  it  is  expedient 
that  such  a  complaint  should  be  referred  to  another 
Magistrate.  Ib  bb  thb  pbtitiob  of  Babafa 
^  [I.Ii.B.»9Bom^l7SI 


20. 


QualifLoation  as  witness.— 


Judge  giving  evidence  in  caee. — ^A  Judge  cannot 
give  evidence  in  a  case  merely  by  making  a  state- 
ment of  fact  in  his  judgment.  If  he  intends  the 
Courts  to  act  upon  his  statement,  he  is  bound  to 
make  that  statement  in  the  same  manner  as  any  other 
witness.    RouflBBAU  «.  Pihto  7W.  B^189 

KiSHOBB  SiveH  V.  Gttkbbsh  Mooxbbjbb 

[9  W.  B.,  252 

See  Ib  thb  xattbb  ov  thb  pbtitiob  op  Hitbbo 

Chttbdbb  Paui  .    20  W.  B.,  Cr.,  76 

EALLOBAB  ».  GlTBOA  QOBIBD  EOT  ChOWDHBT 

C26W.B..121 


4.  QUALIFICATIONS  AND  DISQUALIFICA- 

TI0N8— «o«^'»iMif. 
QoaUfloation  as  wltaoss    eonHnued, 

21. CompeUnt  wOmees 

in  trial  ofeaee  inttUnted  bg  himieelf. — ^A  Judge  la  a 
competent  witness  and  can  gfive  evidence  in  a  case 
being  tried  before  himself  even  though  he  Uud  the 
complaint  acting  as  a  public  officer,  provided  that  he 
has  no  personal  or  pecuniary  interest  in  the  subject 
of  4;he  charge,  and  he  is  not  precluded  thereby  from 
dealing  judicially  with  the  evidence  of  which  his  own 
forms  a  part.    Qubbb  «.  Mukta  Sib&h 

[6B.I1.B.,  A.  Cr.,7:  18  W. B., Or.. 60 

JUDGE  OF  HIGH  OOUBT. 

— — — -  Grant  of  applieationfor  leave  to  in- 
eiitnte  enit  which  had  been  refkeed  hg  another  Judge, 
— Leave  to  institute  a  smt  relating  to  property  out  of 
the  jurisdiction,  as  well  as  to  property  within  such 
jurisdiction,  was  refused  bv  one  Judge  on  the  dOth 
June  1874.  The  same  appHcation,  in  the  same  suit, 
between  the  same  parties,  relating  to  the  same  pro- 
perty, and  founded  on  the  same  cause  of  action,  was 
made  before  another  Judge  on  the  16th  December 
1874>  and  the  leave  prayed  for  was  g^nted.  Held 
that  the  order  should  not  have  been  made,  and  that 
it  should  be  diseharged.  YxTHBLiBeA  MuBiUiT 
V,  CuvDASAWia  MuDBLLT  .  8  MacL,  21 


Power  of — 


See  Appbal  ib  Cbixikal  Casbb — Pboob- 
DUBB  .  .    9B.Ii.  R,  Ap.,6 

See  Bbbgax  Rbo.  Y  of  1812,  s.  26. 

|[B.  U  B.,  Sup.  You  656 

See  Cbbtipioatb  ov  Adiobistbatiok — 

CaBCBUCBBT  OB  BBCALL  OP  CbBTIPI- 

oatb.  .    6B.IJ.B.,  Apu^ai 

See  Cabbs  undbb  Supbbibtbbdbkob  of 
High  Coubt. 

JUDGE  OF  THB    8ITFBEME  COUBTS 

USl  INDIA. 

Bower    of  acting   ae    Judge    and 

Jurg, — By  the  constitution  of  the  Supreme  Courts  in 
India,  the  Judges  for  the  purpose  of  the  trial  of  an 
action  sit  as  a  Jury  as  well  as  Judges,  and  the  same 
weight  is  to  be  g^ven  to  a  decision  of  the  Judges,  in 
such  circumstances,  as  to  the  verdict  of  a  Jury  in 
England  in  which  Ihe  Judge  who  tries  the  case  makes 
no  objection.  Mbbadeb  Mahohbd  Cazub  Sbbabbb 
V.  Ally  Mahoxbd  Shoobbbt 

[6Moore*Bl.A^27 

JUDGES,  piFnBBBNCB  OF  OPINION 
BBTWESSN— 

See  Casbb  ubdbb  Ciyil  Pboobdubb  Codb, 

1882,  s.  675. 

See  Lbttbbs  Patbbt,  Hioh  Coitbt,ol.  15. 

[4  B.  li.  B.,  A.  C 10, 181 

B.  li.  B.y  Sup.  VoL,  684 

18  W.  B.,  810 

14W.  B.,208 

LL.B.»10Calo.,106 
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JXTDGES,  DIFFEBSNCB  OF  OPHriON 
HBTWSEN— tfon^tfftWMf. 

896  Lbttbbs  Patbht,  High  CJotjbt,  ol.  86. 

[L  If.  B.,  3  Bom.,  SU)4 

14  Moore's  I.  A^  209 

Se9  LBTTIB8     Patbht,    High    Coubt, 

N.  W.P.,OL.  10  .  LIi.B.,lAlL,lSl 

8eB  Rbfbbbnob  to  Full  Bbnch. 

[L  Ii.  B^  8  OalOs,  20 

JTTDOIONT. 

CoL 

1.  Civil  Caabb 2769 

(a)  What  amouitts  to—      •        •        •  2769 
\h)  Labguagb  OB—-      .        .        .        •  2770 

(c)  FOBK  AHD  CJONTEirrS  OB  JCDGHBHT  .  2770 
id)  Jin)GMBNT  GOVBBHIKG        OTHBB 

'      CAflBS 2776 

(«)  COHBTBUOTIOH  OB  JUPGXBNT    .  .  2777 

Or)  Right  to  Cofibb  of—  .        .        .  2777 

2.  Cbikinal  Casbs  ....  2778 

See  Cabbs  inn)BB  Lbttbbs  Patekt,  ol.  16. 

See  LnciTATioK  Act,  1877,  abt.  177. 

CI.Ii.B.,lAlL»644 

■  Copy  of;  DeduotioiLof  time  neoes- 

Bary  for  obtaining. 
See  Cabbb  ijhdbb  Lixitatiov  Aot,  1877* 
8. 12,  (1871,  b.  18). 


-  Notes  of;  to  explain  deojree. 


See  Dbobbb— €!on8tbuction  of  Dbobbb 
— Gbnbbal  Cabbb. 

LLI<.B.,lBom.,168 

—  Beversal  of— 

See  Cabbb  uvdbb  Afpbllatb  CorsT — 
Ibtbbfbbbncb  with  akd  powbb  to 
yabt  obdbb  of  Lowbb  Coubt. 

—  Variation  of  or  addition  to— 

See  Cbim IBAL  Pboobdubb  Codb,  1882,  8. 

867  (1872,  8. 464)  L  Ii.  B.,  8  Mad.»  48 

[2dW.B.,Cr.,49 

1.  CIVIL  CASES. 
(a)  What  axoubtb  to. 


1. Beoord  of  impression  or  opi- 
nion on  partial  evidence.— Where  a  District 
Judge  on  appeal  made  an  order  of  remand  nnder  Act 
VIII  of  1859,  tection  866,  that  evidence  might  be 
taken  on  one  of  the  points  raised,  and  at  the  same 
time  recorded  the  impression  which  his  mind  had 
received  on  the  other  parts  of  the  case,  it  was  held 
that  the  opinion  so  recorded  was  not  a  judgment  on 
appeal,    ^lobam  Baboo  v.  Ibbub  Chundbb  Baboo 

[28  W.  B.,  77 

Memoranda  of  opinions.- 


JXTDOHEXTF— ooftitiNiMl. 

1.  CIVIL  CASBS— «Ofi<»MM«i. 
(a)  What  amoubts  TO'-towtmued, 
Memoranda  of  opinions — cowtiwued, 
before  the  judgment  in  the  case  was  pronounced  in 
open  Court,  are  not  judgments,  but  merely  memo- 
randa of  the  opinions  and  arguments  of  such  Judges. 
Mahombd  Xkil  «.  Abaduvnibba  Bibbb.   Muttt 
Lall  Sbb  Gwtal  «.  Dbbkhab  Rot 

[B. L. B.,  Sup.  VoL,  774:  9  W.  B.,  1 

8. Judgment  written  by  Judge, 

and  pronotmoed  In  Court  by  his  successor. 

— A  Subordinate  Judge  wrote  out  his  judgment  in 
a  case,  which  had  been  heard  before  hhn,  after  he 
had  been  relieved  from  his  office,  and  left  the  judg- 
ment to  his  successor  to  be  pronounced  in  open 
Court.  The  judgment  was  pronounced  in  Court  by 
the  succeeding  Subordinate  Judge.  An  objection 
being  taken  in  special  appeal  that  the  judgment  read 
out  by  the  succeeding  Subordinate  Judge  was  not 
a  judgment  according  to  Act  VIII  of  1859, — Held 
that  the  judffment  was  valid.  Pabbutti  «.  Bhikun 
[8B.I..B^Ap.,88 
S.  C.  Pabbutti  o.  Higgih  .       17  W.  B.,  476 

4.  _.....  Judgment  given  by  suooes- 
8or  by  Judge  getting  promotion.— Remarks 
on  the  impropriety  of  a  F^cipal  Sudder  Ameen, 
who,  after  hearing  the  evidence  in  a  suit,  was  pro- 
moted in  the  same  district  from  the  second  to  the 
first  grade  and  refrained  from  giving  judgment,  but 
left  it  to  his  successor  for  decision.  Qu4Bre  per 
Mabbbt,  J. — ^Whether  such  decision  is  legaL  Ra- 
DHA  Nath  Banbbjbb  V,  JoDOO  Nath  Sivgh 

[7W.B.,441 


(h)  Lakguagb  of. 
Proper  language  for  Judg- 


Jtetiff nation  or  death  of  Judge  before  fudgmeni,^ 
Heldfper  totam  curiam,  that  written  opinions  sent  to 
the  Registrar  by  Judges  who  had  retired  or  died 


jn.eUi'L— Judge  whose  vernacular  is  English, — ^A 
Judge  whose  vernacular  language  is  English  ought 
to  write  his  decision  in  his  own  language,  though  to 
do  otherwise  does  not  affect  its  validity.  Hubo 
SooBDUBT  Dabbb  p.  Sbbbdhub   Bhuttaohabjbb 

[17W.B.,862 

(c)  FOBX  AHD  COBTBBTS  OF  JUDGMBNT. 

0,  ,  Oral  Judgment— OraZ  staie^ 

meni  of  intended  judgment,— A  Judge  may,  at  the 
dose  of  the  hearing  of  a  suit,  state  at  once  orally  the 
judgment  wMdi  he  intends  to  record  and  deliver. 
Airoimcous  ....    6  Mad.,  Ap.,  8 

7. Materials    on  which   Judg^ 

ment  should  be  founded.— Oi'viJ  Fro^edure 
Code,  1869;  ss.  172,188,— EwaminaUon  of  witnesses 
in  lower  Court, — Perusal  of  depositions, — ^The 
meaning  of  section  188,  Act  VIII  of  1859,  taken  in 
connection  with  section  172,  is  that  the  judgment  is 
to  be  given  upon  the  examination  of  the  witnesses 
by  the  Judge  himself  in  the  Court  of  first  instance, 
and  not  upon  a  perusal  of  depositions  except  those 
taken  under  section  178,  and  the  subsequent  sec- 
.tions,  which  are  expressly  allowed  to  be  read  in  evi- 
dence at  the  hearing;  and  care  should  be  taken,  in 
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1.  CIVIL  CASES— co»<tmw<|. 

(e)  FOBM  AVD  COITTBKTB  OV  JVJ>QliXST^eOUH' 

Materials  on  whloh  Judgment  Bhonld  be 
fbunded— continued. 

the  transfer  of  suits,  and  in  the  disposal  generally  of 
the  business  of  the  lower  Courts,  to 'prevent  the 
necessity  of  re-summoning  witnesses.  Kabanbhai 
V&UBHirxAVDAB  «.  Naboshaitxab  Chavdbo  Shan- 
KAB  ....    4  Bom.y  A.  C  08 

8. Deciiion  on  facts, 

^Bstuons, — In  deciding  on  the  facts  of  a  case. 
Judges  should  not  base  their  decision  upon  some 
isolated  piece  of  evidence,  but  take  into  considera- 
tion and  record  their  opinion  on  the  whole  evidence 
offeied  on  both  sides.  Tiluckdhabbb  SiiroH  v, 
Sahoodba  Singh     '  .        .  6  W.  B.,  9 

9. Ifl'eoessityofdistlnotflndingB 

on  material  iBsnes.— There  must  be  a  distinct 
finding  one  "way  or  other  on  all  the  material  issues  in 
a  case.  Shubno  Motbb  Dobbia  v.  Jot  Nabain 
POBB 8  W.  B.,  481 


10. 


Duty  of  Appel- 


late Court  as  to  Judjfments. — Cioil  Procedure  Code, 
2869,  s.  869.—-lt  is  the  duty  of  Appellate  Judges  to  act 
so  far  in  conformity  with  the  provisions  of  the  Code  of 
Civil  Procedure  as  is  sufficient  to  show  that  the  Court 
has  dealt  with  each  ground  of  appeal,  and  more 
especially  to  record  distinct  findings  on  questions  of 
fact.    Anonymous  .    4  Mad.,  Ap.,  66 


U. 


General  assent  to  Judgment 


of  lower  CoxxtL—Dutif  of  Appellate  Court  as  to 
jud^ments.^Vfhere  the  Civil  Judge,  confirming  a 
decree  of  the  District  Munsif,  stated  bv  way  of 
judgment  that  he  was  of  opinion  that  the  decision  of 
the  Munsif  was  fair  and  equitable,  the  High  Court 
on  special  appeal  sent  back  the  case  with  directions 
to  the  Civil  Judge  to  record  a  judgment  in  sub- 
stantial conformity  with  the  provisions  of  the  Code  of 
Civil  Procedure.  Ebibtna  Bbddy  v.  Stbiniyaba 
Bbddt  .4  Mad.,  Apu,  66,  note 


12. 


Duty  of  Appel- 


hite  Court  as  to  judgments, — An  Appellate  Court 
should  take  notice  of  aU  the  specific  objections  argued 
before  it,  and  not  content  itself  with  recording  a 
general  assent  to  a  first  Court's  finding.      Shuk- 

BHOONATH  ChOWDHBT  «.  PbOKASH  ChUNDBB  DUTT 

[8  W.  B.,  272 
18. Judgment   not    in  proper 


form.— CiiH7  Procedure  Code,  1869,  s,  869.— Illegal 
and  defective  judgment,— k  Judge's  decision  not 
being  in  conformity  with  the  provision>  of  section 
859,  Act  VIII  of  1859,  was  held  to  be  illegal  and 
defective.    Euohobub  Sueai  «.  Chattbapat 

[1  Agra,  78 
Ihbit  Singh  o.  Kotlabhoo  Kobb 

[11  W.  B.,  568 


14. 


Cifril   Procedure 


Code,  1869,  s.  369. — Judgment  of  lower  Appellate  ^ 
Court. — Omission  to  record  decision  on  material 


JJJjyOiMJBNT—conHnued. 

1.  CIVIL  CASEB-^ontinmed. 

(c)  FoBH  AND  Contents  of  Jvdquevt— conti- 
nued. 

Judgment  not  in  proper  torm—eontinued, 

points.^The  Judge  of  the  lower  Appellate  Court  not 
having  recorded  his  judgment  as  required  by  section 
859  of  Act  VIII  of  1859,  the  case  was  sent  back  to 
the  lower  Court  for  the  Judge  to  state  the  points  for 
decision,  and  to  give  his  decision  upon  those  points 
consecutively.  Tatitb  Khawab  v.  Jaoannath 
Pbabad  .  7  B.  Ij.  B.,  Ap.,  14:  15  W.  B.,  181 


15. 


Judgment      of 


Appellate  Court. — The  judgment  of  an  Appellate 
Court  should  clearly  and  fully  dispose  of  all  the 
points  in  issue  between  the  parties  by  a  dbtinct 
finding  on  each  of  them.  Beagbttt  Khan  v.  Pddoo 

Bbwa 8  W.  B^  182 

Dhttn  Rab  v.  Raxphul  Bab  .    2  N.  W.,  108 
SoosH  Raj  Singh  v.  Tvbtazool  Hobbbn 

[2  W.  B.,  142 


18. 


BeasonB  for  deoi8ion.~Ciot7 


Procedure  Code,  1669,  s.  869.— Section  859,  Code  of 
Civil  Procedure,  made  it  incumbent  upon  an  Appel- 
late Court  to  set  down  distinctly  the  point  or  points 
on  which  it  has  to  decide  the  appeal,  and  record  its 
reasons  for  the  decision  it  arrives  at  in  each  and  all 
of  these  points.  Shubbbbbub  Qhosb  v.  Sadhoo 
Chubn  Ohobb  .    15  W.  B.y  130 

Raj  Chdndbb  Bttbxun  t.  Roxa  Kant  Chuckbb- 
BUTTY      .  .    15  W.  B.,  824 


17. 


Civil  Procedure 


Code,  1869,  s.  869.— The  judgment  of  an  Appellate 
Court  should  state  clearly  the  reasons  of  the  con- 
clusions therein  contained.     Chundbb  Kant  Chow- 

DHBY  V,  HUBISH  ChUNDBB  CuOWBBBT 

CllW.B.,214 

Oobubdhun  v.  Saphoo     .        .    1 W.  B.,  244 

Kabtiok  Nafit  v.  Pbbbonohotbb  Naptinbb 

[2  W.  B.,  77 

DooLBB  Chtnd  V.  OouDk  Bboum 

[18  W.  B.,  478 

KHBTTTTB  M0H17N  GOBBAIN  O.  BhYBUB  ChUNDBB 

Shbbt 8  W.  B^  128 

Tbiloghun  Dutt  «.  Ibhbn  Chvndbb  Chowdhby 

[8  W.  B.,  178 

HOBBEIN  BUKBH  «.  AXBBNA  KhATOON 

[18  W.  B.,  280 

KoBBAN  Ali  «.  Abhan  Ali  .  4  W.  B.,  4 

Shathuk  Paul  v.  Ouoadhub  Roy. 

[4  W.  B.,  100 
Qanpatbax  Lakhicibajc  v.  Jaichand  Talak- 

CHAND  .    4  Bom.,  A.  C,  109 

BhaoyatbaS^gji  Jalambangji  t).  Pabtabbanoji 

Ajjabhai    .  .4  Bom.,  A.  C,  105 


18. 


The  reasons  for 


their  decisions  must  in  all  cases  be  recorded  by  the 
Judges  of  the  High  Courts  in  India.      Kacubka- 
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1.  CIVIL  CASES-eoiUinued. 

<c)   FOSM  AVD  COVTBKTS  OV  JlTDGMBXT— eO»^ 

nmed. 
Reasons  fbr  deciaion—coiUinued. 
x,TA9A  RvireAPPA  Ealakka  Tola  Udiab  v.  Eaohi- 

^leAJATA  RlTKOAPPA  KaUlKKA  TOLA  UdIAB 

[2  B.  L.  B^  P,  O^  72 :  11 W.  B^  F.  G^  88 
12  Moore's  I.  A^  496 


19. 


■^^— — — ^—  Appellate  CourL 
^An  Appellate  Court  ib  not  bound  to  discass  Mn'o- 
^•01  the  arguments  adduced  by  a  lower  Court  in 
support  of  its  judgment,  but  need  only  g^ve  its  own 
reasons  for  its  own  judgment.     Ikdbabati  Kuv- 

WABI  D.  MaHASBO  ChOWDHBT 

[IRUR,  8.N.,2 


SO.- 


•  Rmertal  of  Judg- 


ment of  lower  Court, — ^An  Appellate  Court  is  bound 
to  state  its  reasons  for  reversing  the  decision  of  a 
lower  Court    Hahadbo  Ojha  v.  Pabkbbwax  Pak- 

DAT 2  B.  Ik  B.,  Ap.,  20 

MiTKSOOB  BiBEB  «.  All  MsAH  .    17  W.  B.,  868 
Mahombd  Sallbh  «.  NuBSBBBOODDBinr  HosBsnr 

[21W.B.,284 


2L 


Civil  Proeedmre 


Code,  1859,  s,  859, — Held,  bv  Mabkbt,  J,,  that  in 
saying  that  the  "reasons"  for  the  decision  of  an 
AppeUate  Cowrt  must  be  stated,  section  869,  Act 
VIII  of  1859,  meant  not  the  reasons  for  coming 
to  any  (inclusion  of  fact,  but  the  reasons  showing 
upon  what  points  of  fact  or  law  the  decision  runs. 
The  bare  fact  that  a  Judge  had  not  given  the  reasons 
for  his  judg^nent  is  not  in  itself  a  ground  of  spedal 
appeal    Rambssttb  Bhuttachabjbb  «.  Bhavoo 

[12  W.  B.,  272 

Omieeion  to  etate 


reasons  in  judgment,^  Civil  Procedure  Code  {Act 
XIV  of  1882),  ss,  674,  684,— The  fact  that  the 
judgment  of  an  Appellate  Court  is  not  drawn  up 
in  the  manner  prescribed  by  section  574  of  the  Civil 
PMcedure  Code  is  no  ground  for  a  second  appeal 
under  section  584^  unless  it  can  be  shown  that  the 
judgment  has  f  aUed  to  determine  any  material  issue 
of  law.  BiSYAHATH  Maiti  P.  Baii>tanath  MAVDin. 
[LI..B^12Calo.,199 


2a 


Civil  Procedure 


Code,  1859,  s,  ^59.— The  judgment  of  an  Appellate 
Court  must  contain  the  points  for  determination,  the 
decision  thereupon,  and  the  reasons  therefor.  It 
need  not,  under  section  359  of  the  Code,  contain 
a  review  or  setting  forth  of  the  whole  of  the  evidence. 
The  propriety  of  giving  an  intelligent  and  clear 
account  of  the  evidence  in  the  judgment  laid  down. 
NooB  Mahohbd  v.  Zuhoob  Ally  .    11 W.  B.,  84 

24, ; Finding  of  Ap- 


pellate Court, — Omission  to  give  reasons, — ^The  find- 
ing of  an  Appellate  Court  not  accompanied  by  reasons 
is  not  conclusive.  Gopalbao  Ganbsh  v,  Eishob 
Kaudab  .    I.  Ifc  B.,  9  BoxxL,  627 

See  Kbishitabay  Tashtaitt  r.  Yasudbv  Apaji 
Qhotieab  .    I.  la.  B.,  8  Bom.,  871 


JJIDQifS:EJSrS— continued, 

1.  CIVIL  CASES— eon^taii^d. 

(0)  FOBM  AVD  CONTBITTS   OP  JUDOMBRT— CO»<t« 

nued, 

Beasons  for  decAaion,— continued, 

26. Omission  to  give 

reasons  for  order  holding  appeal  barred, — Order 
discharged  under  the  circumstances,  the  District 
Judge  having  given  no  reasons  for  making  the  order. 
Baqhuhath  OfoPAL  V,  NuiU  Nathajti 

[L  I*.  B.,  9  Bom.,  462 

•  Judgment  of  Ap- 


peltate  Court. — It  is  not  obligatory  on  an  Appellate 
Court  to  meet  categorically  every  one  of  the  ar- 
guments advanced  by  tfaie  first  Court  in  support  of  its 
decision.  The  meagreness  of  the  judgment  of  a  lower 
Appellate  Court  can  only  warrant  a  remand  when  the 
judgment  does  not  show  that  the  Court  has  oonsi- 
deted  the  evidence.  Kbishbitdbo  Rot  Chowdbt  v. 
DiomcBUBBB  Dbbia  Chowdbaif     .  18  W.  B.,'16 

See  Shitmbhubooddt  v.  Jav  Mahombd  Sikdab 

[21W.B.,260 


27. 


Appellate  Court 


confirming  judgmeiit.'-An  Appellate  Court  is  bound 
to  g^ve  reasons  for  deciding  a  roecific  point  (in  this 
case  limitation)  raised  bdfore  it  on  appeal,  even  if 
it  confirm  generally  the  order  of  the  Court  below. 
Radha  Qobikd  Kub  v.  Rax  Kishobb  Dutt 

Qd  W.  B.»  840 


28.  Omission    to 

give  reasons. — Appellate  Court. ~- Civil  Procedure 
Code,  1877,  s.  674, — Where  the  judgment  of  the 
lower  Appellate  Court  dismissing  an  appeal  was 
merelv  as  follows:  "the  appeal  is  dismissed  with 
costs '' — the  High  Court  set  aside  the  decree  on  the 
ground  that  the  Court  had  not  complied  with  the  pro- 
visions of  section  574  of  the  Civil  IVocedure  Code. 
Sbikakt  Dby  v.  Httbi  Dab  Pal  .  11  O.  I«.  B.»  181 


29. Affirming  judg- 
ment of  lower  Courf, — Where  the  decision  of  a  case 
involves  issues  of  fact,  and  the  first  Court  has  gone 
fuUy  into  the  evidence  and  recorded  its  finding 
and  decision,  if  the  Appellate  Court  agrees  with  the 
conclusions  of  the  Court  below,  the  AppeUate  Court  is 
not  obliged  by  law  to  state  in  detail  the  reasons  pre- 
viously recited  in  which  it  concurs.  Lalla  Jvc^gbs- 
HVB  Sahot  v.  Gofal  Lall      .        .  16  W.  B.,  64 


80. 


Civil  Procedure 


Code,  1869,  s.  859.— Omission  to  give  reasons, — In  a 
case  decided  on  pure  questions  of  fact,  no  point  being 
left  undetermined,  in  which  the  Judge  in  appeal  en- 
dorsed the  opinion  of  the  first  Court,  without  giving 
detailed  reasons,  the  High  Court  did  not  consider 
it  right  to  remand  the  case  to  the  Judge  to  set  forth 
in  his  judgment  the  same  reasons  which  infiuenced  the 
Court  of  first  instance.    IXBIT  Lall  Thakoob  v. 

NVCKBEBD  SUHATB  .  10  W.  B.,  100 

Kttluxutbb  Koobb  V,  JowAHVB  Lall 

[11W.B.»818 


81. 


Civil   Procedure 


Code,  1869,  s,  369.^Where  a  lower  Appellate  Court 
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1.  CIVIL  CASES— tfcmltVNMd. 

(c)  FOBM  AST)  COVTBVTS  OF  JUDGhlCBirT— 0011^ 
nued, 

Beasons  for  dedaion^eonHmud, 

took  no  notice  in  ite  decision  of  a  large  qnantity  of 
evidence  of  very  considerable  importance  which  had 
heen  urged  before  it  as  of  the  highest  possible  charac- 
ter, and  gave  no  reasons  for  agreeing  with  the  Court 
of  first  instance  that  the  evidence  in  question  bad 
very  little  connection  with  the  case,  its  judgment  was 
held  to  be  not  a  legal  decision  in  the  tenns  of  section 
859,  Act  VIII  of  1859.    Adhbbn  Mibbbs  v.  Jogsaj 

MissBB uw.B^sia 

82.  — ^— — — ^— ^—  4jgiirmameB  of  de- 
cision of  lower  Court, — Deoieion  on  oral  testimony,-^ 
A  plaintiff  is  entitled  to  some  opinion  by  the  lower 
Appellate  Court  upon  the  oral  testimony  on  his  nde. 
The  mere  affirmance  of  the  decision  of  the  first  Court 
which  considered  the  oral  evidence  in  detail  does  not 
involve  the  adoption  by  the  lower  Appellate  Court  of 
the  first  Court's  view  of  the  oral  testimony.  Eajoo 
V.  Baj  Cooxab  Sikoh  .        .  7  w  •  B.,  197 


88. 


Omiteion  to  give 

reaeon$,^AM  a  matter  of  law,  the  decision  of  a  lower 
Appellate  Court  cannot  be  said  to  be  erroneous  or  fit 
to  be  reversed  because  the  Judge  has  not,  in  reversing 
the  decision  of  the  Court  below,  categorically  met  and 
refuted  the  reasons  on  which  that  decision  had  pro- 
ceeded ;  but  such  an  omission  may  form  a  good  ground 
for  an  application  to  the  High  Court  to  require 
the  lower  Appellate  Court  to  set  forth  the  reasons  on 
which  its  judgment  proceeded.  Ck)LAX  Hosbbik 
«.  Rax  Dotal  Ghobb         •        .  12  W»  B.,  162 


84. 


Civil   Procedure 


Code,  1869,  ».  859,— Ground  for  remand,-'lt  is  the 
duty  of  the  Appellate  Court  when  it  reverses  the  deci- 
sion of  the  first  Court,  and  more  especially  when  the 
judgment  of  the  first  Court  is  full  and  cogent,  to 
point  out  the  grounds  on  which  it  comes  to  a  dif- 
ferent conclusion.  Where  a  District  Judge  had 
omitted  to  do  so,  and,  having  left  the  country,  could 
not  be  required  to  supply  the  omission,  the  High 
Court,  being  unable  to  msSce  the  ordinary  presumption 
that  he  had  fully  considered  the  evidence,  set  aside  his 
judgment,  and  remanded  the  case  to  be  heard  in  ap- 
peal de  novo.  Kbibto  Chukbbb  Chuckbsbttttt  v. 
Kak  Bboxho  Chuoxbbbutty      .  20  W.  B^  408 


85. 


-Duty  of  Appellate 


Court, — Transfer  of  Judge, — Irregularity  in  record- 
ing judgment, — ^The  Civil  Judge,  in  confirmiug  a 
decision  of  the  District  Munsif,  did  not  state  the 
reasons  upon  which  his  judgment  was  founded,  and 
the  High  Court  remitted  the  case  in  order  that 
the  Civil  Judge  might  record  a  judgment  in  accord- 
ance with  the  Civil  Procedure  Code.  The  Civil  Judge 
had  been  appointed  to  another  district ;  and  when  the 
ease  went  down,  the  new  Judge  had  the  case  re-argued 
before  him,  and  reversed  the  decision  of  the  Munsif. 
The  High  Court,  under  the  circumstances,  held  that 
effect  should  be  given  to  the  first  judgment,  notwith- 
standing the  irregularity.  Kbibtka  Rbddi  v,  Sbi- 
nitaaaBbbdi         ....  6Mad^l74 


1.  CIVIL  CASES--<Nm#iiMM<i. 

(o)  FOBX  AITS  COVTBHTB  OF  JVDGKBirT — eOnH^ 

nued, 
Beasons  fbr  docMon—eontinmed. 


86. 


Omission  to  gvoe 


reasons,  —  JDeath  of  Judge  before  judgment,  —  A 
Deputy  Collector  having  died  before  giving  his  resMons 
for  a  decree  sidd  to  have  been  made  by  him,  the  whole 
of  the  subsequent  proceedings  were  held  to  be  faad^ 
and  the  case  was  remanded  to  the  Collector  to  be 
tried  de  novo  upon  the  evidence  upon  the  reoord. 
NoBO  CnrnrDBB  Bilhbbjbb  v,  Ibhub  Chukdbb 
MiTTBB 12W.B.,a64L 

^Judgment  of  j±p^ 


87. 

peltate  Court.^- Omission  to  give  reasons. — Memamd 
under  ss.  666,  and  687,  Civil  Procedure  Code,  1882. 
— ^Where  the  lower  Appellate  Court  omits  to  give 
reasons  for  its  decision,  the  High  Court  will  retain 
the  casein  second  appeal,  and  either  require  the 
Judge  to  state  his  reasons,  or,  in  the  event  of  his 
absence,  refer  the  case  to  his  successor  for  fresh  triaL 
AflSAirnLLAH  «.  HAjnz  Mahombd  Ali 

[I.  I..  B.,  10  Calo,  088 


88. 


Judgment  eontaining  flnd- 


inss  mmeoessary  for  disposal  of  case. — 
dppellaie  Court, — Dismissal  of  suit. — Pindings  um- 
necessarg  for  disposed  of  case, — Appeal  bg  sueeese- 
ful  partg.'-Oivil  Procedure  Code,  1882,  s,  203,^^ 
When  a  suit  has  been  dismissed  on  the  merits  in  the 
Court  of  first  instance,  and  that  decision  is  upheld 
by  the  District  Judge  on  appeal,  merely  on  the 
ground  of  non- joinder,  the  District  Judge  dhould  not 
record  any  findings  in  the  appellant's  fiivour  on  the 
merits  of  the  case;  and,  if  he  don  so,  such  findings 
will,  on  second  appeal  to  the  High  Courts  be  expunged  . 
from  the  record.  Najtba  Lal  Rai  v.  Bonoxalz 
Lahibt    .  L  KB.,  11  Gala,  544 

Additions    to  Judgment 


after  delivery. — Adding  reasons  for  decision. — 
It  is  irregular  to  add  to  a  judgment  once  delivered 
when  the  effect  of  the  addition  is  to  alter  the 
grounds  on  wMch  the  judgment  proceeded.  8emhle, 
— ^A  Judge  may  append  to  his  judgment  additional 
reasons,  merely  to  show  more  fuUy  the  correctness  of 
the  dedsion  at  which  he  has  arrived,  though  such 
a  course  is  not  strictly  warranted  by  the  Ci?il  Proce- 
dure Code.    Skabsbk  v,  Todd,  Findlat,  &  Co. 

[7W.B.,288 

40, Final  disposal  on  settle* 

ment  of  issues. — Omission  to  take  evidence, — 
Where  the  Judge  finally  disposed  of  the  case  on  the 
day  fixed  for  the  settlement  of  issues,  without  allow- 
ing the  parties  the  opportunity  to  adduce  evidence 
and  fully  ascertaining  the  facts, — Held  that  his 
judgment  was  illegal  and  defective.  Qulzab  Shah 
V,  Mbhtab  SiyoH       ...       2  Agra,  80 

(d)  JUDaHBHT  GOYBBVIFO-  OTHBB  CASBA. 

41. One  Judgment  governing 

several  oases.^^'Ztf^yiHi^ff»«s#.— Where  a  judg- 
ment in  one  case  governed  other  cases,— iZsltf  that 
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I.  CIVIL  CABES'-cotUiuued. 

(d)  JUDGMBFT  GOTXBVIN&  OIHBB  CaSBB— «Ofll<t- 

nued. 

One  Judgment  governing  several  oases— 
continued, 

the  filing  of  that  jadgment  wm  a  Bubatantial  com- 
pliance with  the  requirements  of  the  law,  and  that 
the  filing  of  a  short  jadgment  referring  to  the 
other  jadgment  was  merely  formal,  and  the  delay 
excoaable.  Mothoobnath  Chuobbbbutty  v.  Kib- 
BBN  MoHUB  Qhobb  W.  B^  1864,  Mls^  9 

BhYBITBVATH    SaBDTAL    «.     HUBB    800KDT7BBB 

DoBBBB  W.  B^  1S64»  His^  28 


(«)  CONBTBUOTXOB  OB  JusaXBITT. 


4a. 


Inoonslstency  in  portLons  of 


Judgment; — Amiiffuiijf.^-lD.  oonstraing  a  jadg- 
ment, if  a  difficulty  ia  found  in  reeoncili^  the  con- 
clusion ultimately  arrived  at  with  the  previous  part, 
such  part  must  be  rejected.  Btkubt  Chubdbb 
Chuoxbbbuttt  V,  Dhubpitt  Siboh 

[19  W.  R^  104 

Matter  omitted  in  conolu- 
at. — Former  deeieiont    of  earns 


48. 

sion    arrived 

Judge  cuguidee, — Where  the  final  sentence  in'a  judg- 
ment of  the  High  Court  made  no  mention  of  a  mat- 
ter specified  in  the  previous  words,  and  the  District 
JudgB  had  the  option  of  taking  the  latter  to  throw 
light  on  the  former,  or  the  former  to  be  controlled  by 
the  latter,  he  was  held  to  be  entitled  to  follow  the 
effect  of  previous  judgpnents  delivered  by  the  same 
Judge  of  the  High  Court.  Taba  Chakd  Biswas  «. 
Rax  Jbbbun  Moostabbb  22  W.  B.,  202 


44. 


(/)  Right  to  Cofibb  ov. 

Bight  of  parties  to  oopy 


of  Judgment— SnraMJa^toa.^Pftrties  to  a  suit  are 
entitled  to  receive  copies  of  the  original  judgment, 
not  merely  a  translation.  Yabjitab  Rabgji  v.  Aji 
Daji        .        .        •        .        ;       lBon]u»166 


45. 


Copiee  of  judg^ 


ment  of  Courts  of  Small  Causes, — Judges  of  Courts 
of  Small  Causes  were  bound  to  give  copies  of  their 
jndgpnents  to  parties  requiring  them.  Ibbahix 
Fattb  Axj  «.  Chabsba  Beau  talad  Bafuji 

7  Bom.,  A.  0.9 180 

Bight  of  strangers  to  oopy 


of  Judgment. — Strangers  to  a  suit  may  obtain  as  of 
course  copies  of  judgments,  decrees,  or  orders  at  any 
time  after  they  have  been  passed  or  made.  See 
Circular  Order,  2nd  June  1875.  Ik  bb  Baha  Chubb 
Ghobaa        ....       2C.I«.B.,658 


47. 


Copies  o(  Delay  in  ftimish- 


ing. — Civil  Procedure  Code,  s,  198, — Resolution  of 
High  Court,  6th  July,  1872,— The  plaintiff  applied 
for  the  admission  of  a  special  appeal,  and  his  applica- 
tion was  refused  on  the  ground  that  the  time  for  the 
admission  of  Uie  appeal  had  expired.  It  appeared 
that  he  had  applied  for  a  copy  of  the  judgment  and 
decne,  but  had  been  refused,  as  he  had  not  put  in  a 


TUDG'MJBNT'-conHnued, 

1.  CIVIL  CABES-^ontinmed. 
(/)  Right  to  Cofibb  ot— continued. 
Copies  of;  Delay  in  ftimishlng— co»<i»iM<i. 

sufficient  quantity  of  blank  papers  for  copies.  On  « 
appeal  to  the  High  Court,— J7e^  the  judicial  officer 
was  not  justified  in  delaying  the  giving  of  copies  un- 
til blank  papers  were  put  in.  Such  copies,  by  section 
108  of  Act  YIII  of  1859,  and  a  resolution  of  the 
Court  of  6th  July  1872,  are  to  be  issued  on  produc- 
tion of  the  necessary  stamps.  Nilkobbt  SoroH  v, 
Ceibibab  Mahabti 

[12B.I«.B.,Ap.,8:20W.B.,406 


2.  CRmmAL  CASES. 


48. 


Illegal  Jndgment.— JflM^flfMn^ 


pronounced  by  successor, — Re-triaL^VniAl  the  find- 
ing is  recorded  the  trial  is  incomplete.  If  before  the 
finding  is  recorded  the  presiding  officer  of  a  Court  is 
removed,  the  successor  cannot  pass  judgment  upon 
eonsideration  of  the  evidence  recorded  hy  the  prede- 
cessor.   Abobticoits       .        .    4MacUAp.,4d 


49. 


Neoessity    of  findings    on 


eaehoharge.— (Trtmtna/  Court,— Sessions  Judge.-- 
A  Sessions  Judge  should  record  findings,  whether  of 
conviction  or  acquittal,  on  all  the  charges  under 
which  prisoners  are  committed  for  trial.  Qubbb  v, 
Mahombd  Au      •  .    18  W.  B.,  Cr.,  50 


60. 


To  enter  up  find- 


ings on  every  head  of  charge  is  not  only  not  illegal 
but  the  most  convenient  course.    ABONTif  ous 

[8  Mad.,  Ap.,  47 


5L 


Beasons  for  deoisioxL— CW- 


mindl  Appellate  Court, — Judgment  in  affirming  con- 
viction,— Although  as  a  general  rule  it  is  not  incum- 
bent on  an  Appellate  Court  when  confirming  a  deci- 
sion to  set  forth  its  reasons  in  full,  yet  in  the  circum- 
stances of  a  case  any  thing  peculiar  should  be  noticed. 
Rbg.  «.  MoBOBA  Bbabkabjx    .    8  Bom.,  Cr.,  101 

6% 


Sessions  Judges, 

— Sessions  Judges  should  record  their  reasons  for 
confirming,  reversing,  or  modifying  the  sentences 
or  orders  <^  the  Magistrates.    Akobtvous 

[6  Mad.,  Ap.,  12 


5a 


Omission       to 


give  reasons. — Criminal  Procedure  Code  (Act  Xof 
1882),  ss.  367-424,— A  Sessions  Judge,  after  hearing 
an  appeal,  gave  the  following  judgment :  *'  It  is 
urged  that  die  evidence  is  quite  untrnstwortby,  and 
that  the  decision  should  be  reversed.  The  depositions 
have  been  gone  through,  and  commented  on  at  con- 
siderable length.  The  Court  finds  no  ground  for  in- 
terference. The  appeal  is  dismissed."  Seld  that 
this  was  not  a  sufficient  compliance  with  sections  867 
and  424  of  Act  X  of  1882,  and  that  the  casetshould 
be  re-tried.  Kaxbvddib  Dai  v.  Sobatvb  Mabdal 
[L  L.  B.,  11  Calo.,  448 

54. Judgment   not    in  proper 


fortiL—Form  and  contents  of  judgment, — Criminal 
Appeal  to  Magistrate,^  Criminal  Procedure  Code, 
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JVDQISENT— continued. 

2.  CRIMINAL  CAii^Q—eontinued. 
Judgment  not  in  proper  fona^eofUinued, 

1882,  u.  SS7,  424,— A  Magistrate,  hearing  an  ap- 
peal  from  the  Deputy  Magistrate,  gave  the  following 
judgment :  ''  I  see  no  reaeon  to  dutrust  the  finding 
of  the  lower  Court.  The  sentence  paised,  however, 
appears  harsh.  I  reduce  the  term  of  imprisonment 
to  fifteen  days.  The  fines  and  terms  of  imprison- 
ment in  default  will  stand."  Held,  following  the 
decision  in  Kamruddin  Dai  v.  Sonaton  Mandal, 
L  L.  A.,  11  Cale,,  449,  that  it  was  not  a  judgment 
within  the  meaning  of  sections  867  and  424  of  the 
Criminal  Procedure  Code.  Ik  thb  hattbs  of  thb 
PETITION  ov  Ram  Dab  Maohi 

[LI..B^ldCala,UO 


66. 


— — ^^—  Seeord  eent  to 
Appellate  Court — Criminal  Procedure  Code,  1882, 
#.  S67,  para,  6,  proviso. — Record  of  heads  of  charge. 
— Judgment  in  tried  by  jury, —Held  that  the  words 
in  section  464,  Code  of  Criminal  Procedure,  that  in 
trialfl  hy  jury  "heads"  of  the  Judge's  "charge" 
are  to  be  recorded,  must  he  construed  reasonably, 
and  include  such  statement  on  the  part  of  the 
Sessions  Judge  sa  will  enable  the  Appellate  Court  to 
decide  whether  the  evidence  has  been  properly  laid 
before  the  jury,  or  whether  there  has  been  any  mis- 
direction in  the  charge.  Qttbbn  v.  Eabim  Shaikh 
[28W.B.,Cr^82 


6a 


Comments  on  oondnct  and 


evidence  of  police  GSSLoem.— Sessions  Judges.— 
For  the  purposes  of  a  judgment  in  Sessions  trials 
the  testimony  or  conduct  of  police  officers  concerned 
should  be  scrutinised  and  commented  on  in  the  same 
degree  as  those  of  other  material  witnesses,  and  no 
further.    Quebf  v.  Bupbi  Rot 

[28W.&,Cr.,66 


67. 


Note  added  to  judgment  of 


Jndioial  officer  in  criminal  osLBe,— Irregular- 
ity,— Observations  by  Stuabt,  C.  J.,  on  the  impro- 
priety of  a  judicial  officer  adding  a  "  note "  to  his 
judgment  in  a  criminal  case  impugning  the  correct- 
ness of  the  conclusion  he  has  arrived  at  on  the  evi- 
dence in  such  case.    Ehsbbbs  o.  Chattab  Singh 

[I.  li.  B.,  2  AIL,  88 

JUDOMENT  IN  BEM. 

See  Cases  ttndbb  Bstopfbl—Ebtoppbl 

by  JnDQMBNT. 

See  Eyidbkob^Ciyil    Casbs— Dbcbbbs, 

JUDOXBITTS,      AKD     PBOGBBDIBOa      IV 

lOBMBB  Suits. 

L  '  Decision  as  to  status  of  parti- 

onlar  person  or  faat^^— Judgment  inter  partes. 
— ^A  judgment  is  not  a  judgment  in  Yem  because,  in 
a  suit  h^  A.  for  the  recovery  of  an  estate  from  B., 
it  has  determined  generally  concerning  the  status  of 
a  particular  person  or  family ;  it  is  a  judgment  inter 
partes.  Kattaka  Nacubab  v.  Rajah  of  Shiya- 
auNGAH  .  •  .  .  2  W.  B.,  P.  C,  81 
[9  Moore's  L  A.,  688 


JUDaHENT   IN   B'ESM,- continued. 
2. 


—        —  Bule  making  Judgments  oon* 
ClvmiVB,---£xoeptions   to    m/c.—The   rule    which 
makes  a  judgment  conclusive  against  parties^  and 
those  who  claim  under  them,  is  subject  to  certain 
exceptions  which  aro  the  offspring  of  positive  law, 
and  the  reason  of  the  exception  may  be  generally 
stated  to  be  that  the  nature  of  the  proceedings  by 
whic^i  there  is  a  fictitious,  though  not  unjust,  exten- 
sion of  parties,  renders  it  proper  to  use  the  judgment 
against  thosjB  not  formally  |iarties.    The  rule  as  to 
judgments  in  rem,  except  in  some  peculiar  cases, 
results  from  the  nature  of  the  proceedings;  and 
before  attempting  to  apply  the  rule  in  this  country, 
consideration  should  be  given  to  the  question  whether 
there  are  Courts  so  proceeding  as  to  warrant  the 
application  of  the  doctrine  of  decrees  in  rem.    Mr. 
Smith's  definition  of  a  judgment  in  rem  discussed 
and  dissented  from,  and  the  authorities  in  English 
and  Boman  law  upon  the  subject  examined  and  com- 
mented upon.  YAnAgAT.A^r||f/^  «  AtrigAT/A  -f^kitktnrk 

[2Kad,276 


8.  — —  Judgments  of  moftissil 
Courts. — Migh  Court. — JEvidenee. — In  a  suit  by  iK. 
C.  against  D.,  the  widow  of  B.  Jf.,  to  set  aside  aliena- 
tions by  jD.  and  to  establish  his  title  as  reversionaiy 
heir  to  the  property  left  by  B.  N.,  on  the  ground 
that  B.  N.  had  been  adopted  by  J.  L.,  deceased,  and 
that,  on  the  death  of  B.  N.  without  issue,  the  right 
accrued  to  J2.  C.  as  an  agnate  of  J.  L.,  it  was  found 
that  B.  N.  had  been  adopted  hy  J.  L.,  and  that  B.  C. 
was  reversionaiy  heir.  In  a  subsequent  suit  by  K. 
L.  against  B.  C.  for  a  declaration  of  his  right  as  heir 
to  B.  jy.  and  for  possession  of  the  property  on  the 
ground  that  B.  y.  had  not  been  adopted  by,  but  took 
the  property  by  gift  from,  J.  L.,Seld  that  the 
judgment  in  the  former  suit  was  not  admissible  in 

evidence  on  the  question  of  the  adoption.    Semhle, 

There  are  no  jnd^ents  in  rem  in  the  mofussil  Courts  ; 
and,  as  a  general  rule,  decrees  in  those  Courts  are  not 
admissible  against  strangers,  to  prove  the  truth  of 
any  matter  directly  or  indirectly  determined  by  the 
judgment,  or  by  tue  finding  upon  any  issue  rused  in 
the  suit,  whether  relating  to  status,  property,  or  any 
other  matter.    Kakhta  Lall  v.  Eadha  Chubit 

[B.  L.  B.,  Sup.  Vol,  682 
2  Ind.  Jur.,  IT.  8.,  228 :  7  W.  B.,  888 


4.  ■  Decision  &b  to  disputed  suc- 

cession to  vai,— Power  of  Courts  to  give  Judgment 
in  rsm.^In  a  case  of  disputed  succession  to  a  psj.  A., 
one  son  of  the  Raja,  deceased,  was  put  into  possession 
under  Act  XIX  of  1841,  and  a  suit  brought  against 
him  on  behalf  of  another  infant  son  B.,  failed  on 
proof  of  the  legitimacy  of  A.  A  third  son,  C,  now 
claimed  to  be  entitled  against  A.'s  son,  on  the  ground 
that  A.  was  iUefi^timate,  or  was  the  offspring  of  an 
inferior  marriage.  Held  the  decree  in  the  former 
suit  was  not  a  bar  to  the  further  prosecution  of  this 
suit,  nor  would  it  have  been  had  the  issues  in  the  two 
suits  been  precisely  the  same.  Qiusrtf,— Does  there 
exist  in  India  (exclusive  of  the  particular  jurisdictions 
which  are  exercised  by  the  High  Courts  in  matters  of 
probate  and  the  like,  and  which  in  the  case  of  war 
might  be  exercised  in  matters  of  priac)  any  Court 
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JXTDOXBNT  IN  BE1C— Beoision   as   to 

disputed  suooession  to  raj— conHmued. 
capable  of  giving  a  jadgment  in  rem  ?    JoasmoBO 
Bkb  Boy  Kut  «.  Fuitivdbo  Dbb  Boy  Eut 

[UB.  U  B^  244: 17  W.  R^  104 
14  Moore's  I.  A^  867 

•  Decree  deolarixi^  deed  to  be 


forged.— J^ouiMM.— The  plaintiff  snedto  set  aside  a 
decree  which  had  been  obtained  against  a  oo-sharer 
on  a  moknrrari  pottah.  The  decree  which  deelared  the 
pottah  to  be  a  forgery  was  in  a  suit  to  which  the 
plaintiff  was  no  party.  Held,  the  decree  did  not 
operate  as  a  judgment  in  rem,    GuKOABHxrB  Boy  «. 

WOOHA  SOONDBBBB  DO88BB 

[B.  Im  B^  Sup.  Vol.,  672 
2  Ind.  Jut.,  N.  8..  120 :  7  W.  R,  847 
See  Laia  Baitolal  «.  Dbonabayak  Tbwaby 

[6  B.  Ii.  B.»  69: 14  W.  R,  201 


6. 


•  DeoisloiLoa  qjoestloiL  of  adop- 


tion.—The  Fall  Bench  decision,  B.  L,  B,,  8up.  VoL, 
662 :  2  Ind,  Jur.,  N,  S.,  329  :  7  V,  B„  338,  merely 
laid  down  that  a  decision  in  a  suit  infer  aUae  relating 
to  a  question  of  adoptbn  was  not  a  judgment  tii  rem 
and  was  not  condnsive  ;  and  that  a  jadgment  or  order 
in  a  snit  inier  partes,  in  which  it  had  been  found  that 
the  plaintiff  hieul  been  adopted,  could  not  be  used  at 
all  as  evidence  of  the  &ct  of  adoption  in  a  suit  Mar 
dlioe.  It  only  spoke  of  decreea  or  judgmenta  inter 
aUoe,  and  never  intended  to  speak  of  the  admissibility 
or  inadmissibility  of  thakbust  maps  or  other  similar 
surveys,  as  to  whether  they  would  or  would  not  be 
evidence  against  persons  who  were  not  parties  to 
them.    MoTEB  Lall  «.  Bhoop  Singh 

[2  Ind.  Jur.,  IT.  8.,  24(( :  S  W.  B^  64 

JUDICIAIi  ACT. 

See  Cabbs   nmER   Judioiaii    Oytiobbs, 
Liability  ov— 

JUDICIAIi    COMMISSIOBHESB,   POITBB 
OF— 

False  evidence. — Oriminal  Proee- 
dure  .Code  (Act  XXV  of  1861),  s.  172^A  Judicial 
Commissioner  has  no  power,  under  section  172  of  the 
Code  of  Criminal  Procedure,  to  commit  a  witness  for 
a  false  deposition  given  before  the  Assistant  Commis- 
sioner.   Qubbk  v.  Mati  Khowa 

[3  B.  I«.  B.,  A.  Cr.,  86: 12  W.  B.»  Cr.,81 

JUDICIAI.    GOMMISSIONEB,    ASSAM, 
JUBISDICTION  OF— 


Act  Xli  of  IBS&.—Sneceesion  Act, 

Xof  1866,  e.  255.— Assam  does  not  come  within  the 
definition  of  a  province,  but  of  a  district,  for  the  pur- 
poses of  Act  X  of  1865 ;  and  the  jurisdiction,  in  grant- 
ing probates  and  letters  of  administration  under  sec- 
tion 235  of  that  Act,  is  vested,  not  in  the  Deputy 
Commissioner,  but  in  the  Judicial  Comntiswoner.  The 
Court  of  the  Judicial  Commissioner,  not  of  the  De- 
puty Commissioner,  is  the  principal  Court  of  original 
civU  jurisdiction  in  Assam,  and  the  Judicial  Commis- 
sioner is  the  officer  to  whom,  under  Act  XL  of  1858, 
the  charge  of  minors  and  their  property  is  committed. 

EbIBTO  STTBKA  AT^m-TAifK  9.  BASOODBB  Gk>8BAMBB 

[12  W.  R,  424 
II 


JUDICIAIi  COMMI8SIONSB,  PITNJAB, 

oibcuijAb  obdebs  passed  BY— 

Se&  Iin>iAV  CJouNOiLB  Aor. 

[12  B.  KB.,  P.  C 167 

JITDICIAIi  irOTICB. 

See  Cira  Pboobi>ubb  Codb,  1882,  B.  87. 
[4aii.B.,0.  C.,51 

See  Rblioiov,  Owenobb  bblatino  to— 
[I.L.B..7Ali.461 

Jiutice  of  the   Peaee.—Caee   eent 

%p  to  Sigh  Coar*.— Where  B.  had  tried  a  case  and 
sent  it  up  to  the  High  Court,  but  it  did  not  appear  whe- 
ther he  had  done  so  in  hts.  capadty  of  a  Magistrate  or 
of  a  Justice  of  the  Peace,— 5sm62«,  the  High  Court 
was  bound  to  take  judicial  notice  that  B,  was  a  Jus- 
tice  of  the  Peace  for  Bengal.    Qtobh  «.  Nabadwip 

GoswAin  ^     ^       ^ 

[1  B.  I*  B^  O.  Cr..  15: 16  W.  R,  Or.,  71,  note 

JUDICIAIi    OFFICES,    CHABOB     BT, 

FOB  EXECUTIKO  COMMISSION. . 

See  CoKMiBSiOB— CiYiii  Casbs. 

[12  B.  Ii.  B.,  Ap^  4 

JUDICIAIi  OFFICBB,  TBANSFEB  OF— 
See  MAeiSTRATV,     Jiteibdiotion    of— 

TbANBVBB     OV     MAOISTRATB      BUBINa 

Tbiai    .        .    L  I*.  B.,  2  Calo,  117 
[L  I«.  B.,  8  AIL,  668 

JUDICIAIi  OFFIOBBS,  I.I  ABHiITT  OF— 
L  tProteotfair  while  exercising  ju- 

didalftmctlons.— 5<a<.  21  Cfeo.  Ill,  e.  70,  •.  ^— 
Trenpaet,  Action  of— The  21st  George  III,.  Cap.  70, 
section  2A,  protecting  Provincial  Magistrates  in  India 
fromactioneforany  wTOng.or  ii^ury  done  by  them  in 
the  eatercise  of  their  judidal  offices,  does  not  confer  un- 
limited protection,  but  places  them  on  the  same  footing 
as  those  of  English  Courts  of  a  similar  jurisdiction,  and- 
only  gives  themr  an  exemption  from  liability  when 
acting  bond  fide  in  cases  in  which  they  have  mistaken- 
ly  a3ed  without  jurisdiction..  Trespass  wiU  not  he 
iainst  a  Judge  fo»  acting  judicially  but  without 
Wsdiction,  unless  he  knew,  or  had  the  means  of 
knowing,  of  the  defect  of  jurisdiction,  and  it  hes  upon 
the  plaintiff,  in  every  such  cas^  to  prove  that  foct. 
Caimb  v.  Halkbt .        .    aMoope»B  L  A.» 288 

2 Act  ^Vlli  of  IBSO.—P^eon 

acHng  within  limits  of  hie  i^^^f^-^^^^^l 

^XJnder  the  provisions  of  section  1  of  Act  a.  v  ill  oi 

1850,  no  person  acting- judiciiaUy  is  liable  for  an  act 
done  or  ordered  to  be  done  by  him  in  the  discharge  of 
his  judicial  duty  within  the  limits  of  his  jurisdiction. 
In  such  a  case  the  question  whether  he  acted  in  good 
faitii  does  not  arise.    Mbghbaj  «.  ^ib  5j;8^if 

[I.  li.  B.9 1  Alley  2oV 

g Aete  done  t»  good 

fatih.—Pleading.—Aet  XVTII  of  1860  does  not  pro- 
tect ludicial  officers  from  being  sued  m  a  Civil  Court 
except  in  respect  of  acts  done  by  them  in  good  faith 
in  ti  discharge  of  thdr  judicial  functions.    When  a 

4  U 
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JXTDICIAIi  OF7IOEB8.  LIABILITT  OF. 
— Aot  XVin  of  leQO-^ontinMd, 

plunt  is  presented  to  a  Judge  against  such  an  officer, 
which  complains  of  a  wrong^l  act  on  the  part  of  that 
officer,  the  Judge  is  bound  to  receive  the  plaint,  and 
to  leave  it  to  the  defendant  to  plead  Act  XVIII  of 
1860.    Ybnkat  Shbihiyab  v.  ABicsTRONa 

[8BonL,A.0^47 

4. Criminal  Proee^ 

dure  Code,  1861,  «.  68,  212,—L%abtliiv  of  Ma- 
gUirate.^Held  that  neither  Act  XYIII  of  1850,  nor 
sections  68  and  212  of  the  Code  of  Criminal  IVoce- 
dnre,  1861,  protected  a  Magistrate  who  had  failed  to 
act  reasonably,  carefully,  and  circumspectly  in  the 
discharge  of  his  duties.  Vdtatak  Diyakab  v.  Bai 
Itcha         ....    3  Bonu,  A.  O.,  86 


5. 


lAahility  of  pub- 


lie  aervantfor  injury  done  by  hit  act,  illegal  ihonyh 
bond  fide, — Protection  of  judicial  qffloere. — Canton- 
menu  Act  {XXII of  1864),  s,  ll.—Lunatio  Aeylumt 
/Act  (XXXVI 0/1868),  t.  4.— Act  XVIII  of  1860  is 
•  for  the  protection  of  judicial  officers  acting  judicial- 
ly, and  of  officers  acting  under  their  orders.  An  offi- 
cer commanding  in  cautonments,  acting  bond  fide  in 
the  discharge  of  his  public  duty,  and  under  the  belief 
that  a  person-  was  dangerous  bv  reason  of  insanity, 
caused  him  to  be  arrested,  in  order  that  he  might  be 
examined  by  medical  officers,  and  caused  him  to  be 
detained  in  his  house  for  that  purpose,  he  not  being  a 
dangerous  lunatic.  The  medical  officers,  while  re- 
porting him  sane,  recommended  that  he  should  be 
placed  under  the  observation  of  the  civil  surgeon  of 
the  station,  for  which  purpose  the  same  officer  caused 
his  further  detention.  The  commanding  officer,  who, 
under  Act  XXII  of  1864,  section  11,  had  control  and 
direction  of  the  police  in  the  cantonment,  did  not 
proceed,  or  intend  to  proceed,  under  section  4  of  Act 
XXXVI  of  1^58.  Held  that,  although  his  beUef 
might  have  justified  the  commanding  officer,  if  he 
had  proceeded  under  the  provisions  last  mentioned, 
yet  he  not  having  done  so,  and  not  having  any  legal 
authority  for  what  he  had  done,  was  not  protected 
from  liability  in  respect  of  the  above  acts.  SnrOLAiB 

O.  fiSOUOHTOK 

[L  L.  B^  9  Calo.,  841 :  18  G.  L.  B.»  186 
I..R.»8I.  A.»162 


6. 


-  Liability  of  Muni- 


eipal  Commissioner  sitting  as  Magistrate  under  Beng. 
Act  III  of  1964. — A  Municipal  Commissioner  invest- 
ed with  the  powers  of  a  Magistrate  under  Bengal  Act 
III  of  1864,  is  protected  by  Act  XVIII  of  1860  in 
respect  of  every  act  done  by  him  in  such  capacity  ju- 
dicially ;  and  so  long  as  he  acts  within  his  junsdic- 
tion,  fuid  in  good  faith,  no  action  for  damages  will  lie 
against  him  in  a  Small  Cause  Court    Haliicoozzu- 

KAH  V.  MUNIOIPAL  COXMIBSIOirBBfl  OF  HOOGHLT 

[18W.B^840 


7. 


Collector  of  Sea 


Customs  at  Madras.- Imposition  of  fine  without  juris- 
diction,— Bond  fide  belief — The  defendant,  who  was 
Collector  of  Sea  Customs  at  Madras,  professing  to  act 
under  the  24th  section  of  Act  VI  6f  186S,  imposed  a 
fine  on  the  plaintiff,  over  whom  he  had  no  jurisdie* 


JUDIOIAZi  OimOBBS,  TiTABTTiTTY  07. 
—Act  XVni  of  V^60-ooniinmed. 

tion,  and  seized  the  properliy  of  the  plaintiif ,  with  a 
view  to  realising  such  ^.  SM,  on  a  oonsideration 
of  all  the  circumstances  of  the  case,  that  the  belief  of 
the  defendant  that  he  had  jurisdiction  was  not  bwtd 
fide,  and  that,  accordingly,  he  was  not  protected  by 
Act  XVIII  of  1860.  CoLLBOTOB  ov  Sba  Customs  o. 
PumriAB  Chithambasam  .    L  I«.  B.»  1  lCad«,  80 


8. 


Liability  of  Ma- 


gistrate,— Conviction  of  servant  for  misbehasfiomr, 
—Bom,  Beg,  I  of  1814.— Act  II  of  1839,'^MeU 
that  an  action  of  trespass  for  false  imprisonment  lay 
against  a  Magistrate  who  proceeded  without  juriadic- 
tion  to  convict  a  tailor,  charged  before  him  andar 
Bombay  Rule,  Ordinance,  and  Regulation  I  of  181^ 
for  misbehaviour  as  a  domestic  servant,  there  being 
no  information  or  evidence  on  oath  of  the  offence 
charged  as  required  bv  the  Regulation,  as  well  as  by 
Act  II  of  1839,  and  the  plaintiff  not  being  a  domee- 
tic  servant,  or  any  servant  within  the  scope  of  the 
Reguhition;  and  when  called  upon  to  plead,  having 
stated  that  he  left  the  service  because  there  were 
wages  due  to  him  from  his  employer,  upon  which 
statement  he  was  convicted,  without  any  proper  in- 
vestigation into  the  truth  of  it.  Held,  also,  that  the 
Magistrate,  who  failed  to  act  reasonably,  carefully, 
and  circumspectiy,  cannot  be  said  to  have  m  good  f aitii 
believed  himself  to  have  jurisdiction,  within  the  mean- 
ing of  Act  XVIII  of  1850,  and  consequently  that  he 
cannot  claim  the  protection  of  that  Act  in  an  action 
brought  against  him  in  a  Civil  Court.    Vithoba 

MalHAU  «.  COBFIBLD  .     8  BOQL,  Ap.,  1 

9.  •    Order    made  by 

Political  Agent  in  his  executive  capacity, — In  a  suit 
brought  in  the  High  Court,  Bombay,  by  the  Hindu 
inhabitants  of  Mahalingpore,  a  village  in  the  territo- 
ries of  the  Chief  of  Modhool,  against  the  Political 
Agent  at  the  Court  of  Modhool,  for  damages  for  in- 
jury done  to  them  by  certain  orders  made  by  him 
which  affected  their  caste,  the  plaint  stated  that  the 
defendant,  at  the  time  the  orders  were  made,  exercised 
exclusive  civil  jurisdiction  throughout  the  territories 
of  the  Chief  of  Modhool,  and  that  the  Court  of  the 
defendant  was  a  Court  subject  to  the  superinteudence  of 
the  High  Court  at  Bombay;  and  that  the  orders  com- 
plained of  were  made  by  him  as  Political  Agent  and 
in  his  executive  capacity.  Held  that  there  was  no 
cause  of  action  whether  the  acts  were  done  by  the 
defendant  as  Political  Agent  or  in  his  judicial  and 
magisterial  capacity.  Inhabitants  of  MAHALnro* 
FOBE  V,  AiTDEBBov  .        .    7  B.  Ij.  B^  462»  note 


10. 


Befksing   bail. 


Liability  of  Magistrate  to  action  for, — The  refusing 
or  accepting  of  bail  u  a  judicial,  not  merely  a  minis- 
terial, duty,  and  a  mistake  in  the  performance  of  that 
duty  by  a  Magistrate  without  malice  will  not  be 
sufficient  to  sustain  an  action.  Pabankusah  Naba- 
8TA  Paktulu  v.  Stvabt  .    2  Madis  886 


11. 


Liability  of  Ma- 


gistratc^-'Delay  in  trying  prisoners, — Power  to 
adjourn  case, — A  Deputy  Magistrate,  who  without 
reason  causes  delay  in  proceeding  with  the  trial  of 
persons  whom  he  keeps  in  jail,  is  liable,  notwith- 
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•tending  Act  XVIII  of  I860,  to  an  action  for  dam- 
ages if  the  prisoners  are  eventually  aoqoitted.  By 
Mction  22  of  the  Code  of  Criminal  Prooedare»  a 
Magistrate  may,  by  a  written  order,  from  time  to 
time  adjoom  an  enquiry  for  a  period  not  exceeding 
fifteen  days.    QuiSH  v,  Shahoit 

[U  W.  B^  Cr.,  19 
12,  __.«__^_  UUgal  arrest 
when  acting  bond  fide. — Liability  of  pubUo  ojfie&r, 
—Where  the  defendant,  a  comnumding  officer  of  a 
regiment,  had  unlawfully  caused  the  plaintifP,  a  con- 
tractor, to  be  arrested  and  kept  in  confinement  on  the 
reasonable  suspicion  of  fraud  entertained  against 
him,  believing  himself  to  be  lawfuUy  possessed  of  the 
aathorily  to  do  so,  and  did  not  act  in  malice  or  con- 
scious violation  of  the  law,  nor  for  the  furtherance  ot 
any  unlawful  purpose,  but  failed  to  establish  the 
fraud  imputed,— JBaZif  that  the  plaintiif  under  the 
circumstances  was  entitled  to  substantial  damages. 
PATioir  «.  HiTSBB  Bax  .    8  Agra,  409 


18. 


Improper  proee- 


dure  of  Magi9trate,—T\iQ  Magistrate  of  a  district 
issued  an  order  under  section  308  of  the  Criminal  Pro- 
cedure Code,  1861,  calling  on  the  petitioner  to  remove 
a  building,  on  the  ground  that  it  was  an  unlawful 
obstruction  in  a  highway.  A  jury  of  five  persons, 
though  without  any  instructions  and  differing  in 
their  views  as  to  the  proper  performance  of  their 
duties,  found,  after  the  time  for  their  report  had  ex- 
pired, that  the  building  was  not  on  the  high  road  at 
alL  Five  days  after  the  Magistrate  issued  another 
order  requiring  the  petitioner  to  pull  down  the  house 
within  16  days  as  the  report  of  the  jurors  had  not 
been  made  within  the  time  prescribed.  The  peti- 
tioner showed  cause  under  section  818,  but  without 
effect,  and  the  order  was  repeated.  The  Sessions 
Judge  meanwhile,  upon  application  of  the  petitioner, 
called  for  the  proceedings  under  section  484;  but  the 
Magistrate  wrote  questioning  the  Judge's  authority 
to  interfere ;  and  without  waiting  for  the  reply  pro- 
ceeded to  tr^  the  petitioner  for  disobedience  to  an 
order  duly  promulgated  by  a  public  servant,  and 
sentenced  him  to  26  days'  imprisonment,  under  sec- 
tion 188  of  the  Penal  Code.  His  house  was  also 
pulled  down.  The  proceedings  were  ultimately  for- 
warded to  the  Sessions  Judge,  whose  successor  in 
office  returned  them  with  the  remark  that  nothing 
appeared  to  have  been  done  contrary  to  the  law  for 
the  removal  of  local  nuisances.  Qiiar«,— Whether 
Act  XVIII  of  1860  would  protect  a  Magistrate  in 
such  a  case  from  being  sued  for  damages.  BBa.  v. 
Dalsuksam  Hajubhai 

[2  Bom^  407: 2nd  Ed.,  884 

14.  — —  LiabilUff  of  Ma- 


giatrate. — Illegal  order  under  #.  808  of  Criminal 
Procedure  Code,  1861,^Jl  Magistrate  who  makes  an 
illegal  order,  which  purports  to  be  made  under  sec- 
tion 308  of  Act  XXV  of  1861,  but  is  not  made  in 
accordance  with  the  provisions  of  that  section,  is 
liable  to  be  sued  in  the  Civil  Court  in  respect  of  such 
ordeiy  and  to  be  restndned  by  injunction  from  carry- 
ing it  into  effect.  Abkbubnbb  v.  Ebshay  yalad 
TuKU  Paxil  .        .    4  BoiiL,  A.  C,  150 
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16. 


lAaHlity  of  Ma- 


gietrate. — Officer  acting  foiihont  jnriediotion^—^mt 
to  recover  damages  from  defendant*  Deputy  Magis- 
trate of  the  Zillah  of  Trichinopoly,  for  a  trespass 
alleged  to  have  been  committed  in  execution  of  an 
order  made  by  him  under  section  811  of  the  Crimi- 
nal Procedure  Code,  directing  the  demolition  of  the 
pUintiff's  house,  as  being  a  nuisance  to  a  public 
thoroughfare.  Defendant  denied  his  liability,  alleg- 
ing in  justification  of  his  order  that  he  believed  the 
house  to  be  obstructive  to  public  comfort,  and  pro- 
ceeded in  accordance  with  sections  808,  810,  and  811 
of  the  Criminal  Procedure  Code,  1861,  and  tluit  having  . 
acted  in  good  faith  in  discharge  of  his  duties  as  a 
Magistrate  he  was  protected  by  Act  XVIll  of  I860. 
The  issues  settled  were  (1)  whether  the  house  was  an 
obstruction  and  nuisance  within  section  808  of  the 
Criminal  Procedure  Code;  (2)  whether  the  defendant 
acted  in  good  faith  in  the  discharge  of  his  pubUc  duty 
in  ordering  the  removal  of  the  house ;  (8)  whether  the 
plaintiff  was  entitled  to  the  amount  of  damages 
claimed.  The  Civil  Judge  held  upon  the  first  issue 
that  the  defendant  had  no  jurisdiction  to  order  the 
removal  of  the  house;  upon  the  second  issue  that  de- 
fendant had  not  acted  with  due  care  and  attention, 
but  from  feelingfs  of  personal  animosily  towards 
plaintiff,  and  was  therefore  not  protected  by  Act 
XVIII  of  1860;  upon  the  third  issue  he  assessed  the 
damages  at  R600.  The  defendant  appealed,  re- 
lying mainly  upon  the  objection  that  no  action  lay 
against  him,  inasmuch  as,  first,  it  had  not  been 
shown  that  he  acted  without  jurisdiction  in  making 
the  order  complained  of;  and,  secondly,  that  even  S 
he  had  acted  without  jurisdiction,  he  acted  believing 
at  the  time  ivith  good  faith  that  he  had  jurisdiction, 
and  was  therefore  entitled  to  the  protection  given  by 
Act  XVIII  of  1860.  Heldy  upon  the  first  point,  that 
an  entire  absence  of  jurisdiction  to  make  the  order 
had  been  shown;  upon  the  second  point,  that  the 
facts  of  the  case  furnished  no  reasonable  or  probable 
ground  for  belief  in  the  existence  of  jurisdiction  by  a 
Magistrate  of  ordinary  qualifications;  that  the  de- 
fendant must  therefore  be  held  not  to  have  enter- 
tained that  belief  in  good  faith,  unless  the  provisions 
of  the  Criminal  Procedure  Code,  under  which  he 
acted,  admit  of  the  view  that  he  might,  not  un- 
reasonably, think  that  it  was  probably  intended  to 
apply  to  such  an  annoyance  as  that  complained  of; 
that,  however,  these  provisions  were  open  to  such  a 
misunderstanding  and  misapplication  by  a  Magis- 
trate of  ordinary  qualifications,  and  consequently 
that  the  suit  should  be  dismissed.  Baouvada  Rau 
D.  Nathuhaiti  Thathamayyahoab  .  6  Mad.9  428 


16. 


Liahility  ofMa^ 


gietrate  to  damages  for  illegal  order  made  under  s. 
308,  Criminal  Procedure  Code,  1861.— -The  first  de- 
fendant, acting  as  a  Magistrate,  ordered  the  removal  of 
the  plaintiff's  house  under  section  308  of  the  Criminal 
Procedure  Code,  upon  the  ground  that  it  was  a 
nuisance  and  obstructive  to  the  public  thoroughfare. 
Held  that  the  house  was  neither  an  obstruction  nor 
a  nuisance,  and  that  the  first  defendant  had  no  juris- 
diction to  direct  its  removal,  but  the  first  defendant 
having  acted  in  his  judicial  capacity,  and  in  good 
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faith  believed  himself  at  the  time  to  have  jnrisdic- 
tion,  a  foit  for  damages  ooald  not  be  maintained 
against  him.  SBSHATiYAHaAX  «.  Bv^hukatha 
Row 6Mad«,345 


17. 


LiabiUtjf  of  Ma- 


pirate, — Ord&r  under  Criminal  Procedure  Code 
(Act  XXV  of  1861),  ch.  XX,  w.  62,  «08.— The 
plaintiff  sned  a  Magistrate  for  damage  occasioned 
to  him  by  the  cnttinig^  of  hia  bond  at  the  Magistrate's 
order.  The  Magistrate  nused  the  defence  that  he  was 
protected  by  Act  XVIII  of  1860  for  aU  acts  done  by 
him  bond  fide  in  his  magisterial  capacity.  Jleld,  on 
the  facts,  that  the  Magistrate  was  liable.  Act  XVIII 
of  1850  does  not  protect  a  Magistrate  who  has  not 
acted  with  doe  care  and  attention.  The  mere  absence 
of  malaftdeM  is  no  defence.  A  Magistrate  cannot  be 
said  to  have  "in  good  faith"  b^ved  himself  to 
have  Torisdiction  to  do  or  order  the  act  complained 
of,  nmess  he  in  arriving  at  that  belief  acted  reason- 
ably, drcumspectly,  and  carefully.  A  Magistrate 
woold  not  be  personally  liable  for  an  act  £>ne  by 
him  ander  a  misconstmction  or  misinterpretation  &t 
the  law,  if  his  proceedings  were  in  other  respects 
regular,  and  if  the  nusconstmction  or  misrepresenta- 
tion were  one  which  might  have  been  put  upon  the 
law  by  a  reasonable  man,  acting  with  ordinary  care 
and  attention.  But  a  Magistrate  is  not  protected  by 
saying  he  misconstrued  thie  law,  unless  his  prooBed- 
ings  have  been  in  other  respects  regular,  and  the 
view  of  the  law  taken  by  him  is  such  as  a  reasonable 
and  careful  man  might  take.  Neither  section  62  nor 
Chapter  XX  of  the  Criminal  Ftocedure  Code  autho- 
rises a  Magistrate  to  dispose  of  the  property  of 
others  at  his  mere  will  and  pleasure,  or  without  his 
having  distinct  and  legal  grounds  for  the  course  he 
takes.  When  a  Magistrate  violates  the  plain  lan- 
g^nage  of  the  law  and  the  very  first  principles  of  judi- 
cial enquiry,  his  proceedings  presumably  are  charac- 
terised by  want  of  care.    Tabaknath  Mookhofa- 

DHYA  «.  COLLBOTOB  07  HOOOHLT 

[4  B.  L.  B.,  A.  C,  87 :  18  W.  B.»  18 

In  the  same  case,  on  review  the  lower  Appellate 
Court  found,  as  a  fact,  that  the  Magistrate  proceeded 
under  Chapter  XX  of  the  Criminal  Procedure  Code; 
that  he  called  on  the  pkuntiff  to  show  cause,  and  did 
hold  an  enquiry  through  the  police.  The  High  Court, 
in  special  appeal,  accepting  the  fact  as  found  by  the 
lower  Court,  held  that  the  Magistrate  vtbb  acting 
judicially  and  with  jurisdiction  (Uiough  under  the  cir- 
cumstances disclosed  carelessly  and  irregularly),  and 
was  therefore  protected  from  an  action  for  damages. 
A  proceeding  under  Chapter  XX  of  the  Criminal  Ph)- 
cedure  Code,  if  regular  and  such  as  the  law  pre- 
scribes, is  a  judicial  proceeding ;  but  a  Magistrate  does 
not  act  legally  under  it  if  he  does  not  first  call  on  the 
person  with  whose  property  he  proposes  to  interfere 
to  appear  and  show  cause.  Collbotob  of  Hooohly 
«.  Tabaxnath  Mukhopadhta 

[7  B.  L.  B.,  440: 16  W.  B.,  68 
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trate  of  an  obstruction  in  the  exercise  of  the  po^rens 
conferred  upon  him  by  schedule  K,  clause  1  of 
Bengal  Act  YI  of  1868,  is  not  a  judicial  act;  and  the 
Magistrate  is,  therefore,  not  protected  by  Act  XVIII 
of  1860  from  a  suit  in  the  Civil  Court  to  try  the 
question  of  the  right  of  the  person  against  whom  the 
order  was  made  to  create  the  obstruction  and  tor 
damages.  Chvvdbb  Nabaik  SiireH  o.  Bbijo  BuIiI.17b 
GooTBB  .        .14aL.B.»264:21W.B^8ai 

Affirming  decision  in    Chukpbb  Nabaiv    Sikg> 
V.  Baojo  BULLUB  Gootbb      .  21 W.  B^  126 


19. 


Ahuee    of    hie 


18. 


Judicial   act. — 


Eiffht   of  eutt.—LiabiUty   of  Magi§trate,—Beng. 
Act  VI  of  1868,  ech.  iT.— The  removal  by  a  Magis- 


authority  hy  Judge,— WiUnl  abuse  of  his  authority 
by  a  Judge — that  is,  wilfully  acting  beyond  his  juris- 
diction— ^is  a  good  cause  of  action  by  the  parl^  who  is 
injured.  Ammiaffa  Mvdali  «.  Mahoxbd  Mubtapa. 
Saib 2MacU448 

JUDICIAL  FBOCEEDnra. 

See  Civil  Pboobdubb  Codb,  1882,  b.  2. 

[LL.B.,2BonL,56S 

See  Cbdcikal  Pbocbdubb  Codb,  1882,  8. 
176  (1872,  8. 135). 

[LL.IU8  0ala,742 

— —  Bevision  of — 

See  Cabbs  uivdbb  BBTisxoir--CBi]ciHA3i 

Casbb. 
See  SuFBBnrTBVDBKCB  of  High  Coubt — 
Ceabtbb  Act,  s.  15— Civil  Casbb. 

[XL.B..1A1L,101 

JUDICIAL  SEFABATION. 

See  Diyobob  Act,  b.  8,  ol.  9. 

[I.UB.,4Cala,200 

See  DivoBOi  Act,  b.  85. 

r9B.L.IL,Ap.,e 
L  L.  R,  6  Calo.,  d67 

JUDICIAL      8UPEHLN  TJ5NDENT      OF 
BAILWAY8. 

Dominions  of  Nisam  of  Hy- 
derabad.— Power  of  Court  of  Judicial  Superim- 
tendent  of  BaiUoayt  to  commit  to  Bigh  Court, — 
Charges  preferred  hg  Advocate  Oeneral, — Lettere 
Patent,  1866,  cL  24,'—JBuropean  British  sukiects. 
— ^The  provisions  of  the  Code  of  Criminal  Proce- 
dure (X  of  1882)  apply  to  the  Court  of  the  Judi- 
cial Superintendent  of  Railways  in  His  Highness  the 
Nizam's  Dominions  held  at  Secunderabad.  Where, 
after  a  magisterial  inquiry,  a  European  British  sub- 
ject being  a  public  servant  within  the  meaning  of 
section  197  of  the  Criminal  Procedure  Code  (X  of 
1882),  was  committed  for  trial  to  the  High  Court  of 
Bombay  by  the  JucUcial  Superintendent  of  Railways 
in  His  Highness  the  Nizam's  Dominions,  without  any 
previous  sanction  having  been  obtained  as  required 
by  that  section, — Seld  that  the  proceedings  were 
illegal  and  without  jurisdiction,  and  that  a  sanction 
sulwequently  obtained  was  of  no  effect;  but  held 
also  that  the  proviuons  of  section  5S2  of  the  Criminal 
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JUDICIAIi  BnFEBnmBNBENT  OV 
BAIIiWAYa->I>ominioiui  of  ITiBam  of 
Hyderabad— <To»^iMM(f. 

Procedure  Code  applied,  and  that  the  Ja( 
at  the  Criminal  Seesions  of  the  High  Court 
power,  in  hiB  diBcretion,  to  accept  the  commitment  and 
to  proceed  with  the  trial  of  the  prisoner.  F&r  Sab- 
exNT,  C,  Jl— The  Court  of  the  Judicial  Superin- 
tendent of  Railways  in  His  Highness  the  Nizam's 
Dominions  is  suhordinate  to  the  High  Court  of  Bom- 
iMty  in  aQ  criminal  matters  relating  to  European 
British  subjects.  Per  Baylbt,  J'.— The  Court  of 
the  Judicial  Superintendent  of  Railways  in  His  High- 
ness the  Nizam's  Dominions  is  not  subject  to  the 
■uperintendenoe  of  the  High  Court  of  Bombay  within 
the  meaning  of  clause  24  of  the  Letters  Patent,  1865, 
and  a  prisoner  committed  by  the  former  Court  for 
trial  by  the  High  Court  caimot  be  tried  on  charges 
preferred  by  the  Advocate  General  under  that  clause. 

QvSBN-EmPBBBS  0.  MOBTOK 

[I.  I..  B^  9  Bool,  288 
«  JUJlCAin  BIGHT." 

Ck>n8tniotion  of  decree.— The 

phrase  "  Jujmani  right "  in  a  decree  was  construed  to 
mean  the  right  to  participate  in  the  offerings  made 
to  the  idol  and  not  the  offerings  or  presents  which 
were  made  to  the  priest  himself.  Jaditb  Chfvdkb 
Chuokssbuttt  v.  Bhubo  Soobbubbb  Dabbb 

[20W.R,881 
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.  2828 

(5)  Pbopbbtt  nr  bifvbbbht  Dib- 

TBICTS  .  •  .  . 

4.  Abkibalty  Jubisdictiov 

5.  Matbixoioal  JUBISDICnOB      •         .  2884 

6.  TbSTAMBKTABY  AKB  IvTBSTATB  JlTBIS- 

DiOTiOB 2885 

8m  Citil  Pboobdubb  Cobb,  1882,  s.  229, 
(1859,  8.  284)  .  4  B.  I..  B^  A.  O.,  184 

See  COLLBOTOB. 

[L  Ik  B^l  Bom.»  S18»  628 

See    CONTBHPT    OF      COUBT— CONTBKPTS 

Gbkbbaxlt    .    I.  Ii.  B.,  4  Oalo.9  666 
L  Ii.  B.,  7  Bom.,  1 
I.Ii.B.,10  0alo.,10e 
See  Cabbs  uvbbb  Cobtbaot  Act,  b.  265. 

See    Costs— Spboial    Cabbb— Jttbibdio- 

Tiov  Marsh.,  811  876 

[1  Ind.  Jur.,  IT.  8.,  88 

14W.B.,8ia 

Bonrke,  O.  O.,  181 

See  Casbb  ubbbb  Dibtbiot  Jubgb,  Jubib- 

BIOTIOK  OF — 

See  Enbowkxbt  .  I.  I«.  B^  8  Gala,  668 

See  ExBCUTiON  of  ]>bobbb— Tbabsfbb  of 
Dbobbb  fob  Exbotttiob  abb  Fowbb 
of  Coubt  as  to  EzBorrnoN  out  of 

IT8  JUBISBIOTIOH. 

[B.  Ii.  B.,  8ap.  VoL,  970 

2  R  Ii.  B^  A.  C.,  66 

8RIi.B.,A.0.,181 

18  B.  Ii.  B.,  Ap.,  27,  80 

11 B.  Ii.  B.,  66 

1. 1<.  B.,  8  Oalo.,  708 

I.  Ii.  B.,  12  Oalo.,  807 

28W.B.,164,288 

2  O.  Ii.  R,  884 

12  O.  I..  B.,  404 

See  FOBBIGV  JfTD&XBBT. 

[I.  Ii.  B.,2  Ma<L,  400, 407 

See  Ibsolybbot— Obbbb   and  Dispobi- 
TioB       •    lRIi.B.,O.C.,U4^181 
See  Cabbb  ubbbb  Ibboltbvt  Act,  b.  5. 
See  JoiBBBB  OF  Caubbb  of  Aotiob. 

[R  I«.  B.,  8ap.  VoL,  620 

S.  C.  2  I&d.  Jur.,  TSr.  S^  88 

7  W.  B..  176 

I.L.B.7Ma<i,171 
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Sm  Judicial  Optioebs,  Liability  of— 
[I.I..B,1A1L,280 
See  LxTTBBB  of  Adkiitistbation. 

[lRI..B^O.C.,d,19 
8W.B.,8 

4  R  L.  B.,  Ap.,  48 

1  Hyde,  67 

Bourke,  Test.,  6 

UW.B,418 

Bee  Cabbb  vndbb  Lbttbbs  Patent,  cl.  12. 

See  Lunatic    .    2  B.  L.  B^  A.  O^  246 

See  CA8B8  undbb  Magistbatb— Jubis- 
diction  of — 

See  Mandakub  .    11  B.  la.  B.»  250 

See  Bbli&ioub  Comxunitt. 

[12BoiiL,82d 
See  Cabbs  undbb  Small  Causb  Coubt, 

MOFUBBIL— JUBIBDICTION. 

See  Cabbb  undbb  Small  Cattbb  Coubt, 

Pbbbidbnct  Townb— Juubdiction. 
See  Valuation  of  Suit— -Appbalb. 

5  B.  Ii.  B.,  Ap.,  17 
L  la.  B.,  4  Had.,  220 

See  Valuation  of  Suit — Suitb. 

[12  B  Ii.  B^  118, 115,  note 

L  Ii.  B.,  1  Bom.,  588, 548 

I.  L.  B.,  6  Mad.,  182 

I.  la.  B.,  4  Had.,  220,  814, 888 

16  W.  B.,  248 

I.  la.  B.,  2  AIL,  148,  789 

LIi.B.,6AlL,71 

I.  Ii.  B.,  8  Mad.,  285, 884, 516 

I.  la.  B.,  8  Bom.,  81 

L  la.  B.,  18  Calo.,  255 

I.  la.  B.,  5  AIL,  882 

I.  la.  B.,  8  AIL,  488 

I.  la.  B..  5  Calo.,  188 

See    Wabbant    of    Abbbbt— Cbixinal 

Cabbb    .        •    L  la.  B.,  1  Bom.»  840 

— — -»  Transfer  or  re-arrangement  o(  in 
British  Territory. 

See  Cbbbion  of  Bbitibh  Tbbbitoby  in 

Indu     .        .    I.  la.  B.,  1  Bom.,  867 

[X  la.  B.,  2  AIL,  1 

1.  QUESTION  OF  JTJBISDICTION. 
(a)  Gbnbballt. 
Bnty  of  Court  to  show  its 


Jnrisdietion  on  its  prooeedings.— The  High 
Court  pointed  ovt  the  neceerity  of  a  Court  ihowing 
its  jnrudiction  and  competency  on  the  face  of  allite 
prooeedingB.    Qubbn  v.  Bipbo  Doss 

[8W.B.,Cr.»46 

8.  Jurisdiction  on  what  depend* 

Wlt—ymimre  of  claim.— Nature  of  defence.— Th» 
jnrifldiction  of  a  Court  of  Juitice  as  to  a  cause  of 
action  dopeads  on  the  nature  of  the  claim  put  f or- 


J17BI8DICTIOK— eofi<t«iml. 

1.  QUESTION  OF  JURISDICTION— tfos«fMM«IL 

(a)   QlNBBALLT— «01l<ifN(S(i. 

Jurisdiction  on  what  dependent-^MiH'- 
nued, 

ward  by  the  plaintiff  and  the  matter  involyed  in  it, 
not  on  what  the  defendant  may  assert  by  way  of 
defence.  Chundbb  Eoomab  Munbul  «.  Babub 
Ali  Khan  .    8  W.  B.,  688 

Dalolbibh  v.  Jbbbun  Mahto  .  25  W.  B.,  180 

WatBon  0.  Hbdobb  .  W.  B.,  1884,  Aet  Z,  S6 

Nobin  Chundbb  Rot  Chowdhbt  v.  Bhowanbb 
PbbbhasDobs     .    W.  B.,  1884»  Aet  X,  58 


8. Objection  to  Jnrisdiotioii.— 

Svidence  of  jurisdiction. — Military  Court  of 
Sequeste  Act  {XI  of  1841),  e.  A— Where  the  plainfaff 
alleges  the  defendant  to  bie  amenable  to  the  jurisdic- 
tion of  the  Court,  and  the  defendant  denies  its  juris- 
diction,—^e2<{  that  the  parties  should  be  allowed  to 
go  into  evidence  to  support  their  allegations,  and  the 
Court  ought  not  to  have  rejected  the  plaint^  without 
recording  its  reasons  for  the  same,  or  taking  evidence 
on  the  point,  under  section  8,  Act  XI  of  1841« 
Anoop  Chund  v.  Shum bhoo  Mull  .  1  Agra,  883 


4i  .^__^_«-»____^  Appeal  on  merits 
qf  eaee. — In  a  suit  for  confirmation  of  possession  of 
an  estate  under  a  bill  of  sale,  by  setting  aside  a  bond 
in  favour  of  a  third  party,  and  a  sale  in  execution  of 
a  decree  of  the  Small  Cause  Court  upon  the  bond, 
the  first  Court  found  that  plaintiff's  bill  of  sale  was 
fraudulent,  and  that  he  was  not  in  possession.  On 
appeal  the  Judge,  on  an  objection  taken  for  the  first 
time  in  his  Court,  held  that  the  Small  Cause  Court 
had  no  jurisdiction  to  try  a  suit  on  a  bond  in  which 
land  was  hypothecated,  and,  without  going  into 
plaintiiPs  casoj  gave  him  a  decree.  Held  that  the 
Judge  ought  to  have  tried  first,  not  the  defendant's 
ease,  but  the  plaintiff's,  who  was  bofind  to  prove  his 
possession  and  the  genuineness  of  his  bill  of  sale; 
until  then  the  question  of  jurisdiction  did  not  arise. 
Babh  Bbhabbb  Bot  v.  Eeub  Bukbh 

[11W.B.,S76 


5. 


Admission  or  rejeotion  of 


Jnrisdietion  by  Ooxat,— Judicial  invettigaium, 

'A  judicial  investigation  of  allegations  and  facts 

sufficient  to  guide  the  Court  should  precede  the 

admission  or  rejection  of  jurisdiction.      NuBBUV 

Bbbbbb  V.  Watson  A  Co.     .        .    8W.  B.,ai6 

See  HuBBB  Fbbbad  Malbb  v.  Koonjo  Bbkabt 

Shah  A      •        .    Marsh.»  88 :  1  Hay,  288 

and  Ibhan  Chundbb  Bot  e.  Tabbuok  Chundbb 

Baxbbjbb  .    ISW.  B.,888 

Jurisdiction  in  supplement* 


al  suit. — dourts  having  jurisdiction  over  the  sub- 
ject-matter of  a  suit  in  which  a  right  is  assorted, 
have  also  jurisdiction  over  a  supplemental  suit  in 
which  the  plaintiff  seeks  to  foUow  out  that  right. 
Kashbb  Nath  Koobb  «.  DiB  Kbibto  Baxanooj 
DoM 16W.B.,M0 
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JVRl&DlCTlON—conHnued, 
1.  QUESTION  OF  JURISDICTION-^OM/ffMMii. 
(a)  Qbfbballt — continued, 

7. DlBtinotion  between  rait8» 

appeals,  and  appUoatlonB  in  matters  of 
Jurisdiction* — The  diBtinction  made  for  the  pur- 
poses of  limitation  between  suits,  appeals,  and  appli- 
cations by  the  Limitation  Acts  has  no  bearing  upon  a 
question  of  jurisdicUon.  Balaji  Rai^choddas  «. 
MoHAVLAL  Dalsukhbax  .  L  Ii.  B.»  5  BonUy  680 


8. 


Flea  of  Jorisdiotion. — Power 


of  Appellate  Court. — An  Appellate  Court  cannot 
l^eat  a  plea  to  jurisdiction  as  a  technical  plea  which 
may  be  disregarded  if  the  Court  is  satisfied  with  the 
decision  on  the  merits.  Kbshata  Saita  Bhaoa  v. 
Lakbhuinasayaka  I.  Ii.  B.,  6  Had.,  192 
Jot  Kibhbv  Mooxbbjbb  v.  Hubbbhitb  Mookeb- 
JXB 6W.B.9  288 


9. 


Power  of  Court  to 


decide  want  of  juriediction  in  another  Court. — Al- 
though one  Court  cannot  set  aside  the  proceedings  of 
another  Court  for  want  of  jurisdiction,  yet  when  a 
matter  ariies  before  a  Court  in  the  ordinary  course  of 
its  Jurisdiction,  and  one  of  the  parties  relies  on  or 
seeks  to  protect  him«elf  by  the  proceedings  of  another 
Court,  then  in  that  way  the  jurisdiction  of  the  Court 
whose  proceedings  are  pleaded  may  be  enquired  into. 
Accordingly,  in  a  suit  in  which  the  plaintiff  asked  for 
a  declaration  of  title,  and  a  Revenue  Court's  want 
of  jurisdiction  appeared  on  the  face  of  its  decree,  a 
Hunsif  was  held  to  be  justified  in  holding  that  the 
Revenue  Court  had  nojurisdiction.  Gunnesh  Pat- 
XBO  V.  Ram  Nidhbb  £ooin>oo    •    22  W.  B^  861 


10. 


Right   to  object 


to  juriediction, — ^Where  a  suit  is  instituted  agunst 
a  Collector  and  another  person,  and  the  Collector 
does  not  appeal, — Beld  that  the  question  of  the  Dis- 
trict Court's  jurisdiction  to  entertain  the  suit  being 
a  ground  common  to  all  the  parties  affected  by  the 
judgment,  it  is  open  to  the  other  person  to  object 
that  the  plaint  did  not  disclose  a  cause  of  action 
against  the  Collector  and  that  the  District  Court 
consequentiy  had  not  jurisdiction.  SAjraAPA  Malapa 
V.  Bhijcaboowda  Ma&iafa  •    10  Bom.»  194 


(6)  •  Whbv  it  kat  bb  saisbd. 


IL- 


-  Objection  not 


taken  in  Jlret  Court. — The  Court  will  receive  and 
adjudicate  a  point  of  jurisdiction,  though  not  taken 
below,  because  as  acts  done  without  jurisdiction  are 
acts  of  no  legal  effect  at  all,  they  must  be  set  aside. 
GooBOO  Pbbsad  Roy  v.  Juooobvkdo  Mozooxdab 

[W.  B..  F.  B.,  15 

JUOGOBUITDO    MOZOOVDAB    V,    QOOBOO    PbB8AI> 

Roy  .    Marsh.,  64 :  1  Hay,  228 


12. 


Objection  not 

taken  injlrst  Court.^The  plea  of  want  of  jurisdic- 
tion can  be  entertained  for  tiie  first  time  at  any  stage 
of  a  suit,  provided  there  is  on  the  record  sufllcient 
material  to  substantiate  it.  Nidhi  Lal  «.  Mazhab 
HuBAiv    ....    L  Ii.  B.,  7  AIL,  280 


JURlBDlOTlOTX—eontinued. 

1.  QUESTION  OP  JURISDICTION— co»<iiMwrf. 
(ft)  Whbv  it  may  bb  nknsD-^ontinued, 

Flea  of  jnrisdiotion — continued. 

18.  —  Time  for  taking 

objection. — It  is  an  objection  which  can  be  taken  at 
any  stage  of  the  case.  Nobbbn  Eishbn  Mookbbjbb 
•.  Shib  Pbbbhad  Pattack  .     7  W.  B.,  490 

SUBHTBBBUB  MoOKBBnB  V.  MACKBBZIB 

[2  W.  B.,  Act  Z,  78 

AimvDBB  KooKWAB  9,  Takoob  Pawdby 

[4  W.  B.,  MiB.,  21 


14. 


— ^— ^— —  Objection  taken 
for  Jlret  time  in  appeal.—The  question  of  jurisdic- 
tion cannot  be  raised  in  appeal  for  the  first  time,  un- 
less it  appear  upon  the  face  of  the  pleadings  or  the 
admission  of  the  parties,  or  upon  the  evidence,  that 
the  suit  will  not  lie.  Where  it  did  not  appear  on  tha 
face  of  the  pleadings,  or  on  the  evidence,  under  what 
kind  of  bastu  the  land  in  dispute  foil,  and  no  plea 
to  the  jurisdiction  of  the  Court  under  Act  X  of  1859 
bad  been  taken  in  the  Courts  below,  the  High  Court 
would  not  remand  the  case  to  enquire  under  which  class 
of  bastu  land  the  subject-matter  of  suit  f ellj  or  en- 
tertain the  point  of  jurisdiction  in  appeal.  Naimudda 
Jew  ABB  AB  V.  MOKCBIBFB  .  8  R  Ii.,  B.  A.  C,  288 

8.  C.  Nykoobdbb  Joabdab  «.  Moncbibf 

[12  W.  B.,  140 

15,  ___^— ^— — —  Objection  taken 
on  appeal  after  remand, — The  Court  will  take  notice 
of  a  question  affecting  its  jurisdiction  even  when 
urged  for  the  first  time  on  appeal  after  remand. 
Chowdby  Wahid  Ali  «.  Mullick  Inaybt  Ali 

[8  B.  L.  B.,  62: 14  W.  B.,  288 


la 


Objection  taken 


on  appeal  after  remand.— Whssi  the  High  Court  has 
remanded  a  suit  for  re-trial  on  the  merits,  the  lower 
Appellate  Court  has  no  authority  to  raise  a  question 
of  jurisdiction  for  the  first  time.  Tbmulji  Rus- 
TAKJi «.  Fabdubji  Eayasji  .  6  Bom.,  A.  C,  187 


17. 


Objection  raieed 


for  fir  et  time  on  appeal.— Where  a  suit  which  ought 
to  have  been  instituted  in  the  Court  of  the  Sudder 
Ameen,  was,  that  Court  being  closed  for  the  vacation, 
referred  by  order  of  the  District  Judge  for  trial  by 
the  Assistant  Judge, — Held,  on  objection  taken  on 
appeal,  that  the  District  Judge  ought  to  have  con-  . 
sidered  the  objection,  as  involving  a  question  of  juris- 
diction, though  raised  before  him  for  the  first  time 
during  the  hearing,  and  not  taken  in  the  memoran- 
dum of  appeal  against  the  decree  of  the  Assist^oit 
Judge.  MoTiLAL  Ramdas  V,  Jamnadas  Javbbdas 
[2  Bom.,  42:  2nd  Ed.,  40 

18,         ■  Objection  raised 


for  Jlret  time  on  appeal, — A,  sued  .8.  in  a  Court 
which  had  no  jurisdiction  to  entertain  the  claim. 
The  suit  was  heard  and  determined  in  favour  of  S.  by 
the  Munsif ,  whose  decree  was  affirmed  on  appeal  by 
the  District  Court.  Seld  that  A.  had  a  right  in 
special  appeal  to  take  the  objection  that  the  Courts 
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JUBlSDlCFPlOJSr-^eonHMmed. 

1.  QUESTION  OF  JTJBISBICTIOK— tfonliflNMi. 
(b)  Wbbv  it  mat  bb  WLkjasD-^oiUinued. 
Flea  of  Jari8diotlon--cofi<t«iiMi. 
below  had  proceeded    withoat  jurisdiction.    Bhai 

TbIXBAKJI  «.  TOKV  YALAD  KUTUB 

[2  Bom^  SOO :  2nd  ScU  192 


19. 


Objeetion  raided 


on  tpeeial  appettl. — Where  an  objection  to  the  juria- 
diction  of  the  Court  of  first  instuice  was  taken  for 
the  first  time  in  special  appeal,  being  based  on  an 
illegal  withdrawal  A  the  suit  by  the  District  Judge 
from  the  Sudder  Ameen  to  the  Assistant  Judge's  file, 
it  was  held  that  the  High  Court  was  not  Iwund  to 
entertain  the  objection  unless  it  was  patent  on  the 
face  of  the  recoid.  BAPvn  Auditbax  v.  Umbdbhai 
HATHBBQro  8  Bom^  A.  C  246 


20. 


Ohfeetian  raited 


after  remand  on  epeoial  appeoL — ^A  plaint  present- 
ed to  a  Court  not  being  the  Court  of  the  lowest 
grade  competent  to  try  it,  was  returned  to  the  plain- 
tiff. It  was  subsequently  registered  by  the  same 
Court,  in  obedience  to  an  order  of  the  District  Judge, 
and  a  decree  was  passed  in  plaintiffs  favour. '  On 
appeal  the  defendant  pleaded  want  of  jurisdiction  in 
the  Court  below.  The  plea  was  overruled,  and  the 
case  remanded  for  re-trial  on  its  merits.  The  Court 
of  first  instance  again  passed  a  decree  in  favour  of 
the  plaintiff,  and  the  defendant  again  urged  his  plea 
of  jurisdiction  in  appeal,  but  the  Judge  declined  to 
go  into  it  a  second  time.  Reld  that  the  suit  not 
having  been  instituted  in  the  Court  of  the  lowest 
grade  competent  to  try  it,  the  District  Judge  had  no 
power  to  direct  the  Court  of  first  instance  to  hear  the 
case,  and  although  no  special  appeal  was  preferred 
against  the  decree  of  the  District  Judge  in  whidi  he 
remanded  the  case  for  re-trial,  it  was  still  open  to  the 
defendant  in  special  appeal  to  raise  the  plea  of  juria- 
diction.     Gavputbay  Bakohobji  v.  Bai  Subaj 

[7  Bom..  A.  C  79 


21.\- 


— — — ^ Obfection  raited 

on  epeeiai  appeal, — Suing  without  authority, — ^A 
Widow,  without  any  written  authority,  sued  on  behalf 
of  her  son,  who  was  absent  on  miUta^  service  beyond 
the  jurisdiction  of  the  Court ;  the  defendant  did  not 
object  to  Yier  want  of  authori^  in  the  Court  of  first 
instance,  but  did  so  in  the  Courts  of  appeal  and 
special  appeal.  Held  that  the  objection  was  a  valid 
one.    Shiybam  YrniAL  «.  Bhagibthibai 

[6  Bom.»  A.  C  20 

22. OlpeoOon  raited 

on  tpeeitU  af>peah — Pretnmption  of  juritdiction. — 
Meld  by  Mabkbt,  J,,  that  whenever  an  objection  is 
made  to  the  want  of  jurisdiction  for  the  first  time  in 
the  High  Court  on  special  appeal,  every  presumption 
should  be  made  in  favour  of  the  jurisdiction  of  the 
Courts  below.    Bookb  v,  Ptabi  Lal 

[4  B.  L.  B.,  Ap.»  48 :  U  W.  B.,  684 


28. 


Objeeiion  to  Jn- 


ritdiction  taken  at  laie  ttage  of  tuit. — Procedure, — 
When  an  objection  to  the  jurisdiction  is  first  takexT  at 
a  late  stage  of  the  suit,  instead  of  being  brought 


JUBISDIO  TION— ami6'mm{. 

1.  QUESTION  OF  JURISDICTION— Mii^«««€d: 

(6)  Whbn  it  mat  bb  baibbd— tfoa^Mfed. 

Flea  of  jnrlsdiotion— coiitimMd. 

forward  as  it  should  be  at  the  first  stage  of  the  anit 
when  the  plaint  is  presented  for  admission,  the  pro- 
per course  is,  even  if  the  jurisdiction  be  doubtfal^  to 
proceed  to  dietermine  the  sniti    Baobam  e.   MosBS 

[1  Hyde,  284 


24. 


Proeedmrs  attaU 


lowanee  q^.— Where  the  objection  of  jurisdidaon  had 
been  raised  and  allowed  at  an  early  stage  of  the  caae^ 
the  pUunt  should  have  been  returned  to  be  presented 
in  the  proper  Court.    Khooshal  Chuvd  «.  Paxxkb 

ClAgra^am 

Khabbu  Mobissyab  0.  Shiyji  GoBKon 

[5  Bonu  A.:G^  212 


26. 


ObjteUon  MfcsK 


on  appeal. — Co«<«.— Where  the  plea  of  want  of 
jurisdiction  was  taken  in  special  appeal,  each  party 
was  made  to  bear  his  own  costs.     NoBBf  v  Kishbh 

HOOXBBnB  V.  ShIB  PBBflHAD  PaTTAOK 

[7W.B.»40O 


26. 


Applieation  far 


execution  of  decree, —  Objeetion  apparent  in  record, 
— Quare, — ^Whether,  upon  an  application  for  execu- 
tion of  a  decree,  an  objection,  apparent  on  the  face 
of  the  record,  to  the  jurisdiction  of  the  Court  which 
made  the  decree,  can  be  entertained.  Mohak  Ishwab 
V,  Haku  Buva  .     L  Ifc  B.,  4  Bom^  088 


27. 


Criminal  Court, 


— Obf'eotion  taken  for  flrtt  time  on  apeal, — ^A  plea 
of  want  of  jurisdiction  may  be  taken  in  the  High 
Court,  though  not  taken  below.  Maodonald  «. 
RioDiLL      ....    16  W.  B.,  Cr.,  79 

Criminal  Court, 


28. 

— The  case  of  a  prisoner  accused  of  the  offence  of  at- 
tempting to  cheat  by  personation  was  referred,  for 
trial  by  the  District  Magistrate  to  a  Magistrate, 
who,  without  a  complaint  being  made  to  him,  con- 
victed  and  sentenced  the  prisoner.  The  conriction 
and  sentence  were  confirmed  by  the  Sessions  Judge. 
On  application  to  the  High  Court  to  annul  the  con- 
viction, on  the  ground  that  the  Magistrate  had  no 
jurisdiction  to  try  the  case,  the  Court  refused  the 
application,  as  the  question  of  jurisdiction  had  not 
been  raised  before  the  Sessions  Court  Rbo.  «. 
YiBHYAHATH  Daulatbay     •       4  Bom.^  Gr.,  88 


(c)  Wboko  Ezi&oisb  OV  JUBIBDIOnOV. 


29. 


Suit  institated  in  wrong 


Court — Tranrfler  of  tuii. — Where  a  suit  has  been 
instituted  in  the  wrong  Court,  the  defect  of  jurisdic- 
tion is  not  cured  by  its  transfer  to  the  Court  in 
which  it  ought  to  have  been  brought.  Paohaowi 
AwASTHi  V.  Ilahi  Bakbh  .    I.  la.  B.»  4  AIL,  478 


80. 


Case   tried  withoat  Jnri»> 


diction   owing   to   improper   valuation.— 
Civil  Procedure  Code,  1869,  «.  S.^Jrregularity  not 
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JURISDICTION— eoii<tfM«i{. 
I.  QUESTION  OP  JURISDICTION— con^Miiw*!. 

(e)  WBONa  EZBBOISB  OV  JirBISDIOTION— COM- 
iinued. 

Case  tried  without  jurisdiotion  owing 
to  improper  valuation— con^trnMci. 

prt^udieing  defendant. — Valuation  of  suit, — ^Act 
VIII  of  1859,  section  6,  occurring  in  a  Code  of  Civil 
Procednre  regulated  the  practice  of  Courts,  but  did 
not  take  away  jorisdiction  from  any  Court  which, 
like  a  Subordinate  Judge's  Court,  had  general  juris- 
diction. Accordinglv,  where  an  alleged  irregularity 
had  in  no  way  prejudiced  the  appellant,  the  High  Court 
thought  it  unnecessary  to  go  into  the  question  of  valu- 
ation with  a  view  to  determine  in  what  Court  the 
auit  ought  to  have  been  brought.  Bussiok  Chuitdeb 
c.  Bam  Laix  Shaha  aSW.B^dOl 


dL 


Sut^eet-matter. 


—Aet  XIV  of  1869,  e.  j85.— What  primd  facie 
determines  the  jurisdiction  of  a  Court  is  the  claim,  or 
subject-matter  of  the  claim,  as  estimated  by  the 
phuntiif,  and  the  determination  having  given  the 
jurisdiction,  the  jurisdiction  itself  continues,  what- 
ever the  event  of  the  suit.  And  this  is  so  notwith- 
standing a  bond  fide  error  in  the  estimate  made  by 
the  plaintiff.  But  the  plaintiff  cannot  oust  the 
Court  of  its  jurisdiction  by  making  unwarrantable 
additions  to  the  claim  which  cannot  be  sustained  and 
.which  there  is  no  reasonable  ground  for  expecting  to 
Bostain.  T.ATairirAy  Bhatkab  V.  Babaji  Bhatkab 
[I.  L.  B.,  8  Bom.,  81 

•  Suit  brought  without  juris- 


■diotion. — Suit  brought  without  authority, — Subte- 
guenteanetioH,  Effect  of — Where  a  suit  was  brought 
by  a  widow  on  behalf  of  her  son  who  was  absent  on 
military  service,  and  the  objection  of  jurisdiction  was 
taken  and  allowed, — Held  that  the  defect  of  juris- 
diction  could  not  be  cured  by  the  production  of  a 
-written  authority  on  special  appeal  Shitbax 
YiTHAL  V,  BHAoiBTHrBAi     .    8  Bom«»  A.  C  so 


88. 


Suit  brought  under  honest 


•misinforniation. — Judge  trying  euit  over  which 
he  had  no  cognisance. — 2)ekkhan  AgricuUwriM 
Belief  Act,  1879,  eh,  2, — ^An  application  of  Chapter  II 
of  the  Dekkhan  Agriculturists'  Belief  Act,  XVII 
of  1879,  by  a  Subor£nate  Judge,  which  would  have 
been  illc^  and  wrong  if  the  Subordinate  Judge  had 
known  the  subject-matter  of  the  suit  was  of  greater 
value  than  BlOO,  may  be  sustained  if  he  was  led  into 
applying  it  by  honest  misinformation.  The  original 
jprooeedings  being  thus  justified,  a  Special  Judge  has 
jurisdiction  to  revise  them,  and,  if  necessary,  to  order 
a  new  triaL    Eokdaji  Ba&aji  v.  Anak 

[L  I..  B^  7  Bom.,  448 


84. 


Suit  against  Sardar.— i^- 

iroepecHve  effect  of  appointment. — Creation  of  the 
defendant  as  Sardar  in  1867  cannot  have  a  retrospec- 
tive effect  BO  as  to  affect  a  suit  instituted  against  her 
in  the  Civil  Court  in  1861  and  to  render  the  decree 
of  that  Court  one  without  jurisdiction.  Baxabai 
8AHSB  Pattabdhak  9.  Appa         .    12  Bom.,  18 


JUBISDICTION— ooi»<»aM<2. 
1.  QUESTION  OP  JUBISDICTION— «)««»««d. 

{d)  CONBBVT  OF  PabTIBS  AND  WaITBB  OB 

JUBIBDICTION. 

• 

86. Consent  of  parties.— Power 

to  give  Court  juriediclion  by  cotuent. — Where  a 
Court  has  no  jurisdiction,  no  consent  of  parties  can 
give  it  jurisdiction.  Aukhil  Chukdbb  Sbn  Boy«. 
MoHiNY  MoHUK  Dabs 

[L  Ii.  B^  5  Calo,  488:  4  C.  Ii.  R.  481 

Bhoopbndbo  Nath  Chowdhbt  v.  Ealeb  Pbo- 

BUKNO  Qhobb  24  W.  B.,  205 


88. 


Agreement  ^f 


pctrtiee  that  euit  ehall  be  brought  in  Court  which 
hoe  no  jurisdiction. — Jurisdiction  cannot  be  given 
or  taken  away  by  the  agreement  of  parties.  Held, 
therefore,  that  a  clause  in  a  bill  of  lading  vesting 
jurisdiction  in  a  Court  which  has  no  jurisdiction  can 
have  no  legal  effect  or  be  pleaded  in  bar  of  a  suit 
brought  in  a  Court  which  has  jurisdiction.  Cbawlbt 
V.  LvoHXBB  Bax      ...       1  Agra,  128 


87. 


Sffect    of  eon- 
shtef 


sent. — Land  situated  beyond  British  t^tritories. — 
The  Baja  of  Dangradra^  an  independent  Chief,  sued 
the  Qovemment  of  Bombay  for  a  village  which  he 
described  in  the  plaint  as  situated  in  the  Baja's  own 
territory.  The  District  Judge,  Ahmedabad,  rejected 
the  suit  for  want  of  jurisdiction,  as  the  village  in 
dispute  was  beyond  the  British  territories.  On  ap- 
peal, the  High  Court  remanded  the  case  for  re-trial 
on  the  merits,  on  the  agreement  by  the  phdntiff  that 
he  would  so  amend  the  plaint  as  to  bring  the  suit 
within  the  jurisdiction  of  the  Ahmedabad  District 
Court.  The  plaint  was  accordingly  amended  and  the 
District  Court  decided  the  case  on  the  merits  in 
favour  of  the  plaintiff.  The  High  Court,  however, 
finding  that  the  amendment  did  not  alter  the  original 
statement  in  the  plaint  regarding  the  situation  of 
the  village,  and  finding  that  the  plaintiffs  evidence 
and  arguments  were  directed  solely  to  prove  that 
the  village  was  not  in  British  but  foreign  territory, 
annulled  the  decree,  although  both  the  parties  ex- 
pressed their  willingness  that  the  appeal  should  be 
decided  on  the  merits,  the  Court  acting  on  the  rule 
of  law  that  no  consent  of  parties  can  give  to  the 
Court  a  jurisdiction  which  it  does  not  possess. over 
the  subject-matter  of  the  suit.  GoyBBNKBBT  of 
BOXBAY  «.  BAlTMAIiSINeJI  AxABsnroji 

[8  Bom.,  242 


88. 


Conseni      to 


jurisdieiion. —  Waiver  of  oJ^eetion  to  jurisdiction. — 
The  plaintiff  sued  three  defendants  on  a  bond  alleged 
to  have  been  executed  by  them  to  the  plaintiff. 
Two  of  the  defendants  did  not  appear,  or  make  any 
defence  to  the  suit.  The  second  defendant  only  ap- 
peared, and  objected  to  the  jurisdiction  of  the  Court; 
but  his  objection  was  overruled,  and  a  decree  was 
made  against  all  three  defendants.  On  appeal  the 
lower  Appellate  Court  reversed  the  decree,  holding 
that  the  Court  of  first  instance  had  no  jurisdiction. 
The  plidntiff  preferred  a  second  appeal,  and  contend- 
ed that  the  first  and  third  defendants  had  consented 
to  the  jurisdiction  of  the  Court,  and  that  the  decree 
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JVB,iaiyiOT10JSr--eofUinu$d. 

1.  QUESTION  OF  JURISDICTION— mmi^'immiI. 

{d)  COKSBiTT  or  Pabtibb  and  Waitbb  ov  Jubis- 
DICTIOK — continued. 

Consent  of  paxUeB^eontinned, 

wai  binding  as  againit  them.  Beld,  affirming  the 
decision  of  the  lower  Appellate  Coart  on  the  question 
of  jurisdiction,  that  the  conduct  of  the  defendants, 
even  if  it  oould  be  held  to  have  amounted  to  consent 
or  acquiescence,  did  not  give  the  lower  Court  any 
jurisdiction.  Consent  or  acquiescence  does  not  give 
jurisdiction  to  a  Court  of  limited  jurisdiction,  though 
the  waiver  may  be  sufficient  in  a  Court  of  superior 
jurisdiction.  The  consent  which  waives  an  irregula- 
rity, or  allows  the  Court  to  exercise  a  power  not 
vested  in  it,  cannot,  by  itself,  give  the  authority 
itself  as  an  attribute  of  the  Court,  which  must 
directly  or  indirectly  emanate  from  the  Sovereign. 
Babaji  «.  Lauhmibai    .    L  Ifc  B^  9  Bom.,  266 


89. 


Rearing  of  «w- 


d»nee  and  deeUion  hy  differmtl  Judg0t, — ^Where  the 
Judge  who  decides  the  case  is  not  the  Judge  who 
hea^  the  witnesses  and  received  the  evidence,  the 

e  parties. 

.B^184 


defect  may  be  cured  by  the  assent  of  the  parties. 

MOHAMBD  V.  OOMDAH  KHANITIC  .       18  W. 


40. 


•  Trantfor  of  e€t$€* 


'^Objection  to  jurisdicium  snbitquentlg  taken, —  • 
A  suit  having  been  instituted  in  the  Court  of  the 
Subordinate  Judge  who  was  incompetent  to  try  it» 
the  case  was  transferred  by  consent  of  parties  to  the 
Court  of  the  District  Judge  for  convenience  of  triaL 
JBeld  that  such  transfer  was  incompetent,  and  that 
such  consent  did  not  operate  as  a  waiver  of  the  plea 
to  the  jurisdiction  which  was  taken  in  the  defendant's 
written  statement  and  subsequently  insisted  on. 
LBPaABD  V,  Bull  .  .  I«.  B^  18  I.  A^  184 
[L  Ii.  B.,  9  AIL,  191 

41, Waiver    of  Jurisdiction.— 

Consent  of  parties. — ^An  objection  to  jurisdiction 
cannot  be  waived  by  the  parties.  Lalxonbt  Dossbb 
«.  Jaddoonauth  Shaw  .  1  Ind.  Jur.,  N.  8.,  819 

Contra,  see  Tiokuk  Lall  Dobs  v,  Macabthitb 

[IW.B.,279 

42.  — — ^— ^— ^— —  Omission  to 


raise  plea  of  Jurisdietion,'-In  a  suit  in  a  Munsifs 
Court  on  a  right  of  pre-emption,  in  which  plaintiff 
undervalued  his  claim,  the  defendant,  without  object- 
ing to  the  jurisdiction,  allowed  the  case  to  go  to 
trial,  and,  after  passing  through  the  subordinate 
Courts,  to  come  up  to  the  High  Court  in  special 
appeaL  It  was  remanded  on  a  question  of  fact  and 
came  up  again  in  special  appeal,  when  the  point  was 
raised  for  the  first  time  (though  not  taken  in  the 
petition  of  appeal)  that  the  suit  was  not  cognisable 
by  the-  Munsif,  and  therefore  that  all  that  had  been 
done  had  been  done  without  jurisdiction.  Held  that 
the  defendant  was  not  at  liberty  to  waive  jurisdic- 
tion, and  that  the  objection  must  be  allowed  to  be 
taken  even  at  this  late  stage.  Seld  that  the  suit 
having  been  beyond  the  Munsifs  jurisdiction,  his 
judgment  was  not  legal,  and  his  decree,  in  the  eye  of 
the  law,  no  decree  at  all  and  of  no  legal  effect. 
Navithoo  SxiraH  v.  Tofak  Suran  .  14  W,  B.» ! 


JXmiBDIOTION— «o«ltfi««i. 

1.  QUESTION  OF  JURISDICTION— eo»/»ii«Mi. 

{d)  CovBivT  OF  Pabtibb  ahd  Waitbb  ov  Jubu- 
BIOTION — continued. 

Waiver  of  Jiirisdiotion--co»^'»tiMl. 

48.  Omission  to 

raise  plea  of  jurisdiction, — Held  that,  if  a  defend- 
ant who  appears  in  a  suit  chooses  not  to  raise  the 
plea  of  want  of  jurisdiction,  he  must  be  taken  to 
submit  to  the  jurisdiction,  and  that  any  decree  which 
may  be  pronounced  against  him  cannot,  when  it  is 
sought  to  be  executed,  be  objected  to  by  him,  on  the 
ground  that  the  Court  which  made  it  had  no  juris- 
diction to  try  the  suit  Ex  pabtb  Mabohab  Bhtt- 
bayPotakib    .       2  Bom^  896 :2nd.  Ed.,  874 

Kandoth  Makmi  v.  Nbblas  Chbbayil  abdu 
Kalakdav  •  8  Mad,,  14 


44. 


Agreement 


to  submit  to  execution  of  decree, — Jurisdiction,-^ 
A  decree-holder,  with  a  certificate  showing  that  satis- 
faction of  his  decree  had  not  been  obtained  in  the 
district  in  which  it  had  been  passed,  applied  to  tht 
Judge  of  another  district  and  succeeded  in  obtaining 
partial  execution.  Upon  a  second  attachment  bsu- 
ing,  the  judgment-debtor  prayed  for  time,  and 
a^eed  in  his  petition  that  if  he  did  not  satis^  the 
debt  within  the  period  named  the  property  mignt  be 
sold.  His  prayer  was  granted.  He  then  raised  the 
plea  that  the  Court  which  made  the  decree  had  no 
lurisdiction  to  entertain  the  suit.  Held  that,  bar- 
ing pleaded  in  the  Court  below  on  the  assumption 
that  the  decree  was  a  money-decree  which  the  Court 
which  made  it  had  jurisdiction  to  make,  it  was  not 
open  to  the  judgment-debtor's  pleader  to  urge  that 
it  was  not  a  money-decree.  Radha  Gobibb  Oo8- 
BAMI  V.  OOXA  SUITDUBBB  DossiA  .  24  W.  B.,  888 

46. 


—  Omission  to  raise 

objection  to  execution  of  decree,— Certein  property 
having  been  sold  in  execution  of  a  decree  by  a  Court 
to  which  the  decree  had  been  transferred,  a  suit  was 
brought  to  set  aside  the  sale  on  the  ground  that  the 
Court  from  which  the  transfer  had  been  made  had  no 
jurisdiction  to  grant,  as  it  did,  a  certificate  of  non- 
satisfaction.  It  appeared  that  on  execution  bein^ 
applied  for  in  the  Court  to  which  the  decree  had 
been  transferred,  no  objection  to  the  jurisdiction  had 
been  raised.  Held  that  the  objection,  assuming  it  to 
be  valid,  was  taken  too  late  and  the  sale  oould  not 
be  set  aside.  Modvb  Mohub  Ghobb  Habba  «. 
BoBODA  SoKDABi  Dabia    .        •    8  C  I«.  B^  281 


48. 


Omission  to  raise 


plea  till  late  stage  of  ease, — Bi*jht  to  raise,  on 
special  appeal, — ^A  Munsif  having  returned  a  plaint 
under  Act  XXIII  of  1861,  section  8,  and  dismissed 
the  suit  as  being  in  value  beyond  his  jurisdiction,  the 
plaintiff  appealed  to  the  District  Judge,  who,  on  the 
14th  June  1872,  pronounced  the  decision  wrong,  and 
ordered  the  Munsif  to  try  the  suit.  The  suit  was 
accordingly  tried  and  dismissed,  but  on  appeal  it  was 
decreed  by  the  Subordinate  Judge.  Subsequentiy  a 
special  appeal  was  preferred  in  which  objection  was 
raised  on  the  score  of  jurisdiction.  Held  that  the 
objection  could  not  be  taken  at  this  stage,  as  the 
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JTJBIBDIOnOir— tfOfiltMMJ. 

1.  QUESTION  OF  JURISDICTION— «Ofi«f«ii«(l. 

(d)  COHBBVT  ov  Paxtibs  ahd  Waitbb  ov  Juxis- 
DIOTION —ooiUinmed, 

Waiver  of  jurisdiotion— eofUtVN(«<i. 

defendant  had  not   choten  to  appeal  ag^ntt  the 
District  Judge's  order  of  14th  Jane  1872.   Eotlash 
Chuitdib  Ohosb  V.  AsHBUV  Au  .  23  W.  XL,  101 
RU  NAXAIV  0.  BOWBHAN  Mfll 

[22W.B.,126 

47. _^_^— ^   A  suit  for  rent 

having  been  brought  in  the  Beerbhoom  Collectorate. 
and  decreed,  the  case  was  referred  in  execution  to  the 
Collector  of  Burdwan,  within  whose  jurisdiction  the 
property  lay.  The  tenure  was  sold  by  the  Deputy 
Collector  of  the  latter  district  and  purchased  by  the 
decree-holder.  Appeals  were  made  to  the  Collector  and 
the  Commissioner  by  the  judgment-debtor,  and  were 
rejected  by  both  officers.  The  judgment-debtor  then 
brought  a  suit  for  possession  in  the  Civil  Court»  and 
obtained  a  decree  reversing  the  sale  on  the  ground 
that  the  decree  for  rent  had  been  made  by  a  Collector 
who  had  not  jurisdiction.  Meld  that,  after  all  that 
had  passed,  it  was  too  late  to  raise  the  question  of 
jurisdiction.  OoKA  Soobdttbbb  Dosbbb  v.  Bipib 
BbhabbbBot  ....    ISW.  B.,282 


48. 


Civil  Froeedmre 


Code,  1882,  «.  20.— In  1876,  K,  sued  Jf.  on  a  bond, 
dated  26th  December  1869,  for  R5,000,  by  which  cer- 
tain hmd  in  the  district  of  South  Tanjore  was  hypo- 
thecated as  security  for  the  debt,  and  obtained  a  de- 
cree on  the  6th  of  April  1876  for  the  sale  of  the  lands, 
which  he  purchased  on  iAke  17tii  August  1876  for 
R6,000.  K.  then  discovered  that  part  of  the  land 
hypothecated,  situated  within  the  jurisdiction  of 
the  Subordinate  Court  at  Eumbakonam,  had  been 
acquired  by  a  railway  company  under  the  Land 
Acquisition  Act  in  1874,  and  that  the  compensation, 
B460  (claimed  by  M.'e  mother,  who  sold  the  land  to 
the  company),  was  lodged  in  the  treasury  of  Eumba- 
konam in  the  name  of  M,'e  mother.  K,  having 
applied  to  the  Subordinate  Court  for  an  order  for 
payment  out  of  this  sum,  the  Court,  by  order  dated 
28th  February  1880,  directed  that  the  question  of 
title  to  the  money  should  be  decided  bys  uit.  K.  then 
sued  M,  as  the  sole  heir  of  his  deceased  mother  in 
the  District  Munsif's  Court  of  Tiruvadi  (where  M, 
resided)  for  a  declaration  of  right  to  and  to  recover 
the  said  sum  of  B460.  On  the  16th  April  1880  Jf. 
assigned  his  interest  in  the  money  sued  for  to  V., 
who  was  made  defendant  in  the  suit  on  his  own 
application,  and  pleaded  that  the  Court  had  no  juris- 
diction, as  both  the  monev  and  the  land  which  it 
represented  were,  and  he  (T.)  resided,  without  the 
Munsifs  Court's  jurisdiction.  Seld  that  the  suit 
was  for  money,  and  that  V.  not  having  applied  to 
stay  proceedings  under  section  20  of  the  Ci^  Proce- 
dure Code*  must  be  held  to  have  acquiesced  in  the 
jurisdiction  of  the  Court.     Vbwkata  Vibaba&ata 

ATYAiraAB  «.  KBISKBABAKI  ATYAKaAB 

[LI«.B.,6Kad.,844 

40.  Suhsequeni  plea 

cf,  by  same  partif  in  another  caw.— The  fact  of  a 
defenduit  not  su^ect  to  the  jurisdiction  of  a  Court 


JTTniSDlOTlOTX—iMmiiwued. 

1.  QUESTION  OF  JURISDICTION— Mii«fi««l. 

(d)  COKSBBT  or  PABTIBB  and  WAIYBB  of  JUBIi- 

DionoB — continued. 

Waiver  of  Jurisdiotion— eo«<M««<l. 

having  wuved  his  privilege  in  previous  suits  brought 
against  him  does  not  give  the  Court  jurisdiction  to 
entertain  a  suit  against  him  in  which  he  pleads  that 
he  is  not  subject  to  such  jurisdiction.    Bbbb  Chuit- 

DBB  MAiriEXTA  0.  RAJ  CoOKAB  NoBODBBP  ChTTV- 
DBB  DbB  BuBXOKO 

[L  !>.  B.t  9  Calo,  686 :  12  C.  I..  R,  466 

2.  CAUSES    OF  JURISDICTION. 
{a)  DwBLUNa  ob  Rbsidbvob. 


Bwelling-plaoe.— ^fKiMM  re- 


60. 

vertendi, — ^Whatever  the  purpose  for  which  a  man 
may  go  to  another  jurisdiction  than  that  in  which  his 
family  resides,  if  there  is  an  animue  revertendi  the 
funily  dwelling-house  must  be  considered  to  be  his 
dwelling-plaoe.  Eashbb  Nath  Eoobb  v.  Dbb 
Ebisto  Ramabooj  Dobs  .  16  W.  B.,  240 


6L 


Civil  Proeedmre 


Code,  1859,  s.  6,— Act  XXIII  of  1861,  e.  d.—JUti- 
denee. — Soldier  with  hie  reffiment.-^The  fixed  and 
permanent  home  of  a  man's  wife  and  family,  and  to 
which  he  has  always  the  intention  of  returning,  will 
constitute  his  dwelling-place  within  the  meaning  of 
section  5  of  Act  VIII  ox  1859,  and  section  4  of  Act 
XXIII  of  1861.  Fatima  Bbgam  v,  Sakota  Bbgak  s 
[L  L.  B,,  1  AIL,  61 


62. 


Oooasioiial   residenee.— Oc- 


casional residence  will  not  bring  a  defendant  within 
the  jurisdiction;  he  must  be  a  fixed  inhabitant  of  the 
district  in  which  the  suit  is  brought.    Zalbk  Tb- 

WABBB  0.  GOBUTDOBBB  QoSSAIir 

[1  Ind.  Jur.,  0. 8.,  86 

S.  C.  LbLIM  TBWABBB  V,  GOYINDOBBB  GO88AIV 

[Marsh.,  64 :  1  Hay,  182 


68. 


jyweUing.—Lettere  Patent,  oh 


12. — Temporary  residence. — Hahite,  calling,  and  no' 
ture  of  eetahliehment, — A  person  having  a  perma- 
nent residence  at  Dinapore  came  to  Calcutta  and  re- 
sided there  temporarily  for  the  purpose  of  carrying 
on  a  suit.  Seld  that  he  could  not  be  said  to  dwell  in 
Calcutta  within  the  meaning  of  clause  12  of  t}ie  Let- 
ters Patent.  The  influence  of  his  habits,  calling,  and 
the  nature  of  his  establishment,  may  be  considered  in 
deciding  whether  a  defendant  is  resident  within  the 
jurisdiction.    Ekbit  Lall  v,  Kidd 

[Cor.,  46: 2  Hyde,  117 

64. Latere  Patent,  el, 

12. — Officer  on  leave, — The  defendant,  an  officer  in 
the  Bombay  Staff  Corps,  holding  an  appointment  in 
Scinde,  came  to  Bombay  on  leave,  and  remained  about 
ten  days.  During  his  stay  in  Bombay,  he  was  served 
with  a  writ  of  summons  on  a  cause  of  action  arising 
in  Scinde.  Held  that  the  defendant  did  not  "  dwell " 
within  the  local  limits  so.  as  to  give  the  Court  juris- 
diction under  clause  12  of  the  Letters  Patent.  Ea- 
YASJi  Fbamji  V.  yfkVLLQB  .  1  Bom.,  118 
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JURISDICTION— ca<ift'iifM<i. 
2.  CAUSES  OP  JURISDICTION— ooiiWiMwi. 

(a)  Dwelling  ob  ViBBiDivOE^oonti»u€d. 
DweUing — continued, 
66. 


LeHert  Patent,  eU 

12. — Leave  of  Couri. — ff.  died  at  Ajmere,  his  repre- 
sentative then  and  at  the  time  of  suit  brought,  being 
resident  there.  Previous  to  the  death  of  S,,  a  cause 
of  action  had  accrued  against  him  in  Bombay.  Held 
that  it  was  not  necessary  to  obtain  the  leave  of  the 
Court  under  clause  12  of  the  Letters  Patent  before 
instituting  a  suit  against  S,*e  representative  in  respect 
of  such  cause  of  action.  Habgopal  Pbbmsukdas 
«.  Abdool  Khak  Hajbb  Muhaicmad 

[9Bo]XU,429 


66. 


■^— — ^^— — —  Civil  Procedure 
Code,  1869,  e.  6, — What  oomiitutee  "  dwelling  "  with- 
in the  meaning  of  that  eeetion, — ^A  testator  bequeathed 
the  income  of  his  "  altamgha, "  **  zemindari, "  and 
"  thikadari  lands "  situate  in  the  districts  of  Delhi, 
Hissar,  and  Bulandshahr,  to  his  five  sons  in  equal 
shares,  and  to  their  issue ;  directing  that  one  of  the 
sharers  should  manage  the  estate,  accounting  yearly  to 
the  others,  and  receiving  ten  per  cent,  per  annum. 
The  lands  described  as  "altamgha"  were  in  the 
Bulandshahr  district,  within  the  local  limits  of  the 
jurisdiction  of  the  Civil  Court  of  Meerut;  and  on 
them  an  establishment  was  maintained  at  the  expense 
of  the  estate.  At  Hansi,  in  Hissar,  there  was  also  a 
residence  belonging  to  the  estate,  and  another  at 
^  Delhi.  The  wiU  directed  that  the  brothers  might,  if 
they  liked,  live  together  at  Bilaspur,  and  buHd  houses 
''with  mutual  consent  in  the  idtamgha  and  zemin- 
dar!;" also  that  certain  memorials  of  the  testator 
were  to  be  retained  by  the  manager  at  Bilaspur.  At 
this  place  the  manager  used  to  stay  occasionally, 
though  travelling  for  the  most  part  about  the  estate 
during  the  cold  weather.  .  No  particular  place  for 
rendering  the  yearly  accounts  was  fixed,  either  by 
contract  or  in  practice,  but  they  were  rendered  by  the 
manager  to  the  sharers  at  different  times  and  in  dif- 
ferent places,  including  Delhi,  Bilaspur,  and  Hansi ; 
at  which  last  place,  it  being  the  sudder  station  of  His- 
sar, the  older  records  of  the  estate  were  kept.  When 
this  suit  was  brought,  the  manager  was  actually  re- 
siding at  the  hill  station  of  Mussoorie,  in  the  Saha- 
ranpur  district,  for  the  hot  weather;  and  in  his  an- 
swer he  stated  that  the  unsettled  accounts  were  open 
to  inspection  by  the  sharers  at  Bilaspur.  Seld  that 
a  person  might  "  dwell,"  within  the  meaning  of  Act 
yill  of  1869,  section  5,  at  more  places  than  one; 
and  that,  on  the  evidence,  this  manager  so  dwelt  at 
Bilaspur  as  to  make  him  subject  to  the  jurisdiction  of 
the  M^erut  Court  in  this  suit.  It  was,  accordingly, 
not  necessary  to  consider  whether  he  was  or  was  not 
also  subject  to  that  Court's  jurisdiction  by  reason  of 
the  cause  of  action  having  arisen  within  its  local 
limits ;  nor  was  it  necessary  to  consider  whether  he 
had,  or  had  not,  such  a  dwelling-place  at  Hansi  as 
would  have  rendered  him  subject  to  the  jurisdiction 
of  the  Hissar  (Punjab)  Courts.  Obdb  e.  Seiknbb 
[I.  LB..  8  AIL,  91 
L.  B.,  7  I.  A..  196 


JTlBlSDlOnOlX—eonHnmed. 

2.  CAUSES  OF  JURISDICTION— eoafe'MMci: 
(a)  DwBLLnra  ob  Bbbidbbob— ooniiMiadi. 

TyweHixig— continued, 

57.  : Seeidenoe  aUematelf  im  CaUmUa 

and  mofuteiL — A  party  spending  his  time  alternate^ 
in  the  mofussil  and  Calcutta,  and  resident  in  the  lat- 
ter for  some  days  previous  to,  and  on  the  day  of,  fil- 
ing his  plaint,  is  subject  to  the  jurisdiction  of  the 
High  Court  in  its  ordinary  original  civil  juriadicticiii. 

NlBHADHTBY  DOBBBB  «.  CALLT  KbUTO  OhOSB 

[Cor.»a4 


68. 


Temperafy 


dencefor  pleaeure. — Person  without  residenee  else- 
where. — That  a  temporary  residence  in  Calcutta,  far 
purposes  of  pleasure,  with  intention  of  remaining' 
there  a  month,  without  having  at  tiie  time  a  resi- 
dence out  of  the  jurisdiction,  is  a  sufficient  dwelling' 
within  the  jurisdiction  to  satisfy  clause  12  of  the 
Charter.    Mobbis  v.  Bauxoabtbb 

[Bourke,  O.  C,  1S7 :  Cor.»  IGS 

MaTKBW  9.  TtTLLOOH       .  4  N.  W^  85 


69. 


Besidenoe  out  of  jnrisdio- 


tlon. — Bringing  emit  for  damage*  hg  eoUision. — 
One  who  sues  for  damages  caused  by  a  collision 
at  sea  and  out  of  the  jurisdiction  of  the  High  Cooit 
subjects  himself  to  a  cross  suit  for  damages  caused  by 
the  same  collision  though  himself  residing  omt  of  the 
jurisdiction  of  the  Court.  Bombay  Coast  ajtd 
ElYBB  StBAX  NAyiGATIOir  COMPAWT  0.  Hblbvx 

[4Bo]n.,O.C.,149 

{h)  OABBTUrO  OB  BUSIBBSS  OB  WOBBXVO 
BOB  OaIF. 


60. 


Oarrying    on    biuineBS.— 


Suit  agaUut  Qovernment, — Eeeidenee  or  place  cf 
bueinese  of  Oovemment, — In  a  suit  for  specific  per- 
formance of  a  contract  against  Qovemment  where 
the  land  was  situated  out  of  the  limits  of  the 
ordinary  original  jurisdiction  of  the  Court, — Held 
that  the  land  being  so  situate  the  Court  could  not  be 
said  to  have  jurisdiction  by  reason  of  the  Secretary  of 
State  as  the  representative  of  the  Gkivemment "  dwel- 
ling "  or  carrying  on  business  or  "  personally  working 
for  gain"  within  the  local  limits  of  the  Court,  in  the 
meaning  of  clause  12  of  the  Letters  Batent.  The 
words  "  personally  working  for  gain"  were  intended 
to  give  the  Court  jurisdiction  over  individuals 
only.  Though  Qovemment  is  in  one  sense,  through 
its  officers,  ubiquitous,  section  66  of  21  &  22  Victoria, 
Chap.  106,  means  not  that  the  Secretarv  of  State  may 
sue  or  be  sued  in  any  Court  irrespective  of  all  ques- 
tion of  jurisdiction,  but  that  he  may  sue  or  be  sued 
in  such  Court  or  Courts  as  may  have  jurisdiction  in 
respect  of  each  particular  cause  of  action.  Bfb- 
DLB  V.  Sbcbbtabt  OF  Statb  .      .       1  Hjde,  37 


eL 


Suit      agaiut 


Qovemment, — Civil  Procedure  Code,  1869,  e,  6,-^ 
Lettere  Patent,  el.  12,—Semhlc,—Th»  jurisdiction  to 
entertain  suits  against  the  Qovemment  under  section 
5  of  Act  yill  of  1859  exists  only  where  the  cause  of 
action  arose.    Under  clause  12  of  the  Letters  Patent 
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) 


JTJBI8DIOTIOK~ooii<iinM<i. 

2.  CAUSES  OP  JURISDICTION— «)fi<»fMwd. 

{h)  Cabbthto  ok  BvanrasB  ob  Wobkivg  vob 
Gain — eofUinued, 

Carrying  on  business — eanHtuted. 
(1862)  congtitating  the  High  Court  of  Madras,  the 
Govemxnent  must  be  consii&red  as  carrying  on  busi- 
ness  at  the  place  where  its  members  exercise  all  the 
functions  of  Government.  The  words  « carry  on 
business/'  in  that  clause,  imply  a  personal  and 
regfular  attendance  to  business  within  the  local 
limits.  A  suit  will  not  lie  in  the  High  Court  against 
the  Collector  of  Madras  residing  and  carrying  on 
business  at  Sydapet,  in  respect  of  matters  arising  in 
Chingleput,  though  his  Deputy  Collector  carried 
on  business  within  the  local  limits,  and  the  orders 
and  proceedings  in  reference  to  the  matters  in  ques- 
tion were  in  his  name  of  office  as  Collector  of  Madras. 

SUBBABAYA  MUDALI  0.  GOYBBNXBNT 

[lMs(L»  286 


62. 


Civil  Procedure 


Code,  1877,  #.  17,— Betiding, —Onme  prohandi,— 
Where  the  cause  of  action  arises  in  the  jurisdiction 
of  a  Court  other  than  that  in  which  the  suit  is 
brought,  the  plaintiff  must,  under  the  provisions 
of  section  17  d  Act  X  of  1877,  show  that  the  defend- 
ant at  the  time  of  the  commencement  of  the  suit 
actually  and  voluntarily  resided  or  carried  on  busi- 
ness, or  personally  worked  for  gain,  within  the  juris- 
diction of  the  Court  in  which  the  suit  was  brought. 
MoBHu  Sudan  Chowbhbt  v.  Coohbakb 

[6  CUB., 417 


68. 


Lettere  Patent, 


cl,  12. — Temporary  stay  and  office  in  Calcutta.— A., 
who  had  no  reg^ular  office,  but  came  once  or  twice  a 
week  from  'the  mofussil  to  a  friend's  house  in 
Calcutta,  and  saw  people  there  on  business,  contracted 
with  B,  in  Calcutta  for  the  hire  of  certain  cargo- 
boats.  While  being  towed  by  a  steamer,  Vhich 
A.  had  chartered  according  to  agreement,  the  boats, 
when  beyond  the  jurisdiction  of  the  Court,  sustained 
great  damage  by  reason  of  gross  negligence  on  the 
part  of  C,  whom  A.  had  placed  in  charge.  Eeld  (1) 
that  the  cause  of  action  did  not  arise  in  Calcutta ;  (2) 
that  A.  **  carried  on  business  "  in  Calcutta  within  the 
meaning  of  section  12  of  the  Charter.  Gbbbsh 
Chvndbb  Bavhbbjbb  v.  Coluitb    .    2  Hyde,  79 


64. 


Lettere  Patent, 

cL  12. — T^emporairy  reeidenee. — Jf.,  residing  at 
Meerut,  sued  B.  in  respect  of  a  cause  of  action 
which  did  not  arise  in  Calcutta.  It  appeared  that  B, 
usually  resided  at  Mussoorie  from  March  to  October, 
but  attended  races  at  Meerut,  Calcutta,  and  elsewhere, 
at  which  races  he  ran  horses,  but  not  for  gain.  B. 
had  no  pursuit  or  occupation,  other  than  that  afford- 
ed by  his  horses.  He  had  come  to  Calcutta  to  attend 
a  race  meeting,  and  had  been  living  in  Calcutta 
for  some  dm  previous  to  and  on  the  day  the  plaint 
was  filed.  The  Court  decided  that  he  was  amenable 
to  its  jurisdiction.  Seld  that  such  racing  transac- 
tions do  not  constitute  a  "carrying  on  business"  or 
"personally  working  for  gain"  within  the  meaning 


JURtSDlOTlOJX'-eontinmed. 
2.  CAUSES  OP  JURISDICTION— flO«/tfi«#rf. 

(&)  CaBBTIKCI-  on  BU8IKB08  OB  WOBKIHG.  BOB 

Gain — continued. 

Carrying  on  hyjuAneaB—eontinued, 

of  section  12  of  the  High  Court  Charter.       M0BBI8 
«.  BAiricoABTBir  .  Bourke,  O.  C^  127 :  Cor.,  162 

Mathbw  V,  TiTLLOOH     .        •       4  If.  W.,  26 


66. 


Lettere  Patent, 


el,  12, — ^A  trader  in  the  mofussil  habitually  sent 
grain  te  Madras  for  sale  by  a  general  agent  for  the 
sale  of  goods  sent  to  him  by  different  persons.  On 
some  occasions  the  trader  himself  accompanied  the 
loaded  bandies.  Since  his  death  the  first  defendant, 
his  widow,  carried  on  his  business.  The  g^ain  so 
sent  for  sale  was  never  stored,  but  remained  in  the 
bandies  until  sold  by  the  agent,  who  acted  himself  as 
broker,  the  purchasers  paying  his  brokerage  commis- 
sion, and  the  consignors  of  the  grain  paying  nothing. 
Seld  that  the  first  defendant  did  not  "  carry  on  busi- 
ness" within  the  jurisdiction  of  the  High  Court 
of  Madras  within  the  meaning  of  section  12  of  the 
Letters  Batent.  CHiirirAMAL  v,  Tvlukannatam- 
MAL 8  Mad.,  146 

66.  — — ^— — — —  Lettere  Patent, 
el,  iJ9.— The  defendants  resided  and  carried  on  busi- 
ness in  London,  and  employed  C.  P,  4*  Co,  as 
their  commission  agent  in  Bombay.  llie  plain- 
laffs  at  Bombay  executed  a  power  of  attorney  in 
favour  of  the  defendanto  to  enable  them  to  sue 
in  England  for  certain  money  due  to  the  plaintiffs, 
and  handed  the  power  of  attorney  to  C.  F.  ^  Co., 
who  undertook  to  forward  it  to  the  defendants  in 
London,  and  that  the  defendanto  should  endeavour  to 
recover  the  money  so  due  to  the  plaintiffs.  The 
defendanto  recovered  the  money  in  England  for  the 
plaintiffs,  but  did  not  transmit  it  to  the  plaintiffs  in 
Bombay.  In  a  suit«brought  by  the  plaintiffs  to 
recover  the  money  so  received  by  the  defendanto,  it 
was  held  that  the  cause  of  action  had  not  arisen 
wholly  in  Bombay,  and  that  the  High  Court,  under 
clause  12  of  ito  Letters  Patent,  had  no  jurisdiction  to 
entertun  the  daim,  the  leave  of  the  Court  to  file  the 
suit  not  having  been  obtained.  Where  an  English 
firm,  upon  the  usual  terms,  employs  a  Bombay  firm 
to  act  as  the  English  firm's  commission  agento  in 
Bombay,  such  English  firm  does  not  thereby  render 
itself  liable  to  be  sued  in  the  High  Court  of  Bombay, 
as  it  does  not  carry  on  business  within  the  local 
jurisdiction  of  such  High  Court  within  the  meaning 
of  the  above  clause  of  the  Letters  Patent.  Ehimji 
Chatubbhuj  V,  FoBBBS    .      8  Bom.,  O.  C,  102 

67.  --—--———  LeHere  Patent, 
1865,  el.  12,— Suit  on  hundi,— The  defendant,  who 
resided  and  carried  on  business  at  Patna,  was  in  the 
habit,  several  times  in  the  course  of  the  year,  of 
sending  goods  to  Calcutto  by  boat  and  coming  down 
himself  by  rail ;  he  received  his  goods,  and  remained 
in  Calcutto  until  he  sold  them.  He  had  no  place  of 
business,  nor  any  gomastah  or  agent  of  his  own  in 
Calcutto,  but  used  to  sell  the  goods  himself,  and  put 
up  sometimes  at  one  Arut,  sometimes  at  another.  His 
stoy  in  Calcutto  varied  from  two  to  four  months. 
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JUItlBDIOTION— tfoiiltmMil. 

a.  CAUSES  OP  JUEI8DICTI0N-wii«»ii#(l. 

(6)  Cabxyisq  09  BirsiNBSB  OB  WoBKiva  worn 
Gaiv — co«^iiifli#i. 

Carrying  on  hJnaineBM-^oonUnmed, 
He  aied  to  pay  oommiMion  on  the  goods  sold  to  the 
Arut  where  he  pat  up,  and  he  was  in  the  habit  of 
drawing  hnndis  at  Batna  on  himself  at  Calcntta, 
accepting  and  paying  them  in  CSalcutta.  The  pUin- 
tiif  brought  a  suit  on  a  hundi  so  drawn,  and  purport- 
ing to  Iw  so  accepted  by  the  defendant,  of  which 
payment  was  -refused  by  the  defendant.  The  defend- 
ant admitted  the  drawing  of  the  note,  but  alleged 
'that  the  acceptance  was  forged.  The  Judge  found 
that  the  note  had  not  been  accepted  by  the  defendant 
The  summons  was  served  on  the  defendant  in  Cal- 
cutta. Leave  to  institute  the  suit  had  not  been 
obtained  under  clause  12  of  the  Letters  Patent.  Seld, 
the  whole  cause  of  action  did  not  arise  in  Calcutta. 
Meld,  also,  that  the  defendant  ¥ras  not,  at  the  com- 
mencement of  the  suit,  carrying  on  business  in  Cal- 
cutta within  clause  12  of  the  Letters  Patent  Leave 
to  institute  the  suit  under  clause  12  not  having  been 
obtained,  the  Court  had  no  jurisdiction  to  entertain 
the  suit    Habjiban  Das  o.  Bhaowan  Das 

[7  R  Ii.  B.t  102: 16  W.  B^  O.  0.»16 

Held,  on  appeal,  reversing  the  decision  of  the  Court 
below,  that  &e  defendant  was  "carrying  on  busi- 
ness "  in  Calcutte  within  clause  12  of  the  Letters 
Patent    Habjibab  Dab  e.  Bhaowan  Das 

[7  R  li.  B*,  586: 16  W.  B.,  O.  O^  16 

-LeHere  Patent,  eh 


12. — ^A  defendant  does  not  "  carry  on  business  "  so  as 
to  come  within  clause  12  of  the  Letters  Patent  of  the 
High  Court  of  Bombay  and  render  himself  subject  to 
the  ordinary  original  civil  jurisdiction  of  that  Court, 
though  he  may  have  an  agent  at  Bombay  for  certein 
purposes  connected  with  his  business,  where  that 
which  is  the  essential  ingredient  in  his  business  does 
not  take  place  within  the  local  limits  of  the  jurisdic- 
tion of  the  Court.  A  retul  dealer  in  European  goods 
residing  and  carrying  on  business  at  an  up-country  sta- 
tion is  not  within  the  jurisdiction  of  the  High  Court 
on  the  gpround  that  he  has  an  agent  in  Bombay  for 
the  purpose  of  purchasing  and  forwarding  goods  to 
be  used  in  his  trade.  Fbaicji  Kayasji  «.  Hobmasjt 
Kayasji  .        •        .        •        1  Bom.,  220 


68. 


-  Letters  Patent,  el. 


IB, — Carrying  on  bneineee  hy  agent, — Section  12  of 
the  Letters  Rhtent  of  the  Madras  High  Court  does 
not,  in  order  to  g^ve  jurisdiction,  require  a  defendant 
personally  to  carry  on  business  within  the  local  limite 
of  Madras.    Muthata  Chetti  v.  Allan 

[L  Ii.  B^  4  Mad.,  209 


70. 


Personally    working    for 


gain. — 8mt  to  reeoeer  valme  of  timber,— II  suit  to 
recover  the  value  of  timber  alleged  to  have  been 
forcibly  carried  off  by  the  defendante  from  a  gh&t  in 
the  district  of  Tirhoot,  having  been  brought  in  the 
Court  of  the  Subordinate  Judge  of  the  24-Pergun- 
nahs,  that  Court  was  held  to  have  jurisdiction  in  the 
case,  on  ite  being  shown  that  one  of  the  defendants, 
at  the  oommenoement  of  the  suit^  personally  worked 


JVBTBDIOTIO'S'— continued. 
2.  CAUSES  OF  JURISDICTION— mwftMMi. 

(b)  CaBBTIVO  OV  BtTSIBBSS  OB  WOBXXVe  BOB 

Oaib — oontinmed. 

Personally  working  for  gaia-^ooniimued, 

for  gain  within  the  limite   of  the  24-Pergannahi. 
Motbb  Dosbbb  V,  Dbbta  Hubvxkuk  Singh 

[U  W.  B^64 


7L 


Cauee  of  action. 


— Civil  Prooednre  Code,  1859,  e.  5,—Jnr\9dietion.— 
Suit  for  breach  of  contract, — When  a.  person  residing 
at  Benares  made  an  agreement  at  Allahabad  with  s 
barrister  to  conduct  his  case  for  Mm,  which  was  then 
pending  in  the  Court  of  the  Judge  of  Benares,  and  it 
was  alleged  that  an  advance  of  fees  had  been  paid  on 
the  specific  condition  that  such  advance  was  to  be 
returned  in  the  event  of  the  barrister  not  appearing 
on  behalf  of  the  party  engaging  him,  or  of  his  doing 
no  work  for  him,  or  of  the  case  being  decided  in  his 
absence,  and  it  was  further  alleged  that  the  barrister 
did  not  appear  at  the  hearing  of  the  case,  and  that  it 
was  decided  in  his  absence,  and  that  the  advanos  of 
fees  had  not  been  returned, — Held,  in  a  suit  for  the 
recovery  of  the  moneys  advanced  as  aforesaid,  that  the 
cause  of  action  arose  at  Benares.  If  the  alleged  con- 
dition was  not  complied  with,  and  the  fees  thereby 
became  returnable  to  the  client,  it  would  have  been 
the  duty  of  the  barrister  to  have  sought  out  hii 
creditor  at  Benares  and  to  have  paid  him  there,  or 
have  remitted  the  money  to  him.  Sembloy — ^That  s 
member  of  the  Bar  of  the  High  Court  residing  out  of 
the  stetion  in  which  the  High  Court  is  located,  bot 
who  holds  himself  out  as  ready  to  practise  in  the 
High  Court,  and  who  goes  to  the  High  Coat  when- 
ever he  is  engaffed  to  appou:  there,  is  one  who  "  per- 
sonally works  for  gain"  inside  of  the  limite  of  the 
stetion  in  which  the  High  Court  is  located  within  the 
meaning  of  section  5,  Act  VIII  of  1869.  Rai  Xabaij 
DA88  9.  Nbwtob        •        •  6ir.  W«4S 


(e)  Caubb  or  Acriov. 


72. 


General  cases  as  to  arising 


of  oanse  of  action.— Cim*;  Procedure  Code,  1859, 
e.  6.—^Act  XXin  of  1861,  s.  5.— A  CivU  Court  hss 
jurisdiction  to  determine  a  suit  where  the  defendants 
dwell,  or  the  cause  of  action  arises  within  the  juris- 
diction. The  two  qualifications  need  not  exist  to- 
gether. Act  XXIII  of  1861,  section  8,  requires  the 
absence  of  both  to  justify  the  dismissal  of  the  suit 
for  want  of  jurisdiction.  Mobbis  v.  Atxakubtt 
LuTOHXAVA  Row  ...  6  Mad.,  48 
AvoBTKOUs  0A8B     .  6  Mad.»  Ap«  4 


78. 


Letters  Patmd, 


et  12.^Cause  of  action  partly  ariting. — Leave  of 
Co«r/.— Under  section  12  of  the  Charter  of  the 
High  Court,  1865,  when  the  cause  of  action  arisee 
only  partly  within  the  local  limite,  the  leave  of  the 
Court  must  be  obtelned  before  the  institution  of  the 
suit.  Abdool  Haxbb  0.  Pbomothovath  Bosb 
[1  Ind.  Jur.,  TS.  S„  218 

74.    ' 8uU  for  sum 

made  up  of  items  as  to  which  cause  of  action  arete 
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JTTBlSDlCT10TS['-eonti»u$d, 

a.  CAUSES  OF  JUBISDICTION— 0O»ltfMi0<{. 

(ff)  CAF8B  ov  Axyaov—ooniinued. 

General  oases  as  to  arising  of  oanse  of 
action — continued, 

4m  different  placet, — **  Whole  eamee  of  aotion,"—An 
application  was  refused  for  leave  to  oommenoe  a  sait 
in  the  original  side  of  the  High  Court,  to  recover  a 
•um  which  was  made  up  of  vaiaous  items,  with  re- 
spect to  some  of  which  the  cause  of  action  arose  in 
Itfadras,  hut  as  to  the  great  hulk  of  the  cUiim,  the 
cause  d  action  arose  elsewhere.  Upon  appeal  the 
decision  was  sustained.  Per  Bittlestov,  J.— The 
High  Court,  especially  when  exercising  its  ordinary 
original  jurisdiction,  is  hound  to  adopt  the  inter- 
pretation of  the  words  "  cause  of  action  "  and  "  part 
of  the  cause  of  action"  laid  down  with  general,  if 
not  complete,  uniformity  under  the  English  County 
Court  Act.  The  cause  of  action  means  the  whole 
cause  of  action.  The  whole  cause  of  action  includes 
every  fact  essential  to  the  maintenance  6f  the  action, 
and  each  of  these  facts  separately  is  hut  a  part  of 
the  cause  of  action.  The  Charter  of  the  High  Court 
refers  to  a  cause  of  action  arising  wholly  or  in  part 
within  the  local  limits.  The  cause  of  action  spoken 
of  may  consist  of  several  parts,  which  parts  may 
arise  in  different  places.'  Per  Holloway,  J. — ^The 
High  Court  is  not  hound  hy  the  definition  of  cause 
of  action  derivable  from  the  English  cases.  Where 
there  is  a  manifest  discordance  between  a  decision  of 
the  Judicial  Committee  of  the  Privy  Council  and  the 
Common  Law  Courts  at  Westminster,  the  decision  of 
the  Judicial  Committee  is  entitled  to  the  greater 
weight.  Irrespectively  of  the  domicile  of  the  de- 
fendant, there  is  a  competent  forum,  wherever  a 
place  can  he  indicated  to  which  the  right  and  its 
infraction  can  both  be  referred,  because  there  is  a 
cause  of  action  and  the  whole  cause  of  action.  '  De 
SouzA  V.  CoLBB        ...       8  Kad^  884 

75. Balance    of  account.  Suit 

for. — Oauee  of  activn  arising  on  Heme  of  account. — 
Civil  Procedure  Code,  1859,  e,  5.— Act  XXIII  of 
1861,  V.  ^.— In  the  Civil  Court  of  Berhampore,  plain- 
tiffs sued  defendants  for  money  due  by  one  8,  deceased. 
I>efendants  1,  2,  8,  and  4  were  sued  as  heirs  of  the 
deceased ;  the  fifth  defendant,  as  having  instigated  the 
other  defendants  to  withhold  payment.  The  first  de- 
fendant resided  at  Viscagapatam,  second  at  Bimlipa- 
tam,  third  and  fourth  at  Madras.  The  fifth  defendant 
resided  at  Berhampore.  From  the  accounts  produced, 
it  appeared  that  there  were,  between  the  plaintiffs 
(merchants  at  Berhampore)  and  deceased  (a  merchant 
at  Madras),  a  series  of  transactions  of  different  kinds, 
in  which  they  acted,  sometimes  as  principal,  and  some- 
times as  agent,  the  one  for  the  other.  Held  that, 
'  although  in  the  account  sued  upon  there  were  some 
items  which,  if  they  could  be  separated  from  the  rest, 
would  give  a  cause  of  action  within  the  jurisdiction 
of  the  Berhampore  Court,  they  could  not  be  so  separ- 
ated, and  that  the  intention  was  that  the  dealing 
shoidd  be  continuous;  that  upon  that  footing  the 
plaintiffs  had  properly  sued  for  the  balance  of  the 
wh\)le  account,  but  that  they  had  brought  their  suit 
in  the  wrong  Court,  because  the  whole  cause  of  action 
did  not  arise  within  the  jurisdiction  of  that  Court* 


JUBIBDICnON— tfoa^MiMi. 

2.  CAUSES  OF  JUBISDICTION--coii/f«tM(|. 
(o)  Caitsb  or  AOTiov— continued. 

Balance  of  aooonnt.  Suit  toT—oonUnued. 
and  none  of  the  defendants,  who  were  properly'joined 
in  the  suit,  dwelt  or  worked  within  that  district. 
Seld,  also,  that  the  wrongful  addition  of  the  resident 
defendant  could  not  bring  the  case  under  the  opera- 
tion of  section  4^  Act  XXIII  of  1861,  and  that  the 
cause  of  action  against  the  fifth  defendant  was  totally 
distinct  from  that  alleged  against  the  others,  and  the 
two  could  not  be  joined  in  one  suit.  Aticaxubi 
Bhayana  Sbtti  V,  Saktasz  Sstti 

[8  Mad,,  222 


76. 


Civil  Procedure 


Code,  1869,  e,  5. — Place  of  making  and  performance 
of  contract  different, — P.  entered  into  a  verbal  agree- 
ment with  A,  at  Serampore,  where  A,  resided,  to 
start  in  Calcutta  a  certain  banianship  business  in 
conjunction  with  A.*e  son;  A,  agreeing  to  advance 
the  required  funds  on  the  condition  that  the  sum 
advanced  should  be  repaid  him  within  a  certain  date 
with  interest.  No  place  was  fixed  for  repayment. 
The  money  was  advanced  partiy  at  Serampore  and 
partly  in  Calcutta.  P.  afterwards  went  to  reside  at 
Chandemagore.  In  a  suit  by  A.  for  recovery  of  the 
balance  of  the  sum  advanced,  brought  in  the  Hooghly 
Court,  the  Judge  held  that  he  had  no  jurisdiction^ 
inasmuch  as  the  cause  of  action  arose  in  Calcutta. 
Reld  on  appeal  that,  under  section  5,  Act  VIII  of 
1859,  the  Hooghly  Court  had  jurisdiction  to  try  the 
suit.  Per  Mabkbt,  J, — An  action  may  be  brought 
either  in  the  forum  of  the  place  where  the  contract 
was  made,  or  in  that  where  the  performance  was 
to  have  taken  place.  Quare, — Whether  this  rule 
would  apply  if  both  parties  were,  at  the  time  the 
contract  was  made,  in  a  dislrict  where  neither  of 
them  had  any  dwelling  or  place  of  business.  Per 
BiBCH,  /. — ^When  no  place  for  the  performance  of 
a  contract  is  prescribed  by  the  agreement,  or  exacted 
by  the  necessities  of  the  case,  the  place  where  it  is 
intended  by  the  parties  such  contract  should  be  ful- 
filled ought  to  supply  the  forum,     Ck>PiKSiSHNA 

GOSSAKI  V,  NiLEOXUL  BaNBBJBB 

[18  R  L.  B^  461 :  22  W.  B^  79 


77. 


Agreement  to  re- 


pe^  balance  etruch. — ^Where  a  baUmce  was  struck, 
and  an  agreement  to  repay  the  balance  was  drawn 
out  at  Cawnpore, — Seld,  the  Oawnpore  Court  had 
jurisdiction  to  entertain  a  suit  on  that  agreement, 
and  its  jurisdiction  was  not  affected  by  the  fact  of  the 
transaction,  in  respect  of  which  the  agreement  was 
given,  having  happened  elsewhere.  Haix  Kaj  v, 
Bak  Bux         ....       1  Agra,  116 


78. 


Place  of  pay» 


ment  not  epecifled, — D.  f  Co.,  carrying  on  business 
at  C,  shipped  goods  to  London  for  sale  on  account  of 
P.  D.,  and  advanced  monev  to  P.  D,  against  the 
shipments.  P.  D.  promised  to  pay  the  difference  if 
the  amount  realised  by  the  sales  in  London  fell  short 
of  2>.  ^  Co.'s  advance,  costs,  and  commission.  No 
place  of  payment  was  specified.  Held,  in  a  suit 
to  recover  money  due  on  aoooont  of  such  short  falls. 
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JUBISBIOTIOir— 0oii^«Ai. 

2.  CAUSES  OF  JURISDICTION— 0Oii^m«0(i. 

(e)  Cavsb  ov  AcnoV'^oontinued, 

Balance  of  aoooant.  Suit  for-^eontinued, 

that  t£e  whole  caoM  of  action  arose  at  C,  where  D. 
4*  Co,  carried  on  bnainess,  where  the  promise  was 
made,  and  where  the  money  most  be  taken  to  have 
been  payable.  Daesagh  and  Co.  v,  Pubshotax 
Dbybji  .      L  Ii.  B^t  4  Mad.,  872 


79. 


Retidenee     hj/ 


agents,— Joinder  of  oauen  of  action, — The  right  to 
join  in  one  sait  two  causes,  of  action  against  a  defend- 
ant cannot  be  exercised,  unless  the  Court  to  which 
the  pliunt  is  presented  has  jurisdiction  over  both 
causes  of  action.  The  defendants,  who  resided  and 
carried  on  business  at  Bombay,  acted  as  the  agents  of 
the  plaintiff  for  the  sale,  purchase,  and  despateh 
of  goods  to  Tellicherry,  where  the  plaintiff  resided. 
The  plaintiff  sued  the  defendants  for  money  due 
on  account  of  the  transactions  in  Tellicherry.  Held 
that  no  cause  of  action  arose  in  TeUicherry.    Khix- 

JI  JlYSAJU  SHBTTU  V,  PUBTTBHOTAM  JUTANI 

[L  I..  B..  7  Ma<U  171 


80. 


Venue.— Act  X 


of  1859,  e,  24. — Suit  hy  temindar  against  manager 
of  two  estatee. — The  defendant  was  appointed  a 
superintendent  of  two  estates,  one  called  Chulman, 
within  the  subdiyision  of  Diamond  Harbour,  and 
the  other  Alipore,  within  the  subdivision  of  Alipore. 
By  his  kabuUat  he  agpreed  to  make  good  any  retrench- 
ments his  employer,  the  zemindar,  might  make  in  his 
accounts.  Some  retrenchmente  were  made,  and  to 
recover  the  baUnoe  which  appeared  due  the  zemin- 
dar brought  this  suit.  Held  that,  as  the  defendant 
had  agreed  by  his  kabuliat  to  make  the  principal 
kutoherry  his  place  of  business,  and  as  both  the 
plaintiff  and  defendant  agreed  that  the  cause  of 
action  arose  in  the  principal  kntcherry,  and  as  it  was 
the  place  to  which  all  the  moneys  were  remitted,  and 
where  all  the  accounts  were  prepared,  and  the  money 
first  came  under  the  control  of  the  defendant  and 
was  by  his  order  disbursed,  the  cause  of  action  arose 
in  the  district  within  which  the  principal  kuteherry 
lay.  Pbasakna  Chavdba  Bosb  v,  Pbasanka 
Chakdba  Baj        .        .     7  R  I«.  B.,  Ap.»  86 

[15  W.  B.,  848 
81.  — — -  Bond,  Suit  on^—Inmediate 
eauee  of  euU.^OitU  Procedure  Code,  1859,  *.  5.— • 
Section  6  of  Act  VIII  of  1859  gave  jurisdiction  to 
the  Court  where  the  cause  of  action  shall  have  arisen, 
or,  in  other  words,  where  the  facts  which  immediately 
confer  the  right  to  sue  have  occurred.  Where  the 
immediate  cause  of  the  suit  was  the  non-payment  of 
money  due  on  a  hond,— Held  that  the  Court  of 
the  place  where  default  had  been  made  in  payment 
had  the  jurisdiction  to  try  the  suit,  and  not  the 
Court  within  the  jurisdiction  of  which  the  bond  was 
made.  Pbbx  Shook  v.  Bhbbeoo 
[8  Agra, 242:  a C,  Agra,  F. B., Ed.  1874, 

140 


82. 


JReeidence. — 


JTJRlSDKyriOJSf'^eontinued, 

2.  CAUSES  OF  JUBISDICTION-^0Ois^fMM«i: 

(c)  Causb  or  JLOnos— continued. 

Bond,  Suit  on'—eontinued, 

though  it  described  plaintiff  and  defendant  as  inha^ 
bitanto  of  Patna,  yet  the  plaintiff  having  been  ad- 
mittedly a  resident  at  Arrah  at  the  time  the  bond 
was  executed  and  for  some  years  previously, — JSiel^ 
that  the  intention  of  the  parties  was  to  niake  the 
money  payable  at  Arrah,  and  that  consequently  the 
Judge  of  Shahabad  had  jurisdicti(Hi.  Nisbah  Sikoh 
0.  KuKLA  Sahot  •    17  W.  B.,  84& 


88. 


Breach  of  oontraot.— Cm- 


traetfor  sale  and  delivery  of  goods  at  fixed  price. — 
Suitfor  price,— Place  ofsuing.—Aet  X  of  1877  (Oiml 
Procedure  Code),  s.  17  {a).—C.  and  L.  entered  into 
an  agreement  at  a  place  in  tiie  Sarun  district,  in  which 
the  latter  resided  and  carried  on  business,  whereby  C, 
promised  to  sell  and  deliver  to  £.  at  a  place  in  the 
Sarun  district  certain  goods,  and  L.  'promised  to  pay 
for  such  goods  on  delivery,  "by  approved  draft  on 
Calcutta  or  Cawnpore  (where  C.  carried  on  bnsineas)» 
payable  thirty  days  after  the  receipt  of  the  goods  or 
by  Qovemment  currency  notes."  C.  delivered  the 
goods  according  to  his  promise,  but  L.  did  not  pay 
for  the  same,  and  C  therefore  sued  L.  for  the  price 
of  the  goods,  suing  him  at  Cawnpore.  Seld  that- 
the  **  cause  of  action,"  within  the  meaning  of  section 
17  of  the  Civil  Procedure  Code,  was  L.*s  breach 
of  his  promise  to  pay  for  the  goods ;  that  the  parties 
intended  that  payment  should  be  made  at  Cawnpore, 
and  the  cause  of  action  therefore  arose  there;  and 
that  therefore  the  suit  had  been  properly  instituted 
there.    Llbwhbij[.ih  v,  Chtthki  Lal 

[L  Ii.  B..  4  AIL,  42a 

84.  Cicil  Procedure 

Code,  1882,  s.  17.^Place  of  making  of  contract.— Th» 
exprossion  "  cause  of  action,"  as  used  in  section  17  of 
the  Civil  Procedure  Code,  does  not  mean  whole  cause 
of  action,  but  includes  material  part  of  the  cause  of 
action.  In  a  suit  for  compensation  for  breach  of 
a  contract,  the  making  of  the  contract  is  a  material 
part  of  the  cause  of  action.  Beld,  therefore,  where 
a  contract  was  made  at  C.  and  broken  at  A.,  that  the 
Court  at  C.  had  jurisdiction  to  try  the  smt  for  com- 
pensation for  the  breach  of  such  contract.  XlmoAe/- 
lin  V.  Chunni  Lal,  I.  L,  B.,  4  All,  423;  and  Qopi- 
krishna  Ooesamiy.  Nilkomul  Banerjee,  13  B.  L,  iL, 
461,  followed.  DeSouta  v.  Coles,  8  Mad.,  384;  and 
Jumoonah  Pershad  v.  Zaibunnissa,  5  C.  L.  U.,  968„ 
dissented  from.    Buhukath  v.  Ilahi  Bakhsh 

tl.  If .  B.,  6  AH.,  277 


86. 


-^^— ^-^— —  Consignment  and 
sale  of  goods. — Suit  on  failure  to  sell  where  atttreed, 
— When  goods  wero  consigned  for  sale  to  Cawnpore 
and  the  consignors  sued  for  damages  because  the 
goods  were  sold  elsewhere,  the  cause  of  action  arose  at 
Cawnpore  on  failure  to  sell  them  there,  and  not  at 
the  place  from  which  they  were  consigned.  Dbokbs 
N17NDFN  V.  Oombao  Sin&h        .        2  Agra»  24& 


Abend  ¥ras  executed  at  Arrah,  and  provided  that 
payment  should  be  made  to  plaintiff  in  person,  and 


88. 


—  Non-ddioery  of 


goods.— The  defendant  at  Pnrtda  agreed  to  sell  and 
deliver  to  the  plaintiff  certain  goods,  for  which  tho 
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2.  CAUSES  OF  JURISDICTION— eonfiiHMii. 

(c)  Cause  of  Actioit — eoniinuedL, 

Breach  of  eontraot^eonlinued. 

plaintiff  then  paid  in  advance.  By  the  terms  of  the 
agreement,  the  goods  were  to  be  measured  at  Mazrod 
and  delivered  at  Padshu.  In  default  of  delivery  it 
was  stipulated  that  the  value  of  the  goods  should  be 
paid  for  at  the  market  rate  at  Purola.  The  goods 
were  not  delivered  in  pursuance  of  the  agreement. 
Meld,  in  an  action  brought  to  recover  their  value  at 
the  market  rate  at  Purola,  that  the  cause  of  action 
arose  at  Padshu,  where  the  goods  ought  to  have  been 
delivered.       CHiririLAX.    Manikialbhai    v.   Mahi- 

PATBAY  YALAD  KbJJVJ>V  6  BoIIL,  A.  C  38 


87. 


Goods   ddvoered 


through  carrier. — Delivery  at  oonngnor't  riek. — A. 
sued  J?,  for  goods  sold  in  Madras  and  delivered  to  B, 
personally  outside  the  local  limits  of  the  High 
Court's  original  jurisdiction.  S.  dwelt  outside  those 
limits ;  the  goods  were  sent  to  him  at  his  request, 
sometimes  by  sea,  sometimes  through  the  post  office, 
but  always  at  A,'e  risk  during  the  journey.  Beld 
that  the  suit  must  be  dismissed  for  want  of  jurisdic- 
tion. So  long  as  goods,  though  delivered  to  a  com- 
mon carrier  appointed  by  the  consignee,  remain  at  the 
risk  of  the  consignor,  they  are  not  delivered  to  the 
consignee.    Wiittbb  v.  Wat        .      |1  Mad.,  200 

Letiere  Patent, 


el.  12, — Non-deUvery  of  goods. — Plaintiff s  contract- 
ed at  Cawnpore  with  the  East  Indian  Railway 
Company  to  deliver  goods  in  Madras.  The  East 
Indian  Railway  does  not  run  into  the  jurisdiction  of 
the  Madras  High  Court  The  Railway  Company 
made  default  in  delivery  of  the  goods,  and  the  plain- 
tiffs sued  them  in  the  Madras  High  Court  for 
damages  for  the  breach  of  contract.  No  leave  to  sue 
(under  section  12  of  the  Letters  Patent)  was  obtained. 
The  Court  of  first  instance  dismissed  the  suit  for 
want  of  jurisdiction.  Heldy  on  appeal,  following 
Gopikrithna  Cheeami  v.  Nilhomul  Banerjee,  18  B. 
L.  &.,  461 ;  and  VaughanY.  Weldon,  L.  B.,  10  O.  P., 
47,  that  the  breach  of  contract  having  taken  place  at 
Madras,  the  cause  of  action  had  wholly  arisen  ¥rithin 
the  jurisdiction  of  the  High  Court.  Muhammad 
Abdul  Kadab  v.  E.  I.  Railway  Company 

[LIf.B.»lMacU876 


ae. 


Part  of  cause  of 

action  in  jwrisdicUon. — Where  defendant,  in  an 
action  for  goods  sold  and  delivered,  pleaded  want  of 
jurisdiction,  inasmuch  as  the  whole  cause  of  action 
did  not  arise  within  the  jurisdiction;  the  Court  found 
that  a  material  part  of  the  cause  of  action  had  arisen 
within  the  jurisdiction,  and  gave  a  decree  for  plaintiff, 
leaving  it  to  defendant  to  dispute  execution  if  so 
advised.    DoosaAPBBSAD  Boss  v.  Watbbs 

[lInd.Jur.,N.8.,191 


90. 


CiHl  Procedure 


Code,  1869,  s,  5. — By  a  contract  entered  into  at 
Beerpore,  in.  the  district  of  Nuddea,  the  plaintiff 
agreed  to  supply  indigo  seed  to  the  defendant,  the 
seed  to  be  paid  for  on  delivery  by  an  order  to  be  sent 
to  the  plaintiff  on  receipt  of  the  seed.    The  plaintiff 


JTJBl&BlCTlOISr^Hfontinusd. 
2.  CAUSES  OP  JURI8DICTION-ooii«iMW(f. 

(e)  Causb  of  Actiov — continued. 
Breach  of  eontrAot—continued. 

resided  at  Berhampore,  in  the  district  of  Moorshedabad, 
and  the  defendant  carried  on  business  at  Beerpore,  in 
the  district  of  Nuddea,  where  delivery  was  to  be  made. 
The  seed  was  delivered  by  the  plaintiff  as  agreed,  but 
the  defendant  refused  to  pay  for  it.  In  an  action 
brought  in  the  Moorshedabad  Court  to  recover  the 
price  of  the  seed,— j5«2<i  that  the  Moorshedabad  Court 
had  jurisdiction  to  entertain  the  suit.  The  refusal 
of  payment  by  the  defendant,  which  was  to  have 
been  made  in  the  district  of  Moorshedabad,  was  a 
sufficient  cause  of  action  under  section  5,  Act  YIII  of 
1859,  to  enable  the  plaintiff  to  sue  in  that  Court. 
SembU^ — The  words  "  cause  of  action  "  in  that 
section  do  not  mean  the  whole  cause  of  action. 
Hills  v.  Clabk 

[14  R  I«.  B.,  867 :  28  W.  B.,  68 

•-PUce  of  perform- 


91. .    , 

ance  of  contraot. — Suit  for  price  of  seed. — Plaintiff 
delivered  to  the  defendant  at  the  tatter's  factory  at 
Cossipore  fifty  maunds  of  indigo  seed.  It  was  agreed 
that  payment  should  be  made  at  plaintiff's  place  of 
business  within  the  limits  of  the  Munsifs  Court  at 
Krishnagur.  Held  that  the  latter  Court  had  juris- 
diction to  entertain  a  suit  for  the  price  of  the  seed. 

HUBBX  MOHUN  MuLLIOK  V'  OOBUBDHUN  DaSS 

£8  C.  I..  B.,  469 


92. 


Sale  of  goods. — 


Payment  of  proceeds, — ^Where  the  plaintiffs  and  de- 
fendants made  consignments  of  a  certain  number  of 
bales  of  cotton  belonging  to  each  for  the  Mirzapore 
market  and  the  cotton  was  unloaded  and  sold  at 
Cawnpore  by  direction  of  the  latter,  and  the  proceeds 
were  received  by  them  at  Meerut,  where  they  all  but 
one  resided,,  and  credited  to  their  accounts, — Held,  in 
ja  suit  for  damages,  that  the  defendants,  who  ordered 
the  sale  at  Cawnpore  and  profited  by  the  proceeds, 
and  not  a  defendant  who  resided  at  Cawnpore  and 
acted  under  instructions  from  the  other  defendants, 
were  primarily  liable ;  and  that  the  suit  was  cognis- 
able in  the  Meerut  Court.  Luokhbb  Rax  «.  Mahaki 
Ram 1  Agra,  10 


93,  —^ Advances    made 

for  delivery  of  wood. — ^Where  the  suit  was  brought 
upon  the  defendant's  breach  to  deliver  wood  in  pur- 
suance of  the  terms  of  the  contract, — Beld  that  the 
mere  fact  that  an  advance  was  made  within  the  local 
jurisdiction  of  a  Court  would  not  g^ve  that  Court 
jurisdiction  in  such  suit.  Ajoodhya  Pbbbhad  v. 
Qobinb  Rax       ....    2  Agra,  188 

94. Contract  for  sale 

cf  land,-^ Swit  for purehaee-money.— Where  there  is 
a  contract  of  sale  of  land,  an  action  can  ordinarily  be 
brought  by  the  vendor  for  the  purchase-money, 
whether  or  not  the  Court  in  which  the  action  is 
brought  has  jurisdiction  over  the  seat  of  the  obliga- 
tion which  it  is  sought  to  enforce.  Youif o  v.  Mangal- 
APiLLY  Raxaiya  ....    8MacL,  125 
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96. 


Suit  for  tpeeifle 

ferfortnance  or  return  of  money,— Land  situated 
without  local  limite  of  juriedietion. — In  oonsider- 
ation  of  the  loan  of  fi4,000,  the  defendant  agreed  to 
execute  a  mortgage  of  certain  land  beyond  the  juris- 
diction of  the  High  Court  to  the  pUuntiif,  and  agreed 
to  produce  his  title-deeds,  and  to  make  a  good  title. 
In  the  agreement  the  plaintiff  was  described  as  "  of 
Durmahatta  in  the  town  of  Calcutta,  merchant/'  and 
the  defendant  as  "of  F^nchthopy  in  Zillah  Beerbhoom, 
at  present  of  Coomertooly  in  Calcutta.''  In  a  suit 
for  specific  performance  of  the  agreement  to  execute 
the  mort^gage  and  in  the  idtemative  for  the  return  of 
the  B4fiO0,Seld  that,  as  the  plaintiir  was  described 
as  of  Calcutta,  the  defendant  would  be  entitled  to 
redeem  by  paying  the  mortgage-money  in  Calcutta, 
and  that  a  money-decree  could  be  made.  Sbbsnath 
BoT  V.  Cault  i>oeB  Ghobb 

[X  Ifc  R,  6  Oalo,  82 


96. 


Coniraei,  Bati, 


fioaUon  of — Contract  relating  to  lande. — A.,  on  be- 
half of  her  infant  son  B.,  contracted  with  C,  that  he 
should  be  allowed  for  the  maintenance  of  her  daughter 
whom  he  was  about  to  marry,  land  situate  at  X., 
that  should  yield  annually  fiQOO.  B,,  after  coming 
of  age,  contracted  at  T.  to  pay  C,  the  annual  allow- 
ance, and  ratified  the  contract  which  had  been  made 
by  his  mother.  Meld,  first,  that  although  the  con- 
tract with  B,  was  entered  into  at  Y.,  yet,  as  by  that 
contract  he  ratified  the  contract  entered  into  by  his 
toother,  and  which  related  to  lands  at  X.,  the  Court 
of  .X.  had  jurisdiction  in  a  suit  for  recoTery  of  cer- 
tain of   the  yearly  payments.    Kishbv   Kivkfb 

QHOSB  v.  BOBODOKAITTH  ROT 

[Manh^  688: 2  Hay,  666 


97. 


•  €k>mprovaiBe,—L€ttere  Patent, 


el.  12. — Compromise  outeide  of  decree  obtained  with- 
in jurisdiction, — Where  A.  obtained  a  decree  in  the 
late  Supreme  Court,  and  subsequently  resided  out  of 
the  local  limits,  and  then  executed  a  compromise  in 
an  action  brought  by  B,  to  prevent  A.  from  proceed- 
ing upon  the  decree  of  the  Supreme  Court, — ffeld 
that  the  whole  cause  of  action  did  not  arise  within 
the  local  limits  provided  by  the  Letters  Patent,  and 
that  the  Court  had  no  jurisdiction.  Fbda  Hobbbin 
«.  Stbdookibsa        .        .  1  Ind.  Jur^  N,  B^  80 


96. 


•  Foreign  judgment,  Buit  on. 


— Letters  Patent,  eh  19. — Company. — Service  of  ba- 
lance order  on  defendants — Winding  up. — The  de- 
fendant, who  resided  outside  the  jurisdiction  of  the 
High  Court,  was  sued  at  Bombay  as  a  contributory 
upon  a  balance  order  made  by  the  Court  of  Chancery 
in  England  in  the  winding  up  of  the  plaintiffs'  bank. 
It  was  contended  on  his  behalf  that  no  part  of  the 
cause  of  action  had  arisen  within  the  jurisdiction, 
and  that  the  suit  was,  therefore,  not  maintainable. 
The  plaintiffs  contended  that  service  of  the  bcdance 
order  upon  the  defendant  was  necessary,  and  consti- 
tuted part  of  the  cause  of  action,  and  that  as  suefa 


JTTBIBDICnOir— «Mlt«M^ 

2.  CAUSES  OF  JUBISDICTION-^miIImmA 

(0)  Cavbb  ov  Aotiok — eonHnued, 

Foreign  judgment,  Suit  on—coniimted. 

service  had  been  effected  upon  the  defendant  in 
Bombay,  the  Court  had  jurisdiction.  Held  that 
service  of  the  balance  order  upon  the  defendant  was 
not  necessary;  and  that  as  no  part  of  the  canae  of 
action  had  arisen  within  the  jurisdiction,  the  suit 
should  be  dismissed.    Lovbov,  Boicbat,  akb  Mbdi- 

TBBBAKBAH  BaVX,  V.  BiLDBB  BBBBBB 

[I.Ii.B.,6Bo]n.,49 


ee. JPrtLJIudi—Sma  for  goods  obtained 

by  fraud.'^Letters  Patent,  el.  12.— O.  went  to  the 
plaintiff's  place  of  business  in  Calcutta,  and  repre- 
senting to  him  that  he  wanted  some  jewellery  on  in- 
spection, and  would  purchase  it  if  he  did  not  return 
within  ton  days,  obtained  from  the  plaintiff  a  quan- 
tity of  jewellery,  depositing  as  security  B2,000  with 
the  plaintiff.  G.  having  £us  obtained  the  jewellery, 
took  it  to  jr.,  at  his  residence,  which  was  out  of  the 
local  limits  of  the  jurisdiction  of  the  Courts  and 
pledged  the  jewellery  to  K.  for  B6,000.  In  a  suit 
brought  against  O.  and  K.  to  recover  the  jewellery 
or  its  value,  G.  did  not  appear,  and  f  .  alone  defended 
the  suit.  Seld  that  it  being,  with  reference  to  sec- 
tion 178  of  the  Contract  Act,  an  essential  element  in 
the  plaintiff's  case  that  the  jewellery  had  been  ob- 
tained from  the  pl^ntiff  b^  fraud  in  Calcutta,  part 
of  the  cause  of  action  against  K.  arose  in  Calcutta, 
so  as  to  enable  the  Courts  leave  having  been  obtained 
under  clause  12  of  the  Charter,  to  entertain  the  suit 
against  him.  Kabtiok  Chubn  Sbttt  v.  Gopal- 
xiflTO  Pavlit  .  .  I.  Ii.  B.»  9  Calo.,  994 


100. 


Ijegaey,  Suit  tor.— Place  of 


residence  of  l^atee  and  of  heir. — A  suit  for  a  legacy 
must  be  brought,  not  within  the  jurisdiction  where 
the  legatee  resides,  but  within  the  jurisdiction  where 
the  heir  resides.  Abhootosh  Bobb  v.  Hitbbb  Cbjtslv 
Nao 16W.B.,d05 

lOL 


—    liOflt    prcpertj.— Property 

lost  in  one  district  and  found  in  another. — A  suit  to 
recover  property  lost  in  one  district  and  found  in  an- 
other must  be  instituted  in  the  Court  of  the  district 
in  which  it  is  found.  Bax  Pb&tab  SiiveH  9.  Bhola- 
bvtty  Eookwab  •  •  9  W.  B.,  686 


108.- 


-  MaUoioufl  proBeoutton,  0ait 


for. — Letters  Patent,  1^66,  cl.  12.— Jurisdiction.— 
Where  the  plaintiff,  in  an  action  for  malicious  prose- 
cution, alleged  that  the  defendant  had  instituted  cri- 
minal proceedings  against  him  before  the  Magistnte 
of  Moradabad,  causing  a  warrant  to  be  issued  by  the 
Magistrate,  and  having  him  arrested  under  that 
warrant  in  Calcutta,— JJ«£<2,  the  whole  cause  of 
action  did  not  arise  at  Moradabad ;  that  part  of  the 
cause  of  action  arose  in  Calcutta,  so  as  to  entitle  the 
plaintiff,  with  leave  of  the  Court,  to  bring  an  action 
in  the  High  Court.    Lubdy  v.  Jobnson 

[6ai..B.,141 

103. Mi8repre8entatlon.~/a- 

formation  as  to  carriage  of  goods  by  railway.— 
Where  the  defendants  at  C.  were  askfid  to  obttin 
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information  from  a  railway  company  as  to  the  cost 
of  carriage  of  coal'  froita  B.  to  C.  which  they  were 
ahoat  to  sell  to  the  plaintiff  at  C,  and  they  did  so,  com- 
mnnicating  in  good  faith  the  result  to  the  pliuntiff, 
and  the  plaintiff  was  ultimately  compelled  to  pay  to 
the  railway  company  a  much  larger  sum  than  the 
defendant  had  represented,— J7;»/<2>  assuming  there 
was  a  right  of  suit,  the  cause  of  action  must  he  held 
to  have  arisen  at  C,  where  the  alleged  representation 
must  he  deemed  to  have  heen  made.  BbvoaIi  Coal 
CoMPAirr  «.  StGXir  Cotton  Cokfaitt 

[2  K.  W^  IB 


104. 


'Leiter$  Patent, 


et  12. — Suit  to  set  aeide  decree  of  High  Court  on 
IfTOund  of  mierepreeentation, — It  is  not  necessary  to 
obtain  the  leave  of  the  High  Court  under  clause  12 
of  the  Letters  Patent  to  sue  to  set  aside  a  decree  of 
that  Court  made  upon  a  compromise  to  which  the 
](^laintiff  has  been  induced  by  the  misrepresentations 
of  the  defendant  to  agree,  even  when  it  appears  from 
the  plaint  that  the  d^endants  are  outside  the  juris- 
diction of  the  Court.    SOLOKOV  v.  Abdool  Aziz 

[4  C.  L.  B.,  866 


106. 


Money  liad  and  received. 


Suit  for. — PUu;e  of  estate  sold  and  place  of  receipt 
of  money, — J2.,  having^  right  to  an  estate  in  P., 
then  in  the  hands  of  B,,  sold  it  to  8.  Contempora- 
neously with  the  sale,  J2.  and  8,  by  deed  bound  them- 
selves in  common  to  take  all  needful  steps  to  obtain 
possession  of  the]estate  from  B.  B.,  by  a  suit  in  the 
Supreme  Court  against  B,,  recovered  the  estate  and 
mesne  profits  which  were  paid  to  him  in  Calcutta. 
In  a  suit  instituted  in  P.  by  the  representative  of  8, 
against  B,  for  the  amount  so  reaUsed  by  him,  it 
was  held  that  the  plaintiff  was  entitled  to  recover, 
and  that  the  cause  of  action  arose  in  P.    Skaxoda- 

PBB8AD  MoOKBBJU  «.  BSKaAL  IVDIGK)  COKPANY 

[1  Ind.  Jnr.,  N.  &^  82 


106. 


Money  in  Go^ 


emment  Trecuury, — 8uitfor  sum  held  in  deposit  by 
Oovemmenifor  collections  made  hy  it. — ^Where  a  suit 
was  brought  for  the  surplus  collections  of  the  pro- 
prietary profits  of  an  estate  made  by  €k)vernment 
during  a  period  when  it  was  held  as  Eoork  tehsil, 
and  it  appeared  that  the  Terai  District,  within  which 
tiie  said  estate  was  sit^ated,  had  been  several  times 
transferred  from  the  Bareilly  Division,  in  which  it 
qriginallv  lay,  to  that  of  Eumaon,  and  back  again,  but 
that  at  the  time  of  the  institution  of  the  suit  it  was 
included  within  the  Kumaon  Division,  and  it  further 
appeared  that  no  portion  of  the  collections  in  ques- 
tion were  in  deposit  in  the  Bareilly  Treasury, — beld 
that  the  bareilly  Court  had  no  jurisdiction  to  enter- 
t|un  the  suit.  Heabbat  v,  Sbobxtabt  op  Statb  pob 
India 6  M".  W.,  47 

107. ITegotiable  inBtrtixnents. 

— Suit  on  hill  of  exchange. — Where  a  bill  of  ex- 
change was  drawn  at  Banda,  and  made  payable  and 
dishonoured  at  Benares,  and  the  defendant  also  had 

II 


JUBISDICTIOir— «<Mi^tfi««(l. 
2.  CAUSES  OF  JCTEISDICTION— i)Ofi<tfi««(i. 

(tf)  CAtrsB  OP  AonoB*— 0o»<t«iftf<{. 
ITegotiable  in8tnimentB~-coiiM»«Mf. 

his  dwelling  at  Banda,— jS02<2  that  the  cause  of 
'  action  did  not  arise  at  Agra  merely  on  account  of 
'  the  bill  of  exchange  haimng  been  sold  at  the  latter 

place  by  a  third  party,  purchaser  from  defendant. 

KiSHBir  CmnrD  «.  KisaxK  La£l    •  2  Agra,  128 

106. Bumdi.^WhoU 


cause  of  action. — Letters  Patent,  cl,  12. — Where 
plaintiff  brought  an  action  to  reoover  money  paid  by 
him  in  Calcutta,  on  hundis  drawn  by  defendant 
beyond  the  local  limits,  but  sent  by  him  to  Calcutta, 
and  there  accepted  and  paid  l^  tiie  plaintiff, — Held 
that  the  whole  cause  of  action  arose  within  the  local 
limits  of  Calcutta,  so  as  to  g^ve  the  High  Court  juris- 
diction under  the  12th  clause  of  the  Charter.  JoAir 
Hull  v.  Muvkoololl  .  1  Ind.  Jur.,  K.  8.,  219 

-  Hundi. — Letters 


100. 

Patent,  el.  12.^-A.,  who  resided  and  carried  on 
business  in  tbe  Upper  Provinces,  sent  cotton  for  sale 
to  J?,  in  Calcutta,  and  drew  hundis  against  it  upon 
B,,  payable  in  Calcutta.  The  hundis  were  negoti- 
ated, and  afterwards  presented  to  B's  gomastim  in 
Calcutta,  and  there  accepted  and  paid  by  him  for  B» 
In  a  suit  by  B,  against  A.  for  balance  of  account, 
— Held  that  the  whole  cause  of  action  arose  in  Cal- 
cutta within  the  meaning  of  clause  12  of  the  Letters 
Piatent.    Dhunbaj  v.  Ooyindabak 

[1  B.  I..  lU  O.  C  76 

UO. 


—    HundL—8wit 

on  hundi. — A  suit  for  recovery  of  the  amount  of  a 
dishonoured  huiidi  drawn  at  Shekoabad  and  payable 
at  Furruckabad  cannot  be^brought  in  the  Court  of  the 
lITunsif  of  Shahjehanpore,  the  abode  of  the  en- 
dorsee of  the  dishonoured  hundi,  but  where  none 
of  the  drawers  or  endorsers  resided.  Baohoobub 
D7M.  V,  DWABSA  DA88        .         .     8  IT.  W.,  848 


m. 


Hundi.'-Whole 

cause  of  action.-^  8uit  on  hundi  made  out  ofjurisdic- 
tion.^Letters  Patent,  el.  i2.^The  contract  that  the 
indorser  of  a  hundi  enters  into  is  to  pay  the  amount 
of  the  hundi  to  the  holder  (in  case  the  drawee  makes 
default)  in  the  place  where  the  hundi  has  been 
indorsed  by  him,  and  not  in  the  place  where  it  is 
made  payable.  Where,  therefore,  a  hundi  indorsed 
and  delivered;  in  Ajmere  was  payable  in  Bombay^ 
where  it  was  dishonoured,  it  was  held  that  the 
cause  of  action  of  the  holder  against  the  indorser  did 
not  arise  wholly  in  Bombay.  Quare, — Whether  it 
arose  in  part  in  Bombay.  SuaAKCHAND  Shiydas  v« 
Mvlohavd  Johabimal        .        .   2  Bom.9  270 


112. 


Hundi.-^Suit    on 


hundis. — The  defendant,  who  resided  in  the  district  of 
M..  but  carried  on  business  through  an  agent  at  Cal- 
cutta, by  a  letter  dated  4th  August  1874,  signed  by 
such  agent,  authorised  the  plaintiff  to  advance  money 
to  H.  K.^  at  M.,  on  hundis  drawn  there  by  him 
upon  defendant's  firm  at  Calcutta,  the  hundis  to  be 
accepted  and  paid  at  maturity  at  Calcutta.  Hundis 
weSte  io  drawn  and  accepted,  but  the  money  advanced 

4xS 
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JURISDICTION— 4?{Hi<tiMi«<i. 

2.  CAUSES  OF  JURISDICTION-^eoii^tiMMd. 

(e)  Causb  of  Aonov^^oniinued, 

Negotiable  inBtruments— coji^t»M<i. 

waB  not  paid  at  maturity.  In  a  suit  at  M.  against  the 
defendant  as  drawer  or  acceptor,  it  was  held  that  the 
Court  at  M.  had  no  jurisdiction  to  try  the  case.  Per 
BBOuaHTON,  J,  If  the  letter  of  4th  August  1874 
amounted  to  a  request  to  the  plaintiff  in  M.  to  pay 
money  at  M.  to  be  repaid  at  Calcutta,  no  cause  of 
action,  upon  which  a  suit  would  lie  against  the  de- 
fendant in  the  district  of  M.,  could  arise  upon  it. 
JuicooNA  Pjebshad  y.  Zaibhtknissa 

[5G.UB^2e8 


ua. 


•  Sundi, — Suit  on 


hundi. — Letters  Patent,  cl.  12. — Where]  a  hundi  bad 
been  drawn  out  of  the  jurisdiction,  upona  person  with- 
in the  jurisdiction,  indorsed  and  delivered,  out  of  the 
jurisdiction  to  one  who,  out  of  the  jurisdiction,  in- 
dorsed the  same,  and  sent  it  to  a  person  who,  within 
the  jurisdiction,  received  it,  got  it  accepted,  and  pre- 
sented it  for  payment  to  the  drawee,  by  whom  it  was 
dishonoured  within  the  jurisdiction,— JSeM  that  the 
dishonour  of  the  hundi  by  the  drawee  within  the 
jurisdiction  was  a  material  part  of  the  cause  of  action 
by  the  holder  against  the  first  indorsar,  and  conse- 
quently that  such  material  part  of  the  cause  of  action 
having  arisen  within  the  jurisdiction,  and  the  holder 
having  obtained  leave  to  bring  his  suit  under  clause 
12  of  the  Letters  F&rtent,  1865,  the  Court  had  juris- 
diction.      MU3>QHA|rD    JOHABIKAL   V,  SUQAKOHlKD 

Shiydas  .        .        .    I.  Ii.  B.y  1  Bom.,  23 

Affirming  the  decree  of  the  Court  below  in  SuoAir- 

OHlHD  SHIYDAS  «.  MUJ^OHAITD  JOHABIMAL 

[12Bom^ll8 


U4. 


Promiuory  note 


made  and  delivered  within  juriedietion, — Lettere 
Patent,  el,  12, — Where  a  promissory  note  payable 
within  the  jurisdiction  is  sJso  in  the  first  instance 
delivered  within  it,  the  cause  of  action  arises  within 
the  jurisdiction.    IflSBB  Chundbb  Shin  e.  Ceu^ 

[1  Ind«  Jur.,  N.  8.,  288 


U6* 


•  Promissory  note 


made  out  of  jurisdiction, — Defendant  out  of  juris- 
diction,— The  proclamation  of  the  Governor  General 
in  Council,  dated  26th  August  1865,  did  not  revive 
the  jurisdiction  of  the  Ute  Supreme  Court,  or  affect 
the  local  limits  under  the  Letters  Patent;  therefore  the 
High  Court  had  no  jurisdiction  to  entertain  a  suit 
on  a  promissory  note  n^ade  at  Allyghur  but  payable 
in  Calcutta,  the  defendant  residing  at  Allyghur. 
Ikdiav  QkBXTixQt  CoxPAinr  v,  MoCabthy 

[llnd.  Jut.,  N.  8.,  61 


U6. 


-  Promissory  note. 


— In  an  action  on  a  promissory  note,  when  the  note 
was  made  payable  to  X,  who  resided  in  Calcutta,  and 
was  executed  and  delivered  to  him  in  Calcutta, — Held 
the  whole  cause  of  action  arose  in  Calcutta.  Ram- 
GOFAL  Law  V,  Blaqvibbb    .  1  B  Ij.  B.,  O.  C,  86 


Promissory  note. 

^Utt^s  Patent,  1866,  cl.  12,— The  High  Court  hap 


U7. 


jnBI8DIGTION--0<m<»»iMi<2. 

2.  CAUSES  OF  JURISDICTION— «>»Wii««J. 
(c)  Causb  of  AoTLOv^-oontinued. 

Negotiable  inntrumejitB-^ontinued. 
nojoriadiction  to  entertain  a  suit  brought  upon  a  pro- 
missory note  made  without,  but  payable  within,  the 
local  limits  of  its  jurisdiction,  leave  to  institute  the 
suit  not  having  been  first  obtained.  MoTHooaxOHUir 
Rot  V.  Jadoomonbt  Dossbb      .  10  B  L.  B.,  iQft 

**®» " —  Promissory  note. 


Suit  on, — Delivery  of  note. — Where  the  payee  sued 
the  maker  of  a  note  which  was  dated  *'  Madras,  27th 
September  1860,"  and  delivered  to  the  plaintiff  at 
Madras,— ^elef  that  the  High  Court  bad  jurisdiction 
to  entertain  the  suit,  though  the  defendant  had 
signed  the  note  at  Secunderabad,  whence  he  had  sent 
it  by  post  to  the  plaintiff.  The  making  of  a  promis- 
sory note  is  altogether  the  act  of  the  maker,  and 
delivery  according  to  the  promise  is  required  to  make 
it  complete.    Wiktrb  o.  Round       .  1  Mad,  202 

llO- J— Promissory  note. 


Suit  on.-^Maxim  "  Dehitum  et  contractus  sunt 
nullius  /oci."— The  High  Court  has  no  jurisdiction 
to  entertain  a  suit  on  an  instrument  stipulating  for 
the  payment  of  money  generally,  when  the  defendant 
resides  beyond  the  local  limits,  and  such  instrument 
was  signed  by  him  beyond  those  limits.  Jurisdiction 
to  entertain  a  suit  on  a  promissory  note  is  primd 
facie  shown  upon  a  plaint  alleging  that  the  note  was 
delivered  .by  the  defendant  at  Madras,  and  that  he 
thereby  promised  to  pay  at  Madras.  Remarks  on  the 
maxim  "  Dehitum  et  contractus  sunt  nullius  loci.** 
Rajbndsa  Rau  o.  Saha  Ratt  .    1  ICad,  486 

120. 


•  Promissory  note, 
-—Place  of  performanee.-^Code  €^  Civil  Proee- 
dure  (Act  X  of  1877),  s,  17,  JM«#.— Where  a  pro- 
missory note  is  executed  in  one  district,  and  it  is 
agreed  that  the  amount  of  the  note  shall  be  paid 
in  another,  the  Courts  of  the  latter  district  have  jur- 
isdiction to  entoiain  a  suit  on  the  note.  The  illustra- 
tions to  section  17  of  the  Code  of  Civil  Procedure 
afford  no  safe  guide  as  to  what  is  meant  in  the  Code 
by  the  term  "cause  of  action."  Qopi  Krishna  Qos 
sami  V.  Nil  Komul  Banerjee,  13  B,  L,  JR.,  461 ;  Jf«. 
hammad  Abdul  Kadar  v.  £,  I.  Railway  Co,^  L  L.  J2., 
1  Mad,,  376;  and  Vauyhan  v.  Weldon,  I,  R.,  10  C.  P., 
47,  followed.    Laljbb  Lali,  v.  Habdbt  Nabaix 

[I.  L.  B.,9  Calc  106:  U  C.  I,.  B,  125 

12L Partnership.— P/ao«   of  eon-- 

duct  of  partnership  transactions,-— Suit  for  balanco 
due.— -A  contract  was  entered  into  at  Rutlam  for  the 
establishment  of  a  partnership  to  be  carried  on  prin- 
cipally at  Muttra,  where  all  the  transactions  were  to 
be  conducted  by  mean^  of  the  capital  embarked  in  the 
concern  at  that  pUce.  Held  that  the  cauM  of  action 
in  a  snit  for  the  balance  resulting  from  these  partner- 
ship transactions  arose  at  Muttra.  LxTomcBB  Chaitb 
Rabhakishbn  v.  Zobawab  Mull 

[1 W*  B.,  F.C.,  86: 8  Moore'sL  A^  291 

122. 


Letters    Patent^ 

el,  l2,--Si^U  ayainst  nQH-residentforeiyners.—Wher^ 
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JURISDICTION— «oii<tiHf«ii. 

2.  CAUSES  OF  JVmSDlCnO^— continued. 

(e)  Causi  ov  Actio ir—cofi^tfitMd. 

Fartnership— eoM^tiiKeJ. 

an  agreemeDt  in  writing  was  signed  by  the'pUuntiif 
and  the  defendants  at  Seconderabad,  in  the  t^ritories 
of  the  Nizam,  for  a  partnership  in  a  tannery  business 
to  be  carried  on  at  BaJkuram,  near  Hyderabad,  and  by 
the  terms  of  the  agreement  the  tanned  skins  were  to 
be  sent  to  the  plaintiff  at  Madras,  for  sale  or  ship- 
ment to  England,  and  hnndis  in  respect  of  the  goods 
sent  to  Madras  were  to  be  drawn  npon  the  plaintiff  at 
Madras  and  paid  by  him,  and  accounts  of  the  partner- 
ship transactions  were  to  be  sent  to  the  phuntiff  once 
in  eight  days, — Seld,  in  a  suit  for  an  account  of  the 
partnership  dealings,  that  the  cause  of  action  had  arisen 
in  part  within  the  original  civil  jurisdiction  of  the 
High  Court,  and,  the  leave  of  the  Court  to  bring 
the  suit  having  been  obtained  under  section  12  of  the 
Letters  Patent  of  1866,  that  the  Court  had  jurisdiction 
to  entertain  the  suit.  Meld,  also,  that  the  jurisdic- 
tion of  the  Court  was  not  affected  by  the  circumstance 
that  the  defendants  were  non-resident  foreigners. 
Bayah  Mbah  Saib  «.  Khajbb  Mbah  Saib 

[4MacU218 

128. Prinoipal     and     agent— 

Principal  reeiding  out  qf  juriediotion, — Seld  that 
the  Court  at  Furruckabad  had  no  jurisdiction  to  enter- 
tain a  suit  against  principals  residing  elsewhere, 
brought  by  the  agents  at  Furruckabad.  Khooshal 
Chund  v.  Palkbb  .        .1  Agra,  280 


124. 


Begistratlon.— Sm^  to  compel 

regietration. — Repistratiom  Act,  1864,  «.  21. —  Civil 
Procedure  Code,  1869,  8,  5.— Defendaiit  executed  in 
favour  of  plaintiff  at  Combaconum,  in  the  zillah 
of  Tanjore,  a  deed  of  mortgage  of  lands  situated  at  .a 
place  within  the  jurisdiction  of  the  District  Munsif  of 
Perambalur,  in  the  Trichinopoly  zillah.  The  deed,  to 
make  it  enforceable,  required  registration,  the  place  of 
registry  (from  the  situation  of  the  lands)  being  Pe- 
rambalur. Plaintiff  appeared  at  the  registry  office, 
but  defendant  did  not  In  consequence  the  Sub- Re- 
gistrar refused  to  register  the  deed.  The  present 
suit  was  brought  to  compel  defendant  to  join  in 
registering  it.  The  District  Munsif  of  Perambalur 
dismissed  the  suit  upon  the  ground  that  the  cause  of 
action  did  not  arise  within  his  jurisdiction,  but  at 
Combaconum.  The  Civil  Judge  confirmed  this  deci- 
sion, as  he  found  that  the  defendant  was  a  perma- 
nent resident  of  Combaconum.  Upon  special  appeal, 
— Seld,  reversing  the  decree  of  the  Civil  Judge,  that  as 
section  21  of  the  Registration  Act  (XVI  of  1864), 
which  governed  this  case,  rendered  it  necessary  that 
the  deed  should  be  registered  in  Perambalur,  the 
defendant  was  under  an  obligation  to  plaintiiS  to 
get  the  document  registered  at  that  place ;  that  the 
breach  of  the  obligation  was  the  cause  of  action,  and 
that  oonsequentiy  the  Court  at  Perambalur  had  juris- 
diction, as  it  was  the  place  of  the  fulfilment  of  the 
obligation.     Sami  Attamgab  v.  Qopal  Attangab 

[7  Ma(L,  178 


126. 


Release. — Suit   to    eet  aside 


reUaee.— Letters  PaUnt,  1865,  el,  i3.— The  plaintiff, 
resident  in  Calcutta^  sued  H,,  resident  in  Bombay, 


JTSBlBJ^lOTlOlS—eoutinued. 

2.  CAUSES  OF  JURISDICTION— 0Oiih'iMi«<l. 
(e)  Causb  of  Action — continued. 

Release — continued, 
but  carrying  on  business  by  his  gomastah  in  Calcutta^ 
and  others  resident  in  Bombay,  to  set  aside  a  release 
executed  in  Oidcutta  of  his  interest  in  certain  proper- 
ty situate  in  Bombay,  on  the  allegation  that  it  had 
been  obtained  from  him  by  false  representations 
made  by  S.  The  plaint  prayed  that  the  release  might 
be  declared  void,  and  cancelled ;  that  a  certain  inven- 
tory and  account  relating  to  the  said  property,  which 
the  plaintiff  alleged  he  had  been  induced  to  file  in 
Bombay  by  the  false  representations  of  JET.  might  be 
declared  not  binding  on  the  plaintiff ;  for  an  account ; 
and  for  the  appointment  of  a  receiver.  Held  that 
the  whole  cause  of  action  did  not  arise  in  Calcutta  so 
as  to  enable  the  plaintiff  to  sue  in  Calcutta  without 
leave  of  the  Court  under  cbiuse  12  of  the  Letters  Pa- 
tent. The  word  *'  defendant "  in  that  cbiuse  means  all 
the  defendants,  if  there  are  several  defendants  to 
a  suit.  It  is  not  sufficient  that  one  of  the  defendants^ 
should  dwell  or  carry  on  business  within  the  juris- 
diction. ISMAii^  Hadjbb  Hubbbbb  V,  Mahokbd 
Hadjbb  Joosub.  Kohima  Btb  o.  Mahokbd  Had- 
jbb JooeuB       .    ldKIi.B.,81:  21W.B.,808 

Y^ Representative  of  dboeased 

X>erson. — Suit  against  representative, — The  repre- 
sentative of  a  deceased  person  may  be  sued  in  that 
Court  within  the  jurisdiction  of  which  the  cause 
of  action  with  the  deceased  person  arose.  Ladd  o. 
Pabbutty  Dosseb  .        •        .        .2  Hyde»  18 


8.  SUITS  FOR  LAND, 
(a)  Gbkbbal  Cabbs. 

General  oases  of  suits  tor 


127. 

land. — Land  partly  in,  and  partly  out  of,jurisdie- 
tion.—Letters  Patent,  cl.  1;8.— Some  of  the  property 
being  situated  in,  and  some  out  of,  the  jurisdiction  of 
the  Court,— jH>W  that  the  Court  had  jurisdiction  to 
try  the  suit  according  to  the  true  construction  of 
clause  12  of  the  Charter,  1865,  in  reference  to  the 
whole  of  the  property.  Pbabankahati  Dasi  v. 
Kadahbiki  Dasi    .        .      8B.Ii.B^O.  C.,85 


128. 


Land  partly  in. 


and  partly  out  of,  jurisdiction. — Letters  Patent,  el. 
X2.—\Jndej  clause  12  of  the  Letters  Patent,  the 
High  Court  has  jurisdiction  to  entertain  suits  for 
land,  whether  the  Uuid  is  situated  wholly  or  in  part 
only  within  the  local  limita  of  its  ordinary  original 
jurisdiction,  leave  of  the  Courts  having  been  first 
obtuned  in  the  bitter  case.  Jaoadamba  Dabi  o. 
Padkahaki^Dabi     .        •        .    6  K  Ii.  B.,  086 

129. : '^fM*^  for   land 


in  territories  of  Raja  of  Pudukotta.— Trichinopoly 
Court,  Jurisdiction  of. — In  a  suit  for  the  recovery  of 
land  situated  within  the  territories  of  the  Raja  of 
Pudukotta,— JBTeW  that  the  Civil  Court  of  Trichi- 
nopoly had  no  jurisdiction.  RAHaAiYAN  v.  Habi 
Kbibhka  Aitan  ....    2  Mad.*  437 
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JUBI8DIOTION— cr»<tMf«il. 

3.  SUITS  FOB  JjASD'-coniinued. 

(a)  GEirBBAL  CkBW^eofUinmed. 

General  oases   of  suits  for  land— c<m/t- 
nuetU 


180. 


Land  inposies" 


ti'oM  of  Eeceiver, — The  High  Court  cannot  exercue 
jarisdiction  in  respect  to  land  which  is  situate  out  of 
its  local  limits,  even  though  it  be  in  possession  of  the 
Beceiver.    Dsvovavxh  SsmujrT  v,  Hoaa 

[lH7de»141 


181. 

award.' 


Award. — AppUoati<m  to  fiU 


"Cause  of  aeixon. — Civil  Procedure  Code, 
185%  «.  S2f. — lae  plaintiff  and  defendant  entered 
into  partnership  for  the  purpose  of  carrying  on  the 
cultivation  and  manufacture  6f  tea»  on  a  tea  estate  at 
Barjeeling,  of  which  they  were  the  owners  in  certain 
shares.  The  deed  was  executed  and  registered  in 
Calcutta,  hut  both  the  parties  resided  out  of  the 
jurisdiction.  The  deed  contained  provisions  for  a 
reference  to  arbitration  in  case  of  difference  or  dispute 
in  any  matters  relating  to  the  partnership.  Differ- 
ences having  arisen,  arbitrators  were  appointed  in 
accordance  with  the  cUuse  in  the  deed.  The  arbitra- 
tors subsequently  made  their  award  in  Calcutta  to  the 
following  effect :  That  the  defendant's  share  in  the 
partnership  property  should  stand  charged  with  the 
payment  of  a  certain  sum  found  to  be  due  by  him  to 
the  plaintiff,  and  that  the  defendant  should  execute 
a  mortgage  of  his  share  to  the  plaintiff  as  security  for 
such  payment;  that  the  partnership  should  be  dis- 
solved on  certain  terms,  and  that  the  tea  mtfden 
at  Darjeeling  fehould  be  sold  in  Calcutta.  In  an 
application,  under  section  327,  Act  YIII  of  1859, 
to  file  the  award,— JlelcJ,  affirming  the  decision  of 
the  Court  below,  that  the  High  Court  at  Calcutta  had 
jurisdiction  to  file  the  awud.  Section  327  gives 
jurisdiction  to  file  an  award  to  any  Court  in  which  a 
suit  in  respect  of  the  subject-matter  of  the  award 
might  be  instituted.  A  suit  in  respect  of  the  subject- 
miSter  of  this  award  would  not  be  a  suit  for  land, 
but  a  suit  in  which,  by  reason  of  the  execution  of  the 
deed  of  partnership  in  Calcutta,  a  part  of  the  cause 
of  action  arose  there ;  such  a  suit  could,  with  leave, 
have  been  instituted  in  the  High  Court :  that  Court, 
therefore,  had  jurisdiction  to  fie  the  award.  Kbllii 
«.  Frasbb  .    I.  L.  B.,  2  Galo^-446 


182. 


Claim   to    attached    pro- 


perty.— Claim  under  Cinil  Procedure  Code,  1869, 
#.  246, — A  dium  to  property  under  section  246,  Act 
YIII  of  1869,  is  virtually  a  suit  for  laiid.  Saooss 
Dim  9.  Baxchvhpbb  Mittsb       .    1  Hyde,  186 


188. 


Foreolosore.— £««  loci  rei 


9itm, — When  land  forms  the  subject-matter  of  the 
suit*  the  Ux  loci  rei  siUt  applies.'  A  suit  for  fore- 
closure is  a  suit  for  land.  Blaquibbs  «.  Baicdhoits 
DoBB        ....    Bourke,  O.  C,  tVd 


184. 


I^reoloeurc    of 


property  out  of  juriedieiion. — Practice. — A  suit  for 
foreclosure  of  (and  out  of  the  jurisdiction  is  a  "  suit 
for  &nd''  and  cannot  be  brou^t  in  the  High  Court 
at  Calcutta  on  the  ground  that  defendant  is  living  in 


JTTBI8DIGTION— «Ofliliiiiiedt. 

8.  SUITS  FOB  lASD—c^ntiimed. 

(a)  Obnxsax  CkSM^eonUnmod. 

VoreoloBxae^coniinued* 

Calcutta.    In  such  cases  the  Court  will  xetom  tb9 
plaint.    BiBBB  Jaun  v.  MAHomaD  Hadbb 

[lIzid.Jiir.,K8.»40 

■  Cauee  qf  action. 


136. 

— Property  out  of  juriediction. — A  suit  by  a  mort- 
gagee for  foreclosure  must  be  brought  in  the  district 
where  the  land  is.  In  like  manner  a  suit  by  a  mort- 
gagee who  is  entitled,  not  to  a  foredoeure,  but  to  .a 
decree  to  establish  his  charge  and  for  the  sale  of  the 
specific  property  charged,  must  be  brought  in  the 
Court  within  the  legal^mits  of  whose  jurisdiction  the 
property  is.  The  remedy  against  the  borrower  per- 
sonally under  a  mortgage-deed  must  be  pursued  in  the 
district  in  which  the  cause  of  action  arose.  But  when 
the  object  of  the  loider  is  to  proceed  to  enforce  his 
charge  against  the  property  (such  projperty  bang  im- 
moveable) his  suit  must  be  brought  in  the  district 
where  the  proper^  is  situated.  Buldbo  I>os8  «. 
MoolEoobb        •        •        .        •    2N.W.yl9 


186. 


Portion  of  pro- 
perty in  mofuMsil. — Where  a  plaint  prayed  for  fore- 
closure of  a  mortgage  in  the  English  form  of  certain 
knd  situated  partly  in  Calcutta  and  partly  in  the 
mofussil,  and  for  an  account, — Meld  that  leave  to  sue 
having  been  obtained  under  clause  12  of  the  Letters 
Patent,  the  Court  had  power  to  make  a  decree  with 
respect  to  the  whole  of  the  property.  Baitx  or 
HiBsirsTAir,  Cbisa,  abs  Jatab,  v,  Nubdolall  Sbv 

[UB.Ii.B.,801 

187. 


Injimotion. — Civil  Proeedmsn 
Code,  e,  6. — Suit  in  personam,^  Suit  for  injunction 
to  restrain  nuisance, — The  pUdntifFs,  the  owners  and 
occupiers  of  a  house  and  premises  in  Howrah,  sued  for 
an  injunction  to  restrain  a  nuisance  caused  by  certain 
workshops,  f org^,  and  furnaces  erected  by  the  defend- 
ants, and  for  damages  for  the  injury  done  thereby. 
The  defendants  were  a  railway  company  incorporated 
under  an  Act  of  Parliament  for  the  purpose  of  making 
and  maintaining  railways  in  India,  and  by  an  agree- 
ment (entered  into  under  their  Act  of  Incorporation) 
between  them  and  the  East  India  Company,  they  were 
authorised  and  directed  to  make  and  maintain  sucti 
railway  stations,  offices,  maehinery,  an4  other  works 
(connected  with  making,  maintaining,  and  working 
the  ndlways)  as  th^  East  India  Company  mjght  deem 
necessary  or  expedient.  The  workshops  complained 
of  were  erected  in  1867,  under  the  sanction  of  the 
Bengal  Government,  on  land  purchased  by  the  Govern- 
ment in  1S54  for  the  purpofes  of  the  lailway  under 
Regulation  I  of  1824  and  Act  XL|I  of  1850^  and  which 
&ad  been  made  ov^r  to  thig  defendants.  Eeld  that 
the  suit  was  in  p^sonam,  and  npi  a  suit  "  for  land  or 
other  imn^Qveable  prop^y*'  within  the  meaning  of 
clause  12  of  the  Letters  Patent,  1865,  or  of  section  5 
of  Act  YIII  of  1859.  Bajkohitb  BobB  «.  East 
Ibdiak  Railway  Compaby      •    10  K  L.  R.f  841 

18a 


«•«* Letters  Patent, 

cl.  12,—Smt  to  restrain  workitig  of  «|t9«.— Ina  9i^t 
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8.  SUITS  FOB  LAND— eonftfNttfd. 

(a)  Qbnbbjll  Cabb8 — e<mHmnd. 

Injnnotion —  eoiUinued, 

Vrought  against  the  ownen  of  a  mine  adjacent  to  a 
mine  belonging  to  the  plaintifPsy  the  pliunt  alleged 
that  a  certain  bonndaiy  Une  existed  between  the  two 
minesy  and  prayed  for  a  declaration  that  the  boundary 
line  was  as  alleged,  and  that  the  defendants  might  be 
restrained  by  injunction  from  working  their  mine 
within  a  certain  distance  from  sach  boondary  line. 
The  defendants  in  their  written  statement  disputed 
the  plaintiffs'  allegation  &s  to  the  course  of  the  bound- 
ary Hne.  The  punes  were  situated  out  of  the  jurisdic- 
tion of  the  High  Court,  but  both  the  plaintiffs  and 
defendants  were  personally  subject  to  the  jurisdiction. 
MeU  that  the  suit  was  a  suit  for  land  within  clause 
12  of  the  Letters  Patent,  and  therefore  one  which, 
the  land  being  in  the  mofnssil,  the  Court  had  no 
jurisdiction  to  try.  On  the  facte  stated  in  the  plaint 
and  before  the  fiHng  of  the  defendants'  written  state- 
ment, the  Court  granted  an  interim  injunction,  and 
refused  an  application  to  take  the  plaint  off  the  file. 
East  Ivd'iait  Railway  Cokpaht  v,  Bbko4L  Coal 
GoKPAHT  .    I.  Ii.  B.,  1  Calo,  95 


lae. 


-  lAen.— Letters  Patent,  cl  12,— 


Xteave  to  inetitute  euii  in  Sigh  Court. — Suit  to  have 
mainlenanee  declared  a  charge  on  proferty  in  the 
mqfkeeiL—Ihe  widow  of  one  A.  D.  applied  under 
clause  12  of  the  Charter  for  leave  to  bring  a  suit  in 
the  High  Court  against  the  administrator  of  her  hus- 
band's estate  to  have  it  declared  that  the  maintenance 
allowed  her  was  insui&cient  and  to  have  it  enhanced, 
and  declared  as  a  charge  on  the  said  estate.  She 
prated  also  for  an  account,  and  the  appointment  of  a 
receiver.  It  appeared  that  all  the  moveable  property 
and  the  greater  port  of  the  immoveable  was  in 
Benares ;  a  portion  only  of  the  latter  being  within  the 
ordinary  original  civil  jurisdiction  of  the  High  Court. 
The  application  was  granted  on  Slst  May  187^  leave 
being  reserved  to  the  defendant  to  move  to  have  this 
order  set  aside.  The  plaint  was  then  filed.  When  the 
ease  came  on  for  settlement  ol  issues,  the  defendant 
questioned  the  jurisdiction  of  the  High  Court,  and 
uie  Judge  of  the  Court  of  original  jurisdiction,  who 
found  that  the  defendant  was  in  no  way  subject 
personally  to  iia  jurisdiction,  withdrew  the  permission 
which  had  been  granted  to  the  plaintiff  to  institute 
the  suit.  Held  that,  as  the  parties  and  witnesses  re- 
sided in  Benares,  there  was  no  reason  why  the  suit 
should  be  tried  in  Calcutta,  and  as  there  was  ample 
property  within  the  jurisdiction  of  the  Court  at 
Benares  to  satisfy  the  maintenance,  there  was  no 
necessity  for  its  being  decUred  to  be  a  charge  on  the 
Calcutta  property.  Radha  Bibbb  v,  Hvoksoodun 
Dabs 21W.B.,204 


140. 


Suit   to   have 


lands  declared  liable  in  saiiff action  of  bond.— A  ami 
to  have  certain  lands  declared  liable  for  the  satisfac- 
tion of  an  instalment  bond  is  substantially  a  stut  for 
an  interest  in  land,  and,  as  such,  cognisable  by  the 
Courts  within  whose  jurisdiction  tiie  property  is 
sitoated,  even  though  the  cause  of  action  has  not 


XUBlSDlCyriOS-'-wmtinued. 

8.  SUITS  FOB  hANJy-^ontimted. 

(a)  OBBBBAIi  CABB8-*-OOfl/i»tf0(2. 

JAen—continued, 

arisen  there  and  the  defendants  reside  elsewhere. 
Eak  Laui  Mooxbbjbb  v.  Ckittbo  Coomabbb 

[16W,B.,277 

14L 


— — - —  '  Suit  to  enforce 

mortgage  lien  on  land. — A  suit  for  the  enforcement 
of  a  mortgage  lien  and  for  a  decree  that  the  money 
due  be  realised  from  the  property  is  a  suit  for  im- 
moveable property  and  must  be  brought  in  the  Court 
within  the  jurisdiction  of  which  the  property  is  situ- 
ated.   Ahmbsbx  Bb&itx  v.  Dabbb  Pebsaud 

[18  W.  B.,  287 
KAHOioa)  Ehitisbl  «.  Sova  Eoobb 

[28W.B.,128 

142. 


Suit  to  enforce 
mortgage  lien  on  land. — ^A  suit  brought  upon  a  mort- 
gage, praying  for  a  decree  for  the  amount  due  there- 
under, and  that  in  default  of  payment  the  land  mort- 
gaged may  be  sold,  is  a  suit  for  land  within  the  mean- 
ing of  section  6  of  Act  VIII  of  1859,  and  is  rightiy 
brought  in  the  Court  of  the  district  within  which  the 
land  is  situate.  Ib  thb  mattbb  ov  tjsb  pbtitiov 
ovLbblib  •    8  B.  Ii.  B.,  171 

S.  C.  Lbslib  0.  Labd  Mobtoagb  Bank  ob  Ikdia 

[18  W.  B^  288 

148. 


SuU  to  recover 
mortgage-debt  by  sale  of  mortgaged  property  out 
of  the  jurisdiction, — ^A  suit  for  the  recovery  of  a 
mortgage-debt  by  the  sale  of  the  mortgaged  property 
is  not  a  suit  for  land  within  the  meaning  of  section 
6  of  the  Code*  of  Civil  Procedure.  A  Court  may 
decree  the  sale  of  mortgaged  immoveable  property 
though  situated  beyond  its  jurisdiction.  Ybhkoba 
Balbhbt  Eabab  «.  Baxbkaji  talad  Asjtk 

[8  Bom.,  12 

144. 


T&rtitLom— Letters    JPatent, 

el.  12. — A  suit  for  partition  of  land  is  a  suit  for  Und 
within  the  meaning  of  clause  12  of  the  Letters 
Fhitent.    Padamabi  Dabi  v.  Jagadaiiba  Dasi 

[8B.L.B.,184 


146. 


Smi  for  parti- 


tion where  moveables  are  within^  and^  immoveables 
outside,  the  jurisdiction, — Practice. — Leave  to  sue 
under  cl.  12  of  Letters  Patent. — Leave  to  sue  as  a 
pauper. — The  plaintiff  sued  the  defendant  for  parti- 
tion of  famUy  property,  which  consisted  both  of 
moveable  and  immoveable  property.  The  moveable 
property  was  within  the  jurisdiction,  but  all  the 
immoveable  property  was  outside  the  jurisdiction  of 
the  Court.  Held  that  the  case  did  not  fall  within 
the  provisions  of  clause  12  of  the  Letters  Patent, 
1865,  and  that  the  Court  had  no  jurisdiction  to  hear 
the  suit.  The  fact  that  his  suit  included  a  claim  for 
moveables,  which  were  within  the  jurisdiction,  did 
not  entitle  the  plaintiff  to  sue  in  tiie  High  (>)urt, 
nor  could  he  obtain  leave  for  that  purpose  under 
clanse  12  of  the  Letters  FMwnt.  The  words  "all 
other  cases  "  in  clause  12  of  the  Letters  Patent,  1866^ 
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"PATtmon—eontinued, 

do  not  include  cases  of  suits  for  immoveable  pins 
moveable  property.  They  refer  to  cases  in  which 
immoveable  property  is  not  involved.  Leave  to  sue 
under  clause  12  of  the  Letters  Patent,  1866,  cannot 
be  implied  from  the  fact  that  leave  to  sue  as  a 
pauper  has  been  granted  to  a  plaintiff.  Leave  for 
the  former  purpose  must  be  £stinctly  sought  and 
obtained.  Jaisak  NabayAv  Rajb  «.  Atxasam 
NaxatakBajb  .    I.  li.  B^  4  Bom^  482 


146. 


RedemptioxL— Ztf^/^rt  PaUnt, 


eh  12.'^Meld  that  a  suit  for  redemption  is  a  suit  for 
land ;  therefore  if  the  land,  the  subject  of  the  mort- 
gage, is  beyond  the  local  limits,  the  High  Court 
has  no  junsdiction  under  the  12th  clause  of  the 
Charter.  Lalucobby  Dassi  v,  Jitbdoo  Nauth 
Shaw  •    1  Ind.  Jiir.9  N.  8«  819 


147. 


'  Suit  /or  r«- 


demption  where  mortgage  inclndee  other  lande  out 
of  jurisdiction, — Account  of  all  the  mortgaged 
lands. — In  a  suit  for  redemption  of  lands  lying  with- 
in the'  district  of  Mirzapur,  but  included  in  the  same 
mortgage  with  other  lands  lying  within  the  domains 
of  the  Maharaja  of  Benares,  the  Subordinate  Judge 
of  Mirzapur  took  an  account  of  the  sums  realised  by 
the  mortgagee  from  all  the  lands  mortgaged,  and 
finding  tl^  these  sums  were  sufficient  to  discharge 
the  entire  mortgage-debt,  gave  the  plaintiff  the 
decree  sought;  the  lower  Appellate  Court  dismissed 
the  suit,  on  the  ground  that  such  account  could  not 
be  taken  without  deciding  questions  lying  uitra 
vires  of  the  Mirzapur  Court.  Held  4hat  tiie  Mirza- 
pur Court  might  take  such  account  for  the  purpose 
of  deciding  whether  the  entire  mortgage-debt  had 
been  satisfied,  and  might  give  the  pla^tiff  a  decree 
for  the  redemption  of  the  property  lying  within  the 
local  limits  of  its  jurisdiction,  notwithstanding  that 
in  doing  so  it  would  have  inddentallv  to  determine 
questions  relating!  to  lands  lying  within  the  domains 
of  the  Maharaja.    Oibdhasi  v.  Shbo  Baj 

[I.Ii.B.,lAlL,481 


148. 


Bent— Aft7  for  rent.-^  Civil 


Procedure  Code,  1859,  s.  5. — Residence  of  defend- 
ant.— Title  to  land  incidentaUg  raised, — A  suit  to 
recover  the  rents  of  land  situated  in  district  J.,  may 
be  brought  in  district  S.,  where  the  defendant  is 
residing,  although  in  such  suit  the  plaintiff's  title  to 
the  land  in  respect  of  which  the  rent  is  sought  to  be 
recovered  may  incidentally  come  in  question.    CmK- 

TAMAH  NAXATAir  V.  MaDHATSAY  VbVKATKBH 

[6  Bom.^  A.  C  29 


149. 


Suit   for  ar- 


rears of  rent, — Lettere  Patent,  el.  12, — A.  leased 
to  B.  for  25  years,  commencing  from  October  1856, 
certain  aurengs  or  pieces  of  ground  situated  in  the 
zillah  of  Beerbhoom  in  Bengal  at  a  certain  rent  pay- 
able monthly,  JB,  entering  into  a  covenant  to  pay  the 
rent.  The  property  based  was  a  **  loha  mehal,"  or  iron 
mine,  and  the  lessee  used  it  as  such  and  erected 
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'Rent^continued, 

smelting  furnaces.  B,  resided  in  Calcutta.  JETeld,  in 
a  suit  by  A.  against  B.  on  the  covenant  for  arrears 
of  rent,  that  the  suit  was  properly  brought  in  the 
High  Court,  as  it  was  not  a  ''suit  for  land"  under 
clause  12  of  the  Letters  Patent  of  the  High  Court, 
1865,  and  the  defendant  dwelt  in  Calcutta.  Khaxut 
Chundeb  Ghosb  «.  Mibto 

[Und.  Jvr.,  BT.  8.,  488 


160. 


Speoiflo    perfovmanoe. 


Lettere  Patent,  el  12.— Land  situated  wUhoui 
local  limits  of  jurisdiction, — In  consideration  of 
the  loan  of  B4,000,  the  defendant  agreed  to  execute 
a  mortgage  of  certain  land  beyond  the  juiiadietion  ef 
the  High  Court  to  the  plaintiff,  and  agreed  to  pro- 
duce hu  title-deeds,  and  to  nuike  a  good  title.  In 
the  agreement  the  plaintiff  was  described  as  "of 
Durmahatta  in  the  town  of  Calcutta,  merchant," 
and  the  defendant  as  "of  Ftochthopy  in  ZiUah  Beer- 
bhoom, at  present  of  Coomertooly  in  Calcutta."  In 
a  suit  for  specific  performance  of  the  agreement  tQ 
execute  the  mortgsge  and  in  the  alternative  for  the 
return  of  the  B4,000,Seld  that  so  far  m  the  suit 
was  a  suit  for  specific  performance,  the  Court  had  no 
jurisdiction.  Sbbbbaih  Bot  v.  Cally  Does  Ghosb 
[LIi.B^6Cale.,8a 


161.  • 


Contract   in 


Calcutta  for  lands  outside, — Defendant  executed  an 
agreement  in  Calcutta  to  sell  plaintiff  certiun  lands 
out  of  Calcutta.  In  a  suit  for  specific  performance, — 
Meld  that  the  Court  had  jurisdiction  to  entertain  a 
suit  upon  the  contract,  it  having  been  made  in 
Calcutta.  Bax  Dhokb  Shaw  v,  Nobbbkvovt 
DossBB  ....  Bourke.  O.  C,  218 
Upheld  on  appeaL 

168. Title-deeds.— i^t<  to  reeoter 

title-deede,— Lettere  Patent,  cU  12.— A  suit  to 
recover  title-deeds,  although  it  may  involve  a  ques- 
tion of  title,  is  not  a  suit  to  obtain  possession  of  land, 
or  to  deal  in  any  way  with  the  land  itself  within 
the  meaning  of  section  12  of  the  Letters  Fttent. 
Jugobbnath  Dobs  v.  Bbijitath  Doss 

[I.  L.  B.,  4  Calo,  882 :  8  C.  li.  B.»  875 


168. 


TrofltB. — Suit  for  land  suhject 


to  a  trust, — Trustees  personallg  subject  to  jurisdic- 
tion.— Although  the  High  Court,  in  the  original 
jurisdiction,  has  no  jurisdiction  over  land  or  other 
immoveable  property  situate  beyond  the  limits  of 
Calcutta,  and  can  make  no  adjudication  of  the  right 
and  title  to  such  land,  yet  where  a  party  is  person- 
ally subject  to  the  jurisdiction,  the  Court  has  power 
to  declare  whether  or  not  such  party  holds  such  land 
subject  to  a  trust.    Baobaii  «.  Mossb 

[1  Hyde,  284 


164. 


Trust  estate,-^ 


Receiver. — Account, — The  plaint,  in  a  suit  brought 
by  some  of  the  persons  appointed  trustees  under  s 
deed  of  endowment  of  certain  land  against  their  eo* 
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3.  SUITS  FOB  LAND— eoA^'miMi. 
(a)  Obvxbal  CA&m—continu€d, 
Truata— continued, 
trustees  who  were  in  possessioii,  alleged  that  the 
defendant-tmstees'had  onsted  the  plaintiffs  and  had 
committed  breaches  of  trust,  and  prayed  that  the 
deed  might  he  construed  and  given  effect  to,  and  for 
a  declaration  that  the  plaintiffs  were  entitled  to  be 
sebaits  jointly  with  the  defendants,  for  the  settle- 
ment of  a  scheme  for  the  performance  of  the  wor- 
ship, for  the  appointment  of  a  receiver,  for  an  in- 
junction to  restrain  the  defendants  from  interfering 
with  the  property,  and  for  an  account.  By  the  deed 
the  land  was  given  to  idob  named  therein,  and  the 
plaintiffs  and  defendants  were  appointed  sebaits  and 
managers  of  the  property,  and  were  directed  to  ac- 
cumulate for  the  benefit  al  the  idols  any  surplus  over 
and  above  the  expenses  of  management,  but  were 
themselves  to  have  no  beneficial  interest  in  the  pro- 
perty. The  land,  the  subject  of  the  deed,  was  situ- 
ated out  of  Calcutta,  but  all  the  parties  to  the  suit 
resided  within  the  local  limits  of  the  High  Court's 
jurisdiction.  Held  that  the  suit  was  not  a  suit  for 
"  land  or  other  immoveable  property  "  within  clause 
12  of  the  Letters  Patent,  and  therefore  the  Court 
had  jurisdiction  to  entertain  it  without  leave  to  sue 
being  obtained.  The  Court  might,  if  necessary,  ap- 
point a  receiver  of  such  property  and  direct  an  ac- 
count.       JueOODITMBA     DOBSSS    V,     PVDDOMONEY 

DossBB  .  15  B.  Ij.  It.«  818 


155. 


Deed  of  inui 


jfivinff  iruttee*  power  of  eale  of  land  in  the  mofne- 
«i7. — Suit  hy  creditor  to  have  trusts  carried  out, — 
JC.  and  L,  were  the  joint  absolute  owners  of  certain 
land  in  the  mofussil,  Jf.  having  a  14-anna  share,  and 
X.  the  remaining  2-anna  share  therein.  During  the 
absence  of  X.  in  England,  M.  executed,  on  behalf  of 
himself  and  X.,  a  deed  of  assignment  of  the  whole  of 
the  property  to  trustees,  for  de  benefit  of  the  credit- 
ors of  the  estate,  which  was  heavily  encumbered,  on 
trust  to  sell  the  land  and  distribute  the  assets  to  the 
creditors.  The  trustees  accepted  the  trust,  but  diffi- 
culties afterwards  arose  in  carrying  them  out.  A 
suit  was  tiiereupon  instituted  oy  the  plaintiff,  a 
creditor,  on  behalf  of  himself  and  tiie  other  creditors, 
the  plaint  in  which  alleged  that  the  trustees  were 
desirous  of  being  discharged,  and  prayed  that  the 
trusts  might  be  earned  into  effect;  that  the  trustees 
might  be  removed;  and  that  a  receiver  might  be 
appointed  to  carry  out  the  trusts.  To  this  suit  the 
trustees  and  M,  and  X.  were  made  defendants.  X., 
who  was  in  England,  denied  any  power  in  M,  to  exe- 
cute the  deed  on  his  behalf :  the  trustees  and  M. 
were  personally  subject  to  the  jurisdiction.  Meld, 
per  Phbab,  J.,  in  the  Court  below,  that  the  plaint 
disclosed  a  good  cause  of  action,  as  the  Court,  if  it 
had  jurisdiction,  would  have  power  to  make  a  decla- 
ration binding  against  X.  as  to  the  validity  of  the 
deed  of  trust,  to  appoint  a  receiver  of  the  estate, 
and  to  direct  a  sale  which  would  be  binding  on  M, 
and  X.;-but  that  the  suit  being  one  "for  land," 
within  the  meaning  of  clause  12  of  the  Letters 
Patent,  the  Court  hi^  no  jurisdiction  to  try  it.  Seld 
•n  appeal  that  the  suit,  having  for  its  object  to  com- 
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TruBtB— continued, 

pel  a  sale  of  the  whole  of  the  land,  including  L,*9 
share  the  title  to  which  was  disputed,  was  a  "suit 
for  land"  within  the  meaning  of  clause  12  of  the 
Letters  P&rtent,  and  that  the  Court  had  no  jurisdic- 
tion to  try  it.  Dblhi  and  Lokdok  Bane  o.  Wobdib 
[I.  li.  B.,  1  Calo,  240 :  25  W.  R.,  272 

(5)  Pbopbbtt  in  ditfxbbnt  Districts. 
156. 


Partition,  Suite  for,— Sepa- 
rate suite  token  propertff  is  in  different  districts 
—  Civil  Procedure  Code,  1869,  s,  12,— A  plaintiff 
may  maintain  separate  suits  for  partition  of  im- 
moveable family  property  where  the  property  is  situ- 
ate within  the  limits  of  different  districts,  and  is  not 
bound  to  try  to  proceed  in  one  suit  in  the  manner 
pointed  out  in  section  12,  Act  YlII  of  1859.  Subba 
Kau  o.  Rama  Rau     .        .  8  MacL,  876 


157. 


Foreclosure,  Order  for.— 


Mortgaged  properUf  situated  beyond  limits  of  ordi* 
nary  original  civil  jurisdiction, — Civil  Procedure 
Code,  1869,  s,  12.— The  Court,  at  the  hearing  of  a 
suit,  ordered  foreclosure  of  mortgaged  property  situ- 
ate beyond  the  limit  of  its  ordinary  original  civil 
jurisdiction  under  the  powers  conferred  on  it  by  sec- 
tion 12  of  Act  VIII  of  1859.  Khbttbo  Mohttn 
Boss  V.  Chunpsa  Honbt  Dabbb     .        Ck>r.,  125 

158. 


Foflsessioxiy  Suit  for,— Suit 

for  property  in  different  districts, — In  a  suit  to 
establish  a  claim  against  three  properties  mortgaged 
to  the  plaintiff  but  situate  in  different  districts, 
where  one  of  the  defendants  (the  appellant  to  the 
High  Court)  was  interested  in  that  only  which  lay  in 
the  district  of  Moorshedabad, — Held  that  causes  of 
action  against  different  defendants  had  been  joined 
in  the  same  suit  contrary  to  the  provisions  of  section 
12,  Act  VIII  of  1859;  but  as  the  cause  of  action 
against  the  appellant  was  one  which  the  Subordinate 
Judge  of  Moorshedabad  was  legally  competent  to  try 
without  the  permission  of  the  High  Court,  the  appel- 
lant could  not  object  to  that  Judge  having  tried  it. 
Ehetoosbb  Chbboobia  v.  Banbb  Madhub  Doss 

[12  W.  B.,  114 

159. T>e<sree,:Eitfeet  ot— Property 

in  two  different  districts,— Leave  of  Court, — Where 
property  was  situated  in  Bhagulpore  and  other  pro- 
perty in  Tirhoot,  and  no  leave  had  been  obtained  to 
include  the  property  in  Bhagulpore,— JfeM,  a  decree 
in  the  Tirhoot  Court  could  have  no  effect  as  against 
the  property  in  Bhagulpore.  Bvnosbb  Sinoh  v, 
Soobist  Lall 

[I.  L.  B.,  7  Calo.,  788 :  10  C.  L.  R.,  268 

160. Power  of  Appellate  Court 

to  give  leave.— Oiw7  Procedure  Code,  1859,  s,  12, 
—Memand,  Order  in  nature  of— Property  in  differ- 
ent  districts. — Decrees  of  District  Courts, — Power 
of  Appellate  Court  to  amend, — Neither  under  sec- 
tion 12  of  Act  VIII  of  1859,  nor  in  any  oUier  way. 
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8.  SUITS  FOB  LAJSTD—eonHmttd. 

(b)  Pbopbbtt  nr  DimBivr  Dibtbiots— con* 
iinued. 

Power  of  Appellate  Court  to  give  leare 

— coniinusd. 
hu  the  High  Court  in  its  appellate  oapadty  power 
to  give  jurisdiction  to  a  District  Court  to  enquire 
into  fiusts,  as  upon  a  remand,  in  a  suit  decided  in  the 
Court  of  another  district,  and  relating  to  lands  in  the 
latter.  Of  two  mortgages,  between  the  same  par- 
ties, tiie  first  comprised  four  villages,  of  which  three 
were  in  district  A.,  and  a  fourth  property  was  in 
district  B.  The  second  mortgage  comprised,  in 
addition  to  the  above,  three  other  villages  in  district 
B.  Suits  brought  in  both  districts  by  the  assignee 
of  the  mortgagee  against  the  mortgagor  were  thus 
framed,  viz.,  in  the  suit  in  district  A.  for  possession 
upon  foreclosure  of  both  mortgages,  and  for  a  decla- 
ration of  the  plaintiff's  right  as  purchaser  of  one  of 
the  properties ;  and  in  the  suit  in  district  B.,  for  pay- 
ment of  the  debt  on  the  second  mortgage.  Both 
suits  were  dismissed.  The  High  Court,  hearing 
appeab  in  both  suits  together,  afB^ed  the  dismlssid 
of  the  suit  in  district  B.,  and  remanded  the  other  to 
the  Court  of  first  instance  in  district  A.,  to  have  the 
proportionate  value  of  the  properties  determined, 
with  a  view  to  the  apportionment  of  the  liabilities  of 
the  parties  by  way  of  contribution.  As  the  defend- 
ant who  succeeded  in  both  suits  in  the  District 
Courts  raised  no  question  of  jurisdiction,  each  of 
tiiem  might  be  taken  to  have  had  the  consent  of 
parties  to  its  hearing  the  whole  suit  before  it.  But 
no  such  consent  could  be  deemed  to  have  been  given 
to  the  order  of  the  High  Court  made  as  above  stated 
on  contested  appeals.  This  order  was,  accordingly, 
unauthorised.  Although  wide  powers  of  amendment, 
of  framing  new  issues,  and  of  modifying  decrees  are 
conferred  upon  the  High  Court  by  provisions  in  the 
Code,  of  which  the  phun  meaning  is  not  to  be  nar- 
rowed by  judicial  construction,  these  powers  were 
exceeded  in  the  change  of  the  suits  by  the  order  in 
question  into  a  suit  of  a  description  differing  totally 
from  that  of  either  of  them,  as  originally  decreed; 
and  this  without  the  consent  of  the  parties.  Kamiki 
SwDABi  ChaoshbjlNi  9,  Eali  PBOBsmnro  Qhosb 
[I.Ii.B^12Calo^9a6:  Ii.B.,121.  A^  216 


leL 


Power  of  High  Court  to 


sanction  trial  in  Sonthal  Pergunnahs. — 
Civil  Froeedure  Code,  1869,  u,  12  and  386.— Suit/or 
land  above  RUOOO.—Beng,  Ssg.  Ill  of  1872,  <.  2.— 
Seng.  Civil  Courts  Act  (VI  of  157i).— Act  VIII  of 
1859  was  in  force  in  1876  in  the  Sonthal  Pergunnahs 
under  section  2,  Bengal  Begulation  III  of  1872,  as 
regaxds  suits  triable  in  Courts  constituted  under  Act 
yi  of  1871.  Section  4  of  that  Begulation  (read 
with  the  notification  of  the  Lieutenant-Qovemor, 
dated  4th  August  1873)  vesting  the  Deputy  Com- 
missioner of  the  district  of  the  Sonthal  Pergunnahs 
with  the  powers  of  a  District  Judge  as  described  in 
Act  YI  of  1871,  had  the  effect  of  making  the 
Sonthal  Pergunnahs  a  district  as  defined  by  section 
886  of  Act  Ylll  of  1859;  and,  therefore,  under 
section  12  of  Act  YUI  of  1859,  the  High  Court  had 
power  to  sanction  the  trial  of  a  suit  for  land  situated 
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8.  SUITS  FOB  JiAiny—eonHnmed. 

(b)  Pbopbbvt  xir  DimsuiT  Destbiots — earn- 
tinned. 

Power  of  High  Court  to  sanction   trial 
in  Sonthal  Fergunnalur— caa^'iMMcI. 

in  the  Sonthal  Pergunnahs,  in  which  the  value  of 
the  subject-matter  exceeds  &1,000,  in  the  C&vil  Court 
competent  to  try  it.  Kalipbobai»  Bai  «.  Mshxb 
Chaitdbo  Bot 

CI.UB.,4Calo^  aU:  aC.I..B^478 


Ids. 


Bxeontion  of  deoree  made 


by    Court  without  jurisdiction.— P2ao0   of 

ening.— Suit  for  eale  of  mortgaged  property.— CivU 
Froeedure  Code,  U.  16,  20.— In  1879  M.  gave  J.  a 
bond  containing  a  simple  mortgage  of  immoveable 
property. '  Subsequently  M.  and  P.  jointly  gave  D.  a 
bond  containing  a  simple  mortgage  of  the  same 
properly.  In  1881 JD.  obtained  a  decree  for  the  safe 
of  the  property  under  his  mortgage,  and  it  was  put 
up  for  sale  and  purchased  by  tiie  plaintiffs.  In 
1882  J.  obtained  a  decree  in  the  Court  of  the  Munsif 
of  Q.  (within  the  local  limits  of  whose  jurisdiction 
the  property  was  not  situate^,  for  enforcement  of 
his  mortgage-bond  by  sale  of  the  property.  The 
plaintiiFs  objected  to  the  sale,  and,  their  objection 
having  been  disallowed,  brought  a  suit  for  canod- 
lation  of  J.*e  decree,  so  far  as  it  ordered  the  sale. 
Jleld  that  J.'s  decree  could  <mly  be  regarded 
as  a  simple  mone^jf  decree,  because,  as  shown  by 
section  16  of  the  Civil  Procedure  Code,  the  Munsif 
had  no  power  under  the  law  to  direct  enforcement 
of  hypouiecation  agunst  inunoveable  property  situ- 
ate beyond  the  local  limits  of  his  jurisdiction;  uid 
neither  the  proviso  to  section  16  nor  section  20  of 
the  Code  met  the  circumstances.  Held,  therefore^ 
that  the  plaintiffs  were  entitled  in  this  suit  to  have 
it  declared  that  J.*9  decree  was  a  simple  money-decree 
only,  on  the  basis  of  which  no  process  in  execution 
could  issue  in  respect  of  the  property  in  dispute 
to  oust  the  plaintiff's  possession  from  any  part  of  it. 
Qtjbbi  Lal  «.  Jaoankath  Bak 

[I.L.B^8A1L,U7 

4.  ADMIRALTY  JURISDICTION. 

See  MxBOHAVT  Smppnro  Act,  1675,  s.  3. 
[LIi.R.,5Calc^45S 


Supreme  Courts  Bombay, 

Charter  ot—EngUeh  Admiralty  mlee.— The  Bom- 
bay Charter,  December  1828,  established  the  admiral- 
ty  jurisdiction  of  the  Supreme  Court*  "  as  the  same 
is  used  and  exercised  in  that  part  of  Qreat  Britain 
called  England,  together  with  alL  and  MiigwlT  their 
incidents,  emergents,  and  dependencies  annexed  and 
oonnexed  causes  whatsoever;  and  to  proceed  sum- 
marily therein  with  aU  possible  despatch,  according 
to  the  course  of  our  admiralty  in  that  part  of  Ckeat 
Britain  called  England.''  Seld,  on  a  oonstraetion 
of  the  Charter,  that  the  rules  and  practice  of  the 
High  Court  of  Admiralty  in  England  prevailed  and 
governed  the  proceedings  in  the  Supreme  Court  at 
Bombay  in  maritime  causes.  LovoHVAir  «.  Joosvb 
Bhulladota    .       •        .5  Moore's  I.  A^  187 
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4.  ADMIRALTY  JVRlSDlCnOlS^eoniinued. 


164. 


High   Court,  Bombay.— 


Stat.  3  4^  4  Vict.,  e.  65,  #.  6,— Stat.  24  Vict,  c. 
iO.— The  Statute  3  and  4  Victoria,  Gap.  65,  section 
6,  does  not  confer  jurisdiction  upon  the  High 
Court  of  Bombay  on  its  Admiralty  side  to  entertain 
causes  for  necessaries  supplied  to  foreign  ships,  that 
Statute  not  extending  to  India.  The  Statute  24 
Victoria,  Cap.  10  (Admiralty  Act  of  1660),  does 
.ot  extend  to  India.  The  jurisdiction  of  the  High 
Court  on  its  Admiralty  side  is  the  same  as  that 
exercised  in  the  Court  of  Admiralty  in  England 
prior  to  the  passing  of  the  above  Statutes.  The 
extent  and  nature  of  that  jurisdiction  considered  and 
explained.  In  bb  thi  pboobbds  07  thb  "Asia." 
Ex  PABTB  HOBXAflJI  .  6  Boiii.»  O.  C,  64 


166. 


Stat*.  3  4;  4  Vict, 


e.  65,  24  Vict.,  e.  10,  and  26  i^  2/  Vict.,  e.  24.— 
The  Imperial  Statutes  8  and  4  Victoria,  Cap.  66, 
24  Victoria,  Cap.  10,  and  26  and  27  Victoria,  Cap.  24, 
do  not  apply  to  the  Admiralty  or  Vice- Admiralty 
Jurisdiction  of  the  High  Court.  On  that  pointy  The 
Asia, 5  Bom.  O.  C,  64,  followed;  The  Portugal,  6  B. 
L.  S.,  323,  330,  ddi,  disapproved  of.  The  High 
Court>  as  now  existing,  was  continued,  not  created,  by 
the  Letters  Patent  of  1865.  The  High  Court  has 
jurisdiction,  under  the  common  maritime  law,  to  en- 
tertain a  suit  in  respect  of  a  collision  upon  the  high 
seas  between  two  foreign  vessels,  although  that  colli- 
sion may  not  have  occurred  in  British  or  Anglo- 
Indian  waters,  and  not^rithstanding  the  opposition  of 
the  Consul  of  the  State  to  which  the  defendant  belongs. 
Whether  the  Pigh  Court  has  a  discretion  to  decline 
to  entertain  such  a  suit, — Qucere,  Even  if  there  be 
such  a  <tiscretion,  the  Court  will  ordinarily  allow  a 
suit  of  that  nature  to  proceed.  Babdot  v.  Thb 
"AuausTA"       .        .        •        .    lOBom.,110 


166. 


Ck>lll8ion. — CoUieion  between 


foreign  veeeele  at  sea. — Jurisdiction  of  Migh  Court, 
Calcutta. — A  collision  had  taken  place  at  sea  in  the 
Bay  of  Bengal  off  Juggemauth  Pagoda,  between  the 
ship  Garland  and  the  ship  Dragon,  both  foreign  ves- 
sels, which  afterwards  came  within  the  jurisdiction  of 
the  Court.  Seld  that  the  Hijp:h  Court  at  Calcutta 
had  jurisdiction  to  try  an  action  in  respect  of  such 
collision.    Thb  "  Gablahd  "  o.  Thb  "  Dbaoon  " 

[1  Hyde,  875 

167.  Suits  for  dam- 
ages for  collision. — Cross  suU. —  Sesidenee  out 
of  jurisdiction.— One  who  has  sn^  for  damages 
caused  by  a  collision  at  sea,  and  out  of  the  jurisdic- 
tion of  the  High  Court,  subjects  himself  to  a  cross- 
suit  for  damages  caused  by  the  same  collision,  al- 
though himself  residing  out  of  the  jurisdiction  of  the 
Court.  An  order  rejecting,  for  want  of  jurisdiction, 
a  plaint  brought  under  such  circumstances,  was  set 
aside  on  appeal,  and  the  costs  of  the  appeal  ordered 
to  be  costs  in  the  suit.  Boicbat  Coast  aks  BirxB 
Stbak  Nayigatioh  Compavt  v.  Hbibux 

[4  Bom.,  O.  C,  149 

16& High  Court,  Jnrisdiotion  of. 

— Fouisr  to  arrest  ship  for  repairs. — The  Hi|fh  Court 
hat  DO  powec  in  its  Vic»-AfiUiunilty  juris^ictis^n  to 


JUBI8DICTION— MMil^fNMi. 

4.  ADMIRALTY  JURISDICTION— con^iimed. 

High  Court,  JurlBdiction  of— coiUinued, 

arrest  a  British-owned  ship  for  repairs.  How&AH 
DooKura  Coxpaity  «.  Thb  "  Jban  Louis  " 

[Cor.,  113 :  2  Hyde,  256 

169.  : 24  Vict.,  e.  10 

{Admiraliv  Act,  1861).— 26  Vict.,  c.  24]{Admiraltg 
Act,  2863).— 24i  Victoria,  Ci^.  10  (The  Admiralty 
Act,  1861),  and  26  Victoria,  Cap.  24  (The  Vice- 
Admiralty  Act,  1863),  extend  to  India.  The  High 
Court,  as  constituted  by  the  Charter  of  1862,  had 
not,  by  virtue  of  the  Admiralty  Act,  1861,  or  other- 
wise, any  jurisdiction  over  claims  for  disbursements 
by  the  master.  But  after  the  passing  of  the  Charter 
of  1866,  the  Vice-Admiralty  Act,  1868,  applied  to 
the  High  Court,  as  being  **  a  Vice- Admiralty  Court 
established  after  the  passing  of  that  Act  in  a  British 
nossession."  Meld,  therefore,  that  the  High  Court 
had  jurisdiction,  as  a  Vice-Admiralty  Court,  to  enter- 
tain the  claim  dt  the  master  for  wages  and  disburse- 
ments on  account  of  the  ship.  Ik  thb  mattbb  or 
THB  Ship  <<Pobti70al"    .        .    6B.IhB.,828 


170. 


Judge  of  ICoulmein,  Jur- 


isdiction at — Suit  on  bottomry  bond. — ^A  suit  will 
not  lie  on  an  ordinary  bottomry  bond  given  by  the 
master  of  a  vessel  against  the  owner  ta  recover  the 
amount  thereof.  Such  a  suit  cannot  be  brought  in 
the  Court  of  the  Judge  of  the  town  of  Moulmein, 
which  has  no  Admiralty  jurisdiction  against  the 
owner  personally ;  and  the  vessel  cannot  be  declared 
to  be  primarily  liable  or  be  sold  to  satisfy  the 
amount  of  the  bond.  Oi.ad8X0VB,  Wtlub,  &  Co., 
V.  Habbiboh  .        •        .24  W.  B.,  60 

6.  MATRIMONIAL    JUBISDICTION. 
See  Ca8B8  ihtdbb  Divobcb  Act,  s.  2. 

High    Court,    Caloutta.— 


171. 

Parties  resident  wUkinjurisdiction. — The  High  Court 
at  Calcutta,  in  its  matrimonial  jurisdiction,  had,  before 
the  Divorce  Act,  1869,  jurisdiction  only  over  parties 
actually  resident  within  its  local  limits.  THOicraoK 
•.  Thompsoh  •        •    Bourke,  Matyl 


172. Supreme   Court»  Bombay, 

IiOoleBiastioal  side. — Suit  for  restitution  of  con- 
jugal rights. — Parsis. — The  Supreme  Court  of  Bom- 
bay on  its  Ecclesiastical  side  declared  incompetent  to 
entertain  a  suit  for  the  restitution  of  conjugal  rights 
at  the  instance  of  a  Parsi  wife  figainst  her  husband. 

AbDABBBB  CT7B3BTJBB  V.  PbBOZBBOTB 

[4  W.  B.,  p.  C  81:  6  Koore'a  I.  A.,  848 


178. 


Civil  Court,  Juriadiotion 


oL — Suit  by  Mahomedan  husband  for  restitution  of 
conjugal  rights, — ^A  Mahomedan  husband  may  sue  in 
tbe  Civil  Courts  of  India  to  enforce  his  marital 
rights  by  compelling  his  wife  to  return  to  cohabita- 
tion with  him,  and  such  suit  must  be  determined  ac- 
cording to  the  principles  of  Mahomedan  law  in  such 
a  case.  Bengal  Regulation  lY  of  179S,  section  15. 
BrzLooB     Rtthbbic    v.    SHirMSooBisaA    Bbovm. 

JVDOOKATH  BOBB  V.  ShUXSOOBISSA  BbQUK 

[8  W.  B.,  F.  C  8: 11  Moore's  I.  A., 651 
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e.  TESTAMENTARY  AND  INTESTATE 
JURISDICTION. 


174. 


High  Oourty  Jurisdietioii 


of. — Appeals. — The  High  Court  has  juriBdiction  to 
hear  appeals  in  testamentary  cases.  Sabodasoov- 
BEBT  0.  TbroowBY  NuiTST      .        .    1  Hyde,  70 


175. 


Power  to  com- 


pel native  to  prove  wiU.— The  High  Conrt  cannot 
compel  a  native  to  prove  a  will  in  solemn  form,  unless 
he  have  applied  for  prohate,  and  thus  suhmitted 
himself  to  the  jurisdiction.    In  thi  mattbb  of 

TiBUYALUB  KlBUSTKAPPA  MUDALI    •     1  MacL,  60 


176. 


Probate  or  let- 


iere  of  adminietration  of  Britith-bom  subject  djfing 
in  Moulmein. — In  the  case  of  a  British-bom  subject 
dying  and  leaving  assets  in  Moulmein,  but  no  assets 
in  Calcutta,  and  a  will  dated  5th  August  1865,  before 
Act  X  of  1865  came  into  effect,— i/^M  that  the 
executrix  could  not  obtain  probate  or  letters  of  ad- 
ministration, with  the  will  annexed,  from  the  High 
Court  In  Bengal.    Sauvsbbs  v,  Noa  Shoay  Gbbn 

[8W.il,  8 


JURISDIOTION  OF  CIYIL  COUBT. 
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Abusb,  Dbfakatiov,  Airs  Slavbbb  . 

Castb 2837 

CouBT  09  Wabdb    .....  2840 

DiTTIBS  OB  C188X8    ....  2840 

Endowmiiyt,  Makaobb  OF^  .  2841 

Fbbs  akd  Collbotions  at  Shbikbs   2841 

Fbbbibs 2842 

FisHBBT  Rights     ....  2848 
HIT 2843 
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WITH— 2848 

Habbiaobs 2846 

MUKIOIPAL  BODIBS .  •  •  .  2847 

Oftiobs,  Right  to—      •        •        .  2848 
Pabtnbbship  .         •        .        •  2852 

Pbnaltibs 2852 

Political  Officbbs        .         •        .  2852 
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JURISDICTION    OF    CIVIL    <X>tFBT— 

eontinned. 

See  Abatimbnt  of  Rbnt. 

[lB.I..B.,F.B.,0a 
See  Act  XX  of  1863. 

[15  K  li.  B.»  167:  28  W.  R^  45S 

I.  U  R.»  8  Cale^  884 

2  C.  L.  R^  123 

I.  L.  R.,  4  Mad.,  167 

I.Ii.R.,8Cali^ld8 

See  Bbngal  Act  III  of  1870. 

[18  K  Ii.  R.,  214,  216»note ;  216,  note; 

217,  note 

See  Dbolabatoby  Dbcbbb,  Suit  vox — 
Suits  oonobbning  Dooumbnts. 

[LIi.R.,lCale.,466 
8  B.  Ii.  R.,  Ap.,  26 

See   Casbb    undbb     Jubisdiction     ov 
Rbybnub  Coubt. 

See  Cabbb  undbb  Pabtition—Jubibbio- 
TiON  OF  CiYiL  Coubtb  in  Suits  rb- 
bfbcting  Pabtition. 

See  Pensions  Act,  1871     •  1  Bom.,  68il 

[I.  Ij.  R.,  2  Bom^  89 

I.  Ii.  R.,  4  Bom.,  482, 487, 443 

I.  Ij.  R.,  6  Bom.,  408 

L  L.  R.,  6  Bom.,  208 

I.L.R.,8Calo.,482 

See  Cabbb  undbb  Right  of  Suit. 

See  Shall    Causb     Coubt,    HoFUsan. 

— JUBIBDlCTION—MlLITABT  MbN. 

[2KL.R.,B.ir.,8^7 

1.  ABUSE,  DEFAMATION,  AND  SLANDER. 

L Abuee. — Suit  for   damagee, — A 

fluit  will  lie  in  the  Civil  Court  to  recover  damiges 

for   abuse.     Kali    Kuxab   Mittbb  v.  Raxgati 

Bhuttachabji      •  6  B.  Ih  R.,  Ap.,  89 

[16  W.  R.,  84^  note 

SbBBNATH  MoOXBBJBB  f>,  EOKUL  KUBXOKAB 

[16  W.  R.,  88 

Kanoo  Mundlb  0.  Rahukoollah  Mundlb 

[W.  R.,  1864^  260 

Oholak  Hobbbin  «.  Hub  Ck>yiND  Doss 

[1  W.  R.,19 
TuxBB  V.  Ehoshdbl  Biswas  .  6  W.  R.,  161 

OSSBBXOODDBBN  «.  FUTTBH  MaHOKBD 

[7  W.  R«  269 


2.  — — ^— — — —  Suit  for  damofer 
for  verbal  abuee, — Hindus  in  mofussil  of  Bombay. 
— Special  damage, — In  a  suit  between  Hindus  in 
the  Bombay  mofussil  damages  may  be  recovered  for 
mere  verbal  abuse,  without  proof  a£  actual  damage 
resulting  therefrom  to  the  plaintiff.     JCkHVTttkir 

TALAD  KbISHNA  V,  BhADU  BaFUJI 

[7  Bom^  A.  0, 17 


8. 


Suit  for  damages^ 


— Absence  of  special  damage, — An  action  wiU  lia 
for  damages  on  account  of  abuse  received,  evten 
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JURISDICTION    OF    CIVIL    OOUBT— 

continmed, 

1.  ABUSE^  DEFAMATION,  AND  SLANDER 
— contimied. 

Abuse — cofUinued. 

though  plsintiiPs  professional  position  and  gains  are 
not  injured  thereby.    QouB  Chundbb  Putibtuvdbb 

«.  Clat 8  W.  B.,  266 

And  see  Nilmadhab  Mooxbbjbb  v,  Doobbbax 
Khottah  •        .     16  B.  Ij.  R^  161 

WoOZBBBUKiriBBA  BiBBB  O.  MaHOMBD    HoSSBIN 

[16  B.  li.  B.,  166,  note 
HoBflBiv  «.  Baxib  Ali  .  W.  B«  1864,  802 
Phoolbasbb  Koobb  v.  Pabjuk  Sivgh 

[12  W.  B.,  869 


4.  '  Action  for  abuse 

without  proof  of  special  damage,— MaUeious  defc^ 
mo^toji. — The  role  of  English  law  which  prohibits, 
except  in  certun  cases,  an  action  for  damages  for 
oral  defamation  unless  special  damage  is  alleged, 
being  founded  on  no  reasonable  basis,  should  not  be 
adopted  by  the  Courts  of  British  India.  5«m52«,-- An 
action  will  not  lie  for  vulgar  abuse  or  hasty  expres- 
sions; but  for  malicious  or  culpable  oral  dcdEamation 
an  action  will  lie.    Pabyathi  «.  Mabnab 

[I.  L.  B.,  8  Mad.,  176 

Defamation.— ^2a»(2er.—2)0/'a- 


mation. —  Verbal  abuse.^" Special  damage. — A  suit 
to  recover  damages  for  verbal  abuse  of  a  gross 
character  may  be  maintained  without  proof  of  con- 
sequential damage.    Ibik  Hosbik  v,  Haidab 

[I.  I..  IL,  12  Calo,  109 

Slander, — Dam- 


ages, — Consequential  damage, — A  suit  for  damages 
for  defamation  of  character  involving  loss  of  social 
position  and  injury  to  reputation  will  lie  without 
proof  of  speciid  damage.  JParvathi  v.  Mannar, 
I,  L,  E.,  8  Mad,,  176  i  and  Srikant'  Raiy.  Satcouri 
Saha,  3  C.  L,  B.,  181,  followed.    Tbailokya  Nath 

QhOSB  V,  CSLXJVDBA  NATH  DuTT 

[L  U  B.,  12  Calc^  424 

2.  CASTE. 

7. Suits  as  to  oaste  questions.— 

Suit  for  restoration  to  caste  and  for  damages  and 
compensation  for  cost  of  restoration. — ^A  suit  will 
lie  for  a  declantion  of  right  to  restoration  to  caste, 
and  for  damages  and  compensation  for  cost  of  re- 
storation to  caste.  When  the  defendant  denies  that 
he  made  any  accusation,  and  it  is  proved  that  he  did 
make  one,  and  that  it  alone  led  to  the  excommunica- 
tion of  the  plaintiff,  the  defendant  should  be  allowed 
an  opportunity  of  proving  that  the  accusation  was 
not  false,  beforoa  decree  for  damages  is  passed 
against  him.    QoPAL  GuBAiH  v.  Oubaix 

[7  W.  B.,  299 

See  SUSHABAX  PatAB  9.  SODHABAX 

[8  B.  L.  B.,  A.  C,  91 

Bom,  Beg,  II  of 


1827,  8,  1,—Suit  for  certain  fees  as  mehtars,— 


JUBISDICnON    OF    CIVIL    COTTBT — 

continued. 

2.  CASTE-^eonHnued, 

Suits  as  to  caste  questions— co»etiMMd. 

The  plaintiffs  sued  to  recover  from  the  defendant 
certain  fees  alleged  to  be  due  to  them,  as  mehtars  of 
the  caste,  on  the  marriage  of  the  daughter  of  the 
defendant.  The  defendant  denied  that  the  plaintiffs 
were  his  mehtars.  Eeld  that  the  question  between 
the  parties  was  a  caste  question  with  which  the 
Courts  wero  precluded  from  interfering  by  Bombay 
Regulation  II  of  1827,  section  21.  Mubab  Data  v, 
Nagbia  Gabbshia  •6  Bohl,  A.  C,  17 

Ambu  yalad  Appaji  V,  Ehahu  Sakharak 

[6  BonL,  A.  C.»  19»  note 


9. 


Dispute     as     to 


right  to  gifts  for  services  as  Maha  Brahmins, — 
Suit  on  award  settling  rights, — The  plaintiff  and 
the  defendants  wero  Maha  Brahmins  and  members  of 
one  family.  Disputes  having  arisen  as  to  the  gifts 
made  to  them  on  account  of  their  services,  the 
matter  was  referred  to  arbitration,  and  the  arbitra- 
tors awarded  that  each  principal  member  of  the 
family  should,  in  turn,  for  periods  of  fifteen  days,  ti^e, 
respectively,  gifts  made  during  such  period.  The 
plaintiff  claimed,  and  sued  to  recover,  a  gift  presented 
to  some  of  the  defendants  during  a  period  at  which, 
under  the  terms  of  the  award,  he  was  entitled  to  the 
family  gains.  Seld  that  the  claim  made  in  the 
suit  differed  in  toto  imoL  a  claim  to  a  voluntary  or  a 
personal  offering,  and  that  it  was  entertainable  in  a 
Civil  Court.    DooBGA  Pbbshad  «.  Budbbb 

[6  TS.  W^  189 


10. 


Suit     for     re-' 


eooerv  of  money  value  of  holy  cakes, — Question  of 
reUgtous  character, — The  pluntiffs,  members  of 
the  Tengalai  sect  of  Brahmins,  sued  the  defendants, 
the  trustees  of  a  temple  at  Conjeveram,  for  the 
recovery  of  the  money  value  of  certain  holy  cakes 
which  they  alleged  they  wero  entitled  to  receive 
from  the  defendants  for  commencing  the  recital  of 
a  Sanscrit  verse  and  reading  a  certain  Tamil  chant, 
which  offices  they  (plaintiffs)  had  the  hereditary 
right  of  performing  in  the  said  temple.  The  Mun- 
sif  decreed  in  favour  of  some  of  the  plaintiffs. 
The  defendants  appealed.  The  Civil  Judge  dis- 
missed the  suit  on  the  gpround  that  the  question 
incidentally  involved  was  one  of  a  religious  charac- 
ter. Reld  that  the  Civil  Judge  was  wrong ;  that 
the  claim  was  for  a  specific  pecuniary  benefit,  to 
which  plaintiffs  declared  themselves  entitled  on  oon<* 
dition  of  reciting  certain  hymns;  and  that  un- 
doubtedly the  right  to  such  benefits  is  a  question 
which  the  Courts  are  bound  to  entertain.  Naba- 
8IM1CA  Chabiab  V,  Ebistba  Tata  Chabiab 

[6  Ma<i,  449 

•  Suit  as  to  religious 


n. 

rights  and  ceremonies, — Suitbg  Temple  Committee 
against  poojaris,-— Civil  Procedure  Code,  1877,  s,  11. 
— Suits  as  to  religious  rites  or  ceremonies,  which 
involve  no  question  of  the  right  to  property  or  to  an 
3ffice,  are  not  suits  of  a  civil  nature,  nor  are  they 
intended  to  be  brought  within  the  jurisdiction  of  the 
Civil  Courts.    A  suit,  therefore,  by  the  plaintiffs. 
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continuetL 

Suits  ait  to  oa«to  qaeBtianM—coiit{nu$d, 

art  memben  of  a  committde  of  management  of  a 
Hindn  temple,  to  compel  the  hereditary  priests  of  the 
temple  to  take  out  certain  ornaments  from  the 
treasury  of  the  managing  committee,  and  to  place 
tliem  upon  the  image  of  the  god,  oil  such  high  days 
and  holidays  as  might  from  time  to  time  be  appointed 
bjf'the  managing  committee,  and  to  obtain  a  declara- 
tion that  the  sidd  omaiments,  after  they  had  been  so 
taken  out  of  the  treasury,  were  in  the  custody  of  the 
priests,  and  that  they  were  responsible  for  ^eir  safe 
custody,  was  held  unsustainable.  Section  11  of  the 
Civil  Procedure  Code  (Act  X  of  1877)  introduces  no 
new  law,  but  merely  decliilfetf  the  UkW  aJB  it  has  always 
been  administered.    VjkBirDBy  v,  Vaicakji 

[I.  L.  B.,  6  Bbxuu,  80 

Id.  '• JwUdietion    i% 

matter 9  of  religion, — Canue  of  action, — Danetng- 
girPe  offerings  rejected  by  priett, — Disturbance  of 
right  of  public  worship,^  A  dancing-girl's  offerings 
to  the  idol  having  been  rejected  by  the  officiating 
priest  of  the  temple,  on  the  ground  that  she  had  been 
guilty  of  misconduct, — Seid  that,  if  the  former  had 
been  wrongfully  prevented  from  taking  part  in  the 
public  worship,  she  was  entitled  to  relief  from  a  Civil 
Court.  Ymjx&amvtsv  t,  Paitdavbswaba  Gubukal 
[I.Ii.B.,6MacU151 


IB. 


Suit  to 


recover 


cooking'VesseU, — Bom.  Beg.  II  of  1827,  s. 
claim  by  the  members  of  one  division  of  a  caste  against 
the  members  of  the  other  division  of  that  caste,  for 
recovery  of  half  of  certain  vessels  belonging  to  the 
caste  or  their  value,  is  a  caste  quiestion  within  the 
meaning  of  section  21  of  Regulation  II  of  1827,  and 
cannot  be  made  the  subject-matter  of  a  suit  cognis- 
able by  a  Civil  Court    GhSBHAB  v.  Kalta 

[I.  L.  B.,  5  Bom.*  88 
KnccHAiri)  V.  Sataiosaitd  .  I.  Ifc  B.,  84,  note 


14. 


Bom,  Beg,  II  of 


1827,  9,  21,-- Suit  for  fees  appurtenant  to  the  office 
of  gum, — A  claim  to  a  caste  office  and  to  be  entitled 
to  perform  the  honorary  duties  of  that  office  or  to  enjoy 
privileges  and  honours  at  the  hands  of  the  members 
of  the  caste  in  virtue  of  that  office  is  a  caste  question, 
and  not  cognisable  ^  a  Gvil  Court.  The  same  rule 
applies  where  there  are  fees  appurtenant  to-  the  office. 
The  plaintiff  belonged  to  the  Mahar  caste  and  sued  to 
recover  from  the  defendants  certain  fees  which,  his 
alleged,  were  appurtenant  to  the  office  of  guru  to  the 
members  of  die  Mahar  caste  living  in  a  certain  village* 
The  defendants  denied  that  the  plaintiff  was  their 
guru.  Both  the  lower  Courts  dismissed  the  suit, 
on  the  gpround  that  it  involved  a  caste  question.  The 
High  Court,  on  second  appeal,  confirmed  the  decrees 
of  the  Courts  below.    MuiUBi  v.  Suba 

[I.  Ij.  B.,  6  BoizL,  726 


16. 


Suit  for  right  to 


exclusive  wor9hip, — Bom.  Beg.  H  of  1^87,  *.  21. — 
Bight  of  suit. — Four  persons  of  the  Chitpavan  caM» 
bfoughttf  suif;Sli  1876/f^eging  thifttbey  andthe'mem- 


JUBI8DICTZ0N    OF    CIVHi    OOI/BT— - 

continued, 

2.  CASTE-^oiainued. 
Suits  as  to  caste  goestions— em^tfiB^d. 


hers  of  their  caste,  in  common  with  certain  other  < 
possessed  the  exclusive  right  of  entry  and  warship  in. 
the  sanctuary  of  a  temple,  and  that  the  defendiuitSr 
members  of  the  Palshe  caste,  not  being  of  the  privi- 
leged castes,  infringed  that  right  in  1871  and  there- 
after by  entering  the  sanctuary  and  perf  onning  wor- 
ship therein.  They  prayed  for  a  declaration  of  their 
right  and  an  injunction  reetrainfng  the  defendanta 
from  interfering  with  it.  The  defendants  oontended 
(inter  alia)  that  the  suit  as  constituted  waa  not 
maintainable ;  that  the  question  was  a  caste  qnestioB 
within  the  meaning  of  section  21  of  Regulation  XI  of 
1827,  and  not,  therefore,  within  the  cognisance  of  the 
Civil  Courts;  and  that  the  suit  was  barred  by  the  law 
of  limitation.  Held  that  this  case  was  within  tiw 
cognisance  of  the  Civil  Courts.  The  right  of  exehi- 
sive  worship  of  ati  idol  at  a  particnlar  place  set  np  hj 
a  caste  is  a  civil  right  for  adjudication  by  the  CStU 
Court,  and  not  a  cAstd  question.  The  meanix^  of 
section  26  of  Regulation  11  of  182718  that  theibtemat 
economy  of  a  caste  is  not  to  be  interfared  with  by 
the  Courts,  not  that  no  possible  matter  of  litigation  in 
which  a  question  of  caste  usage,  or  right,  or  priTilege;, 
may  arise  can  be  taken  cognisance  of.    AirurDKar 

BhIK&JI  PaADKB  V,  SHAHKAa  DAJI  ChABTA 

[L  Hi.  B.,  7  Bom;,  888 


jr.  COITRT  OS*  WARDS. 


16. 


Suit     against   Court    ot 

Wards. — Superintendence  over  minor, — No  civil 
action  will  lie  against  the  Court  of  Wards  in  respect 
of  anything  done  by  it  regarding'  the  person  and 
education  of  any  minoi*  entrusted  to  its  superintend- 
ence. C0LLBOTO&  OF  Bbbbbhooic  v.  Mttitdakikkb 
Dbbia  ....    W.B.,]B64;»2 

The  Court  subsequently  in  this  case  declined  to 
pass  an  order  to  stay  the  minor'tf  removal  under  an 
order  of  the  Board  of  Revenue  Arectinf^  such  re- 
moval to  the  Wards'  Institution  in  Calcutta,  pending* 
an  appeal  to  the  Privy  Council,  holding  that  it  had 
no  power  to  mal^  such  order.  Collbctob  ob  Bbbk- 
bhoom  V,  Mundaeibbb  Dbbbb  .  1 W.  B.,  lCis.»  7 

And  afterwards  held  that  the  CivtI  Court  was 
competent  to  carry  out  an  order  that  the  Court  of 
Wa^  was  entitled  to  the  custody  of  the  minor. 
Mirin>AKiNBB  Dbbbb  v,  Collbctob  of  Bbbbbhoox: 

[1 W.  B^  Mis.,  27 


17. 


Power  of  Hii^  Court — 


Besiraiwing  Court  of  Wards  from  bestowing  minor 
in  marriage. — ^The  High  Couit  cannot  restrain  tihe 
Court  of  Waxds,  whether  acting  with  or  without 
jurisdiction,  from  interference  in  the  bestowal  in 
marriage  of  a  minor.  QujASntTB  Pbbshaxtd  «. 
KASAiHSnraH  .        .    5  W.  B.,  Mia,  41 


4.  DUTIES  OR  CESSES. 


■    '        Suit  for  focB  firoxn  pefTBOHs 
using  market-plaoe.— AM  that  a  dnim^  to  re- 


18. 
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jmisDicnois  ov  oivn«  coubt— 

eoiUinued, 

4.  DUTIES  OB  ClSSSKS^-eoniinued. 

Suit  for  fees  from  persons  using  market- 
place— eaniinued* 

ceive  fees  as  chowdhree  from  persons  using  a  certain 
market-plAce,  is  not  a  right  which  can  be  enforced 
by  the  Courts  of  kw.  Bhiihte  Chowdhbbb  «. 
CoLLBCTOB  ov  JovvTG&B       .        .    2  Agra,  2^1 


19. 


Claim  for  dues  for  privilege 


of  selling  pan  on  hat  days.— ^ventM  Ctmrt. 
— A  claim  for  a  legal  dne  or  cess  arising  ont  of  the 
privilege  of  selling  pAn  on  hit  days  is  cognisable  in 
the  Civil  Court  Hubbish  Chukdbb  Eoond  v, 
€k)PAL  Babootb      .        .   8  W.  B.,  Aot  X,  168 


6.  EKDOWMENT,  MAKAGEB  OF— 


sa- 


'  Suit  for  removal  of  manager 


of  charitable  trast  on  ground  of  malversa- 
tion^—Jfaif.  Seg,  ril  of  1817,— A  suit  bought 
for  the  removal  of  defendant  from  the  manage- 
ment of  certain  charitable  trusts  on  the  gfround-  of 
malversation  was  dismissed  by  the  Civil  Judge,  be- 
cause he  considered  that  the  provisions  of  Regula- 
tion Til  of  1817  required  that  application  should 
first  be  made  in  such  cases  to  the  Board  of  Revenue. 
Held,  on  appeal,  that  the  Civil  Judge  was  wrong. 
Regulation  VII  of  1817  is  clearly  intended  to  be 
supplementary  of  existing  remedies,  and  the  Courts 
had  unquestionably  jurisdiction  in  such  cases  prior 
to  its  enactment.  The  expression  in  section  14  of 
the  Regulation  is  not  intended  to  limit  the  jurisdic- 
tion of  the  Courts  to  the  cases  contemplated  in  it, 
but  rather  to  provide  against  the  fluality  of  errone- 
ous orders  that  may  be  passed  by  the  Board  of  Reve- 
nue under  the  Regulation.  Pokn a  kba1.a  MiTDALnrAB 

9.  VABAaUiri.  BaICA  PAKDIA  CHIinrATAHBTAB 

[7Mad^U7 

6.  FEES  AITD  COLLECTIONS  AT  SHRIKEa 

Sidt  for   eolleotions  of  a 
r  in  site. — Might  of  office. 


shrine. — i 

— A  suit  will  lie  for  the  collections  of  a  shrine,  either 
in  right  of  property  in  the  plaoe  or  of  lawful  and 
established  office  attached  to  it.  Shbo  ,Suhayb 
Dhakbb  o.  Bhoobbb  Mahtook       .    8  W.  B.9  88 


22. 


-  Suit  for  share  of  ooUections 


in  return  for  spiritual  in8tniotion.~AM 

that  a  suit  for  a  share  of  the  collections  made  from 
"  jujmans  in  return  for  spiritual  instruction"  is  not 
cognisable  in  the  Civil  O^urts.  CHOomirBB  Lal  «. 
Goubbb  Shtthxitb  .        .  .    lAgra,M 

Snlt  for  share  of  offerings 


received  by  priest.— Oi>fi<rac<  to  pay  ehare  of 
fee8,—k  suit  will  lie  by  one  priest  for  a  share  of 
offerings  received  by  another,  if  there  be  a  contract 
to  pay  over  such  share.  JuaSANDN^^GosAMBB  «. 
Kbssub  Nttkd  Ck>SAMBB         .    W.  B.»  1864, 146 

But  otherwise  no  suit  will  Ue.    Mttdduit  Mohvk 
OhOBAL  «.  NUBOBAX  Chuoxbbbuttt 

[2W.B«60 


jrUBISDICTION    OF    CIYIL    OOUBT-* 

continued* 

6.  FEES  AND  COLLECTIONS  AT  SHRINES 
•^eoniinmed* 

24. 


Sidt  for  share  of  fbes  r^ 

ceived  by  Hindu  priest— Con/r«y<  to  pay  share 
of  fees, — The  plaint^Fs  sued  the  defendants  in  the 
Civil  Court  for  a  declaration  of  their  right  by  con- 
tract to  share  in  the  ministrations  at  a  certain  gh&t, 
and  to  recover  a  sum  of  fi75-9  as  their  share,  under 
the  contract,  of  moneys  received  by  the  defendantflr 
at  that  gh4t.  ffeld  the  suit  would  lie.  MAOjnr 
Padtdabv  «.  Bahdtal  Tbwabi 

[8B.Ii.B.,50:  15W.B^581 

Bboeabax  Banbbjbb  V,  Thakfbicaki  Dbbi 

[8KUB^68^note:  IOW.B.,114 

Cmnri  Paitdby  v.  Bnuo  PaiTdbt 

l[18C.Ii.B.»40 


26. 


Suit  for  fees  received  by 


village  'pxieBt,^Jujman,—JSmployment  of  an- 
other priest  to  perform  service, — In  the  Preildenc^  of 
Bombay  a  village  priest  can  maintain  a  suit  against 
a  jtjman  who  has  employed  another  priest  to  per- 
form ceremonies,  and  recover  th0  amount  of  the  fee 
which  would  properly  be  payable  to  him  if  he  had 
been  employed  to  perform  such  ceremonies.  As  a 
rule,  the  fee  paid  to  the  priest  actually  employed 
would  afford  a  fair  indication  of  the  amount  recover- 
able by  the  plaintiff  under  such  circumstances, 
Semble, — ^A  jujman  ought  to  pay  to  the  village  or 
city  priest,  if  not  employed,  a  fee  similar  in  amount 
to  that  which  he  (the  jujman)  pays  to  the  priest 
actually  employed,  if  the  latter  were  not  unreason- 
ably hirge.  DiBAKATH  Abaji  v.  Sadabhit  Habx 
Madhayb  .  .    I.  L.  IL,  8  Bom.,  9 


7.  PERRIES. 
Suit  for  compensation  for 


26. ^ 

resumption  of  ferry  by  Government — Civil 
Procedure  Code,  s,  I.Seng,  Meg,  VI  of  1819.-^ 
A  suit  for  compensation  tot  the  loss  sustained  by 
reason  of  the  resumption  by  Government  under 
Eegulation  VI  of  1819,  of  a  ferry,  is  not  cognisable 
by  the  CSvil  Courts.   Collbotob  ov  Pubka  v,  Roka- 

NATH  TAGOBB,     MAG-IOTBATB  07  MALDAH  V,  GOLBB- 

mrKBflSA 

[B.  U  B.»  Sup.  Vol.,  680:  7  W.  B^  101 


27. 


Invasion  of  rights  of  pri- 


vate ferry  by  Government.— Bm^.  Meg,  VI  of 
1819,  s,  a.— Section  8,  Regulation  Y I  of  1619,  while  it 
empowers  the  Government  to  invade  private  rights  of 
ferry  bv  the  establishment  of  a  public  feny,  does  not 
debar  we  Civil  Court  from  giving  relief  in  cases  in 
which  a  Magistrate  may,  without  the  sanction  of 
Government,  have  invaded  a  private  right  of  ferry ; 
nor  does  that  Regulation  prohibit  Civil  Courts  from 
talcing  cognisance  (rf  matters  connected  with  public 
ferries.  Ram  Gobotd  Sikme  «.  Maoistbatb  ov 
Ghasbbpobb  .4ir.W.,l/4a 
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eoniinit€d, 

8.  FISHERY  BIGHTS. 


28. 


Suit  for  damages  and  in- 
junotion  to  restrain  illegal  interference  with 
plaintiff's  right  to  flsh  in  the  sea.— 2/o«d- 
water  mark, — The  DUtrict  Court  may,  when  the  de- 
fendants reside  within  its  local  jurisdiction,  try  a  suit 
for  damages  for  and  restndn  by  injunction  an  alleged 
illegal  disturbance  of  the  plaintiff's  right  to  fish  and 
use  fishing  stakes  and  nets  fixed  in  the  sea  below  low- 
water  mark  and  within  three  miles  of  it.  Baban 
Hataoha  o.  Naou  Shjuyuoha 

[LL.B.,2Bom.,19 

9.  HiT. 
29. Suit  to  determine  right  of 


person  to  hold  market  on  certain  days.— The 
Civil  Courts  have  jurisdiction  to  determine  whether 
or  no  a  person  has  a  right  to  hold  a  market  on  cer- 
tain days.  Thakoob  Suxqu  v.  Shbopkbshad  Ojhab 

.  [6  N.  W.,  8 

10.  MAGISTBATE'S  OBDEBS,  INTEBFEBENCE 
WITH. 


80. 


Suit  to  set  aside  order  of 


Magistrate  opening  a  road.— The  Civil  Courts 
have  jurisdiction  to  set  aside  an  order  by  a  Deputy 
Magistrate  to  open  a  road  over  lands.  Eadir  Maho- 
KBD  V,  Mahombd  Safib  .  1  W.  B.,  277 


8L 


Interference  of  Magistrate 


with  private  right  of  way.— The  interference  of 
a  Magistrate  with  a  private  right  of  way,  being 
an  act  beyond  his  jurisdiction,  may  be  remedied 
by  suit  in  the  Civil  Courts.  Sham  Dosa  o.  Bhola 
Doss lW.B.,8a4 


82. 


Order  of  Magistrate  to  re- 


move encroachment. — A  regular  suit  lies  in  the 
Civil  Court  from  the  proceedings  of  a  Magistrate 
ordering  the  removal  of  an  encroachment  not  treated 
as  a  local  nuisance.  Anitkd  Chundbb  Chattbbjbb 
V.  BoKHO  Tabvn  Chattbbjbb       .  2  W.  R.,  287 


88. 


Suit  to   set  aside  order  of 

Magistrate  declaring  road  pablia — Removal 
of  obttruciion  to  road, — The  Civil  Courts  have 
jurisdiction  to  entertain  a  suit,  which,  if  successful, 
would  have  the  effect  of  setting  aside  and  rendering 
inoperaove  an  order  of  a  Magistrate  declaring  a  road 
to  be  a  public  one,  and  directing  the  removal  of  bam- 
boo posts  across  the  road  as  an  obstruetion.  Bam 
Shoddy  Ghosb  o.  Juttadhabbb  Haldab 

[7  W.  B.,  96 

84. Suit  to  set  aside  order  of 

Magistrate  removing  obstruction.— Cn'mtna; 
Procedure  Oode,  1861,  e,  308,— Where  a  Magistrate 
made  an  order  for  the  removal  of  a  shed  as  being  an 
obstruction  to  a  thoroughfare  under  section  808 
of  the  Code  of  Criminal  F^oedure,  and  the  owner  of 
the  shed  on  disobeying  the  order  was  fined  under 
section  291  of  the  Fenal  Code,—Held  that  a  suit 
would  not  lie  in  the  Civil  Court  to  establish  the  owner's 
.  right  to  keep  up  the  shed.  Baxas  Bak  Sahoo  v, 
Chummuh  Bam  .        .  7  W,  R^  U 


JUBISDIOnON    OF    CIVIL     OOUBT- 

continued, 

10.  MAGISTBATE'S  OBDEBS,  INTEBFEBENCS 
WITH— continued. 


86. 


Suit   for    declaration     of 


right*  to  land  encroached  on  by  road.— A 

plaintiff  is  not  debarred  from  suing  in  the  Gvil 
Courts  for  a  declaration  of  his  rights  to  land  encroach- 
ed upon  by  the  widening  of  a  road,  on  the  ground 
that  the  oi^der  of  the  Magistrate  directing  the  road 
to  be  kept  up  as  widened  is  liable  to  be  reversed 
as  illegal  Azbbzoollah  Gazbs  o.  Buhk  Behabsk 
Boy .7  'W.B.,4S 

Sidt    to   set    aside   order 


of  Magistrate  as  to  private  property.— Oimt- 

nal  Procedure  Code,  1861,  t,  dOS.^Section  308  (^ 
the  Code  of  Criminal  Procedure  referred  to  nuisances 
in  a  thoroughfare  or  public  place  and  had  nothing 
to  do  with  the  interior  of  private  houaea,  and  there- 
fore did  not  bar  the  jurisdiction  of  the  Civil  Conrti 
in  a  suit  brought  to  set  aside  an  order  of  a  Deputy 
Magistrate  restricting  some  of  the  owners  and  occa- 
piers  of  a  house  from  the  free  use  of  their  own  por- 
tion of  joint  property.  Eshah  CHTria>B&  Bakbbjbi 
V.  NuND  CooKAB  Bambbjbb  .        .  B  W,  R^  239 


87. 


Obstmoting  public  road.— 


Criminal  Procedure  Code  {Act  XXV  of  1861), 
e.  320. — A  Magistrate  found,  under  section  320  of  the 
Criminal  Procedure  Code,  on  a  dispute  between  E. 
and  P.,  that  the  public  had  been  in  the  habit  of 
using  a  certain  road  over  P.'s  land,  for  .carts,  Ic., 
and  accordingly  directed  it  to  be  opened  (i.e.,  Ijy 
removal  of  obstructions).  P,  brought  a  regular  lait 
against  B„  in  which  the  issue  was,  whether  the  rosd 
was  public  or  not :  this  was  found  in  the  negative, 
except  as  to  a  footpath ;  costs  were  apportioned^  and 
the  cart- way  was  ordered  to  be  stopped.  B.  appealed 
on  the  merits,  and  P,  filed  a  cross-objection :  the  first 
judgment  was  affirmed.  On  special  appeal  by  i^ 
as  to  the  mode  of  dealing  with  the  proofs,— ^«'^f 
the  finding  of  the  Civil  Court  was  beyond  its  com- 
petence, and  the  suit  was  not  such  as  contemplated 
by  section  320, — mz.,  to  test  the  right  of  "cxcluaw 
possession."    Ptabi  Laii  v.  Bookb 

[8  a  L.  B.,  A.  C  806 :  12  W.  B.,  199 

Upholding  on  review,  Bookb  v.  Ptabi  Lal 

,    [8B.I..B.,Ap.,48:UW.B.,484 

88. Suit  to  restrain    order  of 

Magistrate  as  to  nuisanoe.— 6'flit7  toeeiati^ 
order  of  Maaietrate  under  g,  308,  Code  of  Crimi*al 
Procedure  (Act  XXV  of  lS61),—Nmsane8.-^o 
suit  will  lie  in  a  Civil  Court  to  set  aside  an  order 
duly  made  by  a  Magistrate  under  Chapter  XX» 
section  308  of  the  Code  of  Criminal  Prooedare,  relat- 
ing to  nuisances,  or  to  restrain  him  from  carrying 
such  order  into  effect.  Ujalakati  Dasi  e.  Cti^^- 
SKA  KuMAB  Nbogi    •        .  4  B.  L.  B^  F.  B^  ^ 

S.  C.  OojuiiKOTB  DoBSBB  V.  Chuitdbb  Kookar 
Nboobb     .  .    12  W.  B^  F.  B,  18 

88. Order  of  Magistrate  as  to 

right  to  use  of  water.— ^Mti  toeet  aside  Magit- 
traUfe  decision  under  s,  320,  Criminal  Proeedfi^ 
Code,  iS5i.'— A  suit  to  get  rid  of  the  effect  of  •& 
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Order  of  Has^trate  mi  to  right  to  use 

of  WAter^eontinued. 

order  passed  by  a  Deputy  Magistrate  under  section 
320,  Code  of  Cnminal  Procedure,  declaring  a  oertun 
river  to  be  a  public  thorougbfare,  and  to  have  it 
declared  that  plaintiffs  are  entitled  with  others  to 
use  the  water  of  the  said  river  by  raising  bunds  or 
dams  in  the  bed  of  the  stream  as  heretofore,  will  not 
lie  in  the  Civil  Court,  the  only  way  in  which  the 
Depu^  Magistrate's  order  can  be  got  rid  of  in  the 
Civil  Court  being  by  distinct  proof  of  plaintiff's  title 
to  exclusive  possession  of  the  right  of  water  claimed. 
Ram  Ebisto  Siboab  «.  Kaloo     .  18  W.  R^  284 


40. 


Stilt  for  poesession  and  da> 


mages  after  order  of  Magistrate  for  remo- 
val of  hut.— Criminal  Procsaure  Code  {Act  Fill 
of  1869),  M.  SOS'dlO,  ail.Semoval  of  kowe  by 
order  of  Moffistraie. — SuU  for  poneeeion  ctndfor 
dama^et, — A  Magistrate  issued  an  order  under  sec- 
tion 308  of  Act  YIII  of  1869,  calling  upon  A,  to 
remove  his  hut  as  being  an  obstruction  to  a  public 
highway.  A.  claimed  a  jury  under  section  310,  the 
majority  of  whom  found  that  the  Magistrate's  order 
was  reasonable  and  proper.  A.  refused  to  obey  the 
order,  and  hb  hut  was  removed,  under  section  811. 
A.  sued  the  Magistrate  for  possession  of  the  land 
and  for  damages.  Meld,  that  such  suit  would  not 
lie.  Mbbohoo  Chttndbb  Saboab  v.  Raybkshaw 
[U  B.  li.  B«  8 :  19  W.  B^  846 


4L 


Suit  for  possession   after 


order  of  Criminal  Ooxat»^8uit  to  eet  aside 
order  of  Magietrate  under  e,  S18,  Criminal  Ptoee- 
*iure  Code,  1861, — Suit  for  potseeeion, — An  award 
of  a  Magistrate  under  the  Criminal  Procedure  Code, 
1861,  section  318,  cannot  be  set  aside  by  a  decree  of 
the  Civil  Court  for  possession  ;  but  is  good  to  retain 
the  party  in  whose  favour  it  is  passed  in  possession  of 
the  hind,  until  the  opposite  par^  has  established  his 
right  thereto  by  civil  suit  for  exclusive  possession* 
Kalbb  Nabaut  Boss  «.  Aitukd   Moybb  Qoofta 

[21W.B^79 


4a. 


Suit    fbr  ejectment   after 


dispossession  of  plaintiff  under  order  of 
Magistrate. — An  ejectment  suit  on  the  allegation 
that  the  defendants  had,  under  colour  of  an  order 
of  the  Magistrate,  dispossessed  the  pUdntiff  of 
private  proDOTtv  belonging  to  him,  was  held  to  be 
cognisable  by  uie  Civil  Court  Dbb  Chuitdbb  Doss 
«.  Jot  Chuvdbb  Pal         .        .    82W.  IL,481 


4a 


Suit  to  eanoel  order  of 


Magistrate.— OrimtikiJ  Procedure  Code,  1861,  e. 
62  (Act  X  of  1872),  e.  SW.—Siffht  to  hold  market 
on  certain  daye, — ^Any  person  is  entitled  to  establish 
a  market  on  his  own  land,  and  the  owner  of  a  neigh- 
bouring market  has  no  right  of  suit  for  the  loss 
which  may  ensue  from  the  establishment  of  the  new 
market.  The  legalify  of  an  order  made  by  a  Magis- 
trate under  section  62  of  Act  XXV  of  1861  (section 
518  of  Act  X  of  1872),  can  be  questioned  in  the 

II 


JUBISDIOnON    OF    CIVIL    OOUBT^ 

conHnMcd, 

10.  MAGISTRATE'S  ORDERS,  INTERFERENCE 
WITH— coa/tjMT^. 

8uit  to  oanoel  order  of  Magistrate— «mi- 

Ciyil  Court  The  Civil  Courts  are,  however,  bound 
to  respect  an  order  passed  by  a  Magistrate  when  he 
is  acting  within  Ms  jurisdiction, — t,e,,  within  the 
powers  conferred  on  him  by  law ;  and  if  his  proceed- 
ings show  due  diligence  in  satisfying  himself  of  the 
necessity  of  the  order,  they  cannot  question  his  dis- 
cretion. In  a  suit  to  establish  a  right  to  continue  a 
market  and  to  hold  it  on  certain  fixed  days,  by  can- 
celment  of  the  order  of  a  Magistrate  directing  that 
it  should  not  be  held  on  those  days  for  fear  of  riot, 
and  of  loss  to  the  owner  of  another  market,  the 
plidntiff's  right  to  hold  the  market  on  the  days 
named  in  the  plaint  was  decreed  subject  to  the  prohi- 
bition created  by  the  order  of  the  Magistrate. 
Kbdabbath  «.  RuaHONATH  .    6  N.  w  ^  104 

44.  ■  JSti^ht  of  way.— 

Criminal  Proeedmre  Code,  1872,  ee.  521,  623,— 
JBstoppeL — A  Cmi  Court  is  not  competent  to  set 
aside  the  order  of  a  Magistrate  made  under  section 
521  of  the  Code  of  Criminal  Procedure,  on  the 
ground  that  such  order  was  made  without  jurisdic- 
tion, because  the  land  in  respect  of  which  the  order 
was  made  is  private  property,  and  not  a  thoroughfare 
or  public  place.  A  Civil  Court  can,  however,  irre- 
spective of  an  order  made  under  section  521  by  a 
BCagSstrate,  try  the  question,  whether  the  land  which 
formed  the  subject  of  such  order  is  private  property, 
and  not  a  thoroughfare  or  public  place,  as  between 
the  parties  to  such  suit  and  those  who  claim  under 
them.  Per  Fibld,  J,-^A  person  who,  on  receipt  of 
an  order  made  by  a  Magistrate  under  section  621  of 
the  Code  of  Criminal  Procedure,  declaring  the  exist- 
ence of  a  right  of  way  over  such  person's  lands, 
demands,  under  section  623  of  the  same  Code,  the 
appointment  of  a  juiy  to  try  whether  such  order  was 
reasonable,  is  not  by  such  action  estopped  from 
afterwards  bringing  a  suit  in  a  Civil  Court,  seeking 
to  establish  his  right  to  the  exclusive  enjoyment  of 
the  same  knds.  Muttt  Ram  Sahoo  v,  Mohi  Lall 
Rox    .    I.UB«6Cala»281:  7C.UB^438 


11.  MARRIAGES. 


46. 


Suit    to    declare    Hindu 


marriage  invalid. — A  suit  for  a  decbiration  that 
an  alleged  Hindu  marriage  is  invalid,  is  a  suit  of  a 
civil  nature,  and  will  Ue  in  the  ordinary  CSvil  Courts. 
AXTVJOVA.  Dasi  V,  Pbahlad  Chaitdba  Ghobb 

[6  B.  L.  B^  248:  14  W.  B.,  408 

Reversing  S.  C.  •    14W.B.,182 


46. 


A  suit  to  have  a 


Hindu  marriage  declared  invalid,  or  otherwise,  where 
no  rights  of  property  depend  on  the  validity  or 
invalidity  of  the  marriage,  cannot  be  maintained  in 
the  Civil  Courts  under  Act  VIII  of  1869.    Ram- 

BABAV  MiTtBB  0.  RAXHAL  DA88  DITIT 

[6B.L.B.,a44,note:  UW.B.,41S 
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Suit  to  enforoe  oontraet  of 


47. 


marriage. — A  fmit  to  enforce  a  contract  of  mar- 
riage cannot  be  entertained  in  the  Civil  Courts  of  thb 
country.    Bsuanir  v.  Buhjah    .    S4  W.  B.,  S80 


48. 


Suit   for    breach   of  oon* 


traot  to  give  in  marriage.—Coan'Jera^tofi.- 
JPromise  hy  brother  to  give  fitter  in  marriage. — A 
certain  amount  of  money  had  been  paid  by  a  Hindu 
to  another  in  consideration  of  a  promise  by  the  hitter 
that  he  would  give  his  sister  in  marriage  to  the 
former.  The  girrs  mother  was  alive.  In  a  suit  for 
recovery  of  the  amount  on  the  ground  that  the  latter 
had  failed  to  fulfil  his  promise, — Seld  that  the  suit 
would  lie.  JoQBSWAB  Chakjubatti  v.  Pahoh 
Eaubi  Chakbabatti 

[6  K  li.  B.»  896:  14  W.B.»164 

See  Bax  Chaitd  Sbk  «.  Atn>AiTO  Sbk 

[I.  L.  B.,  10  Calc  1064 

And  LAiAtnr  Monbb.  Dossib  v,  Nobin  Mohitn 
SiB&H  .        •        •        .    26W.  B.,82 


40. 


Stilt  for  restitution  of  oon- 


Jngal  rights. — A  suit  for  restitution  of  conjugal 

rights  by  the  husband  against  the  wife  will  lie  in 

the  CMX  Courts.    Jhotun  Bibbb  o.  Akbbb  Chttko 

•  [  1  Ind.  Jut.,  N.  8.,  817 :  6  W.  B.,  106 

Hub  SooKHA  V.  PooBAK     .        .    2Agra»116 


60. —   Supreme  Court, 

Sombaif,  Seeleeiaetieal  eide.—Parsie,— The  Supreme 
Court  of  Bombay,  on  its  Ecclesiastical  side,  was  de- 
dared  incompetent  to  entertain  a  suit  for  the  restitu- 
tion of  conjugal  rights  at  the  instance  of  a  Pttrsi 
wife  against  her  husband.  Abdasbbb  Cubsbtjbb  v. 
Pbbozbbotb 

[4  W.  B.»  P.  C,  91:  6  Moore's  I.  A.,  848 


12.  MUNICIPAL  BODIES. 


tSL 


Mimioipal  body  acting  in 


excess  of  its  Jurisdiction.— Con^ro^  over  Muni- 
cipal  bodies, — Municipal  as  well  as  other  public 
boards  are  included  within  the  restraining  and  regu- 
lating jurisdiction  of  the  Civil  Courts  of  the  country 
which  are  competent  to  inquire  into  and  control  the 
action  of  public  bodies  when  they  have  acted  in 
excess  or  contravention  of  the  powers  conferred  upon 
them.    Bbikdabuw  Chubdbb  Boy  v.  Mukioipal 

COHIOBBIONBBS  OB  SSBAliPOBB     .     19  W.  B.,  809 

52. Suit  to  set  aside  order  as 

of  T&tea.—Benff,    Act   III  of 

•— '    Commiesionere. — Appeal 

to  set  aside  an  order 


to  assessment 
1864,  9.  33.-— Municipal 
againtt  asteeement^'—k.  suit 

made  on  an  appeal  under  section  33  of  Bengal  Act 
III  of  1864  to  the  Municipal  Commissioners  against 
a  rate  assessment,  and  to  reduce  the  tax  levied  by 
them  under  that  Act,  on  the  ground  that  they  have 
tried  the  appeal  in  an  improper  way,  and  have 
exceeded  their  powers  and  acted  contrary  to  the  pro- 
visions of  the  Act,  cannot  be  maintained  in  the  Civil 
Courts.    The  dec^on  of  the  Commissioners  in  such 


JUBISDICnON    OF    GlVn>    OOtTBl?.— 

eontimned. 

12.  MUNICIPAL  BODIES~-oofi/iiMMii. 

Suit  to  set  aside  order  as  to  assessmezB^ 

of  reA^em^eontinned. 

an  appeal  is  absolutely  finaL    Mavebbub  Dabs   v. 

COLLBCTOB    ABS    MUBICIPAL    COMXISSIONBBS      OV 

Chafba  .    I.  Ifc  B.,  1  Calc^  40e 


68. 


Question  of  liability  to  pa^ 


tax.^/SWt<  to  reeoeer  Municipal  tax. — Ttue  l^tneti 
under  erroneoue  eupposition. — A  suit  was  brought 
in  the  Court  of  the  District  Munsif  of  Gnntnr  to 
recover  the  amount  of  a  profession  tax  for  1876 
levied  by  the  Municipal  Commissioners  of  CKmtor  on 
the  plaintiif  upon  the  supposition  that  he  carried  on 
business  as  an  agent,  while  in  fact  he  carried  on  no 
such  business.  The  defendant  pleaded  that  the 
Court  had  no  jurisdiction.  Upon  reference, — Meidhj 
the  High  Court  (Inhbs,  J.,  and  Muttusaki  Attab, 
J.)  that  the  Court  had  not  jurisdiction  to  adjudicate 
on  the  matter  in  contest.  Iceman  v.  Damodaraya, 
L  L.  R.,  1  Mad.,  168,  distinguished.  Kamat7a  o. 
Lbkajt  .        •  I.  L.  B.,  a  ICad.,  87 


18.  OFFICES,  BIGHT  TO— 


64. 


Suit  by  hereditary  pnrobit 


for  declaration  of  right  to  officiate  and  for 
damages  for  loss  of  feeB^—Cauee  of  action — 
The  ancestor  of  the  pUuntiff  was  appointed  puzohit 
of  the  town  of  P.  by  Government,  and  obtuned,  prior 
to  1810,  a  mirasi  inam  as  the  emolument  of  the  office. 
By  an  agreement  made  between  the  descendants  of 
the  original  purohit  the  families  in  the  town  of  P. 
were  divided  between  them,  and  that  of  the  defendants 
fell  to  the  lot  of  the  plaintiff.  The  plaintiff  sued  for 
a  declaration  of  his  right  to  officiate  as  the  purohit  of 
the  defendants  and  for  damages  for  loss  of  fees  caused 
by  the  defendants  employing  another  purohit.  ffeld 
that  the  pUdntiff  had  no  cause  of  action.  Rama- 
KBiSTNA  «.  Babga  .        .    I.  Ifc  B.,  7  Mad.,  4S4 

Suit  to  obtain  declaration 


66. 

of  right  to  perform  religions  ceremony.^ 
Quare, — Whether  the  Courts  in  India  have  any  ju- 
risdiction to  determine  a  question  involving  a  mere 
declaration  of  a  right  to  perform  religions  ceremo- 
nies.   Naxbooby  Sbbtapatty  V,  Eanoo  Colaboo 

PULLIA 

[7 W.IUP.  C,  7: 8  Moore»s  I.  A.,  869 


6a 


Snit  to  establish  rights  of 


persons  managing  pasodaa^-Suitfardamaffee 
for  unihdrawal  of  relUfioue  obeervancee, — The  (Svil 
Courts  will  recognise  and  enforce  the  rights  of  per- 
sons holding  offices  connected  with  the  management 
and  regulation  of  pagodas ;  and  if  the  holder  of  such 
an  office  were  entitied  to  remuneration  for  his  services 
in  the  way  of  salary  or  otherwise,  he  would  have  a 
civil  right  entitling  him  to  maintain  a  suit,  if  that 
remuneration  were  improperly  withheld.  A  Hindu 
priest  cannot  sue  in  respect  of  the  withholding  of  re* 
ligious  observances  due  to  his  sacred  rank,  but  un- 
connected with  any  special  office  held  by  him,  although 
the  non-performance  of  such  observaaoes  may  have 
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JITBISDICTION    OF    OIVEL    COURT— 

continued, 

13.  OFFICES,  BIQHT  TO --eontinued. 

Suit  to  establlBh  rights  of  persons  man- 
aging pagodas — continued. 

caused  him  some  ascertainable  peconiaryloss.  Stbi- 
MAir  Sasa  Qofa  o.  Kbiatva  Tattaohabiyas 

[IMad^SOl 

67. Suit  to  establish  right  to 

honours  of  office  in  temple,  and  damages  for 
invasion  of  right. — ^A  salt  to  establish  the  right 
of  the  plaintiff  to  certain  honours  appertaining  to  an 
office  in  the  temple,  and  to  recover  damages  for  an  in- 
vasion of  the  right  is  one  which  it  is  competent 
to  the  CivU  Courts  to  entertain.    Abohaxam  Sanri- 

TASA      DlKSBATULV       «.      USATAaiSY      AHAVTHA 

Chablu 41fl[ad.»d4a 


58. 


Suit  for  declaration  of  right 

to  be  priest  and  collect  fee8.~In  a  suit  for 
"Huk  Purohitee,"— A^W  that  each  "jujman"  has 
a  right  to  select  his  own  priest,  and  no  suit  to  en- 
force a  right  to  be  priest  and  collect  dues  as  such 
would  lie  in  the  Civil  Court.    Bbhabbb  Lax  v.  Baboo 

[2  Agra,  80 

59. Suitfor  declaration  of  right 

to  eldership  among  patils.— ^o^  XI  of  1843. 
— In  a  suit  brought  for  a  declaration  of  right  to  the 
vadilki  or  eldership  in  a  family  of  patils  with  a  view 
to  prove  titie  to  the  patilki  or  office  of  patil, — Meld 
that  a  Civil  Court  had  no  right  to  entertain  such  a 
claim  In  order  to  influence  the  controlling  revenue 
officer,  who  had  the  power,  in  certain  cases,  to  nomi- 
nate, from  among  the  sharers  of  a  family  of  heredit- 
ary officers,  a  representative  to  discharge  the  duties  of 
the  hereditary  office.  Abaji  bin  Saneboji  «.  Nilo- 
Ji  Biv  Baloji         .  2  BosL,  862:  2nd Ed.» 842 


60. 


Suit  for  declaration  of  right 


to  office  of  patiL — Mi^kt  to  share  in  management 
of  watan. — Where  the  plaintiff  sued  to  be  declared 
entiUed  to  the  office  of  Mulki  Patil  in  the  viUage  of 
Kotavery,  as  being  the  senior  of  his  family,  and  al- 
leged that  the  defendant,  the  actual  incumbent  of  that 
office,  had  no  right  to  share  in  the  management  of  the 
watan,  and  had,  in  &ct,  until  1866,  upon  the  death 
of  the  father  of  the  plaintiff,  never  done  so,  it  was 
held  that  the  Civil  Courts  had  jurisdiction  to  enter- 
tain the  claim  of  the  plaintiff.  Ahaji  bin  Sankroji 
V.  Niloji  bin  Salofi,  2  Som.,  362 :  2nd  Sd.,  342, 
distinguished.  Yithu  bin  Mavku  v,  Aubita  bin 
JoTi 7  BonUy  A.  C  72 


61. 


Act  2CI  of  1843, 


— Where  a  plaintiff  sued  for  a  declaration  of  his  eli- 
gibility to  the  office  of  patil,  if  elected  under  the 
provisions  of  Act  XI  of  1843,  he  having  been  obliged 
to  sue  to  establish  his  eligibiUty  in  consequence  of  the 
defendants'  persistent  denial  of  the  plaintiff's  claim 
to  such  eligibility,  whereby  the  revenue  authorities 
were  induced  to  refuse  to  recognise  it.  Seld  that  the 
suit  was  cognisable  by  a  Civil  Court,  ffeld,  also,  that 
such  a  suit  would  lie  even  when  the  object  of  it  was 
only  to  enable  the  plaintiff  to  influence  the  revenue 
authorities  by  showing  that  the  Civil  Court  had  de- 
clared him  eligible  for  office  as  patil.    Abaji  Sanlcro- 

II 


JTTBISDICTION    OF    CIVIL    COURT- 

oontinued. 

13.  OFFICES,  EIGHT  TO— continued. 

Salt  for  declaration  <^  right  to  of^e  of 
'peLtH— continued, 

j%  V.  Niloji  Balcji,  2  Som.^  342  ;  and  Tteaji  Apaji  v. 
Yeeaji  Mhakji,  8  Bom,,  A,  C,,  35,  distinguished. 
NiNeANOAYDA  Patil  V,  Satyanoatpa  Patil 

[11  Bom^  282 

62. Suittoeatablishrighttooffl- 

date  in  proportion  to  shares  held.— Where  the 
plaintiff  had  two  shares  and  the  defendant  one  in  a 
patilki  watan,  and  the  plaintiff  brought  a  suit  to  es- 
tablish his  right  to  officiate  twice  as  often  as  the  de- 
fendant. Qtun-e, — Whether  the  Civil  Court  had  juris- 
diction to  entertain  the  suit.  Bhayaki  Sasashiy 
9.  Bhayani  Makaji    .        •        .12  Bom.,  282 

68. Suit  for  declaration  of  right 

to  officiate  as  sole  representative  of  a  branch 
cfw&teLn6»Tfaraily.'—Bombajf£[ereditarif  Ojffleee 
Act  (III  of  1874). — ^From  the  date  of  the  coming  into 
force  of  the  Bombay  Hereditary  Offices  Act  (III  of 
1874),  it  is  not  competent  to  the  Civil  Court  to  en- 
tertain a  suit  for  a  declaration  of  right  to  officiate  as 
the  sole  representative  of  a  brandi  of  a  vatandar 
family,  the  Act  constituting  the  Collector  a  Judge  for 
this  and  other  purposes  of  the  Act.    Khaiydo  Naba-  * 

TAK  KUIiXAKNI  V.  APAJI  SADASHXY  KuLKABKI 

[LIi.R.,2Bom.,870 


64L Suitfor  declaration  of  right 

to  officiate  as  wata.ndBT,'— Bombay  Sereditary 
Offices  Act,  III  of\1874.— Since  Bombay  Act  III  of 
1874  came  into  force,  no  suit  will  lie  in  a  Civil  Court 
for  a  declaration  that  a  person  is  eligible  to  officiate 
as  a  hereditary  officer  falling  within  the  scope  of  that 
Act.  Since  that  Act  became  law,  none  but  repre- 
sentative vatandars  or  their  deputies  or  substitutes 
can  officiate;  and  the  duty  of  determining  what  per- 
sons shall  be  recognised  as  representative  vatandars, 
is  vested  in  the  Collector,  whose  proceeding  Is  a  judi- 
cial proceeding.  Chikto  Abaji  KuLtASiri  v.  Lak- 
8KMIBAI         .        .        .    X  L.  B.,  2  Bom.,  876 


65. 


-  Bombay  Heredi- 


tary QffUee  Act  (III  of  1874),  e,  66,— Registration  of 
vatandar, — A  decree  of  the  IHstrict  Court  at  Shola- 
pore  made  in  1863  dechu«d  the  plaintiff  to  be  a  here- 
ditary deputy  vatandar  of  a  certain  deahpandi  vatan, 
vested  in  the  defendants  as  hereditary  vatandar,  and 
as  such  deputy  entitied  to  receive  a  certain  sum  annu- 
ally out  of  the  income  of  the  vatan.  The  plaintiff  re- 
ceived moneys  from  time  to  time  under  his  decree :  he 
was  not,  however,  subsequently  to  the  decree  register- 
ed and  treated  as  a  representative  vatandar  under 
Bombay  Act  III  of  1874,  section  56.  MeJd  that,  as 
plaintiff  was  not  registered  and  treated  as  "a  repre- 
sentative vatandar"  under  Bombay  Act  III  of  1874, 
although  the  decree  of  1863  entitled  him  to  be  so  re- 
gistered, a  Civil  Court  had  no  jurisdiction  to  register 
him  as  such  a  representative  vatandar,  or  to  direct  that 
he  should  be  so  registered  by  the  Collector,  and  that 
any  application  for  such  registration  should  be  made 
to  the  Collector.  QoFAL  Hakmaut  «.  Sakhahak 
GoYiND  .    I.  Lu  B.,  4  Bom.,  2M 
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JURISDICTION    OP    CIVIL    COURT— 

continued. 

13.  OFFICES,  RIGHT  TO— continued, 

66. Suit  for  share  in  emolu- 

ments  of  vatan. — Bombay  Hereditary  Offices  Act 
(III  of  1874).'^Aet  X  of  i57e.— Neither  Bombay 
Act  III  of  1874  nor  Act  X  of  1876  contains  any  pro- 
vision exclading  the  jurisdiction  of  CSvil  Courts  in  a 
suit  brought  to  establish  a  sharQ  in  the  emoluments  of 
a  vatan  which  has  ceased  to  be  a  service  vatan.     Mo- 

HBTODIN  V,  ChHOTIBIBI    .     X  la.  IL,  6  BOIOL,  578 


67. 


-  Suit  for  damages  for  wrong- 


ly oontinuing  in  ofSioe^—Refusal  to  gioe  up 
office.— Hereditary  Officee  Act,  Bombay, — Act  X. 
of  1876,  9,  4,  cl.  a,  pa/ra,  2. — Under  Bombay  Act  III 
of  1874  the  Civil  Courts  cannot  entertain  a  suit  which 
seeks  to  recover  damages  against  the  defendant  for 
wrongly  contitiiiing  in  office  as  patil,  instead  of  re- 
signing in  favour  of  the  plaintiff,  in  obedience  to  a 
family  custom  which  entitled  the  plaintiff  to  serve 
as  patil  every  fourth  year,  whereby  the  plainlofl 
lost  the  emoluments  of  office.  Qucere, — Whether  the 
claims  excluded  by  Act  X  of  1876  as  amended  by  Act 
XVI  of  1877,  section  1,  are  limited  to  chums  against 
Qovemment.  Vasttdbt  Vithal  Sauant  v.  Ram- 
OHANDBA  Sahavt  .        •    L  la.  R.,  6  Bom.,  129 

OAHFATBAY  •.  BAVOaAY 

[L  Ij.  R.,  6  BosL,  183»  note 

QATSAPA  v.  SmBABAKaYADA 

[X  la.  R^  6  Bom„188»  note 


68. 


Suit  to  rank  as  vatandar.— 


Bombay  Hereditary  Officee  Act  {III  of  1874).— 
Under  the  Vatandars  Act  (Bombay  Act  III  of  1874), 
as  under  the  law  antecedent  to  it,  the  Civil  Court 
has  jurisdiction  to  entertain  a  suit  to  be  declared  a 
vatandar.  This  jurisdiction  rests  on  the  simple 
denial  of  the  plaintiff's  right  by  the  defendant  irre- 
spective of  the  pecuniary  loss  or  other  Injury  caused 
or  likely  to  arise  to  the  plaintiff  by  its  infraction. 
When  the  list  of  vatandars  is  either  undisputed,  or 
settled  by  the  decree  of  the  Civil  Court,  the  Col- 
lector derives  jurisdiction  under  the  Act  to  deter- 
mine which  of  them  shall  be  their  representative. 
Baxchandba  Dabhalkab  V,  Anant  Sat  Sheitti 
[L  Lu  R.,  8  BonL,  26 

Suit  for  a  share  and  entry 


of  name  in  place  of  deceased  vatandar. 
Bombay  Hereditary  Officee  Act,  No,  III  of  1874, 
e.  35. — Heir. — Adopted  eon. — Section  36  of  the 
Bombay  Hereditary  Offices  Act  (No.  Ill  of  1874) 
oidy  contemplates  the  intervention  of  a  Civil  Court 
for  the  purpose  of  establishing  the  right  of  the 
cUimant  to  be  regarded  as  the  adopted  son  of  the 
deceased  registered  vatandar.  When  the  claimant's 
suit  is  not  limited  to  that  object,  but  asks  for  a 
declaration  of  his  share  in  the  vatan  and  of  hii  title 
to  have  his  name  entered  in  the  vatan  register,  the 
suit  is  beyond  the  jurisdiction  of  the  Civil  Court. 
BaiiKBISHKA  CniifirAji  v.  Balaji 

[X  Lu  R.,  0  Bom.,  25 

70. Suit  to  recover  lands  en- 
franchised.—-HertfdtYary      Office.— Enfranchised 


JURISDICTION    OF    CIVIL    COURT— 

continued, 

13.  OFFICES,  RIGHT  TO—conHnued. 

Suit  to  recover  lands  enfiranchised— ffo»- 

tinued. 

inam.—Mad.  Reg,  VI  of  1S31.— Madras  Act  IV 
of  1866. — Where  a  claim  to  an  hereditary  Ullage 
office,  falling  under  Regulation  VI  of  1831,  has  been 
made  and  rejected  by  a  Collector  prior  to  the  aboli- 
tion of  the  office  and  the  enfranchisement  of  the 
lands  which  formed  the  emoluments  of  the  office,  a 
Civil  Court  -cannot  take  cognisance  of  a  suit  by  the 
claimant  to  recover  the  lands  fiQom  the  incumbcmt  to 
whom  the  lands  have  been  granted  by  the  Inam 
Commissioner.  Kamatohi  Axical  «.  Agilakd 
Akhal    .  .  L  Iiu  R^  6  Mad.,  834 

71. Suit  to  contest  resumption 

of  charitable  inam.— Jf(Mi.  Rey.  VII  of  1817. 
—Act  XX  of  1863.^A  suit  by  the  grantees  to 
contest  the  right  of  the  Qovemment  to  resume  an 
inam  g^ntod  for  the  support  of  a  chattram  and  for 
feeding  Brahmins  is  cognisable  by  the  Civil  Courts. 

SaBBAlCAKTA  V.  SbOBITABT  OF  STATB  FOK  IkDIA 

[X  la.  lU  6  Mad.,  861 


14.  PARTNERSHIP. 


72. 


*  Suit  for  aoooonts  and  share 


of  profits  of  partnership.— A  suit  between  co- 
partners for  a  settlement  of  accounts  and  share  of 
the  profits  is  maintainable  in  the  Civil  Courts  of 
India,  which  are  Courts  both  of  law  and  equity. 
Ram  Nasaik  o.  Hbbsa  Lall  .  1  Agra,  2Sid 

78. Suit  for  dissolution  of  part- 

nership.~irtn<{t«^-«p. — Contract  Act,  IX  of 
1872,  9.  265.— Civil  Procedure  Code,  ss.  11,  213, 
215,  sch.  IV,  Form  No.  113.— The  ordinary 
Civil  Courts  have  jurisdiction  to  try  a  suit  for  dis- 
solution of  a  partnership,  their  jurisdiction  to  try 
such  suits  not  being  ousted  by  section  265  of  the 
Contract  Act,  1872.  Ramjiwak  Mal  r.  Chaitd 
Mal L 1^  R.,  7  AU.,  227 


16.  PENALTIES. 


74. 


Imposing  penalty  without 


authority. — Interference  with  rights  of  parlies  by 
way  of  penalty. — Civil  Courts  have  no  power  to  in- 
terfere with  the  vested  rights  of  parties  merely  by 
way- of  penalty,  unless  they  are  authorised  to  do  so 
by  positive  leg^lative  enactment.  Ram  Sahot 
SlKOH  V.  EOLDBBP  SlNOH  .  15  W.  R.,  80 

See   Rakkidht    Eooitdoo    v.    Ajoodhtabax 
EHAir  •  .  11 R  la.  R^  Ap.»  37 


16.  POLITICAL  OFFICERS. 


76. 


Act    done    by    poUtieal 


of&oeT,— Interference  with  private  rights,— An  act 
done  by  a  political  officer  interfering  with  the  pri- 
vate rights  of  parties  can  be  questioned  in  the  Civil 
Courts.  MVKOOKD  Narain  Dbo  v.  Joy  Cookabbb 
Dbbia IW.R.,16 
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JXTBIBDIGTION    OF    CIVIL    COUBT- 

eotUinued. 

16.  POLITICAL  OFFICERS— cofiet}i«e<2. 


76. 


Suit  for  damages  against 


Political  Agent  at  Court  of  ModhooL— 24 
4-  26  Vict,  e.  104,  #.  9.--Zetter»  Faient,  el.  13, 
— In  a  suit  brought  in  the  High  Court  at  Bombay 
by  the  Hindu  inhabitants  of  Mahalingpore,  a  village 
in  the  territories  of  the  Chief  of  Modhool,  against 
the  Political  Agent  at  the  Court  of  Modhool,  for 
damages  for  injury  done  to  them  by  certain  orders 
made  by  him  in  his  executive  capacity, — Meld,  even 
assuming  there  was  a  cause  of  action,  the  High 
Court  had  no  jurisdiction  to  try  it  either  under  sec- 
tion 9,  24  and  26  Victoria,  Cap.  104,  as  a  Court  of 
ordinary  original  civil  jurisdiction,  or  in  its  extra- 
ordinary civU  jurisdiction  under  section  13  of  the 
Letters  Patent.  iKHABiTAifTS  of  Mahalivofobb 
o.  AxDBBSov    •  .  7  R  la.  B^  462,  note 


17.  POTTAHS. 


77. 


Suit   to   compel  grant  of 

X>Ottah. — Landlord  and  tenant, — Maureuidare, 
Right  of, — Relinquiehment  of  tenure. — Grant  to 
manraeidare.—Vf^iere  the  mirasidars  of  a  village 
have  relinquished  their  pottah  for  lands  in  the  village, 
and  thereby  g^ven  occasion  to  the  Revenue  authori- 
ties to  offer  pottahs  to  others,  a  Civil  Court  cannot 
compel  the  Revenue  authorities  to  grant  a  pottah  to 
the  maurasidars  in  preference  to  strangers,  although 
tlie  maurasidars  may  have  a  preferential  claim  under 
the  Darkhast  rules.  Subbabata  Mxtdali  v,  Col- 
LBOTOB  OB  CKnroLBFUT     .  L  la.  B.,  6  Mad.,  808 


78, 


Suit  for  declaration  of  ex- 
clusive possession  under  pottah  from  Gov- 
emxn.enX^'r-Allegation  of  wrong  insertion  of  name 
%n  pottah, — The  plaintiff  sued  to  have  it  declared 
that  he  was  entitled  to  exclusive  possession  of  certain 
land  held  under  a  pottah  from  the  Qovemment, 
alleging  that  the  name  of  the  defendant  had  been  im- 
properly inaerted  in  such  pottah.  Held  that  the 
suit  was  properly  brought  in  the  Civil  Court.  Pub- 
vjjLLL  Dbxa  Kohta  V.  Matabam  Dbxa  Kohta 

[10C.I^B^201 


18.  PRIVACY,  INVASION  OF— 


70. 


Suit  for  injury  caused  \xj 


invasion  of  privacy. — The  doctrine  that  the  in' 
jury  caused  by  invasion  of  one's  privacy  is  a  sen' 
timental  grievance,  rather  than  a  substantial  injury 
for  which  relief  can  be  claimed  at  law,  has  not 
received  judicial  sanction  from  the  Indian  tribunals, 
and  is  opposed  to  the  feeling^  and  unsuited  to  the 
habit  of  the  natives  of  the  country.  Ram  Buxsh  v. 
RamSookh         ....    8  Agra,  268 


80. 


Invasion   of  privacy  by 


opening  windows. — The  invasion  of  privacy  by 
opening  windows  is  not  treated  by  the  law  as  a  wrong 
for  which  any  remedy  is  g^ven.  Komathi  v.  Gubu- 
itapaPillai        ....    8  Mad.,  141 


81.  ■ 


-  Suit  to  have  windows  dosed. 


— Invaeion   of  privacg   of  women, — The   defend- 
ants having  opened  certain  windows  and  erected  a 


JUBI8DIGTION    Off    CIVIL    COUBT- 

eontinned. 

18.  PRIVACY,  INVASION  Ol^^eontinued. 

Suit  to  have  windows  olosed— continued. 

verandah  in  their  house  which  commanded  a  view  of 
the  plaintiffs'  female  apartments,  the  plaintiffs 
brought  a  suit  against  them  to  have  the  windows 
closed  and  the  verandah  removed.  Held  that  no 
such  suit  was  maintainable.  Mahoubd  Absub 
Rahim  v.  Bibjtt  Sahu 

[6  B.  Ii.  B.,  678: 14  W.  B.,  108 


82. 


Suit  to  have  windows  re- 


moved.— Irnxuion  of  privacif  of  toomen. — In  a  suit 
to  compel  the  defendant  to  remove  certain  windows 
in  his  house  which  overlooked  the  apartments  occu- 
pied by  the  females  of  the  plaintiff's  household, — 
Meld  that  the  plaintiff  was  not  entitled  to  have  them 
closed.    Ramlal  «.  Mahbsh  Baboo 

[5  B.  Ij.  B.,  677,  note 

Kales  Pbbbhad  Shaha  v.  Rah  Pbbshad  Shaha 

[18W.B.,14 

Suit  to  have  doors  oloeed.— 


Invasion  ofpriv€tcg  of  women, — ^A  suit  to  close  doors 
recently  opened  in  the  house  of  a  neighbour,  on  the 
ground  that  such  doors  overlook  the  zenana  or  female 
apartments  of  the  plaintiff,  does  not  lie.  Golak 
AlJ  V,  MaHOICBD  Zi^TTB  Alttx 

[6  B.  Ij.  B.,  Am  76 

See  QiBBOV  «.  Abdfb  Rahman  Khak 

[8B.Ia.B.,A.C.,411 


84. 


Baising  house  to  get  ex- 


tended range  of  vision. — Invasion  of  privacy, — 
Where  a  house-owner  in  a  street  changed  the  arrange- 
ment or  construction  of  the  upper  part  of  his  house, 
so  that  the  alteration  gave  hun  a  wider  range  of 
vision  than  before,  but  in  a  manner  otherwise  consis- 
tent with  his  rights  of  enjoyment,  no  legal  right 
of  suit  is  given  to  a  neighbour  living  on  the  other 
side  of  the  road  complaining  ai  loss  of  priva^. 
JooouL  Lal  V,  Jasoda  Bibbb        .    8  N.  W.,  8U 

86. 


-— i-  Opening  new  doors  or  win- 
dows.— Usage  qf  QujeraU^Overloohing  neigh- 
bourns  house, — Held  that,  in  accordance  with  the 
usage  of  Gujerat,  an  invasion  of  privacy  is  an  action- 
able wrong,  and  that  a  man  may  not  open  new  doors 
or  windows  in  his  house,  or  make  any  new  apertures, 
or  enlarge  old  ones,  in  a  way  which  will  enable  him 
to  overlook  those  portions  of  his  neighbour's  pre- 
mises which  are  ordinarily  secluded  from  observation, 
and  so  intrude  upon  his  privacy.  The  doctrine  of 
English  law,  which  has  been  followed  by  the  High 
Court  of  Madras,  is  different.  Mani  Shankab 
HABGOTAjr  V,  Tbikax  Nabsi  .  5  Bom.,  A.  C,  42 


86. 


Usage  of  Chije- 


rat, — ^When  in  Ghijerat  a  householder's  privacy  b  in- 
vaded by  the  opening  of  new  doors  and  windows 
in  his  neighbour's  house,  his  right  of  action  is  not 
altered  by  the  fact  that  a  public  road  runs  between 
the  dominant  and  the  servient  tenements.  Mani 
Shankar  Hargovan  v,  Trikam  Narsi,  5  Bom., 
A,  C,  42,  followed.  Kutabji  Pbehchaitd  v.  Bai 
JATX&       ....    6  Bom.,  A.  C,  148 
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JURISDICTION    OV    CIYIL    COURT— 
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18.  PRIVACY,  INVASION  OV^-tonHmmed. 

87.  Right  to  have  window 

opening  on  to  neighbouring  house. — Mi^ht 
of  privacy, — Where  the  plaintiff  opened  a  new 
window  in  hlii  house  at  Dharwar,  which  rendered  the 
defendant's  house  less  private  than  hefore, — Seld 
that  the  plaintiff  was  not  gpiilty  of  any  tortious  act, 
and  should  not  be  debarred  from  improving  his  own 
house,  though  the  effect  might  be,  to  some  extent, 
prejudicial  to  his  neighbour.  To  establish  such  an 
exceptional  privilege,  as  is  customary  in  this  respect 
in  the  towns  of  Gujerat,  evidence  of  the  most  satis- 
factory character  is  necessary.  Sbiviyab  Udpibav 
V.  Rbid 8  BosL,  260 


88. 


View  of  open 


courtyard. — Where  a  window  opened  by  the  defend- 
ant commanded  a  view,  not  of  the  plaintiff's  private 
apartments,  but  of  an  open  courtyard  outside  his 
house,  it  was  held  that  there  had  been  no  invasion  of 
the  plaintiff's  privacy  which  would  entitle  him  to 
have  the  window  dosed,  according  to  the  custom 
legally  recognised  in  Gujerat.  Kbshay  Haskha.  v, 
Qajstbat  HisACHANn  8  Bom.,  A.  C^  87 

19.  PUBLIC  WAYS,  OBSTRUCTIONS  OP— 

80.  Erection  of  building  in 

pubUc  r,oad. — Nuieanee, — A  person  aggrieved  by 
the  erection  of  a  building  in  a  public  thoroughfare, 
or  on  the  waste  land  of  a  town  or  village,  may  in- 
stitute a  suit  in  a  Civil  Court  for  its  removal,  instead 
of  preferring  a  complaint  to  the  Magistrate.    JnrA 

RaJTOHOD  9.  JODHA  OhBLLA  •     1  BOSL,  I 


90. 


Suit  for  closing  a  new  road 


and  opening  old  one.— In  a  suit  for  closing  a 
new  road  opened  by  the  defendant  through  the  land 
of  the  plaintiff,  and  for  opening  an  old  road  which 
had  been  cIomA  hy  the  deienduits,— Seld,  per  Mabe- 
BT,  J.,  that  the  -question  of  opening  and  closing  a 
public  road  belongs  to  the  Criminal  Court.  The 
Civil  Court  had  no  jurisdiction  to  entertain  the  suit. 
HiBA  CHAim  Banbbjbb  v.  Shaka  Chabah  Chat- 


TBBJBB 


01. 


[8  R  L.  B.,  A.  C  861: 12  W.R.,  876 
ObBtmoting  pubUo  road. 


Suit  for. — Special  inconvenience, — Dedication  to 
public, — A  suit  will  not  lie  for  obstructing  a  public 
road  without  showing  any  particular  inoonvenienoe 
to  the  plaintiff  in  consequence  of  such  obstruction. 
A  donor  does  not,  by  dedicating  a  thing  to  the  pub- 
lic, necessarily  become  a  gpiardian  of  the  public  quoeul 
that  thing.  Baboda  Pbobad  Mobtavi  •.  Goba 
Chahd  Mobtavi 

[8  R  U  a,  A.  C  886 :  12  W.  B.,  180 


82. 


No  suit  lies  for 


obstructing  a  public  road,  unless  the  plaintiff  can 
show  that  he  has  suffered  particular  inconvenience 
from  such  obstruction.    Pabbati  Chabak  Mvxho- 

FADHZA  •.  KalINATH  MuXAOFADHTA 

[4B.L.B^Ap..78 


JUBISDICnON    OP    CIVIL    COUBT — 

continued. 

19.  PUBLIC  WAYS,  OBOTRUCTIONS  OV—com^ 
tinned. 


88. 


Obetructing  publie  road.-^- 


duit  for  declaration  of  right  of  way, — Speaial 
damage. — A  suit  for  declaration  of  right  of  way  by  a 
public  road  will  not  lie,  where  there  is  no  aUegaUoii 
of  special  injury  or  inconvenience  to  the  plaintilE. 
Raittabat  £abati  «.  Dutahath  Mandal 

[7B.Ii.B^184 

Baj  Lttehbb  Dbbia  «.  Chttitdbb  Kaut  Chow- 

DHBT       ....        14W.  B.,173 

BHAaBBBUTH  BiBHBB  «.  GOEITL  ChUITDBS  MuiT- 

DUi.         •  18  W.  B.,  58 

Bhugbbbuth    Dabs    Eotbvbto   «.   CHinroEa 
CHinor  Eotbvbto  .  22  W.  B.,  468 


84. 


Criminal  Proeedmre 


Code,  1872,  e.  621, — No  suit  for  obstructing  a  puUic 
thoroughfare  can  be  maintained  in  a  Civil  Conrt 
without  proof  of  spedal  injury.    Kabdc  Bakbh  •. 

BUDHA  lla.B.,lAll.,240 

86. 


■  Speddl  damage,^^ 
Abatement  of  nuieanee. — Criminal  Froeedure  Code^ 
X  €f  1872,  9.  Sia.—Damagee,  Might  to.— Where 
special  damage  is  caused  to  any  person  by  an  obstrao- 
tion  placed  upon  a  public  thoroughfare,  he  is  entitled 
to  bring  an  action  in  the  Civil  Court  for  the  purpose 
of  having  the  nuisance  abated*  notwithstanding  the 
provisions  of  section  618  and  the  following  sections 
of  the  Criminal  Procedure  Code  for  summary  pro- 
ceedings before  a  Magistrate,  and  notwithstanding 
that  he  may  be  entitled  to  damages.  Raj  Koomah 
SiKGH  V.  Sahbbzada  Rot  .    X  la.  B.*  8  CalOt  20 


20.  REGISTRATION  OP  TENUREa 


88. 


Suit  to  compel  registratian 


of  teWJae,-^8uit  to  compel  Collector  to  regitter 
and  aeeeee  land  traneferred  in  accordance  with  Mad, 
Beg,  XXV  of  1802,— The  Oivil  Courts  have  jurisdic- 
tion to  entertain  a  suit  brought  by  the  alienee  to  com- 
pel the  Collector  to  register  and  sub-assess  a  portion 
of  a  zemindari  transferred  in  accordance  with  the 
provisions  of    Madras  Regulation  XXV  of    1802. 

POVHUBAMT  TbYAB  V,  COLLBOTOB  OV  MaDXTSA 

[81Cad;86 


87. 


Suit  to  compel  Collector  to 


register.— C^^a  Nagporc—Beng.  Bege.  II  of 
1798,  9.  9,  and  XIII  of  1888.^A  suit  will  not  tie  to 
compel  a  Collector  in  Chota  Nagpore  to  register  a 
party   as  proprietor  of  an  estate.     Lacla  BnsBir 

PBBBHAD  9.  COULBOTOB  OV  HABAXIBAaH 

[18W.&,887 


8a 


Bight  of  transferee  to  have 


name  registered.— ^o^  X  of  1859,  9.  27,— The 
right  given  by  section  27  of  Act  X  of  1869  to  the 
tiunsferee  of  a  permanent  transferable  interest  in 
land  to  have  his  name  registered  in  the  sherista  of  the 
Bemindar  in  the  place  of  that  of  his  vendor,  is  a  ri^t 
of  a  civil  nature;  and  therefore  the  Civil  (>)arts  have 
oognisanoe  of  aU  suits  necessary  for  the  pozpose  of 
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JUBISDIOnOK    OV    CIVIIi    COVRIN- 

eontimmed, 

20.  BEQISTBATION  Of  Tl&mJUW-^oonHmted. 

Bight  of  traiiflferee  to  have  name  regia- 
teredr-'eonHnmed. 

enf orcmg  facli  xight.  The  jnrifldiction  of  the  Col- 
lector is  not  exclosive,  but  concarrent.  Mabkob 
Gkijvsbb  Pal  «.  Hills 

[1 R  U  B^  A.  C^  175 :  10  W.  B.,  197 


99. 


Bight  of  claimant  to  have 


name  registered. — Juritdieiion  of  Me  venue 
Courts. — QuBMfiou  of  title. — Begittration  of  names* 
— Deelaratorif  decree.  Suit  for. — It  \b  not  the  pro- 
vince of  a  Bevenne  Court  to  decide  questions  of  title 
between  contending  claimants,  such  questions  being 
within  the  province  of  the  Civil  Courts.  It  is  the 
duty  of  the  latter  in  suits  brought  for  declaration  of 
a  right  to  registration  to  declare  the  rights  of  parties 
in  order  that  the  revenue  authorities  may  be  duly  cer- 
tified as  to  the  persons  whom  they  ought  to  register. 
JuauT  Shobhun  Chuitdeb  tUias  Doolal  Chuvdbb 
DsHiNauB  Gk>sBAMY  «.  BiNAim  Chuitdbb  alias 
Soda  Shobhun  CHinmia  Dbhinovb  (Jobsamy 

[L 1^  B.,  9  Calo.,  926 


100. 


-  Land  in  Assam. 


— Suit  for  declaration  of  title  to. — Jurisdiction  of 
Civil  Court. — A  person  claiming  a  right  to  rent- 
bearing  land  in  Aissam,  held  under  a  pottah  from 
Qovemment  in  the  names  of  the  persons  against 
whom  he  claims,  is  entitled  to  sue  in  the  Civil  Court 
for  a  declaration  of  his  title  and  right  to  have  his 
name  reg^tered  as  co-owner  in  the  0)Uectorate ;  and 
the  Civil  Court  has  jurisdiction  to  determine  such 
suits,  although  the  Collector  has  not  been  first  applied 
to;  but  should  not  pass  any  order  against  the  Collec- 
tor in  any  suit  to  which  he  is  not  a  party,  but  merely 
declare  what  the  plaintiff's  rights  are.  Bbjot  Kbot 
o.  Qobia  Kbot 

[L  L.  B.,  7  Calo.,  487 : 9  O.  Ii.  B^  218 

KALOrBBI  DABIA  «.  KOMOLOKAKTO  SlTBKA 

[L 1^  B.,  7  Calo^  489,  note 

HooTABOo  Batah  V.  LooM  Bayah 
[I.Ia.B.,7Calo.,440,note:  7C.Ii.B^221 


lOL 


•  Power  to  reverse  order  for 


registration  of  name.—Xaiu2  Registration  Act 
{Bengal  Act  VIIofl87S),  ss.  62,  55.— Declaratory 
decree. —  Possession,  Cot^lrmation  of.  —  The  Civil 
Courts  have  no  jurisdiction  to  make  a  decree  revers- 
ing an  order  for  the  registration  of  the  name  of  any 
person  made  by  a  registering  officer  under  Bengal 
Act  VII  of  1876.  All  that  the  CivU  Courts  can  do  u 
to  declare  the  title  of  an  individual,  or  to  give  him  a 
decree  for  possession,  and  then  the  registration  officers 
would,  as  a  matter  of  course,  proceed  to  amend  their 
registers  in  accordance  with  tiie  rights  of  the  parties 
as  settled  by  the  Civil  Courts.  Ombukissa  Bibbb 
V.  Dilawab  Ally  Khak  .  L  la.  B.,  10  Calo.,  360 

21.  BENT  AND  BEVENUE  SUITS,  BOMBAY, 
MADBAS,  AND  N.-W.  PBOVINCBS. 


102. 


SnitB  for  immediate  pos- 


seaaion* — Jurisdiction  of  Eevenue  Court-^Meld 


JUBIBDICTZON    OV    CIVIL    COVBT— 
conUuued* 

21.  BENT  AND  BEVENUE  SUITS,  BOMBAY, 
MADBAS»  AND  N.-W.  PBOVINCES— <»oa. 
tinned. 
Suits  for  immediate  possession-Hwa^tuvsi. 

that  the  Civil  and  the  Bevenue  Courts  have  concur- 
rent jurisdiction  to  hear  and  decide  suits  in  regard  to 
immediate  possession.  Ex  pabtb  Nagova  kau 
JakavGauda   .        .        •    8  Bom.9  A.  C,  108 

Suit  to  reotiiy  assessment 


108. 

of  land  revenue.— £om.  Beg.  XVII  of  1827.— 
The  jurisdiction  of  Civil  Courts  in  questions  of  as- 
sessment, as  that  jurisdiction  stood  under  Begulation 
XVII  of  1827,  Chapter  I,  was  confined  to  cases  where 
the  contention  was  that  there  is  a  right  on  the  part  of 
the  occupant  of  the  assessed  land  in  limitation  of  the 
right  of  Gk)vemment,  in  consequence  of  a  specific 
Umit  to  assessment  having  been  established  and  pre- 
served.      QOYBBITMBNT   OB   BOMBAY   V.    SUKDABJI 

Saybam     ....    12  Bom.,  Ap.,  276 

See  also   Gulaic   Mohzdik   v.   Collbotob   or 
Ahkbdabad         •        •    12  Bom.,  Ap.9  276 

Vtakithta  Bapuji  «•  Ootbbnmbkt  op  Boxbat 
[12  Bom.,  Ap.,  1 

And   OoviBVMBirT  or   Boxbat   «.    Habibhai 
MovBHAi     •        •        .12  Bom.,  Ap.,  226 

Suit  to  recover  possession 


104. 

of  inam  lands.— Bom.  Act  III  of  1863,  s.  3.— 
Bombay  Act  III  of  1868,  section  3,  deprives  the  Civil 
Courts  of  jurisdiction  in  respect  of  all  claims  against 
Gbvernment  on  account  of  inams,  in  other  words, 
claims  referring  to  total  or  partial  exemption  from  the 
payment  of  Gh)vemment  revenue,  but  it  does  not  de- 
prive the  Civil  Courts  of  jurisdiction  in  respect  of 
d^ms  to  recover  possession  of  inam  lands.    Shib- 

XAL  GtTBA  O.  AKDBB80K  .     11  Bom.,  88 


106. 


Bemoval  or  destruction  of 


boundaries.— ^om.  Act  II  of  1866.— Encroach* 
ment. — ^Where  boundaries  are  removed  or  destroyed 
and  when  new  ones  are  to  be  fixed,  or  where  a  ques- 
tion arises  where  boundaries  run,  the  case  falls  under 
section  8  of  Bombay  Act  XI  of  1866;  but  where  the 
question  betweenr  the  parties  is  whether  there  has 
been  an  encroachment  by  the  defendant  on  the  lands 
of  the  plaintiff  the  Civil  Courts  have  jurisdiction. 
Batuji  Balyakx  «.  Baohukath  Vithal 

[6  Bom.,  A.  C  72 

■  Suit  fbr  amount  improper^ 


106. 

]y  levied  as  rent,— Broach  Talookdars'  Belief 
Act,  XV  of  187U  e.  23.— Personal  Uahility  of 
manager  of  thakoor. — The  Brosch  Talookdars*  Belief 
Act,  XV  of  1871,  does  not  bar  the  cognisance,  by  the 
Civil  Courts,  of  a  suit  to  recover  the  amount  impro- 
perly levied  as  rent  of  rent-free  land,  and  to  obtain  a 
declaration  that  such  land  is  not  subject  to  the  pay- 
ment of  rent,  albeit  that,  under  section  28  of  the  Act, 
the  manager  of  a  thakoor's  estate  is  exempt  from  per- 
sonal liability  for  anything  done  hy  him  hondjlde 
pursuant  to  tiie  Act,  and  is  not  subject  to  an  action 
for  damages  on  account  of  the  attachment  of  the 
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tinned, 

Suit  for   amount  im|»roper1y  levied  as 

rent — e<mtinmed, 

pUuntifPs  property.  Abical  Bajmumx  9,  Colliotob 
ofBsoaoh  .    L  la.  R^  5  Bom«»  186 

107.  '     Snf^anekitemeni    hy  Inam 

Commisiioner, — Civil  Courts  have  inrisdiction  to  en- 
quire into  the  title  of  lands  enfranchised  hy  the 
Inam  CommiBsioner,  and  the  sanad  granted  by  the 
Commissioner  may  be  annulled,  without  destroying 
its  effect  as  an  enfranchisement  of  the  inam.  In  a 
suit  by  the  adopted  son  of  the  late  possessor  of  an 
inam  to  recover  it, — Held  that  the  Court  had  juris- 
diction, notwithstanding  the  production  by  the  de- 
fend^tof  title-deeds  showing  that  the  land  had  been 
granted  to  the  defendant  by  the  Inam  Commissioner. 
Chusukthii  VBKKAinrA  V,  MAvraATATHT  Laehsitt 
Nasataita  Sastbulu   .        ^        .    2]CacUd27 


106. 


Effect  of  oertifloate  of 


Inam  Commissioner.— IPmtfMce  0/  tUU.— The 
certificate  of  the  Inam  Commissioner  does  not  afford 
conclusive  evidence  of  the  title  of  the  person,  nor  is 
his  decision  one  over  which  the  Civil  Courts  have  no 
jurisdiction.    ViBSAPFA  «.  RAXAJoai 

[2]CacU841 


109.- 


•  Order  for  ezeoation  in  suit 


tried  by  Village  Monsil— Corrvp^iofi  or  par- 
tialiiy  of  Munei/.-^Mad,  Eeg.  IV  of  18i6.'-The 
Civil  Court  has  no  jurisdiction  under  section  29  of 
Regulation  IV  of  1816  to  make  an  order  for  the  exe- 
cution of  a  decree  in  a  suit  tried  before  a  Village 
Munsif  .  The  section  only  applies  where  a  Village 
Munsif  has  been  gmlty  of  corruption  or  partiality  in 
the  decision  of  a  cause  tried  by  him.  Nabatava- 
aAicT  Naulab  9.  VBI.V  PiLLAT       .    4  ICad^  188 


110. 


Suit  fbr  produce  of  land 
held  on  servioe  tenure.— Jfa<2.  J2«$r.  VI  of  1881. 
—Regulation  VI  of  1831  prohibits  the  Civil  Courts 
from  taking  cognisance  of  a  suit  brought  to  recover 
the  valne  of  three  years'  produce  of  certain  land 
(held  by  the  plaintiif  on  service  inam  tenure),  on  the 
ground  that  tiie  defendant,  who  held  a  lease  from  the 
plaintiif,  wrongfully  refused  to  give  up  possession  on 
the  expiration  of  his  lease,  and  continued  to  hold  the 
land  and  to  deprive  the  plaintiif  of  the  possession 
and  enjo3^ent  thereof.  Bassappah  v.  Eoo^povo' 
fappa.  Mad.,  8.  2>.,  1858,  p.  268,  ^stinguished. 
BA8AFPAH  «.  Ybnkatappa       .        .    4  lud.,  70 

IIL Appeal  ttom  order  of  Col- 


lector.—Jfai.  Aet  VIII  of  1865,  ««.  41,  43.-^ 

Certain  landholders  applied  to  the  Collector  for  war- 
rants to  be  put  into  possession,  of  lands  under  section 
41  of  Madras  Act  VIII  of  1866.  The  warrants  were 
issued,  but  certain  ryots  appealed  under  section  48 
by  presenting  ordinary  petitions.  In  disposing  of 
these  petitions,  the  Collector  referred  certain  ques- 
tions to  arbitrators  named  by  the  parties,  and  then 
made  an  order  in  accordance  with  the  award.    The 
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Appeal  firom  order  of  Oolleetor    ewiiamedr 

CSvil  Court  heard  an  appeal  from  the  order.  Meld 
that  the  Civil  Court  had  no  jurisdiction  to  hear  the 
appeaL  Mabai  Thalayat  Eviocabasaict  Mvda- 
UTAB  «.  Nallakahsu  Tbtav       •    6  ICad.,  280 

112.  Bolts  for  possession  of 

land.— JDa»<i  m  Jlanei.—Aet  XVIII  of  1867.— 
Since  Act  XVIII  of  1867  came  into  force,  suits  for 
possession  of  land  are  cognisable  in  the  Gvil,  and 
not  in  the  Revenue  Courts  of  the  Jhansi  Division. 
HsBSA  Lal  t.  RxTBHOUL  .    2  37.  W.,  85 


118. 


Suit  for  reoovery  of  pro- 


ceeds of  sale  in  exeoution  of  decree  for  rent. 
— Decree  of  Eetemue  Court. — ^Where  plaintiif  held  a 
decree  of  a  Munsif  s  Court  against  certain  persons 
who  were  cultivators,  and  issued  an  attachment 
against  their  property,  and  their  zemindar  subae- 
quentiv  obtained  an  order  for  the  execution  of  a  de- 
cree of  a  Revenue  Court  for  rent  against  the  same 
parties,  and  also  attached  the  same  property,  which 
was  eventually  sold  to  satisfy  both  decrees,  although 
the  proceeds  were  handed  over  to  the  zemindar  only, 
— Seld  that  a  suit  by  the  plaintiff  against  the  ze- 
mindar for  the  recovery  of  such  proceeds  was  cognis- 
able in  the  Civil  Courts.  GoxooL  Dass  v.  Guitob- 
bhkbSiv&h        ....    8N.W.,1M 

8oe  GoGABAX  iD.  Kabtiok  Chvkdbb  SnraH 

[R  U  R.,  Sup.  VoL,  lOOa 
aC.8W.R^614 


114. 


Suit  for  specific  perform* 


ance  of  condition  of  lease. — A  suit  to  obtain 
specific  performance  of  the  conditions  of  a  lease,  and 
not  to  cancel  the  lease  or  eject  the  tenant  from  hia 
holding,  is  cognisable  by  a  Civil  Court,  and  not  by 
the  Revenue  (>>urt.  Abdool  Qhitvkbbv.  Goodbbb 
Rai         .        .        .        .    2  Agra,  Ft.  n,  192 

-  Suit  for  declaration  of  title 


115. 

as  holder  of  revenue-paying  estate  and  for 
ejectment. — A  suit  for  a  declamtion  that  the  de- 
fendant holds  an  estate  paying  revenue  to  Govern- 
ment as  a  manager  subject  to  ejectment  at  wiU,  and 
not  under  a  perpetual  lease  at  a  fixed  rate  of  rent,  and 
for  the  defendant's  ejectment,  is  one  cognisable  by 
the  Civil  Courts.  MAHA¥TffAT)  Abu  Japab  o.  Wau 
Mahamxad  .    LIa.R.,dA]L»8L 

•  Suit  for  mesne  profits.— The 


ua 

jurisdiction  in  the  case  of  a  claim  to  mesne  profits  is 
in  the  Civil  and  not  the  Revenue  Court.    Suuhjlub 

T.AT.T.  ff,  RAlf  Lall 

[1 N.  W.,  177 :  Ed.  1878, 266 


117.- 


-  Suit  to  eject  ex-proprietary 


tenant  as  trespasser  and  recover  mesne 
profits.— A  suit  to  eject  from  land  as  a  trespasser, 
a  person  who  has  entered  upon  such  land  asserting 
his  claim  to  the  status  of  an  ex-proprietary  tenant, 
and  to  recover  from  him  mesne  profitsi,  is  a  aoii 
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^^continued. 

coeniaable   by  the  Civil  Court.     Baxhat  Ram  «.. 

WazirAll       .        .        .    LI-.B,1A1L,448 


ua 


Suit  to    have  land    re- 


stored to  original  condition  after  illegal 
plantibig  of  trees  by  tenant. — Where  the  suit 
was  not  for  ejectment  under  Act  X,  but  the  zemin- 
dar chumed  to  have  the  land  restored  to  its  original 
condition  by  the  removal  of  trees  illegally  planted  by 
the  cultivator, — Seld  that  such  suit  was  cognisable 
by  the  Civil  Court,  and  not  by  the  Revenue  Court. 
Jhoka  SuiaH  V,  Nbaz  Begum 

[2  Agra,  Ft  II,  188 

119. Suit  by  assignee  of  inter- 


est for  share  of  land.~Li  a  solehnamah  between 
£,,  the  assignor  of  the  plaintiff,  and  the  defendant 
and  a  third  party,  it  was  agreed  that  as  B.  held  less 
seer  land  than  the  other  two  persons,  there  should  be 
an  equal  division  between  the  shareholders  within  a 
certain  time,  and  in  case  no  division  took  place,  that 
B,  should  be  entitied  tx>  damages.  The  pl^ntiff  sued 
to  recover  possession  of  certain  sir  land  and  a  cer- 
tain sum  as  damages  for  the  breach  of  the  contract. 
Meld  that,  if  the  suit  was  regarded  as  one  brought 
by  a  proprietor,  who  had  purchased  a  certain  share, 
the  suit  was  not  cognisable^  in  the  CivU  Courts. 
JvBBUHPHUir  SnroH  o.  Shiobaj  Sin&h 

[6N.W^184 


lao. 


Suit  for  possession  of  land 


under  kabnliat. — Landholder  and  tenant,^ 
Belinquiehmeni  by  oecupancy-tenani  of  hi*  holding, 
— JSffeot  qf  relinquithmeni  on  eo-eharers, — Act 
XVIII  of  1873  (N,'W,  P.  Seni  Act),  «.  8,  9,  96. 
— Speeifie  performance  of  contract. — JT.,  the  occu- 
pancy-tenant of  certain  land,  to  whom  the  land- 
holder had  granted  a  lease  thereof  for  a  certain  term, 
gave  the  latter  a  kabuliat  containing  the  following 
clause:  "On  the  expiration  of  the  term  the  land- 
holder shiUl  have  the  power  to  keep  the  said  land 
under  mv  cultivation  at  the  former  rent,  or  at  an 
enhanced  rent  as  may  be  agreed  upon  between  the 
parties,  or  he  may  make  over  the  land  to  some  other 
cultivator  at  an  enhanced  rent  fixed  by  himself." 
K.  died  before  the  expiration  of  the  lease,  and  was 
succeeded  by  his  sons.  On  the  expiration  of  the 
lease  the  landholder  sued  K.'t  sons  in  the  Civil  Court 
for  possession  of  the  land,  ckdming  under  the  kabu- 
liat. Per  Mahmood,  J. — That,  inasmuch  as  the 
plaintiff  did  not  seek  the  determination  of  the  class 
of  the  defendants'  tenure,  and  the  suit  could  not  be 
regarded  as  one  for  ejectment  of  a  tenant  in  the 
manner  provided  by  the  Rent  Act,  but  was  one  for 
specific  performance  of  a  contract,  based  on  the 
Inbuliat,  according  to  the  terms  of  which  the 
plaintiff  was  entitl^,  it  was  alleged,  to  oust  the  de- 
fendants, the  suit  was  cognisable  in  the  CivU  Court. 
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tinued. 
Suit  for  possession  of  land  under  kabu- 
liat— continued. 
Per  curiam. — That  whatever  might  have  been  the 
effect  of  the  kabuliat  as  regards  JT.  it  could  not  de- 
feat the  rights  of  his  sons,  who  had  become  by  in- 
heritance co-sharers  in  the  right  of  occupancy  or  had 
succeeded  thereto  under  the  provisions  of  the  Rent 
Act.    Lalji  v.  NABAif         .  I.  la.  B.»  6  AIL,  lOS 


121. 


Suit  for  declaration  that 


land  is  plaintiffs  sir  and  defendant  a  les- 
see.— Landholder  and  tenant, — A  zemindar  claimed 
a  declaration  that  certain  land  was  his  sfr  and  that 
the  defendants  were  in  possession  thereof  as  his  les- 
sees. The  defendants  resisted  the  claim  on  the 
ground  that  they  were  tenants  of  the  land  at  fixed 
rates,  and  not  lessees  of  it  as  the  plaintiff's  sfr. 
Seld  that  the  suit  raised  the  question  whether  the 
land  was  air,  in  respect  of  which  no  occupancy-rights 
could  be  created  except  by  contract,  and  whether  the 
defendants  were  the  plaintiff's  lessees,  and  that  this 
was  a  question  purely  of  contract,  and  one  which  was 
cognisable  in  the  Civil  Courts.  Eauleshab  Paitday 
V.  OiKDHAni  Singh     .        .  X  L.  B.,  7  AIL,  8d8 

Suit  for  possession  against 


122.  — ^— 

trespassers.— ^.- IF.  P.  Bent  Ad,  1873,  XFIII, 
9.  9. — Sale  of  occupanoy-righU  with  zemindar^e 
eon»ent. — Acceptance  of  rent  by  zemindar  firom 
oMM^f.— -Under  a  deed  dated  in  1879,  the  occu- 
pancy-tenants of  land  in  a  village  sold  their  occu- 
pancy-rights, and  the  Kemindars  instituted  a  suit 
for  a  declaiation  that  the  sale-deed  was  invalid 
under  section  9  of  Act  XYIII  of  1873  (the  N.-W. 
P.  Rent  Act  in  force  in  1879),  and  for  ejectmenir 
of  the  vendees,  who  had  obtained  possession  of  the 
land.  It  was  found  that  the  asemindars  had  con- 
sented to  the  sale  to  the  vendees,  and  received  from 
them  arrears  of  rent  due  on  the  holding  by  the  vend- 
ors, and  had  recognised  them  as  tenants.  Seld^ 
per  Mahhoos,  J.  (Ou>fieu),  J.,  dissenting),  that 
the  zemindars  having  accepted  the  vendees  as  tenant* 
and  taken  rent  from  them,  a  tenancy  was  thereby 
constituted  under  the  Bent  Law;  that  the  vendees 
were  therefore  not  trespassers;  and  that  therefore 
the  question  as  to  ejectment  did  not  fall  within  the 
jurisdiction  of  the  Civil  Court.  Dttboa  v.  jHnravBi 
[L  la.  B.,  7  AIL,  611 

Upheld  on  appeal  under  the  Letters  Ftttent  in 
jHiirouBi  TiWABi «.  DuseA 

[L  la.  B.,  7  AIL,  87S 

Beversing  the  decision  of  Oldvibld,  J. 


128. 


N.'W.  P.  Bent 

Act,  XVIII  of  1873,  99.  36,  39.^8.  caused  a  notice 
of  ejectment  to  be  served  upon  K.  in  respect  of  cer- 
tain land,  alleging  that  he  held  the  same  by  virtoe  of 
a  lease  which  had  expired  JT.  contested  his  liability 
to  be  ejected  under  section  89,  denying  that  he  held 
the  land  by  virtue  of  such  lease  and  alleging  that 
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Suit  for  poweBSion  against  trespaaaers 

— eoutinued. 
he  held  it  under  a  right  of  occapancy.  The  Revenue 
Court  decided  that  f.  held  the  land  under  a  right  of 
occupancy  and  not  under  such  lease.  8,  thereupon 
sued  K,  in  the  Civil  Court,  claiming  possession  of 
such  land,  on  the  allegation  that  JT.  was  a  trespasser 
wrongfully  retaining  possession  thereof  after  the  ex- 
piration of  his  lease.  Beld  that  the  suit  was  cognis- 
able in  the  Civil  Courts.  Sukhdaik  Misb  «. 
Kariic  Chaudhbi  .  L  la.  B^  8  A1L»  621 


124. 


Suit  for  demolition  of  a 

weVL— Landlord  and  Unant.^N.-W,  P.  Rent  Act, 
XVIII  of  1873,  #.  44.--A  suit  in  which  the  matter 
in  dispute  is  whether  a  huidholder  is  entitled  to  de- 
molish a  well  constructed  by  a  tenant  is  not  one  cog- 
nisable in  the  Revenue  Courts  but  in  the  Civil  Courts. 
Section  44  of  Act  XVIII  of  1873  implicitly  author- 
ises  tenants  of  all  classes  to  construct  wells  for  the 
improvement  of  the  land  held  by  them*  and  there- 
fore, where  a  well  constructed  by  a  tenant  benefits 
the  land  held  by  him,  a  suit  by  the  landholder  in  the 
Civil  Court  for  its  demolition  as  having  been  made 
without  his  consent  is  not  maintainable.  Raj  Baha- 
dur V.  BzBKHA  SoraH  L  I^  IL9  8  AIL,  85 


126. 


Suit  by  asaigiiee  of  rent 


agaixiat  tenant— JVl- TT.  P.  JUnt  Aei,  XII  of 
1881,  9,  93  (4).— A  suit  by  the  person,  to  whom  a 
landholder  has  assigned  rents  payable  to  him  by  ten- 
antSftfor  the  recovery  of  the  money  so  assigned,  is  a 
suit  cognisable  in  the  Civil  Courts  and  not  in  the 
Revenue.    Qakoa  Psasad  v.  Chaitdsawati 

[LIi.R.,7A11^266 


12e. 


Suit  for  ahare  of  revenue 


paid.— J«rw<Ktf<k>ii  of  Mevonuo  Court,— N.-IT.  P. 
Rent  Act,  XVIII  of  1873,  9.  93  (^).— On  the  death 
of  JT.  a  ^pute  arose  among  her  heirs  as  to  the  suc- 
cession to  the  share  of  a  village  of  which  she  was  the 
recorded  proprietor.  In  January  1874,  K,  who  was 
not  one  of  her  heirs,  and  who  was  not  a  shareholder 
of  such  village,  was  recorded  in  the  revenue  register 
as  lambardar  in  respect  of  her  share,  ^d  was  so  re- 
corded until  February  1878,  when  his  name  was  ex- 
punged, and  the  name  of  B,,  who  was  one  of  the 
heirs,  was  recorded  as  the  proprietor  of  such  share, 
if.  subsequently  sued  B.  to  recover  fi70-13-4,  being 
the  amount  which  he  had  paid  on  account  of  revenue 
in  respect  of  such  share  during  the  period  between 
January  1874  and  February  1878,  instituting  such 
suit  in  a  Civil  Court  (Munsif).  Held  that  the  suit 
was  not  one  cognisable  in  a, Revenue  Court  under  sec- 
tion 93  (^)  of  Act  XVIII  of  1873y  but  one  cognis- 
able in  a  Civil  Court  Nath  Pbabad  v  Baijvats 
[X  la.  1^3  AIL,  08 


127. 


'  Suit  for  declaration  of  pro- 


prietary right»  and  right  to  demand  rent.— 
N,'  W.  P.  Rent  Act  {Act  XVIU  of  1873), «.  93, 96, 
— The  plaintiffs  in  this  suit  claimed  a  dedaration  of 


JUBIBDICTIOir   OF   CZVUm   cotibt- 

eoniinned, 

2L  BENT  AND  REVENUE  SUITS,  BOMBAY, 
MADRAS,  AND  N.-W.  PROVINCES— eon- 
tinned. 
Suit  for  declaration  of  proprietary  right, 
and  right  to  demand  rent^coa^iiNM^ 

their  proprietary  right  in  respect  of  oertun  landi 
and  possession  of  the  lands,  alleging  that  the  defend- 
ants were  their  tenants,  and  liable  to  pay  rent  for 
the  lands.  The  defendsjits,  while  admitting  the  pro- 
prietary right  of  the  plaintiif  s,  alleged  that  they  psid 
the  revenue  assessed  on  the  lands,  that  they  paid  no 
rent,  and  that  the  plaintiffs  were  not  entitled  to  rent, 
and  they  styled  themselves  tenants  at  fixed  ntet. 
Seld,  on  appeal,  that,  as  the  defendants  substantislly 
denied  the  proprieta^  title  of  the  plaintiffs  and  §et 
up  a  title  of  their  own,  the  claim  of  the  plaintiffs  for 
a  declaration  of  their  proprietary  right  and  of  thdr 
right  to  demand  rent  was  a  matter  which  the  Civil 
Court  must  decide,  leaving  the  plaintiffs  to  sue  in  the 
Revenue  Court  to  eject  the  defendants,  and  to  re- 
cover rent,  if  the  position  of  the  defendants  as  ten- 
ants was  established.  Kafahia  v.  Ram  Kishik 
[I.Ii.B.,2AlL,429 

128.  — — ^  Suit  by  tenant  against 
sub-tenant  for  ejeotvient,—** Landholder"  ami 
*' tenant:'— Act  XII of  1881  (N.^W.  P,  Rent  Jet), 
Ch,  n  (B,),  99,  93,  95, 148,— The  pUintiffs,  alleging 
that  they  were  the  occupancy-tenants  of  certain  land, 
that  they  had  sub-let  its  cultivation  to  the  defend- 
ants, and  that  the  defendant  had  denied  their  title 
and  set  up  a  clium  to  be  the  tenant- in- chief  under 
the  zemindar,  sued  in  the  Civil  Court  to  establish  the 
right  they  claimed  to  the  land  and  for  possession  of 
the  land.  Held  that  the  cognisance  of  the  suit  in 
the  Civil  Court  was  not  barrod  by  sections  98  or  95 
of  the  N.-W.  P.  Rent  Act  Ribbak  «.  PabiaiT 
SiHGhH  .        .        .  L  I^  B^  6  AH,  81 


129. 


Suit  fbr  the  removal  of 


treea. — Landholder  and  tenant, — Ciml  and  RewMi 
CourU,—If,'W,  P.  Rent  Act  {XII  of  1881),  *.  93 
((). — Held  that  a  suit  by  a  landholdier  for  the  re- 
moval of  certain  trees  planted  by  the  defendants  upon 
land  held  by  them  as  the  plaintiff's  occupancy-tenanti 
was  cogpiisable  by  the  Civil  and  not  by  the  Revenne 
Court.  Deodat  Tiwari  v.  Qopi  Mter,  Weekly  Noiet, 
All,,  1882,  f,  102,  referred  to.  Gavoadhab  a 
Zahubbita       •  •  L  Ii.  B.»  8  All.,  446 


180. 


Suit  for 


^on    and 


mesne  profits  alleging  tenancy  and  diapoe- 
BeBBion.—Act  XVIIX  of  1873,  9,  95.— The  pUint- 
iffs  sued  to  recover  possession  of  certain  land  on  the 
averment  that  they  were  occupancy  tenants  and  the 
defendants  had  forcibly  dispossessed  them,  and  also  to 
recover  mesne  profits.  The  defendants  set  up  a  rival 
title,  but  were  found  by  the  Court  of  first  instance, 
which  decreed  the  claim,  to  be  the  plaintiff's  shikmis. 
The  decree  of  the  lower  Appellate  Court  dismissing 
the  suit  as  one  of  which  the  Civil  Courts  were  pre- 
cluded from  taking  cognisance  by  section  d5.  Act 
XVIII  of  1873,  was  reversed,  and  the  suit  remanded 
to  it  for  disposal  on  the  merits.  Mata  Pabshad  v. 
Jajbtki 7N.W.,2a6 
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JSL 


■  Suit  for  posseBsion  fil- 
leting tenancy  and  cUapoBseBsion.— ^.-TT.  P. 
Ment  Ad  XVIII  of  1873y  f.  P5.-~TheplamtiiE  sued  the 
defendanis  (who  were  not  his  landlords)  to  recover 
possession  of  certain  land  on  the  averment  that  he 
held  the  same  with  a  right  of  oocnpancy  and  had 
been  forcibly  dispossessed  by  them,  and  also  to 
recover  mesne  profits.  The  defendants  denied  the 
alleged  ejectment  and  alleged  that  they  were  in 
possession  of  the  land  under  a  lease  from  the  zemin- 
dar. It  was  held  that  the  suit  was  one  of  which  the 
Civil  Courts  could  take  cognisance.  Raohobab 
MifiSBKo.SiTAL  .         •    ITS.W^Wa 


182. 


Suit  for  poBseuion  after 


being  diaposBeased  unlawflilly.— ^.-TT.  P. 
SstU  Aet  XriU  of  1873,  #.  56.— It  was  held  that 
the  Civil  Courts  were  precluded  by  the  provisions  of 
section  96  of  Act  XYIII  of  1873  from  taking  cognis- 
ance of  a  chum  to  obtain  possession  of  a  tenant-hold- 
ing hased  on  the  averment  that  the  zemindar,  the 
real  defendant^  had  sanctioned  a  mortgage  of  the 
holding  to  the  plaintiff,  and  appropriated  the  mort- 
gage-money in  satisfaction  of  arrears  of  rent  due  by 
the  tenant,  tiie  mortgagor  and  pro  formd  defendant 
and  that,  having  pUced  the  plaintiff  into  possession, 
he  had  subsequently  wrongfully'  dispossessed  him. 
MuAzasiM  Au  ILsjlS  v.  Sheo  Pabshad 

[7N.W.,2t59 

138. Stiit  to   recover  air  land 


from,  person  having  no  right  to  poBBeasion. 
-^N.-W,  P.  EoMt  Act  XVIII  of  187Sy  9,  95.— It 
was  held  that  <^e  Civil  Courts  were  not  precluded  by 
the  provisions  of  section  95  of  Act  XYIII  of  1873 
from  taking  cognisance  of  a  suit  to  recover  possession 
of  s(r  land,  brought  on  the  allegation' that  the  defend- 
ants had  without  any  right  taken  possession  of  it. 
There  was  no  question  under  section  10  of  the  Act 
which  needed  to  be  determined,  but  only  the  question 
whether  the  defendants  took  possession  of  the  land 
in  dispute  with  or  without  right,  as  tresMssers  or  as 
tenants.    GmsA  o.  Didabi     .        .  7  N*.  W.,  267 


184.- 


Snitlfor  ejeotment  of  person 

wrongftilly  in  posBesaion  as  tenant.— if.- 
W.  P.  Retd  Aet,  XVIII  of  187S,  f.  95,— It  was  held 
(in  accordance  with  the  opinion  of  Tubkbb,  Sfakbib, 
and  Oldvibld,  JJ,  Stuabt.,  C,  J.,  and  Fbabsok, 
J.,  dissenting)  that  the  Civil  Courts  were  not  preclud- 
ed by  the  provisions  of  section  95  of  Act  XVIII  of 
1873  from  disposing,  after  the  passing  of  the  Act,  of 
a  suit  which  was  instituted  in  the  Court  of  first  in- 
stance before  the  passing  thereof,  in  which  the  main 
matter  in  dispute  was  whether  the  phuntiff  was  en- 
titled to  eject  the  defendants  from  their  holding  on 
the  ground  of  their  not  having  a  right  of  occupancv, 
and  retaining  possession  of  the  holding  wrongfully 
after  the  expiry  of  the  term  of  the  lease  granted  to 
their  father.  Basba  Pabshaj)  SivaH  v.  BkiMV- 
xaitdOdja         ....    7K.W.»818 


JURISDICTION    OF    CIVIL    COUBT^ 

continued, 

21.  BENT  AND  EEVENUE  SUITS,  BOMBAY, 
MADBAS,  AND  N.-W.  PBOVINCES -con- 
tinued. 


185. 


Suit  for  perpetual  ii^ono- 


tion  to  reatrain  ejeotment  of  tenant. — Act 
XII  of  1881  (N,'W.  P.  Sent  Act),  *.  95,— Act  I  of 
1877  ISpeoifle  SeUef  Act),  9,  56  (h)  and  (/).— A 
tenant,  on  whom  a  notice  of  ejectment  had  been 
served  under  the  N.-W.  P.  Bent  Act,  1881,  and 
whose  suit  to  contest  his  liability  to  ejectment, 
brought  under  that  Act,  had  failed,  sued  in  the  Civil 
Court  for  a  perpetual  injunction  to  prevent  his  eject- 
ment, basing  his  suit  on  an  agreement  that  he  should 
not  be  ejected  so  long  as  he  paid  a  certain  rent. 
Held  that  the  suit  was  not  maintainable,  the  juris- 
diction of  the  Civil  Court  being  excluded  by  section 
95  of  the  Bent  Act  and  by  section  66  (h)  and  (f), 
of  the  Specific  Belief  Act.  Mahip  Sikgh  o.  Chotu 
[I.  Iiu  B.,  6  AIL,  428 

186.  ^— — —  Suit  by  landlord  to  deter- 


mine nature  of  tenant'a  tenure.— -if .- TT.  P. 
Bent  Act  {Act  XII  of  1881),  «.  95  (a).— The  cognis- 
ance by  the  CivU  Courts  of  a  suit  by  a  landholder  for 
a  declaration  that  a  tenant  is  not  a  tenant  at  fixed 
rates,  or  an  occapancy  tenant,  but  a  tenant-at-will, 
is  be^ed  by  the  provisions  of  section  95  (a)  of  the 
N.-W.  P.  Bent  Act,  1881.  Maharaja  op  Bbnabbs 
0.  Akgan         .  .    I.  Ij.  B.,  7  AIL,  112 


187. 


Suit  fbr  declaration  of  pro- 


prietary right  to  land,— Suit  for  a  declaration 
that  tenant  ie  a  tenant-at-will  and  liable  to  have  hie 
rent  enhanced  at  will.— Act  XII of  1881  (N.-W,  P. 
Hent  Aci),  e,  95  (a)  and  {U, — A  suit  for  a  declanttion 
that  the  plaintiffs  are  the  proprietors  of  a  village, 
and  the  defendants  are  tenants  thereof  at  the  will  of 
the  plaintiffs  and  liable  to  have  the  rent  enhanced  at 
the  will  of  the  plaintiffs,  is,  as  regards  the  claim  for 
a  declaration  of  rigbt,  cognisable  in  the  CivU  Courts, 
but  not  as  regards  the  other  claims,  such  claims 
raising  questions  under  section  10  and  section  96  {a) 
and  {I),  N.-W.  P.  Bent  Act,  1881,  exclusively  cognis- 
able in  the  Bevenue  Court.  Antu  v.  Ghulaic 
MuHAKHAD  Khan    .        .    X  li.  B.,  6  All^  110 


188. 


Suit    to    recover    under 

grant  of  land  rent-firee.— JV^.-  W.  P.  JEtent  Act 
{XVin  of  187S),  3. 95  (c).—N.-  W,  P.  Land  Revenue 
Act  {Act  XIX  of  1873),  ##.  79,  241,-^uri9d%ei%on 
of  Bevenue  Court, — The  plaintiff  claimed  the  posses- 
sion of  certain  land  by  virtue  of  a  grant  thereof  to 
him,  not  merely  of  the  proprietary  right  in  such 
land,  but  of  the  rents  of  the  same  undiminished  by 
the  payment  of  the  revenue  assessed  thereon  which 
the  grantor  took  upon  himself  to  pay.  Held,  per 
Stuabt,  C.  J.,  Pbabsoh,  J.,  and  Sfanxie,  J,,  that 
the  suit  was  cognisable  by  the  Civil  Courts.  Jaoak 
Nath  Paitdat  V,  PaAO  Sutgh 

[LIi.B.,2AlI,646 


188. 


Suit  fbr  damagea  for  use 


and  occupation  of  land.— ^.-TT.  P.  Bent  Act 
{XII  of  1881),  9.  95  {l).'-Landholder  and  tenant.^ 


Digitized  by 


Google 


(    2867    ) 


DIGBST  OF  CASKS. 


(    2868    ) 


JUEIBDICnON    OF    CIVIIi    COUBT— 

conttHued, 

21.  RENT  AND  REVENUE  SUITS,  BOMBAY, 
MADRAS,  AND  N.-W.  PROVINCES--cc»n- 
Hnued. 

Bxdt  for  damages  for  use  and  oceupatioii 
of  land — continued. 

Sir  land,— Determination  of  rent  of  ex-proprietary 
tenant, — A  co-sharer,  in  whose  maJial,  assigned  on 
partition,  sir  land  belonging  to  another  co-sharer  had 
been  included,  without  having  applied  to  the  Beve- 
nae  Court  to  have  the  rent  of  the  latter  in  respect  of 
such  sir  land  determined,  under  section  95  (J)  of  Act 
XII  of  1881,  sued  the  Utter  in  the  Civil  Court  for 
damages  for  the  use  and  occupation  of  such  sir  laud 
**  without  obtaining  a  lease  or  having  the  rent  fixed." 
Reld,  following  the  principle  laid  down'  in  ^.  A. 
No,  914  of  1879,  that  such  suit  was  not  maintainable. 
Ram  Pbasas  Rai  v,  Dina  Kuab 

[L 1^  B.,  4  AIL,  516 


140. 


•  Landholder  and 


tenant. — Ex-proprietary  ienant,-^Ment  Act  XII  of 
1881  {N.-W,  P,  Rent  Act),  «.  95  (Q,  206,^T.,  who 
had  acquired  the  proprietary  rights  o^  Z>.  in  a  certain 
mahal,  sued  2>.  in  a  Civil  Court  for  damages  for  the 
use  and  occupation  of  sir  land  of  which  !>,,  on  losing 
such  rights,  had  become  by  law  the  ex-proprietary 
tenant.  Meld  that,  T,  being  2).'«  landlord,  such  suit 
was  not  maintiunable  in  the  Civil  Courts.  Mam 
Prasad  Raiy,  DinaKuar,  L  L,  fi.,  4  All,,  515  ;  8, 
A,  No.  768  of  1881 ;  and  8,  A.  No,  914  of  1879, 
followed.  Held,  also,  that  the  provisions  of  section 
206  of  the  N.-W.  P.  Rent  Act  were  not  applicable,  it 
not  being  possible  to  treat  the  suit  as  being  in  any 
respect  the  claim  that  alone  T,  was  entitled  to  make 
on  i>.,  which  was  a  claim  for  rent  assessed  or  ascer- 
tained in  the  mode  provided  in  that  Act.  Dhian 
Rai  «.  Tbakub  Rai    .        .    LL.B^5  A1L,26 


14L 


Suit  for  money  wrongly 


oolleoted  as  vent,— Lease  of  zemindari  rights. — 
Wrongful  dispossession,^ Lessor  and  lessee. — Suit 
for  compensation.— N.-W,  P,  Rent  Act  {XVIII  of 
1873j»  s.  95,  el,  {m),—A,  granted  B,  a  lease  of  his 
zemindari  rights  in  certain  villages  for  a  term  of 
years  at  a  fixed  annual  rent.  Two  years  before 
the  term  expired,  in  breach  of  the  conditions  of 
the  lease,  he  dispossessed  R.,  and  thereafter  made 
collections  of  rent  from  the  agricultural  tenants 
himself.  B,  sued  him  in  the  Civil  Court  to  recover 
the  money  so  collected  by  him  in  those  two  years.  - 
Held  (by  a  majority  of  the  Full  Bench)  that  the 
Courts  of  Revenue  were  open  to  B,,  and  that,  as  he 
coold  obtun  in  such  a  Court  the  relief  he  sought  in 
the  suit  by  an  application  for  compensation  for 
wrongful  dispossession,  the  Civil  Courts  could  not, 
under  clause  (m),  section  96  of  Act  XVIII  of  1873, 
take  cognisance  of  the  suit.  Per  Stuabt,  C,  J., 
and  SPAifKiB,  «^.— That  as  the  matter  was  not  one 
on  which  B.  could  make  an  application  to  a  Revenue 
Court  of  the  nature  mentioned  in  clause  (m),  section 
95  of  Act  XVIII  of  1873,  the  suit  was  properly 
instituted  in  the  Civil  Court.  Abdul  Aziz  v,  Wali 
Ekah  .  I.  Ii.  IU  1  AIL»  888 
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142. Snitfbr  poasessioii  of  land 

and  for  mesne  profltB.—^.- «r.  P,  Jtent  Act 
(Ant  XFUI  of  1813),  s,  95  (m)  and  (n),—Metfemme 
Court,  Jurisdiction  of,—T,,  the  occupancy  tenant  of 
certain  lands,  gave  K,  a  lease  of  his  occupancy  rights 
for  a  term  of  twenty  years.    In  the  execation  of 
a  decree  for  the  ejectment  of  2\  from  such  lands 
obtained  by  the  landholder  against  2*.   in  a  suit 
to  which  K.  was  no  party,  K.  was  ejected  from 
such   lands.      This   decree   was    subsequently    set 
aside,  and    T.  recovered   the  occupancy   of    snch 
lands.    Meld,  in  a  suit  by  K,  against  T,    and   the 
landholder,   in  which   K,  claimed   the   occupancy 
of  the  lands   and   mesne  profits   for   the    period 
during  his  dispossession,  in  virtue   of    the   lease, 
that  the  suit  was  cognisable  in  the  Civil  Courts^ 
and    not    one    on    the    subject-matter    of    which 
an  application  of  the  nature  mentioned  in  section 
96  of  Act  XVIII  of  1878  could  have  been   made, 
so  as    to    give   the   Courts  of  Revenue  exclusive 
jurisdiction  in  such  matter.    Kalian  Das  r.  Tika 
^^ I.Ia.B^2AlL.ld7 

148. 


Suit  for  oompensation  for 

WTongftadlapoeBession,--if.-ir.  P.  Rent  Act, 
1873,  s,  95,  cL  (m)  and  («).—  Wronsfkl  diepoeeeation 
of  Umd,—hL  an  estate  held  by  /S.  as  a  sub-proprietor 
he  held  certain  land  with  a  right  of  occupancy.  O^ 
the  zemindar,  obtained  a  decree  against  iS.  in  a  Civil 
Court  for  the  possession  of  the  estate,  in  execation 
of  which  he  ousted  8,  from  the  estate  including  the 
land  held  by  him  mth  a  right  of  occupancy.  This 
decree  having  been  set  aside,  8,  recovered  the  poeses- 
sion  of  the  estate  including  such  land,  and  sued  G, 
in  the  Civil  Court  for  the  value  of  the  crops  stand- 
ing on  such  hind  at  the  time  he  was  ousted  from  it 
by  &,,  and  for  the  rents  of  a  portion  of  8n<^  land 
which  &,  had  let  to  tenants  wUle  in  possession  of 
it.  Held  that  the  suit  was  cognisable  by  the  CSvil 
Courts,  and  that  0^.  was  liable  for  such  rente.  Sa vai 
Ram  17.  Gib  Prasad  Singh  .  L  I^  R.,  2  AIL,  707 
144. 


Suit  for   declaration   of 

right  to  re-formed  iB^idL— Landlord  and  tenant. 
—Submergence  of  occupancy  tenants  land,-~£Hlm' 
vion,— Liability  for  rent,— Resumption  by  land- 
holder,—Custom.— N,-W.  P,  Rem  Act  (XII  of 
1881),  s,  95  (»}.— A  Undholder,  aUeging  that  by 
local  custom  when  land  was  submei^ed,  and  the 
tenant  ceased  to  pay  rent  for  the  same,  his  lif ht 
to  it  abated,  and  when  the  hmd  reappeared  the 
hmdholder  was  entitled  to  possession  thereof;  that 
certain  land  belonging  to  him  had  been  submerged, 
and  the  occupancy-tenant  thereof  had  ceased  to  pay 
rent  for  it ;  and  that  such  land  had  reappeared  and 
had  come  into  his  possession  under  such  custom, 
sued  such  tenant  in  the  Civil  Court  for  a  declaration 
of  his  right  to  the  possession  of  it.  Beld  that  the 
suit,  even  if  maintwnable,  was  not,  with  reference 
to  the  provisions  of  section  95  (»)  of  Act  XII  of 
1881,  cognisable  in  the  Civil  Courts.  Kitpil  Rax 
9.  Radha  F&asad  .  I.  L.  B^  6  Ali,  200 
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140. 


Suit  for  recovery  of  land 


of  which  tenant  has  been  disposBeBsed.— 
delation  of  landlord  and  tenant  admitted, — Aet 
XII  of  1881,  «.  95  (»).--A  landholder  served  a 
notice  of  ejectment  on  O,,  under  the  provisions  of 
section  36  of  the  Bent  Act  (N.-W.  P.),  as  a  tenant- 
at>will.  Under  the  provisions  of  section  39  of  the 
Act  (7.  contested  his  liability  to  be  ejected,  on  the 
groond  that  he  was  not  a  tenant-at-will,  bat  one 
holding  by  virtae  of  an  agreement  executed  in  his 
favour  by  the  landholder.  The  qnestion  of  G.*9 
liability  to  be  ejected  was  decided  adversely  to  him, 
-and  he  was  ejected  under  section  40  of  the  Act. 
He  subsequently  sued  the  landholder  in  the  Civil 
Court  for  possession  of  the  land,  by  virtue  of  the 
agreement,  alleging  that  his  ejectment  was  a  breach 
of  such  agreement.  The  landholder's  defence  to 
this  suit  was  that  G.  had  been  rightfully  ejected. 
Seld  that  inasmuch  as  the  relation  of  Umdlord 
and  tenant  between  the  parties  at  the  time  of  the 
proceedings  under  the  Rent  Act  was  admitted,  and 
the  dispute  in  the  suit  could  appropriately  form 
the  subject  of  an  application  under  clause  (n)  of 
section  95  of  that  Act,  the  smt  was  not  cognisable 
in  the  CSvil  Courts.  Muhammad  Abu  Jafar  v. 
Wali  Mukammad,  L  L.  H.,  8  AIL,  81;  Sukkdatk 
Mier  V.  Karim  Chaudkri,  J.  L.  It.,  3  AH,  521 ; 
Kanahia  v.  Ram  Kishen,  I.  Z,  R,,  2  AIL,  429, 
distinguished.  Shimbku  Narain  Singh  v.  Bacheha, 
L  L.  R,,  2  AIL,  200,  referred  to.  Qakql  Ram  v. 
Bmri  Ram     .        .        .     .  L 1^  B.»  7  AIL,  148 


14a 


Suit   for    declaration  of 

right  as  ten&nt,'-Landholder  and  tenant— J)e» 
claraiorff  decree,-- Aet  XII  nf  1881,  #.  95  (»).— A 
suit  in  which  the  plaintiif  claims,  as  the  tenant 
of  land,  that  he  may  be  declared  to  be  the  tenant, 
and  that  the  defendant,  the  landholder,  may  be 
restrained  from  interfering  with  his  right  to  the 
land  as  a  tenant,  and  in  which  the  defendant  denies 
the  relation  between  him  and  the  plaintiff  of  land- 
holder and  tenant,  is  not  a  suit  which  is  exclusively 
cognisable  in  the  Revenue  Court.  Shbosisht 
Nasain  Sihoh  o.  Rambshab  Dial 

[L  la.  RETAIL,  188 


147. 


Suit  for  rent  where  the 


right  to  receive  it  is  disputed.— ^.-TT.  P. 
Rent  Act  {XU  of  1881),  e.  148,— Landholder  and 
tenant. — Third  pereon. — In  a  suit  for  rent  between 
a  landholder  and  a  tenant  under  the  N.-W.  P.  Rent 
Act,  I88I,  where  the  right  to  receive  rent  is  disputed, 
any  rights  which  the  landholder  may  have  against 
the  third  person,  who  has  been  made  a  party  to 
the  suit,  under  section  148  of  the  Act,  can  only  be 
enforced  through  tiie  medium  of  the  Civil  Court  by  a 
suit  for  decbiration  of  title  and  for  recovery  of  any 
rents  improperly  collected  by  such  person.  Held, 
therefore,  where  in  such  a  suit  it  was  found  that  the 
third  person  had  actually  and  in  good  faith  received 
the  rant  sued  lor,  the  claim  should  not  have  been  de- 
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Suit  for  rent  where  the  right  to  receive 
it  is  diaputed—eontinued. 

creed  against  him,  but  should  have  been  dismissed. 
Madho  Pbasad  v.  Akbab  .  L  la.  IU  5  AIL,  608 


148. 


Suit     for      oontribution 


among  pattidars  for  Government  revenue. 
— Revenue  Court. — N.-W,  F.  Land  Revenue  Act 
(Act  XIX  of  187S). — The  question  in  the  case  was 
whether  the  plaintiff,  a  pattidar  who  had  paid  a  sum  on 
account  of  a  demand  for  Government  revenue,  should 
sue  to  recover  from  the  defendants,  his  co-pattidars, 
the  balance  in  excess  of  his  own  quota  in  the  Civil  or 
in  the  Revenue  Court.  Held  (Sfankib,  J.,  dissent- 
ing) that  the  Civil  Courts  were  competent  to  enter- 
tam  suits  of  the  nature.  Per  Spankib,  J.,  contra. 
Ram  Dial  v,  Gulab  SiiraH    •  L  Ij.  lU  1  AIL,  26 


149. 


Suits  for  determination  of 


rights,— Reoord'Of-righte,  Rntriee  in.—N,-W.  P, 
Land  Ref>enue  Act  XIX  of  1873,  se.  62,  91,  94,  241. 
— Jurisdiction  of  Revenue  Court* , — The  Civil  Courts 
are  not  competent  to  try  suits  to  alter  or  amend  a 
record-of-rights,  or  to  give  directions  in  respect  of 
the  same,  but  they  are  not  debarred  from  entertain- 
^  ing  p,nA  determining  questions  of  right  merely  be- 
cause such  questions  have  beeil  the  subject  of  entries 
in  the  record-of-rights,  and  because  such  determina- 
tion may  show  that  such  entries  are  wrong  and  need 
correction.  Consequently,  a  claim  in  the  Civil  Court 
for  a  declaration  of  the  right  to  make  certain  collec- 
tions of  rent  and  to  defray  therewith  certain  village 
expenses,  though  such  right  had  been  the  subject  of 
an  entry  in  the  record-of-rights  adverse  to  the  person 
claiming  such  right,  was  held  to  be  maintainable. 
SuiTDAB  V,  Khitkan  Sikoh  .  L  la.  B.,  1  AIL,  814 


160. 


Suit  for  declaration    of 


right  to  semindari  oesses. — N.-W.  P.  Land 
Revenue  Aet,  XIX  of  1873, «.  66.—Beng,  Reg.  VII  of 
1822,  9,  9,  cL  i, — Notwithstanding  that  zemindari 
cesses  cannot  be  collected  until  recognised  and  sanc- 
tioned by  the  settlement  authorities,  there  is  nothing 
in  Regulation  VII  of  1822,  or  Act  XIX  of  1873,  to 
preclude  a  Civil  Court  from  taking  cognisance  of 
suits  seeking  a  declaration  of  zemindi^  rights  to  such 
oesses.    Akbab  Khajt  v,  Shbohatan 

[L  U  B^  1  AIL,  878 

16L 


Suit  to  enforce  cess.— J^.-  W, 

P.  Land  Revenue  Act,  XIX  of  1878,  e,  66,— A  cess 
leviable  in  accordance  with  village  custom  which  ia 
not  recorded  under  the  general  or  special  sanction  of 
the  Local  Government  cannot,  under  section  66  of 
Act  XIX  of  1878,  be  enforced  in  a  Civil  Court  Lala 
9.  HiBASiiraH         .         .       XIa.Bi»2  AIL,40 


162. 


Suit  to  dispute  partition 


by  Bevenne  Coxxrt—Qneetion  of  proprietary 
right  decided  hg  Revenue  Court  under  Act  XIX  of 
1873  (N.'W.  P,  Land  Revenue  Aet),  s.  113.— OmU- 
Hon  bg  Revenue  OouH  toflwne  decree. — Decision 
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21.  RENT  AND  REVENUE  SUITS,  BOMBAY, 
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tinned. 

Suit  to  dispute   partition  by  Revenue 

Coxat-'continued. 

of  Bevenue  Court  not  open  to  attack  by  9uii  in  Civil 
Court.— A  Revenue  Court  acting  nnder  the  provi- 
sionB  of  sections  112  and  118  of  the  N.-W.  P.  Land 
Reyenue  Act  (XIX  of  1878),  recorded  a  proceeding 
declaring  the  natore  and  extent  of  the  respective 
rights  of  the  parties  before  the  Court,  and  pre- 
scribing the  mode  in  which  partition  should  be 
effected.  No  decree  was  framed  in  accordance  with 
this  proceeding.  Seld  that  the  proceeding  of  the 
Revenue  Court  was  a  decision  by  a  Court  of  com- 
petent jurisdiction,  and  could  not  be  interfered  with 
by  a  suit  in  the  Civil  Court  disputing  its  correctness. 
Bhola  «.  Raxdhih  •        .    1  la.  R.,  7  All«»  SM 

SeeBjiSnT  SuraH  Ilahi  Bakbh 

[L 14.  R^  6  All,  520 


16a 


Suit  after  partition  on 


referenoe  to  arbitration.— Co-«Aar0r«  in  tir 
land. — DeUmUnation  of  rights. — ^An  agreement  to 
refer  to  arbitration  tiie  partition  of  a  mahal  provided 
that,  if  sir  land  belonging  to  one  co-sharer  were  as- 
signed to  another  co-sharer,  the  co-sharer  to  whom 
the  same  belonged  should  surrender  it  to  the  co- 
sharer  to  whom  it  might  be  assigned.  The  arbi- 
trator assigned  certain  sfr  land  belonging  to  the 
defendants  in  this  suit  to  the  plaintiffs.  The  parti- 
tion was  concluded  according  to  the  terms  A  the 
award.  The  defendants  refused  to  surrender  such 
land  to  the  plaintiffs.  The  plaintiffs  distrained  the 
produce  of  such  land,  alleging  that  it  was  held  by 
certain  persons  as  their  tenants  and  arrears  of  rent 
were  due;  The  defendants  thereupon  sued  the 
plaintiffs  and  such  persons  in  the  Revenue  Court, 
claiming  such  produce  as  their  own.  The  Revenue 
Court  held  that  such  distress  was  illegal,  as  such  land 
was  in  the  possession  and  cultivation  of  the  defend- 
ants as  occupancy  tenants  under  section  125  of  Act 
XIX  of  1878.  The  plaintiffs  subsequently  sued  the 
defendants  in  the  Civil  Court  for  possession  of  such 
land,  basing  such  suit  on  the  partition  proceedings. 
Meld  that  the  decision  of  the  Revenue  Court  did  not 
debar  the  Civil  Courts  from  determining  the  rights 
of  the  parties  under  the  partition,  and  such  suit  was 
cognisable  in  the  Civil  Courts.  Abhai  Pakdkt  v. 
BHAawAir  Pandey  I.  Lu  R^  8  ^n,,  818 


154. 


Suit  for  possession  of  land 

assigned  on  condition  of  Berviee.— Resump- 
tion and  asseMsment  of  rent, — N.-W,  JP,  Zand 
Bevenue  Act  XIX  of  JS73,  w.  79  and  j84i.— The 
plaintiffs  sued  for  possession  of  certain  land  in  a 
village  alleging  that  it  had  been  assigned  to  a  prede- 
cessor of  the  defendant  to  hold  so  long  as  he  and  his 
successors  continued  to  perform  the  duties  of  village 
watchmen,  and  that  the  defendant  had  ceased  to  per- 
form those  duties  and  was  holding  as  a  trespasser. 
The  defendant  alleged  that  he  and  his  predecessors 
bad  held  the  land  rent-free  for  200  years,  and  that 
he  held  it  as  a  proprietor.     Seld  that  the  plaintiffs' 


jmEUSDicnoir  op  civil,  ooubt- 

continued. 

21.  RENT  AND  REVENUE  SUITS,  BOMBAY, 
MADRAS,  AND  N.-W.  PROVINCES-fw 
tinned. 

Suit  for  possession  of  land  assigned  on 
condition  of  Berwick— eoniinm^. 

claim  was  not  one  to  resume  such  a  grant  or  to 
assess  rent  on  the  land,  of  which  a  Revenue  Coon 
'could  take  cognisance  under  sections  80  and  9» 
(c)  of  Act  XVIII  of  1873  or  sections  79  and  241  (A) 
of  Act  XIX  of  1878,  but  one  which  was  cognisaliie 
by  the  Civil  Courts.    Pubak  Mal  «.  Padma 

[L  L.  R.,  2  All.,  78S 


165. 


Be»umpii(m  of 


rent  free  grant.— Act  XII  of  1881,  m.  30,  95  (c).- 
Act  XIX  of  1873,  9,  241  (A).— A  zemindar  brought 
a  suit  to  recover  possession  of  certain  land  in  the 
village  which  was  held  by  the  defendants  rent-free, 
in  consideration  of  rendering  services  as  klien- 
patis,  on  the  ground  that  he  was  entitled,  as  semin* 
dar,  to  dispense  with  their  services,  and  that  there- 
fore they  no  longer  possessed  any  right  to  hold  tht 
land.  The  claim  was  resisted  by  the  khera-patis  oo 
the  ground  that  for  many  years  they  had  been  in 
possession  of  the  hind  as  muafi-holders.  Meld  that 
the  dispute  so  raised  was  a  matter  which  could  form 
the  subject  of  an  application  to  resume  a  rent-free 
grant  within  the  meaning  of  section  80  of  the 
N.-W.  P.  Rent  Act  (XU  of  1881),  and  thit 
the  cognisance  of  the  suit  by  the  Civil  Coort  wis 
therefore  barred  by  clause  (c)  of  section  96  of  thit 
Act,  and  that,  for  similar  reasons,  the  CivU  Coviij 
nnder  clause  (A)  of  section  241  of  the  N.-W.  P.  Luui 
Revenue  Act  (XIX  of  1873)  could  not  exercise 
jurisdiction  over  the  matter  of  the  suit.  Tiea  Ra 
V.  KHrDA  Tab  Khak     .   L  la.  R.,  8  All,  191 

156.  Suit  for    possession  of 

rent-free  and  revenue-firee  tenuxeB.^AsMis- 
ment  and  eeitlement  of  revenue  J^ee  land. — Aei  III 
of  1873  (N.-W.  i>.  Zand  Bevenue  Act),  s.  Ul- 
Certun  land  was  settled  with  the  defendants  in  this 
suit.  The  Settlement  Officer  having  declared  that 
the  plaintiffs  in  this  suit  had  acquired  a  proprietary 
right  to  such  land  under  the  provisions  of  section  83 
of  Act  XIX  of  1878  and  were  entitied  to  hold  it 
rent-free,  the  defendants  applied  to  the  Settlement 
Officer  to  assess  Such  hmd  and  to  settle  it  with  the 
plaintiffs  as  the  i>ersons  in  actual  possession  ss  pro- 
prietors. This  having  been  done  by  the  Settlement 
Officer,  the  plaintiffs  sued  the  defendants  to  be  main- 
tained in  possession  of  such  land  free  of  revenne  and 
for  the  cancelment  of  the  Settiement  Officer's  order- 
BeU  that,  under  section  241  of  Act  XIX  of  1873,  the 
suit  was  not  cognisable  in  the  Civil  Courts.  ZauH 
SiKGH  V,  Ujagas  Sikgh  .  I.  Ii.  R.»  8  AIL,  867 

157. Suit  to  set  aside  OoUector's 


order  for  oonttihxitiOTL—Malikana.'-Oot^r*' 
ment  revenue,  —  i^..  W.  P.  Zand  Bevewe  Aef 
{Act  XIX  of  1873),  9.  241  (6).— At  the  settiement 
of  a  certain  village,  a  mallkana  allowance  of  10  per 
cent,  on  the  revenue  was  reserved  for  p.,  the  tslook- 
dar  to  whom  the  viUage  belonged.     At  th    same 
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Bait  to  set  aside  Collector's  order  for 
oontrihution—eonUnned. 

settlement,  the  muaft  holding  of  ^.  in  the  -village 
was  reenmed,  and  asseftsed  to  revenue;  but  A.  re- 
fused to  engage  for  it,  and  it  was  therefore  merged 
for  revenue  purposes  in  the  mehal  of  the  village, 
though  still  held  by  ^.  In  1872,  A,  obtained  in  the 
Civil  Court  a  decree  by  which  he  was  declared  to  be 
the  proprietor  of  his  holding,  and  to  be  entitled 
to  engage  for  it  separately ;  and  thereupon  the  Col- 
lector constituted  the  holding  a  separate  mehal 
by  causing  a  khewat  to  be  prepared,  and  fixing 
the  proportion  of  the  revenue  assessed  upon  the 
entire  mehal  which  the  muafi  holding  should  bear, 
'  Subsequently  the  zemindars  of  the  village  applied  to 
the  Collector  that  A,  might  be  made  to  contribute 
towards  the  payment  of  the  malikana  allowance  of  the 
talookdar.  The  Collector  passed  an  order -declaring 
^.  to  be  liable  to  such  contribution;  and  A.  then 
instituted  a  suit  for  cancelment  of  the  Collector's 
order,  for  a  declaration  of  his  non-liability  to  contri- 
bute to  the  malikana  allowance  of  the  talookdar,  and 
for  a  refund  of  contribution  already  paid.  JSeld 
that,  inasmuch  as  the  decree  of  the  Civil  Court  in 
1872  and  the  proceedings  of  the  Collector  consequent 
thereon  constituted  the  muafi  holding  a  "mehal'' 
in  the  terms  of  section  3,  Act  XIX  of  1873,  and 
by  the  terms  of  sections  63-56  of  the  same  Act,  a 
malikana  allowance,  such  as  that  under  reference,  is 
"  revenue,"  and  section  241  (&)  bars  the  jurisdiction 
of  the  Civil  Courte  in  matters  regarding  the  amount 
of  revenue  to  be  assessed  on  any  mehal,  the  suit  was 
not  cognisable  by  a  Civil  Court.  Gatadat  «. 
KuTUB-nN-zri88A      •        .    L  la.  B.y  6  Ally  678 

168. Suit  for  declaration  of  non- 
liability of  land  to  asseasment  of  revenue.— 

Jurudiction  of  Civil  Cowrt,-- Declaratory  decree.^ 
Act  XIX  of  1873,  *.  ^i.— The  CivU  Courts  are 
not  debarred  by  section  241  of  Act  XIX  of  1873 
(N.-W.  P.  Land  Revenue  Act)  from  taking 
cognisance  of  a  suit  for  a  declaration  that  land, 
wl^ch  the  Revenue  Officers  seek,  under  the  pro- 
visions of  that  Act,  to  assess  to  revenue,  is  included 
in  an  area  which  has  already  been  permanently 
settled,  and  is  therefore  not  liable  to  further  assess- 
ment. Oo9emm€nt  v.  Maj  Kiehen  Singh,  9  W,  H,, 
427  ;  Collector  of  Fnttehpore  v.  Munglee  Perehad, 
N.  W.  P.,  S.  D.  A,,  1864,  p.  167;  Baghunath 
Suhaee  v.  Bishen  Singh,  JV.  W.  P.,  S.  2>.  A.,  1855, 
p.  302;  Zoolfikar  Ali  v.  Qhuneam  Baree,  2f.  W.  P., 
S,  D.  A,,  1865,  p.  92;  and  Uppu  Lakthmi  Bhay- 
amma  Qaru  v.  Pnrvis,  2  Mad,  167,  referred  to. 
Seobbtaby  07  State  vob  India  in  Council  «. 
Rax  U0BAH  Sdtgh  .    L  Lu  B.,  7  AIL,  140 


168. 


•  Suit  to  reoover  land  wrong- 


ly recorded  at  settlement.— Par^t<to»  of 
mehaL—N^'W.  P.  Land  Revenue  Act  XIX  of  1873, 
8,  241  (/). — B,,  the  recorded  proprietor  of  a  7  biswas 
10  biswansis  share  in  a  village,  the  recorded  area  of 


JUBI8DICTION    OF    CIVHi    COURT— 

continued, 

21.  BENT  AND  RBVBNUE  SUITS,  BOMBAY, 
MADRAS,  AND  N.-W.  PROVINCES— coi»- 
tinued. 

Suit  to  recover  land  wroncly  «>eoorded 

at  settlement — continued, 

which  was  476  bighas  and  6  biswas,  purchased  a  16 
biswansis  and  13^  kachwansis  share  in  the  same 
village.  In  1872,  at  the  time  of  settlement,  B,  was 
recorded  as  the  proprietor  of  an  8  biswas  6  biswansis 
and  18i  kachwansis  share,  and  the  area  of  this  was 
recorded  as  476  bighas  and  6  biswas,  that  is  to  say, 
the  same  area  as  was  recorded  before  the  purchase. 
In  1876,  S,  purchased  P.'«  rights  and  inteiestv 
in  the  village,  and  in  1877  applied  for  partition 
of  the  share  of  which  he  had  been  recorded  pro|n*ietor, 
and  the  same  was  partitioned,  an  ares  of  476  bighas 
and  6  biswas  being  allotted  to  him.  Subseqfuently 
he  brought  a  suit  agunst  the  proprietors  of  the  other 
estates  into  which  the  village  had  been  divided,  for 
61  bighas  4  biswas  «nd  8  biswansis  of  land,  alleging 
that,  at  the  settlement  of  1872,  the  area  of  B.'e  rights 
and  interests  had  been  erroneouslv  recorded  as  only 
476  bighas  and  6  biswas.  Held  that  the  suit  would 
not  lie  in  the  Civil  Court,  being  barred  by  the  pro- 
visions of  section  241  (/)  of  the  N.-W,  P.  Land 
Revenue  Act  (XIX  of  1873).  Habibullah  v.  Kunji 
Mai.         ....    L  la.  B.,  7  AIL,  447 

160. 


Suit  to   question  legality 

of  settlement  by  Collector.— ^»n»^m«»<  qf  set- 
tlement.^Fresh  $ettlement,—Act  XXX  of  1873,  *. 
241, — A  settlement  of  land  belonging  to  G,  and  which 
he  had  mortgaged,  having  been  annulled  under  section 
168  of  the  N.-W.  P.  Land  Revenue  Act  (XIX  of 
1878),  the  land  was  fanned  by  the  Collector  of  the 
District  under  section  159.  The  revenue  having  fallen 
into  arrears,  the  Collector,  under  the  same  section,  took 
the  land  under  his  own  management.  Subsequently, 
under  sections  165  and  48  of  the  Act,  the  land  was 
settled  with  0*8  wife.  In  a  suit  to  enforce  against 
the  lands  a  mortgage  executed  by  &,  to  the  plaintiff, 
-^Held  that  the  Court  was  precluded  by  the  terms  of 
section  241  (/)  of  the  Revenue  Act  from  entering 
into  the  question  whether  the  settlement  was  legally 
made  by  the  Collector  with  the  wife  of  the  mortgagor, 
that  she  must  therefore  be  taken  to  represent  such 
rights  and  interests  as  the  mortgagor  possessed,  and 
that  consequently  the  estate  was  liable  in  her  hands 
for  the  mortgage,  and  the  mortgagee  was  entitled  to 
claim  foreclosure  against  her,  Babi  Babu  «.  Guulb 
Chakd  .  I.  Ii.  B.,  7  AIL,  464 


161. 


Suit  to  resume  a  rent-firee 


grant— iSer««?M.—i\r.- IT.  P.  Bent  Act,  XII  of 
1881,  89,  3  (2),  30,  95 {o),-^N,^W,  P, Land  Bevenue 
Act,  XIX  of  1873,  88,  3  (4),  79-89,  241  (h),-^Beng, 
Begs,  nil  of  1793,  #.  41,  and  XIX  of  1793,  s,  10,^ 
A  suit  was  brought  for  the  ejectment  of  the  defend- 
ant from  certiuu  land,  on  the  allegations  that  it  was 
rent-paying  land  which  had  been  granted  to  the 
defendant's  vendor  by  the  plaintiff's  father  free  from 
payment  of  any  rent,  on  condition  that  he  should 
perform  certain  services  as  a  mimic,  and  that  these 
services  were  discontinued  by  the  defendant's  vendor. 
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21.  BBNT  AND  EBVENUE  SUITS,  BOMBAY, 
MADRAS,  AND  N.-W.  PROVINCES— oo». 
timud. 

Suit  to  resume  a  rent-free  grfint— co«<i- 
nued. 

The  plainMil  endeavoured  to  resume  the  Und  in 
the  Revenue  Court  as  a  rent-free  grant  under  sec- 
tion 30  of  the  N.-W.  P.  Rent  Act  (XII  of  1881), 
hut  the  application  was  reject«*d.  In  answer  to  the 
suit,  the  defendant  pleaded  that  it  was  not  cognis- 
able by  the  Civil  Court.  Held,  by  Oldfibld,  J. 
(Mahkood,  J.,  dissenting),  that  the  suit  could  not  be 
held  to  be  one  to  resume  a  rent-free  grant,  inasmuch 
as  there  was  no  rent-free  grant  at  all  in  the  sense  of 
section  30  of  the  Rent  Act,  and  that  the  Civil  Court 
therefore  had  jurisdiction  to  entertain  the  suit  Seld, 
by  Mahxood,  J,,  that  the  land  constituted  a  rent- 
free  grant,  that  the  claim  was  one  for  the  resumption 
of  such  grant  or  subjecting  it  to  assessment  to  rent, 
and  that  under  these  circumstances  the  suit  was  not 
cognisable  by  the  Civil'Court.  Per  Oldfibld,  J.,— 
The  definition  of  the  term  "rent"  in  section  8  of 
the  Rent  Act  was  intended  to  include  services  or 
labour  rendered  for  the  use  of  land,  and  the  grantee 
in  the  present  case  was  a  tenant  who  rendered  rent 
in  thii  sense  on  account  of  the  use  of  the  land.  Fur- 
ther, there  was  no  such  grant  as  is  contemplated  by 
section  30  of  the  Rent  Act,  inasmuch  as  that  section 
refers  to  grants  for  holding  laud  exempt  from  the 
payment  of  rent  alluded  to -in  section  10  of  Regula- 
tion XIX  of  1793,  and  that  Regulation,  assuming  it 
to  refer  to  grants  free  from  payment  of  rent  as  well 
as  of  revenue,  contemplated  grants  not  only  free  from 
payment  of  rent  in  cash  or  kind,  but  free  from  pay- 
ment of  anything  in  Ueu  thereof.  A  tenure  such  as 
in  the  present  case,  where  the  land  was  land  originally 
paying  rent  in  cash,  and  where  the  cash  rent  was  ex- 
changed for  rendition  of  services,  is  not  a  rent-free 
grant  within  the  meaning  of  the  ReguUtion,  nor 
consequently  of  section  3Q  of  the  Rent  Act.  Mutty 
Lall  Sen  Gf^wal  v.  DeehJear  Boy,  B,  L.  B,,  Sup,  Fol., 
774  :  9  W.B,  1 ;  and  Furan  Ma^.\Padma,  I.  L,  B., 
2  All,,  732,  referred  to.  Per  Mahicood,  J*. —The 
services  connected  with  the  grant  in  this  case  did 
not  constitute  "rent"  within  the  meaning  either 
of  the  N.-W.  P.  Rent  Act,  or  of  the  N.-W.  P. 
Land  Revenue  Act  (XIX  of  1873),  and  the  word 
"render"  in  section  3  of  the  former  Act  does  not 
include  or  imply  the  rendering  of  services  or  labour. 
The  word  "rent"  is  probably  used  as  the  equivalent 
of  the  Hindustani  words  la^an  or  poih  represent- 
ing the  compensation  receivable  by  the  landlord  for 
letting  the  land  to  a  cultivator,  and  section  8  of  the 
Rent  Act,  where  it  uses  the  expressions  "  paid,  deli- 
vered, or  rondered,"  must  be  taken  to  refer  re- 
spectively to  ront  paid  in  cash,  to  rent  delivered  in 
land,  and  to  rent  rendered  by  appraisement  or  valua- 
tion of  the  produce.  The  grant  in  the  present  case 
was  a  rent-&ee  grant  of  l£e  nature  of  chakran  or 
chakri,  i,e„  service  tenure,  to  which  section  41  of  the 
Regulation  VIII  of  1793  related.  The  incidents  of 
the  tenure  would  be  governed  by  section  30  of  the 
Bent  Act  and  sections  79-84  of  the  Land  Revenue 


JXTBISDICTIOK    OF    CIVIL    OOXJB5- 

eontinued. 

2h  RBNT  AND  RBVENUK  SUirS,  BOMBAY, 
MADRAS,  AND  N..W.  PROVINCES-co.- 
tinued. 

Bolt  to  restime  a  rent-fipee  grant— tfon^- 
nued. 

Act,  being  matters  outside  the  jurisdiction  of  tlu 
Civil  Court  The  scope  of  section  10  of  Regulation 
XIX  of  1793  is  not  limited  to  permanent  rent-free 
grants,  and  the  present  suit  was  in  respect  of  t 
matter  falling  within  section  95  (e)  of  the  Rent  Act, 
and  "provided  for  in  sections  79  to  89,  both  indo- 
sive,"  of  the  Land  Revenue  Act,  within  the  meamng 
of  section  241  (A)  of  the  latter  Act.  Pmram  Mai  r. 
Padma,  I.  L,  B.,  2  All,,  732  ;  Tika  Bam  v.  Khuda 
Tor  Khan,  I.  L,  B,,  7  AIL,  192  ;  and  Fbrbea  v.  Meer 
Mahomed  Tmquee,  13  Moor^e  I.  A.,  438,  referred  to. 
Wabib  Ali  v.  Muhakmad  Iskaii^ 

[I.I^&,8A11^563 


22.  REVENUE. 


lea. 


(Suit  to  try  liability  to 


public  revenue  on  laiicL--F>o»j^  aetsbye 
euiive  offimer  of  Ghvertunent^-The  Civil  Courts  hare 
jurisdiction  to  entertain  suits*  brought  to  try  qat§- 
tions  of  liability  to  the  public  rovenae  assessed  apon 
land.  Where  a  suit  is  brought  for  alleged  wrongfal 
acts  by  an  executive  officer  of  €K)vemment,  the  cir- 
cnmstance  that  the  acts  complained  of  were  done  in 
enforcing  payment  of  a  revenue  assessment  ttD^ 
tioned  by  Government  does  not,  per  se,  preclude  thi 
jurisdiction  of  the  Court  to  entertain  the  suit  Bnt 
acts  done  by  Government  through  its  execatiTs 
officers,  not  contrary  to  any  existing  right,  aocordiDg 
to  the  laws  administered  by  the  Municipal  Courts, 
although  they  may  amount  to  grievances,  would 
afford  no  cause  of  action  cognisable  'by  the  Ciril 
Courts.  XJPFiT  Lakshmi  Bhataioca  Gabu  «.  Prs- 
YiB 21Cad^l67 

Ids. Suit    against    offloen  of 

sea  ouBtoma  for  aot  done  without  j1lri8di^ 
tion. — Bevenue,  Matter  concerning, ^53  Qeo.  Ill, 
e.  165,  9$  99  and  lOO.—Mad,.  Beg.,  IX  of  ISSS, 
9,  55. — Per  Iitnbb  and  Ebbnan,  JJ,  {dute»tit»i* 
THB  Chibf  Justiob).— The  High  Court  of  Midni 
has  jurisdiction  to  try  original  suits  against  BeTenue 
officers  for  acts  ultra  viree  done  in  thdr  official 
capacity.  The  provision  of  the  Letters  Patent  of  the 
late  Supreme  Court,  whereby  such  suits  were  except- 
ed from  the  jurisdiction  of  the  Supreme  Court,  htf 
not  been  continued  by  the  Letters  Patent  of  the  High 
Court  80  as  to  except  such  suits  from  the  origio^ 
jurisdiction  of  the  High  Court,  but  has  been  impli^* 
ly  repealed  by  those  Lettera  Patent.  Per  Kkutav, 
J, — The  said  provision  was  repealed  by  69  Geo.  IH-* 
Cap.  166,  sections  99  and  100,  except  as  to  land 
revenue.  Per  Initbs,  J,,  contra.  Per  Thi  Chisf 
JiTSTiOB  and  Ikkbs,  Jl^The  District  Court  of 
Chiugleput  continued  down  to  the  year  1876  to  hfr< 
jurisdiction  under  Madras  Regulation  IX  of  1^' 
section  66,  in  suits  against  customs  officers  at  Mw' 
ras.    CoLLBOTOB  ov  Sba  Custovs  v.  Chithajiba- 
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22.  REVENUE— <HHi<tJi««<{. 


164. 


Payment  of  hak  in  respect 
of  nudomdari  wataai.-' Bombay  Act  VII  of  186S, 
9.  32* — ^The  payment  of  a  hak  in  respect  of  a  majum- 
dari  watan,  though  charged  on  yiUages,  is  not  "a 
share  of  the  revenues,  thereof/'  within  the  meaning  of 
section  32  of  (Bombay)  Act  VII  of  1868  and  there- 
fore a  SQit  to  recover  majumdari  watans  resumed  by 
Government  is  cognisable  by  the  Civil  Courts.    Gov- 

XBVMBNT  OV  BOMBAT  O.  DaMODHAB  PaBMANAKDAB 

[6Bom^A.G^20a 

106. JMnAvevenxu^^Toddy  9pirii, 

— Bombay  Betenua  JuritdicUon  Act,  No,  X  of  1876, 
98.  3, 4,  6.— Bombay  Abkari  Aoi,  No.  V  of  1878,  99. 
24,  29,  54,  and  67,^Land  Bevemue  Code,  Bombay  Ad 
No.  Vof  1879, 9. 82.^Bom.  BegulaHon  XXI  of  1827, 
9.  60. — The  plaintiff  sued  to  recover  from  the  defend- 
ant, a  farmer  of  abkari  duties  on  the  manufacture  of 
spirits,  under  section  60  of  Bombay  Regulation  XXI 
of  1817,  a  sum  of  money  alleged  to  have  been  illegal- 
ly levied  by  him  as  tax  or  rent  through  the  mamlatdur 
iu  respect  of  certun  cocoanut  trees  tapped  by  the 
plaintiff  in  1877-1878  and  1878-1879.  Held  that 
the  Civil  Courts  have  jurisdiction  to  entertain  such 
a  suit.  If  the  claim  be  held  to  be  one  in  respect  of 
land  revenue,  it  falls  within  the  exception  contained 
in  chuise  (c)  of  section  5  of  Act  X  of  1876.  If  it  is 
not>  section  4  of  the  Act  has  no  application.  Per 
BiBDWOOD,  J. — The  expression  "hind  revenue"  as 
used  in  Act  X  of  1876  does  not  include  either  the 
duties  leviable,  under  Regulation  XXI  of  1827,  on  the 
manufacture  of  spirits,  or  the  taxes  on  the  tapping  of 
toddy  trees,  the  levy  of  which  in  certun  districts  was 
legalised  by  section  24  of  the  ^Bombay  Abkari  Act 
No.  V  of  1878.  A  farmer  of  duties  on  the  manufac- 
ture of  spirits  is  not  authorised  to  levy  a  duty  on  any 
juice  in  trees,  either  under  Regulation  XXI  of  1827, 
or  Act  X  of  1876,  or  Bombay  Act  Y  of  1878.  Juice 
in  toddy-producing  trees  is  not  spirit,  which  includes 
toddy  in  a  fermented  state  only.    Nabatan  Vbnku 

KaLOUTKAB  9.  SAKHABAM  NaGU  EoBBaAUMKAB 

[LIa.B^OBom.,462 
166.  — —  Suit  to  recover  poBsession 
of  land  added  to  estate  paying  revenue 
directly  to  Govemment—jltf/  IX  of  1847,  m. 
6  and  9. — No  suit  will  lie  in  a  Civil  Court  to  recover 
possession  of  lands  which  have  been  added  to  an 
estate  paying  revenue  directly  to  Government  by  the 
Revenue  authorities  after  an  inspection  of  maps 
under  section  6  of  Act  IX  of  1847,  although  such 
lands  have  re-formed  on  an  old  site  of  land  belonging 
to  another.    Dbwak  Ramjbwait  Singh  v.  Collbo- 

TOB  OB  ShAHABAS 

[14  B.  la.  B^  281,  note :  18  W.  IL,  64 
Ram  Jbwan  Singh  0.  Collbotob  of  Shahabad 

[19  W.  B.,  127 

28.  REVENUE  COURTS, 
(a)  Obnbballt. 

Suits    which    cannot    be 


167. 


brought  in   Revenue   Court  for   want  of 
iuriadiction.^i&l^6^,— There    is    authority  for 


JURISDIOnOK    OF    CIVIL    COUBT— 

continued, 

23.  REVENUE  COURTS— eonttiiKed. 
(a)  Qbnbbally — continued. 
Suits  which  cannot  be  brought  in  Bev- 
enue  Court  ibr  want  of  Jurisdiction— 
conUnned, 
holding  that  the  CivU  Courts  may  entertain  suits 
which  cannot  be  brought  in  the  Revenue  Court, 
although  a  portion  of  the  clslm  is  of  a  nature  of 
which  the  exclusive  cognisance  is  given  to  Revenue 
Courts.     OoBKAH  Khan  •.  Chowshbt  Shbobaj 
SiNOH 5  N.  W.,  42 


16a 


Claims  to  money  in  deposit 


with  Collector.— Gim/  Proeedmre  Code,  1869,  99. 
237,  ;M2.— Section  237  of  the  Civil  Procedure  Code, 
1859,  gave  no  authority  to  a  Civil  Court  to  dispose 
of  claims  to  money  in  deposit  with  a  Collector,  nor 
did  section  242  give  ^pch  a  Court  authority  to  dispose 
of  claims  to  money  under  attachment.  In  thb 
xattbb  or  Bbojonath  Mittbb     .  18  W.  B.^  801 


16a 


Suit  containing  items  cog- 


nisable by  Civil  Caurt'-'Jufi9diction  of  Bevenme 
Courte.'-Aet  X of  1859,99. 23,  ;9J.— In  districts  where 
Act  X  of  1859  is  still  in  force,  the  jurisdiction  of  the 
Civil  Courts  cannot  be  ousted,  except  in  cases  where  the 
parties  concerned  and  the  matters  in  dispute  come 
wholly  and  exclusively  within  the  category  of  persons 
and  subjects  in  respect  of  which  express  jurisdiction 
is  given  to  the  Revenue  Courts.  Where,  therefore,  a 
suit  which  contained  some  items  of  charges  cognis- 
able by  the  Civil  Court  was  instituted  in  such  Court, 
— Seld,  reversing  the  decisions  of  the  Courts  below, 
that  sui^h  suit  was  properly  so  brought.  KUMOOO 
Nabain  Bhoop  v.  Pubna  Chundbb  Rot 

[L  Ii.  B.,  4  Calc  647: 8  C.  Ii.  B.,  258 


(ft)  Pabtition. 
Suit  to  set  aside  partition. 


170. 

— Quettion  of  title. — There  is  nothing  in  the  law 
which  makes  the  order  of  a  Collector  in  a  butwara 
proceeding  final  as  regards  questions  of  title.  Oodot 
SiNOH  V.  Paluok  Sinoh      .         .  16  W.  B,  271 

Suit  for  partition  of  land 


171. 

paying  revenue.— Where  the  real  object  is  to 
obtain  a  division  of  the  lands  of  an  estate  paying  re- 
venue to  Qovemment,  the  suit  is  not  maintainable  in 
a  Civil  Court  DooBOA  Kbipa  Rot  o.  MoHBan 
Chundbb  Rot    •  •        .  15  W.  B.,  242 


172. 


Suits  for  partition  of  < 


II 


tates  paying  revenue  to  Government.-— ^e^i^. 
B^.  XIX  of  1814,  9.  3.^Apportionment  of  revenue. 
— ^Regulation  XIX  of  1814,  section  8,  which  requires 
that  &e  partition  of  estates  paying  revenue  to  Qov- 
emment should  be  executed  under  the  supervision  of 
the  Collector,  applies  only  where  there  is  a  revenue 
payable  to  Government,  which  must  be  apportioned 
when  a  division  of  the  estate  is  made.  It  does  not 
apply  where  in  making  a  division  of  the  property  it 
is  unnecessary  to  apportion  the  revenue,  it  being  al- 
ready apportioned  and  payable  by  eaf  h  of  the  owners 
of  each  of  the  parts  of  the  original  estate.    A  suit 

4z 
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JURISDICTION  OS*  aviL  oau&T-- 

continued.  , 

BBYENUE  COUBTS-HNm^waMir. 

(6)  Pabtitiov-— oos^tmiecf. 

BnitB  for  partition  of  estates  pagring  ver- 
enne  to  Go^emmexxt — eowiiimtd, 

for  partition  in  fach  a  case  may  be  entertained  by 
the  Civil  Coart  Shaka  SooNDirKBi  Dbbia  «. 
PuBBSH  Na&aik  Bot  .  .  20  W.  B^  182 


17a 


Bait  to  set  aside  paartitlon 


under  Beng.  Beg.  ZXK  of  1814,  and  fioar  xe- 
diatrlbntion  of  eharee  in  estate.— The^Uuntifls 
and  defendants  were  owners  of  an  undivided  estate. 
Besides  their  share  as  part-owners, -the  plaintifti  held 
some  of  the  estate  as  tenants  and  some  as  parcfaasers 
from  some  of  their  oo-sharere  in  the  estate.  The  whole 
estate  was  partitioned  under  Begulation  XIX  of  1814, 
and  on  such  partition  the  lands  which  the  plaintiifs 
held  as  tenants  and  as  purchasers  were  allotted  to  co* 
sharers  other  than  those  under  whom  the  phuntlfls 
held  or  from  ^hom  they  purchased.  In  a  suit  by  the 
pLaintLffs  for  declaration  of  their  title  to  those  lands 
and  for  a  re-distribution  of  the  shaies, — Stld  that 
the  Court  had  no  jurisdiction  to  entertain  a  suit  to 
alter  a  partition  effected  by  the  Bevenne  authori- 
ties.     ShAIUT  CHUITDBB  BUBMOirv.  HirBOOBIVDO 

BuBMON  .        .    I.  L.  B.»  4  Cala»  610 

Badha  Bulsitbe  SiiTGH  V.  Dhbba^   Mahta- 

Chavd        .  2  W.  B.,  Mis.,  61 


174. 


Suit  by  allottee  at  private 


I 


partition  to  stay  proceedings  and  hAve  his 
j;K>Bse88ion  confirmed. — BuUoara. — ProeeedingM 
under  Beng,  Reg,  XlXof  1814,— Partition  by  private 
arrangement, — An  allottee  under  a  private  partition 
sued  to  stay  subsequent  proceedings  brought  under 
Begulation  XIX  of  1814  and  to  have  his  possession 
confirmed.  The  defendants  objected  to  the  suit  being 
heard  by  the  Civil  Court,  no  proceedings  having  first 
been  instituted  before  the  Bevenue  authorities. 
Meld  that  the  question  whether  the  Collector  would 
have  brought  the  lands  to  partition^  depended  upon 
whether  they  were  held  "in  common  tenancy ; ''  if 
they  were  not  so  held^  the  Collector  would  be  only 
competent  to  make  an  assig^nment  of  the  revenue  in 
>roportion  to  the  several  portions  of  the  land  held 
y  the  shareholders,  and  the  Civil  Court  was  entitled 
to  adjudicate  on  the  plaintiffs  claim  to  be  in  posses 
sion  of  lands  as  comprising  his  share  in  the  estate, 
t^nd,  on  his  succeeding  in  proving  his  claim,  to  declare 
that  those  lands  belonged  to  his  divided  share.  JoT- 
HATH  Bot  v.  Lall  Bahadub  Sinoh 

[L  li.  B..  8  Calc  126 :  10  C.  X*.  B.,  146 
176.  ^  Bait  to  establish  shares 
after  rejection  of  portions.— Where  the  Collector 
directs  that  a  separate  account  should  be  opened  with 
the  co-sharer  of  an  estate  on  his  application,  and  his 
share  is  found  not  to  be  such  as  he  states  it  to  be, 
the  co-sharers  are  at  liberty  to  bring  a  suit  in  the 
Civil  Court  to  establish  the  extent  of  their  shares,  in 
the  event  of  the  Collector  under  the  butwarra  law 
rejecting  their  application  for  a  division  of  their 
specific  shares.  Khbdoo  Thasoob  v.  Bhuowut 
ALi. 16W.IU9 


jjjRiBDicnos  OP  c«yii.  coitbt- 

continued. 

23.  BEYENITE  COXrBTS-~«oflfc'mMK. 
(h)  PABvnxoir— eostieiMl. 

Suit  for  partition  of  lands 


176. 

eocdladed  by  Ck>]Ieotor.— On  partition  of  a  certain 
mehal,  lands  belonging  thereto  were  excluded  by  the 
Collector.  It  being  afterwards  satiafoctorilv  found 
that  such  lands  roJly  belonged  to  the  menal  and 
ought  not  to  have  been  so  excluded,  it  was  held  that 
a  suit  would  lie  in  a  Civil  Court  for  partition  of  the 
excluded  lands  on  the  basis  of  the  former  partition. 
8ree  MUeer  v.  Cromdjf,  16  W.  JB.,  ;M3,  distinguished. 
KSISmiO  KlTMAB  BAI8AZ  «.  Bbxk  Laxs.  Bajbak 

[40.JUB.,88 


177. 


Bolt  finr    deolaratiop  of 


right  to  share. — ^There  is  nothing  in  the  bntwans 
law  or  in  any  other  legulatioii  to  prevent  the  Ciril 
Court  from  entertaining  a  suit  for  a  dadaration  of 
the  plaintifPs  right  to  a  larger  ahaie  than  thit 
recoided  in  his  name  in  the  paper  of  partition. 
^PBKCSB  V.  PuHUi  Chowdvbt.  SsBVOsa  «.  Kapib 
Bvuh    .        .    6&£..B«66B:16W.B^4n 

Bee  AncBDViUL  v.  Ashbtttp  Hosssnr 

[8  B.  Ii.  B.,  Ap.,  78,  note 

178, Butt  for  partition.--iB0OAM^ 

poyi'f^  eeiate. — Partition. — Oimil  JProcedmre  Code 
{Act  X  ofiart),  St.  ii,  J905.— Where  one  of  several 
.«o-shaiers,  owners  of  a  pieee  of  land  defined  hy  metei 
and  bounds  and  forming  part  of  a  revenue-paying 
estate,  brings  a  suit  for  pwtition,  in  which  he  doei 
not  seek  to  have  his  jdnt  liahili^  for  the  whole  of 
the  Government  revenue  annulled,  such  suit  is  oog* 
nisable  by  the  Civil  Courts  which  have  jnriadictira  to 
determine  the  plaintiff's  right  to  have  his  share 
divided  and  to  make  a  deoree  accordingly.  GBiDn>u- 
KATH  Nuvni  «.  HVB  Nabaik  Dib 

[I.L.B^7Cala,U8 


170. 


Bnit  to  have  possession  on 


private  x>artition  confirmed.— IW/ara^tos 
against  jurisdiction  of  Bezenue  Court  to  partition. 
— Specific  Belief  Act,  1S77,  t.  4d.->Certain  proceed- 
ings having  been  instifnted  to  obtain  a  ■butwarra  of 
an  estate,  the  plaintiff,  who  was  one  of  the  oo-sharen 
in  the  estate,  filed  a  suit  against  the  othen  for  a 
declaration  that  certain  plots,  which  were  eompriied 
in  the  estate,  and  which  he  alleged  had  been  allotted 
to  him  on  a  private  partition,  were  not  Uable  to  parti- 
tion by  the  Revenue  authorities.  The  plaintiff  also 
prayed  for  confirmation  of  his  possession,  and  tbst 
certain  orders  made  by  the  Collector  in  the  butwam 
proceedings  might  be  set  aside.  The  Collector  was 
not  a  party  to  the  suit.  The  lower  Court  found  that 
there  had  been  a  privatepartition,  and,  without  tak- 
ing evidence  as  to  the  plots  alleged  to  be  held  sepa- 
rately by  the  plaintiff,  made*a  decree  declaring  that, 
by  reason  of  the  partition,  the  Collector  had  no  juris- 
diction to  proceed  with  the  butwarra.  Held  that 
the  Court  had  no  jurisdiction  to  set  aside  the  orden 
of  the  Collector,  and  that  the  Court,  not  having  deter- 
mined the  specific  property  held  exclusively  under 
the  partition  by  the  plaintiff,  the  declaration  in  the 
decree  was  not  warranted  by  aeotion  43  of  the  Speci- 
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JHJBlSDlOnOJX    OF    CIVIL    OOUBT^ 
28.  BBVBKUE  OOUBTS-tfoiiitMMl. 

(6)   FABTITION— MW^MMMli. 

Suit  to  have  poaseMion  on  private  jHir- 
Ution  oonflrmed—ciNi^uNMtf. 
fie  Belief  Act  I  of  1877.     Chtoamxtk  Siwoh  v, 
Axoo^Bam        .        .        .    UC.L.R^688 

18a Bolt  by  purchaser  at  re- 
venue sale  for  possession  of  share.— Parii* 
^*on  f«i<.— The  purchuer  at  ft  sale,  under  Act  XI  of 
1859,  section  64,  of  a  share  of  an  aymah  estate,  saed 
•for  possession  of  the  lands  in  the  occupation  of  the 
sharer  whose  rights  and  interests  he  had  purchased. 
The  other  sharers  (iOso  defendants  in  the  suit)  who 
had  pievioos  to  the  sale  preferred  an  application 
under  section  11  and  made  a  separate  account  of 
their  shares  with  the  Collector,  alleged  that  phuntifP 
was  in  possession  of  all  that  he  could  chiim  as  pur- 
chaser. The  lower  €k>uFts  gave  plaintiif  a  modMed 
decree  from  which  some  of  the  defendants  appealed. 
Jbteld  that  the  suit  was  not  a  suit  for  partition  and 
that  the  Civil  Court  had  jurisdiction.    Attabood- 

i>BBN  V.  SHUMBOOBDBBK  MULLIOK 

C18W.B.,461 


Ml. 


Buit  for  injunotion  to 


strain  partition.— A  Civil  Court  cannot  interfere 
by  injunction  to  restrain  a  Collector's  power  of 
))artition,  but  where,  as  between  the  several  share- 
holders, the  extent  and  nature  of  the  share  of  each 
has  been  determined,  the  latter  is  bound  to  recognise 
such  determination,  and  to  give  effect  to  it  by  carry- 
ing out  the  partition  If  the  parties  apply  for  it. 
Kaoojiini  «.  Wooxa  Chubk  Siit&h 

[dC.Ia.B.,468 

188.  ■  Suit  to  enforoe  paxHtion.— 

jBenff,  Zeg.  VII  of  1822,— -Act  XlXof  1863.^An  im- 
XMrfect  partition  was  made  between  P.  and  2>.,  and 
assented  to  by  them  and  accepted  by  the  Deputy 
Collector.  In  the  instrument  in  which  the  parties 
declared  their  assent,  there  were  passages  distinctly 
bearing  on  the  possibility  of  inequalify  in  the  quan- 
tity of  irrigated  hinds  in  each  lot.  Some  months 
after,  2>.,  complaining  (not,  however,  alleging  fraud) 
that  an  excess  of  good  and  irrigable  binds  had  fallen 
to  the  lot  of  P.,  applied  to  the  Deputy  Collector  to 
set  aside  or  reopen  the  partition.  P.  objected  and 
asserted  that  there  was  no  such  inequality.  The 
Depute  Collector  made  enquiry  and  held  it  proved 
that  the  lands  parcelled  to  each  were  of  unequal 
value,  and,  because  P.  persisted  in  denying  this, 
ordered  an  interchange  of  lots,  imputing  fraud  to  P., 
but  not  making  any  enquiry  whether  or  not  2>.  had 
been  induced  by  fraud  to  assent  to  the  partition.  It 
was  held  that  the, Deputy  Collector  had  no  power  to 
order  an  interchange  of  lots,  and  that  the  Civil 
Courts  had  jurisdiction  to  entertain  a  suit  by  P.  to 
restore  him  to  the  possession  of  the  land  which  fell 
to  him  on  the  partition  made  and  assented  to  by  the 
parties,  and  completed  by  the  order  of  the  Deputy 
Collector  accepting  it.    DssRAJ  v,  Dhvni 

II 


JXTBISBIGTIOir    OF    CIVIL    GODBT^ 

continued. 


28.  BEVENUB  COURTS— cos^«s<{. 


188. 


(h)  FAHTiiioV^eoniinuBi, 

Buit  for  extra  land  after 


Iiartitian  hy  Bevenue  authorities.— ^<^  XIX 
of  ISea,  f .  5».— jr.-  if.  p.  Land  Bevenme  Aot  {2aXof 
1878,  #.  186.^A  partition  was  arranged  by  arbitra- 
tors, and  carried  into  effect  by  an  Ameen  who  marked 
.out  the  boundaries  of  the  pattis  into  which  the 
mftuza  was  divided,  and  was  accepted  on  the  20th  of 
April  1871  by  the  parties  concerned;  and  was  sanc- 
tioned by  the  Commissioner.  In  November  1872,* 
one  of  the  parties  complained  that,  according  to  a 
;ga^wara  (map)  filed  by  the  AiUeen  on  the  9th  of 
June  187l>  he  was  entitied  to  more  abadi  land  than 
he  had  got.  The  revenue  authorities,  considering 
"that  he  had  accepted  the  partition  and  that  it  had 
been  confirmed,  refused  to  entertain  his  complaint. 
Me  accordingly  sued  in  the  Civil  Court  with  a  view 
to  obtain  the  extra  land  to  which  he  asserted  himself 
entitled.  It  was  held  that  section  58,  Act  XIX  of 
1868,  would  have  precluded  the  suit,  and  it  was 
equally  barred  by  the  spirit,  if  not  by  the  letter,  of 
section  185,  Act  XIX  of  1878.  PiDA  Hossbih  «. 
GHOI.AX  JiLAiri         «        •        .    7  n.  W.,  846 

-  Suit  to  set  aside  erroneous 


184. 

settlement  by  Collector. — A  Civil  Court  may 
set  aside  a  settlement  of  laud  erroneously  made  by 
the  Collector  as  forming  part  of  a  resumed  mehal,  if 
the  land  has  not  actually  been  resumed.  Abboo 
Bibbs  v,  Coixbotob  or  BAOKBBauN&B 

CIW.B.,266 


186. 


Suit  to  set  aside  order 


under  Aot  XIX  of  186^— An  order  passed  in  the 
course  of  a  partition  under  Act  XIX  of  1868  is  open 
to  revision  under  section  53  of  that  Act»  but  is  not 
liable  to  be  contested  in  a  Civil  suit.  Ishbbb  Dtal 
o.  Bahyadbb  Tbwabbb  .  «    4  n.  W.,  7 


18a 


Suit  by  x>arties  dedax^ 


out  of  possession  by  Bevenue  Court  for  es- 
tabUshment  of  their  ri^hts.-r^c^  XZiT  of 
1863,  99.  8,  9, 10,  11,— Two  of  the  parties  in  an  ap- 
plication, under  Act  XIX  of  1868,  for  the  partition  of 
a  joint  undivided  estate,  were  found  to  be  out  of  pos- 
session, ffeld,  there  was  nothing  in  section  8, 9, 10, 
or  11  to  prevent  parties,  who  have  been  declared  out 
of  possession  by  &e  Collector,  from  suing  in  a  Civi] 
Court  to  obtain  possession  by  establishment  of  their 
right  of  property  in  an  estate,  nor  was  there  anything 
in  those  sections  which  empowered  a  Collector  to 
determine  questions  of  title.  He  was  only  authorised 
to  declare  the  nature  and  extent  of  the  interests  in 
actual  possession  of  the  parties.    Lfohm  an  v.  Saipho 

r4Br.W.,169 


187. 


Suit  to  set  aside  order  of 


Settlement  Officer  as  to  proportion  of  pro- 
fits.—P«»^.  Meff.  VII  of  1822,  9,  10,  cl,  1.— The 
plaintiffs,  biswadars,  sued  to  set  aside  the  order 
of  a  settlement  officer,  which  determined  the  pro- 
portion in  which  the  profits  arising  out  of  the  limita- 
tion of  the  Government  demand  should  be  (Uvided 
between  them  and  the  talookdar.  Held  th^  it  being 

4z2 
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JURISDICTION    OF    CIVIL    OOUBT— 

continued. 

23.  REVENUE  C0VB,T6— continued. 

(b)  VAnrmos-^eontinued. 

Suit  to  Bet   aside  order  of  Settlement 
Officer   as    to  proportion  of  profits— 

continued, 

under  clatue  1,  section  10,  Begolation  VII  of  1822, 
the  function  of  the  Qovemor  General  in  Council  to 
determine  such  proportion,  the  suit  was  not  cognis- 
able by  a  Civil  Court    JoeuL  KiSROBi  v.  Bam- 

PBBTAB  SlKGH  .  .     4  N.  W^  129 


isa 


Suit  in   Civil  Court  for 


ejectment. — Befiual  of  tenant  to  accept  eettlement 
after  enhancememt,  under  Beng.  Reg.  VII  of  1832,  e. 
14,  of  rent  of  lande  in  a  toum.^Whete  the  Collector 
has  issued  due  notice  of  enhancement  under  section 
14  of  Regulation  VII  of  1822,  of  the  jumma  of  lands, 
situate  in  a  town  and  subject  to  that  Regulation,  and 
on  failure  by  the  tenant  to  accept  a  settlement  at  the 
revised  rate,  an  action  in  ejectment  has  been  brought^ 
the  Civil  Court  has  no  power  to  consider  whether 
the  now  rate  of  assessment  is  reasonable  or  in  any 
way  to  interfere  with  the  amount  of  the  revised 
jumma  as  fixed  by  the  Collector.  Rax  CmnrDSB 
Bbba  v.  GoYBiuirxBNT  •    6  C.  Ii.  B^  866 


188. 


Suit  to  alter  settlement- 


Seng.  Reg.  VII  of  1829,  e.  25.— Lakhirajdars  whose 
lands  have  been  resumed  have  the  right,  under  sec- 
tion 16,  ReguUtion  VII  of  1822  (if  not  barred  1^ 
limitation),  to  bring  a  civil  suit  to  revise,  annul,  or 
alter  a  settlement  xnade  by  the  Collector,  not  only  as 
agiunst  those  who  cUimed  the  settlement  before  the 
Revenue  authorities,  but  against  all  who  have  claims. 

BiSHOBOOF  HAZBAH  0.  DUMONOTBE  DbBIA 

[16  W.  IL.  687 


(c)  Obdbbb  of  Rbtbkvb  Coubtb. 


180. 


Suit  to  reverse  order  of 


Revenue  Court. — Parties  suing  to  reverse  an 
order  of  the  Revenue  Courts  may  do  so  in  the  Civil 
Courts.    Nanku  Roy  v.  Mahabib  Pbasad 

[8  B.  L.  B.,  Ap.,  86:  U  W.  B.,  406 
Contra,  Hassak  Allbb  v,  Buddbbooddbbk 

[1  W.  B,  141 
Mahombd  Fazitl  v.  Ookakavt  Sbdt 

[1  W.  B.,168 


181. 


Suit  to  set  aside  proceed- 
ing of  Collector  in  execution.— A  Civil  Court 
cannot  set  aside  the  proceeding  of  a  Collector  in 
execution  of  a  decree  of  his  own  Court.    Raj  Kl- 

8H0BB  MULLIOE  V.  BBINDABTTV  ChITKDBB  PqDDAB 

[16  W.  B.,  118 


182.  Suit  under   Bengal   Act 

VIII  of  1865,  s.  IS.—Appeal  to  Collector.^ 
An  appeal  to  the  Collector  was  not  necessary  as  a  con- 
dition precedent  to  a  suit  in  the  Civil  Court  under 
section  13,  Bengal  Act  VIII  of  1865.  Nugbvdbo 
Chunobb  Ghosb  v.  Musbufv  Bibbb 

[16  W.  B.,  17 


jnBISDIC>FIO]f    OF    Civil.    COURT' 

continued, 

28.  REVENUE  COVKTS^eamtimmed. 
(e)  Obdbbb  or  Rbtbitub  Coubtb    eomiimmed 
188. Suit  to  question  avrard  of 


184w  — __  Suit  to  oompel  pnreliaaer 
at  sale  for  arrears  of  rentto  ftiniisli  seon^ 
Tity.Seng.  Reg,  VIU  of  1819,  ee,  6  amd  7.— 
A  y-mindar  cannot  bring  a  suit  In  the  CItU  Cnrt 
to  compel  the  purchaser  of  a  patni  in  Ms  estate 
sold  by  auction  for  arrears  of  rent  to  fonuah  sees- 
rity  for  the  amount  of  half  the  yearly  lununa.  If 
the  purchaser  of  the  putni  is  not  wiDm^  to  gtve 
security  for  the  payment  of  his  rent»  the  Bemindar'i 
remedy  is,  under  Hegulation  VIII  of  1819»  aectiooi 
5  and  7,  to  appoint  his  own  sezawal.  or  eoUector, 
and  deduct  his  own  rents  from  the  ooUeetioiiB  befon 
handing  over  the  surplus  to  the  putrndar,  ifho» 
moreover,  is  declared  by  section  7  to  take  all  the  liik 
of  the  attachment.  This  remedy  of  the  wtmindar  ti 
not  affected  by  the  grant  by  hun  of  a  dnr-patni  to 
a  third  party.  Jot  Kibhbv  Mooxbbjbb  «.  Jajted- 
NATH  MooBBBn  .         .    17  W.  B.,  470 


186. 


Order  oif  OoUeotor  under 

s.  U,  Act  XI  of  1868,  Power  of  CM!  Court 
to  interfere  with.— QMArtf,— -Whether  the  Gvil 
Court  can  interfere  with  a  Collector's  order,  under 
section  11,  Act  XI  of  1869,  opening  a  sepsxate 
account  with  the  recorded  sharer  of  a  joint  estate. 
SHTTBirrooviSBA  Bbbbb  o.  Bubhhitt  Au 

[8  W.  &,  58S 


Suit  to  set  asdde  ord« 


186. 

of  CoUeotor.— ^<?<  XI  of  1859,  e.  li.— The  pbintiS 
and  A,  and  B.  were  joint  owners  of  an  estate  payicg 
revenue  to  Government.  The  names  of  <^.  and  IL 
were  alone  recorded  in  the  rent-roll  of  the  Coflector. 
A.  and  B,  aUenated  oertun  specifie  portioDs  of  the 
lands  of  the  estate  to  their  wives,  and  applied  to 
the  CoUector,  under  section  11  of  Act  XI  of  1859^ 
to  open  a  separate  aooount  for  payment  of  the  pro 
portionate  share  of  the  revenue  payable  in  respect  of 
the  lands  so  alienated.  The  pluniiff  ohjerted  to 
such  separation,  on  the  ground  that  the  lands  bad 
never  been  divided,  but  always  held  ijmali,  and  tbas 
A  and  B,  claimed  a  larger  share  than  they  owned; 
but  his  objection  was  rejected  by  the  Coneet<Kr  oa 
the  g^und  that  he  was  not  a  leoorded  proprietor, 
and  the  application  of  A,  and  B,  was  granted.  Tb 
pkintiff  now  sued  in  the  CSvil  Court  for  a  dedaia* 
tion  of  the  extent  of  his  share  in  the*  joint  efttate, 
and  to  have  the  order  of  the  Collector  set  sode. 
Held  that  the  Civil  Court  had  jurisdiction  to  eater- 
tain  such  a  suit,  and  that  it  was  not  necessary  to 


Collector  under  Act  I  of  1847. 

An  award  of  the  Collector  under  Act  I  off  1S47  fa 
respect  of  boundaries  was  not  final,  even  though  imdis- 
turbed  on  appeal;  nor  was  he  competent  to  do  more 
than  demarcate  by  visiUe  and  tangible  marks  the 
boundaries  between  estates  and  fields.  Hia  award, 
therefore,  was  liable  to  be  questioned  by  a  suit  in  the  ! 
C^vil  Court  Bam  Jbwub  SntChH  e.  Babha  Pbbse&d 
SnrGH     .  .    16  W.  B^  108 
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DIOBST  OF  CASES. 


jirBiBi)icno]f  OF  dviii  coubt^ 

coniinusd. 

23.  REVENUE  COVRTS-^eonHnmed. 

(c)  OsDBBS  OF  Rbybnub  Coubts — cottHnued. 

Suit  to  set  aside  order  of  CoUeotor— cos- 
Hitued. 

make  the  Collector  s  party.    Habgobikd  Das  v. 
Bajboda  Pbasad  Das  .    6  B.  la.  R,  dl4 

[16W.B^112 

Kadak  Mohuk  Maeuxdab  v.  Baistab  Chakdba 
Maksal.     Pubna      Chakdba    GAKaiTLI     V, 

MADAir  MOHAV  MA2UXDAB 

[6  ail.  B., 617,  note:  18  W.B.,  67 


197. 


Suit  to  set  aside  order  of 


Bevenue  Court  under  Act  XIX  of  1868. 

— A  loit  in  the  Civil  Court  did  not  lie  to  set  aside 
the  decision  passed  by  the  Revenue  authorities  in 
the  exercise  of  the  power  vested  in  them  by  section 
S,  Act  XIX  of  1863.  However  irregular  the  pro- 
<seeding8  be,  and  not  in  conformity  to  the  provisions 
of  that  section,  the  proper  coarse  for  the  party 
a^^grieved  was  l^  appeal  in  the  manner  prescribed  by 
the  Act.    BirxmA  v.  Gukga  .    8  Agra,  16l 


198. 


Interferenoe  with  decrees 


of  Bevenue  Court.  -J^a«<f.— Proceedings  held 
by  the  Revenue  Courts  in  execution  of  their  own 
decrees  are  final,  and  cannot  be  interfered  With  by 
the  Civil  Courts,  unless  on  some  special  ground,  like 
that  of  fraud.  BHoojUNaA  Thakoob  v.  Luohxkb 
Nabain  Sahbb  .    9  W.  B.,  80 


189. 


Suit  to   set  aside  decree 

for  tramdL—Aei  Z  of  1869,  9.  29.— The  provisions 
of  section  28,  Act  X  of  1859,  are  no  bar  to  the  insti- 
tution in  the  Civil  Court  of  a  suit  by  a  ryot,  farmer, 
or  tenant  for  maintenance  of  possession,  nor  to  a 
■nit  to  set  aside  a  decree  of  a  Revenue  Court  on  the 
ground  that  it  had  been  obtained  by  frand.     Ram- 

SBWAX  CHOWDHUBBB  V,  NaOBOHBDBB  SIH0H 

[8  Agra,  867 
8.  C.  Agra»  F.  B.,  Ed.  1874^  160 


aoo. 


•  SuUtoMetoiide 


deergB  on  kabuUai  alleged  to  he  faUe. — Failure 
to  ehow  fraud, — Plaintiff  had  executed  a  kistbundi 
for  arrears  of  rent  decreed  against  him  by  a  Revenue 
Court.  He  then  sued  to  set  aside  the  decree  and 
kistbundi,  on  the  gpround  that  the  decree  had  been 
based  on  a  fraudulent  and  fictitious  loibuliat.  The 
suit,  though  dismissed  in  the  first  Court,  was  decreed 
on  appeal.  Held,  on  special  appeal,  there  being  no 
evidence  of  the  fhhud  on  the  record  of  the  case,  that 
the  phuntiff  was  not  entitled  to  a  decree.  Mubbiax 
Bibbb  o.  Mahokbd  Jaxal         .    18  W.  B.,  880 


20L 


Suit  to  set  aside  order  of 


CoUeotor  reflising  to  sell  for  arrears  of  rent 
— A  suit  will  not  lie  in  the  Civil  Court  against  an 
order  of  a  Collector  refusing  to  hold  a  sale  of  a  ten- 
ure for  arrears  of  rent.  Rot  Hubbbkishbv  v. 
NuBsiNO  Nabaik       .        .  6  W.  B.,  Act  X,  68 


202. 


Suit  to  set  aside  order  of 


CoUeotor  fbr  registration  of  names.— A  suit 
will  not  lie  in  the  Civil  Court  to  set  aside  an  order 


JXrBI8DICTIO]f    OF    CIVIL    COUBT— 

eontiuued. 

38.  REVENUE  COURTS— eoflUi»««i. 

(c)  Obdbbs  or  RsTBinrB   CowsB—eonttnued, 

Suit  to  set  aside  order  of  Collector  for 
registration  of  names— 0Ofi^'a«e(2. 

by  a  Collector,  made  under  section  27,  Act  X  of 
1859,  for  the  reg^tration  of  the  names  of  the  defend- 
ants as  shikmi  talookdars  in  the  plaintiff's  serishta. 
Mahombd  Noob  Buksh  v.  Mohun  Chttndbb  Pod- 
dab  6W.  B^AotX,67 


808. 


Suit  to  estabUsli  claim  to 


tenure  not  requiring  registration.— TVatM/'tfr 
of  tenure  not  requiring  regietration  in  zemindari 
aeriahta. — Suit  to  establish  claim  to  tenure, — ^The  sub- 
letting of  a  tenure  does  not  necessarily  make  a  ryot  a 
middleman.  A  ryot  who  holds  land  under  cultivation 
by  himself,  or  by  others  taking  under  him,  is  not  a 
middleman.  His  holding,  therefore,  was  not  one  the 
transfer  of  which  required  registration  under  section 
27,  Act  X  of  1859,  and  a  suit  will  lie  in  the  Civil 
Court  in  such  a  case  by  an  unsuccessful  claimant  un- 
der section  106  of  that  Act.  Kaboo  Lall  Thakoob 
V.  Lfchmbbpxtt  Doooub  .        .  7  W.  B.»  16 


204. 


Suits  to  reverse  summary 


awards  for  rent. — Question  of  title, — In  a  suit 
brought  by  ryots  to  reverse  summary  awards  for  rent, 
the  Court,  instead  of  deciding  the  question  of  title  be- 
tween the  co-defendants,  should  merely  determine  to 
whom  the  plaintiffs  have  paid  rent  in  past  years, 
and  their  liability  for  the  present  year,  in  accoiidance 
with  their  past  payments  and  the  possession  of 
the  property  evidenced  thereby,  leaving  the  contend- 
ing co-sharers  to  settle  the  question  of  title  in 
a  separate  suit  brought  for  that  purpose.    Mfddoo- 

800DUX  AOHABJ  9.  'ElBHOBB  HaZBAH 

[W.  B.,  p.  B.,  86 


206. 


Suit  to   set   aside    order 


of  Bevenue  Court  directing  ejeotment.— 
Cause  of  action, — Res  judicata, — A  Revenue  Court 
having  ordered  a  tenant  to  be  ejected  under  section  10 
of  the  Rent  Recovery  Act,  on  the  g^und  that  he  had 
refused  to  accept  a  pottah  as  directed  by  the  Court, 
the  tenant  brought  a  suit  in  the  Civil  Court  to 
set  aside  the  order  of  the  Revenue  Court.  Held 
that  the  suit  would  not  lie.  Ragata  o.  Rajagofal 
[L  K  IL.  9  Mad.,  80 


206. 


Suit  for  money  paid  as 


rent. — Reut  paid  twice, — The  plaintiff  sued  to 
recover  money  which  she  had  paid  as  rent  to  the  ze- 
mindar, under  a  decree  of  the  Revenue  Court,  after 
she  had  already  paid  her  rent  to  his  gomastah.  Held 
that  the  suit  was  not  cognisable  hj  the  Civil  Court. 
Sattdajcihi  Dasx  o.  Thabomani  Dbbi 

[8  B  Ii.  B.,  Ap.,  114 

Suit  after  decision  of  Be- 


207. 

venue  Court  under  Act  X  of  1860,  s.  77.— 
Question  of  title, — After  a  decision  by  a  Revenue 
Court  under  section  77,  Act  X  of  1859,  a  Civil  Court 
might  determine  the  legal  title  to  the  rent;  and,  when 
determining  such  title,  the  Civil  Court  might  also  de- 
termine wither  any  rent  which  nu^y  have  been  lost 
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DIQEST  OF  CASBa. 


jxTBXSDicTioBr  OF   cryxL  couwr^ 

eotUinued, 

28.  BKVENUE  COTTBTS— eimtt  mt^iL 

(c)  Obdbbs  of  BBYEinTB  CouBTB — eontiwt§di 

8uit  after  deoUion    of   Revenue   Court 

under  Aot  X  of  1859»  e.  77— con  tiimed, 

to  a  party  by  the  decision,  of  the  BevenneConrtmight 

not  be  recouped  to  him.   Kbvabt  Hosseik  v.  Shvx- 

8HABB  Ali  .  .  18  W.  B^  468 

208. ^Enquiry  into  legality  of  pro- 
ceedings of  Collector.— ^01^.  ^<  VII  of  1868,— 
Certificait  under  #.  18, — In  a  Boit  for  arrears  of  rent 
it  appeared  that  the  plaintiff  claimed  under  a  peMaU 
granted  by  the  owner  of  land  after  a  oeroflcate 
liad  been  issued  against  him  out  of  a  Collector's  office 
under  Bengal  Act  YII  of  1868.  The  defendants  bad 
purchased  the  land  in  question  at  a  sale  held  under 
the  Act.  The  plaintiff  alleged  that  the  certifleate 
had  not  been  served*  and  that  no  notice  before 
the  certificate  was  issued  was  served  upon  the 
grantor  as  required  by  section  18  of  the  Act :  and 
he  contended  that  as  the  Collector's  proceedings  were 
irreguhir,  the  pottah  was  valid.  The  District  Judge 
held  that  the  (Hvil  Court  had  no  power  to  enquire  into 
the  Collector's  proceedings,  and  must,  as  nothing  ap- 
peared to  the  contrary,  assume  that  they  were 
regular,  and  dismissed  the  suit.  Held  that  the 
Judge  was  bound  to  examine  the  proceedings  of  the 
Collector  to  see  that  they  were  legal  and  regular  so 
as  to  constitute  a  legal  bar  to  the  grant  of  the  pottah, 
and  that  the  Judge  was  not  at  liberty  to  make  any 
presumption  in  favour  of  their  legality  or  correct- 
ness. Hbm  Lotta  v.  Sbbbdhokb  Bobooa 

CJ.  li.  B.,  8  Calc,  771 


209. 


Suit  for  execution  of  de* 


cree  in  summary  suit  for  rent.—  A  regular  suit 
to  enforce  a  decree  obtained  in  a  summary  suit 
for  rent,  which  the  Bevenue  Court  has  refused  to 
execute,  upon  the  ground  that  it  has  been  satiified 
cannot  be  maintained  in  the  Civil  Court  (8tBbb,  J., 
dissenting).    Akabda  Mati  Da8I  «.  Fatix  Fabuki 

DA8Z 

[B.  I..  B.,  Sup.  Vol.,  18:  W.  B.,  F.  B.».1I8 


210. 


Suit  to  enforce  decree  of 


Bevenae  Court. — As  a  general  rule,  a  suit  cannot 
be  brought  in  a  Civil  Court  to  entree  a  decree 
of  a  Bevenue  Court  under  Act  X  of  1869.  Such  de- 
crees can  be  enforced  only  by  execution,  and.the  limit- 
ation for  proceedings  to  execute  thernvwas  defined 
by  Aot  X  itself.    AeHOBB  Chitiidbb  Modkbbjbb  o. 

WOOXA  SOONDBBBB  DaBBA     .  .   7  W,  B.»  216 

Obhbsh  Coouab  Sinqh  «.  Bam.  QoBriO)  8ikgr 

[9  W.  B.,  146 


21L 


Suit  for  amount  due  under 


decree  in  rent  suit.— «r.  JT.  2>.  instituted  a  suit 
before  a  Deputy  CollectOri  under  Aut  X  of  1869, 
against  L.  N,  12.,  for  money  due  from  the  defendant 
as  his  gomastah.  The  parties,  before  judgment,  filed 
a  petition  of  compromise,  according  to  which  it  was 
agreed  that  the  amount  admitted  by  X.  JT.  22.  to  be 
due  (R826)  should  be  paid  by  instalments,  and  it  was 
stipulated  that,  on  failure  to  pay  any  instalment,  **  the 


jTOBODcnoiy'  ov  czvix*  covxn?— 

oonUiimed, 


28.  BBVENUE  C0UBTS-'tfMf«M«2. 


(v)  Obdbbs  or  Bxwfxm 

Suit  fbr  amount  due  under 
rent  suit— coa<tiNM<l. 


In 


whole  debt  will  be  realised  at  once,  md  I  (£.  If,  M) 
shall  be  charged  interest  at  half  per  cent,  per  laaxmA 

and    it  is    prayed  that   the    case 

be  disposed  of  according  to  the  above  terma."      The 
Deputy  Collector  decreed—"  Let  the  case  be  disposed 
of  in  accordance  with  the  terms  of  the  oompromise." 
J,  JT.  Di  assigned  his  interest  under  that  deeree 
to  R.  jr.  2>.    L.  y.  R.  failed  to  pay  an  instalment. 
B,  K.  Di  then  applied  to  the  Deputy  Colleetor  to  exe- 
cute tiie  decree  for  the  whole  amount  witii  intuift, 
but  his  application  was  refused.  Thereapon,  JK«  J£  2>. 
brought  an  action  in  the  Civil  Court  against  X.  if.  iKL 
for  the  amount  due  with  interest.  Held,  the  suit  would 
not  lie  in  the  Civil  Court  to  recover  the  amoani  doe 
under  the  Act  X  decree.    The  parties  to  tiie  oob»- 
pronuse  contemplated  that  the  whole  amount  and  in* 
terest  should  be  realised  only  by  prooeea  of  ezeeotiaB 
to  be  issued  out  of  the  Bevenue  Court,  wMch  was  to 
be  delayed  till  a  f failure  to  pay  an  instalment  Ind 
taken  place.    On  the  refusal  of  the  Deputy  Collector 
to  issue  execution  for  the  amount  of  the  debt^  the 
plaintiff  should  have  appealed  to  the  Commissioner. 
Bah  Mohan  Dab  «.  Lakhi  Naratah  Bot 

8.  C.  LuoKHBB  Naraik  Box  «.  Baic  Mohtv 
Doss    .  .IdW.  B^161 


2ia. 


Suit  to  set  aside  sale  bj 


order  of  Collector.— A  Civil  Court  had  no  juris- 
diction to  entertun  a  suit  to  set  aude  a  sale  by  order 
of  a  Collector,  under  Act  X  of  •  1859,  in  exeeation  of 
a  decree  for  arrears  of  rent  due  on  the  tenure  of  wfai^ 
the  sale  was  made.  HABAVirirD  Dutt  e.  Bak  Dhitv 
Sbik  .    W.B^18d4»AotX,18a 


ais. 


Suit  to  Bet  aside  sale  fbr 


arrears  of  revenue.— ^e^  XI  of  1859,  ».  33. — 
PlaintifP  not  having  appealed  to  tl^  Bevenne  CSofm- 
minioner  against  the  sale  of  his  estate  for  an^ears  of 
Government  revenue,  the  Civil  Court  was  not  oompe> 
tent,  under  section  88,  Act  XI  of  1859,  to  entertain  a 
suit  for  the  annulment  of  the  sale.  Momrir  Iiaxj. 
TAChOBS  s.  CollHotob  or  Tibhoot  .  1 W.  R^  366 


214i 


Suit  by  under-tenaxit  to 


reoover  tenure  sold  for  arrears  of  rent. — Act 
X  of  1859,*,  lOB, — ^An  under-tenant  might  sue  in  the 
Civil  Court  to  reoover  his  under-tenure  sold,  by  his 
semindsr  for  arrears  of  rent,  although  he  did  not 
previously  intervene  in  the  Collector's  Court,  nnder 
section  106,  Act  X  of  1859.  Mooxtokabhbk  Bas- 
siA  9.  Bbojtvndbb  Cooxab  Boz 

[8  W.  B^  Aot  Z,  166 


216. 


Suit  to  set  aside  rent  de- 


cree after  failure  to  appeal  against  it.— Where 
the  Deputy  Collector  refused  plaintifT's  application  to 
set  aside  a  rent  decree  as  passed  against  him  upon  a 
confession  of  judgpnent  fraudulently  filed  by  other 
parties,  and  the  value  of  the  suit  being  benestii 
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jxntisBicTioisr  09  civHi  couut^ 

eotUinued. 

23.  RBYENUE  COXTRTB—efmUnued. 

(e)  OBDBBff  OP  KsVBNUB  C0ITBT8 — conHiwed. 

Suit  to  set  aside  rent  decree  alter  failure 
to  appeal  ag^ainst  it—eoniinued. 

filOO,  the  plaintiff  might  have  appealed  to  the  Col- 
lector under  section  14,  Bengal  Act  VI  of  1862,-^ 
Held  that,  having  failed  to  do  so,  he  had  no  right  to 
bring  a  suit  for  the  purpose  in  the  Civil  Court.    Raj 

KI8HEN  MOOKBlUnBfl  V.  MODHOO  SOODW  MVKDLS 

[17  W.  B^  418 


216. 


Suit  to  recover  land  eold 

in  execution  of  decree  for  rent.— A  suit  lay 
in  the  Civil  Court  for  the  recovery  of  land  fraudu- 
lently sold  in  execution  of  a  decree  for  rent,  under 
JLct  X  of  1859,  against  a  party  not  in  possession 
without  suing  specifically  to  set  aside  the  sale.  Noob 
BuKSH  V.  MxAs  J  AS         •    6  W«  B.9  Act  X,  60 


217. 


Suit  to  set  aside  sale  of 


under-tenure*-— ^<  X  of  1869,  s.  108.— The  owner 
of  an  under-tenure  might  sue  in  the  Civil  Court  for  a 
decliuration  that  the  sale  of  his  under-tenure  under 
Act  X  of  1859  was  illegal  and  void  under  section  108 
of  that  Act,  and  that  he  was  entitled  to  possession  of 
the  land  in  suit  notwithstanding  such  illegal  sale. 

SSTTBOOF  CHtTHDBB  BffUTTAOHASJBI  0.  KaSHBB- 
SRUBBI  0O68IA  .    6  W.  B.,  Aot  X,  65 


sia 


Suit  to  set  aside  Bevenue 


sale  on  account  of  f^aud.~An  ex-parte  decree 
for  an  arrear  of  rent  having  heen  passed  hy  a  Bevenue 
Court  against  certain  tenants,  and  their  land  having 
been  put  up  for  sale  in  execution  and  bought  by  the 
decree-holders,  the  tenants  brought  a  civil  suit  to  get 
rid  of  the  sale  as  well  as  of  the  decree.  The  lower 
Courts,  finding  that  the  whole  of  the  proceedings  had 
been  conducted  without  the  knowledge  of  the  pliuntiff s 
and  that  a  fraud  had  been  intended,  gave  them  a  decree 
setting  aside  the  sale,  and  affirming  plaintiffs'  tiUe  in 
the  disputed  land.  Seld,  in  special  appeal,  that  as 
the  parties  came  up  on  a  ground  of  equi^,  the  High 
Court  could  interfere  without  prejudice  to  the  juris- 
diction of  the  Revenue  Courts.  Accordingly,  on  the 
principle  that  the  defendants  should  not  be  allowed 
to  take  advantage  of  their  own  fraud,  it  was  decreed 
(the  purchase-monev  being  still  in  deposit  in  the 
Collectorate)  that  the  defendants  should  re-convey 
the  property  to  the  plaintiffs.  Shibo  Soohdubbb 
DOBSXB  V.  Paitohowbbb  Chuvdba 

[14  W.  B.,  168 


219. 


•  An  action  lies  in 


tlie  CSvil  Court  to  set  aside  a  purchase  fraudulently 
made  at  a  sale  in  execution  of  a  decree  of  a  Bevenue 
Court  which  has  been  obtained  by  fraud.     Nilmaiti 

BUBKIOE  «.  PUDDO  LOOHAN  CHITOKBBBUTTY 

[  a  K  B^  Sup.  Vol.,  876 :  6  W.  B^  Act  X,  20 

Aghobb  Lax£  Shamttkt  v.  GTAKAirinn>  Boy 

[6  W.  B.,  Act  X,  11 

BuGKiiAirB  V.  Asaoo  Choitdhbain 

[9  W.  B.,  326 


JUBaBJOXCTIQll    OV    CIVIL    COITBT— 

continued, 

28^  BBYBNUE  COTTRTS-^eonHnued. 

(4f)  0BDBB6  OB  Bavbhub  Coubts — continued. 

Suit  to  set  aside  Beirenoe  sale  on  account 
of  firaud — ootUinued, 

BBOdlEVDBO  COOICAX  CHOWDHBY  9.  BAM  CoOMAB 

Pbbn  Dtal  SnrGH  v,  Dakbb  Boy 

[13W.B.,186 


220; 


Suit  to  set  aside  sale  of 


undeivtenure  under  Act  X  of  1869.— JVaik^. 
— Theipurchaser  of  an  under-tenure  might  sue  in  the 
Civil  Court  to  set  aside  a  sale  of  the  under-tenure  in 
execution  of  a  decree  for  arrears  of  rent  under  Act  X 
of  1859,  on  the  ground  that  such  decree  was  obtained 
by  fraud  subsequently  to  his  purchase.      Gunga 

]>088  DUTT  t.  BaMVABAIK  GhOSB 

[B. !«.  B.,  Sup.  Vol.,  626 
2  Ind.  Jur..  N.  S.,  Ill:  7  W.  B.,  188 

SouDAMnrBB  DosBBB  V.  Bholajtath  Shaha 

[9W.B.,868 


22L 


Suit  to  set  aside  sale  in 


execution  of  decree.—- ^e<  X  of  1869,  #.  105.— 
JSSraud. — ^The  Civil  Court  had  jurisdiction  to  entertain 
a  suit  instituted  by  ^.  to  set  aside  a  sale  of  his  tenure 
under  section  106  of  Act  X  of  1859,  on  the  ground 
that  the  sale  was  held  under  a  decree  obtained  f  raudu- 
lentiy  against  B.,  who  was  not  the  real  owner. 
BaMBUITDAB  POBAMAinOK  V.  Pbasakba  Kuhab 
Boss 
[B.  Ifc  B.,  Sup.  Vol.,  882 :  6  W,  lU  Act  X,  22 

SvUt  to  set  aside  sale  for 


arrears  of  rent.— ^o^  X  of  1869,  #.  iOo.^ 
JVammZ. — A  Civil  Court  had  jurisdiction  to  entertain  a 
suit  by  a  tenant  to  recover  possession  of  a  tenure  from 
an  auction-purchaser  at  a  sale  for  arrears  of  rent 
under  section  105  of  Act  X  of  1659,  although  there  is 
no  all^^tion  of  fraud,  the  tenant  not  having  been  a 
party  to  the  decree  for  arrears  of  rent.  Mbah  Jak 
MuHBHi  e.  Kubbubaxayi  Dbbi       .  8  B.  li.  B.y  1 


228. 


Suit  to  set  aside  sale  by 


order  of  Bevenue  Court.^JFVaiK{.— A  sale  by 
Older  of  a  Bevenue  Court  can  be  set  aside  by  a 
decree  of  the  Civil  Court,  even  if  held  directly  under 
Act  XI  of  1859.  In  this  case  the  sale  had  taken 
place  under  section  110  of  Act  X  of  1869.  Joydoobga 
Dbbia  o.  Gopal  Chunbbb  Banbbjbb 

[9  W.  B.,  688 


224. 


Suit  to  set  aside  illegal 


sale  by  Collector. — In  a  suit  to  set  aside  a  sale  by 
a  Collector  under  Act  X  of  1859,  on  the  allegations 
that»  at  the  time  of  the  sale,  a  warrant  of  execution 
previously  obtained  against  the  moveable  property  of 
the  judgment-debtor  still  remained  in  force,  and  that 
the  deposit  on  the  purchase-money  was  not  paid 
until  fourteen  days  had  elapsed,  it  was  held  that  such 
allegations,  if  proved,  would  amount  to  illegalities, 
and  that  a  suit  to  declare  such  a  sale  null  and  void 
would  lie  in  the  Civil  Court.  Aju  Bvksh  Shah  v. 
NxTBBJi  BmuH    ....    9W.B.,600 
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JUBISDICnON    OF    CIVni    COURT-- 

eowiinmed, 

28.  REVENUE  C0UBT8— mmltflNMtf. 
(c)  Obdjbbb  07  Rbybvub  Coubtb — eamiitnud, 

826. Suit  by  Judgment-debtor  to 

set  aside  sale  by  Bevenne  Court.— The  Gvil 
Court  has  jariBdicUon  to  entertain  a  suit  by  a  judg- 
ment-debtor under  a  decree  of  the  Revenue  Court  for 
confirmation  of  his  righ#  in  immoveable  property 
sold  by  his  execution- (^editor  under  an  order  of  the 
Revenue  Court  for  the  sale  of  the  rights  and  benefits 
of  the  judgment-debtor  in  the  suit  in  which  the  order 
was  made,  and  for  a  declaraUon  that  the  sale  was  void. 
Chakd&akaht  Bhattachabji  9.  Jaditpati  Chat- 
TBBJi    .    lB.L.B.,A.C.,177:10W.B.,aa4 

226. Suit  to  set  aside  Collector's 

sale  and  recover  property. — Costs  of  partition. 
— Order  of  Colleetorfbr  paymsnt  of  proportiouais 
share  of  costs  by  eo-sharers, — Suit  to  set  aside  sale, 
— ^The  (^vil  Court  decreed  partition  (butwarra)  of  an 
estate  in  a  suit  brought  by  some  of  the  oo-shwrers  in 
the  estate,  and  ordered  the  plaintiffs  to  pay  the  costs 
of  the  partition.  The  Collector,  however,  called  upon 
the  defendants,  the  other  co-sharers,  to  pay  a  portion 
of  the  fees  to  the  Ameen  who  effected  the  partition, 
namely,  in  proportion  to  the  shares  allotted  to  them 
by  the  decree:  and  in  default  of  payment  of  the 
whole  of  such  portion  he  sold  the  defendants'  shares 
in  the  estate.  Seld  that  the  Collector  acted  uUra 
vireSf  and  a  suit  was  maintainable  in  a  CivU  Court  to 
set  aside  the  sale  and  for  recovery  of  the  property. 
Baij  Nath  Sahu  9.  Lalla  Sital  Pbasad 

[2  B.  Ii.  B.,  F.  a,  1:  10  W.  B.,  F.  B.,  66 

227. Suit  to  set  aside  sale  when 

made  without  arrears  of  revenue  being 
due. — Sanetiom  of  Commissioner, — A  suit  to  set 
aside  a  sale  under  Act  XI  of  1869,  on  the  ground 
that  no  arrear  of  revenue  was  due,  may  be  brought 
in  the  Civil  Court  without  previous  appeal  to  the 
Commissioner.  Thakub  Chubm  Rot  v.  Collbotob 
OF  24-PBBOiririrAHB  .  IS  W.  B.«  886 

228. Suit  to  question  regu- 
larity of  sale  in  execution  under  Collector's 
order. — ^When  a  sale  had  taken  place  by  order  of  the 
Collector  in  execution  of  a  decree  under  Act  X  of 
1659,  a  civil  suit  lay  for  the  purpose  of  questioning  the 
legularity  and  propriety  of  the  proceeding.  Where 
circumstances  indicate  not  merely  irregularity,  but 
irregularity  brought  about  by  the  contrivance  of 
the  decree-holder,  the  Civil  Court  has  jurisdiction 
to  set  the  sale  aside,  and  is  right  in  doing  so. 
Tbkabt  Bead  Mabain  Dbg  p.  Coubt  of  Wabds 

[16  W.  B.,  60 

Assenting  from  RVTTim  Movbb  Dobsu  o.  Kalbb- 
KIBBBN  Chugbbbbvttt       .    W.  B.,  F.  B.,  147 


229. 


Suit  by  person  ii^ured  by 


sale,  of  non-transferable  tenure  in  exe- 
cution of  decree  of  Bevenue  Court.— Where 
a  tenure  has  been  sold  in  execution  of  a  decree  by  a 
Revenue  Court,  a  third  person,  not  a  party  to  the 
suit  in  that  Court,  alleging  that  the  tenure  was  not 
transferable,  and  seeking  to  have  his  right  to  posses- 
sion vindicated  against  the  pretended  transferee,  is 


JUBISDICTION    OF    CIVIL    COUBT— 

eonHnmed, 

28.  REVENUE  COURTS— «o«fo'MM(i. 
(e)  Obdbbs  of  Rbybihtb  Coubtb— «oii<««NMcl. 

Suit  by  person  injured  by  sale  of  non- 
tranflferable  tenure  in  execution  of  de- 
cree of  Bevenue  Covxt--eaniinued. 

entitled  to  complain  in  the  Civil  Court,  and  to  aak 
protection  against  the  probable  injurious  oonseqaenoea 
to  himself  of  the  Collector's  decree.    JoTKiSHsir 

MOOXBBJBB  •.  HUBBBHUB  MOOKBBJBB 

[9W.B^286 
Buit  to  set  aside  sale  on 


280. 

ground  other  than  firaud. — AH  X  of  1876,  #.  4. — 
ISaUfor  arrears  of  revenue.  Suit  to  set  aside, — Sec- 
tion 4»  clause  (c)  of  Act  X  of  1876  excepts  from  the 
jurisdiction  of  the  Civil  Courts  claims  to  set  aside,  on 
account  of  irregularity,  mistake,  or  any  other  ground 
except  fraud,  sales  for  arrears  of  land  revenue. 
Qiksrtf, — Whether  the  exception  of  fraud  in  the  above 
enactment  is  confined  to  fraud  on  the  part  of  officers 
conducting  sales  for  arrears  of  land  revenue.    Bai^ 

KBISHBA  YaBUDBY  O.  MaPHATBAT  NaBATAK 

[L  !«.  IL,  6  Bom.,  78 

24.  SANADS. 

281. Suit  to  cancel  or  set  aside 

sanad  as  granted  by  mistake.— iSwiiflMfy 
settiemeni, — ^anad, — Reeocation  of  sanad, — Garae,, 
—  Wanta, — Mazmun  Narva,'^BhagdarL — Where  a 
sanad  by  way  of  summary  settlement  of  land  reve- 
nue has  been  granted  by  Qovemment  under  Bombay 
Act  VII  of  1868,  Government  cannot  reform  or  set 
it  aside  without  the  assent  of  all  parties  interested 
therein.  To  do  so  would  be  an  assumption,  by  Gov- 
ernment, of  the  function  of  a  Civil  Court.  A  Civil 
Court  cannot,  on  the  ground  that  Government  has* 
by  mistake,  granted  such  a  sanad  to  a  person  not 
the  owner  ckC  the  land,  reform  or  set  aside  the  sanad. 
Section  7  of  Bombay  Act  VII  of  1863  renders  the 
quit-rent,  fixed  by  the  sanad,  binding  alike  <m 
Government  and  on  the  rightful  owner  of  the  land, 
but  the  latter  may  recover  tibe  Und  firom  the  grantee 
of  the  sanad  subiect  to  the  quit-rent  fixed  by  the 
sanad,  and  payable  to  Government ;  and  such  grantee 
will  be  declared  to  have  taken  the  sanad  as  a  trustee 
for  the  rightful  owner.  Qiuesre, — ^Whether  a  (Xvil 
Court  can  give  relief,  either  by  reforming  or  cancel- 
ling such  sanads,  against  mistakes  other  than  those 
relating  to  ownership  which  may  be  found  to  exist  in 
the  samids.  Dolsako  BHAY8AK€h  •.  Collbctob  of 
Kaiba    .  .  L  Ii.  B^  4  Bom.,  487 

25.  SERVICES,  PERFORMANCE  OF— 

282. Suit   to  enforce  servioes 

by  barbers.~Ca«M  of  action. — ^A  suit  cannot  be 
maintained  in  the  Civil  Courts  to  enforce  the  per- 
formance of  certain  services  by  barbers.  Rajxisto 
Majbb  V,  NoBABB  Sbal  .    1  W.  B.,  8SI 


26.  SOCIETIES. 


288. 


Suit  to  enfbroe  admission 


as  member  of  a  sooiety.— A  suit  will  not  lie 
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JXmiBDICTION    OF    CTVTL    COUBT— 

eoiUitnued. 

26.  SOCIETIfiS— oofi^tiHMd. 

Suit  to  enforce  admission  as  member  of 

a  BOOiety^eoiUinued, 

to  force  the  def endante  to  admit  the  plaintiif  into 
their  society.  Badhoo-  Nibsbb  v.  Bam  Juhoo 
NusBB 2  Hay,  88 


284. 


Suit   for   declaration    of 

right  to  be  member  of  a  society.— £«c/Mu>fi 
from  aomaj.—Beng,  Reg,  III  of  1793,  t .  8, — In  a  luit 
for  a  decree  declaratory  of  the  right  of  a  person  to  the 
memhership  of  a  soma]  (society),  upon  the  allegation 
that  the  other  members  have  excluded  him  from  the 
somaj, — jfftf/dthat  as  such  exdnsion  neither  deprived 
him  of  caste,  nor  aftected  any  right  of  property,  it  is 
not  cognisable  by  the  Civil  Court.  The  members  of 
a  society  are  the  sole  judges  whether  a  particular 
person  is  entitled  to  continue  as  a  member  or  not. 
Section  8,  Regulation  III  of  1798,  commented  on. 

SUDHASAX  PATAB  V.  SUDHABAX 

[8B.  Ii.  B.,  A.  C  01: 11 W.  B..  467 


286. 


Suit  on  account  of  exclu- 
sion firom  invitation  to  dinners.— Civil  Courts 
cannot  compel  Hindus,  agunst  their  will,  to  ask 
other  Hindus  to  their  houses  or  their  entertainments. 
Joy  Chvitdbb  Sibdab  o.  BAxoHinur 

[6W.B.,828 


27.  SOTEBEIGN  FBINCEa 


28a 


Suit  against  independent 


Sovereign  Prince. — Peraonal  privilege, — Thakw 
of  Falitana, — ^An  independent  sovereign  prince  is 
privileged  from  suit  in  the  Courts  of  British  India. 
The  Thakur  of  Palitana  is  an  independent  sovereign 
prince.  Ladkuyabbhai  v.  Sabsahgji  Pbatab- 
SAirejz      ....    7  Bom.,  O.  C,  160 


287. 


Suit  against  ex-King  of 


Oudh.— ^e^  VIII  of  1862,  #.  4.— Section  4,  Act 
VIII  of  1862,  did  not  prevent  the  Civil  Courts  from 
entertaining  a  suit  against  the  ex-King  of  Oudh 
without  the  consent  of  the  Government.  Iv  thb 
xattbb  or  THB  PBxnioK  or  Bbgvh  Bibbs 

[7  W.  B,  168 

Suit  against  Tipperah 


Bi^ah. — Sovereign  Prince. — Zemindari  in  BriHeh 
ierritorv. — ^The  succession  to  the  Baj  of  Tipperah  he- 
ing  of  itself  heyond  the  jurisdiction  of  British  Civil 
Courts,  it  would  he  out  of  their  power,  in  a  suit  re- 
lating solely  to  the  title  of  the  Bajah  to  a  zemindari 
in  British  territory,  to  go  into  the  question  of  the 
Bajah's  title  to  the  Baj.  The  Bajah  being  a  foreign 
power,  the  Courts  womd  accept  the  title  to  the  Baj  of 
the  person  recognised  as  Bajah  by  the  British  Qov- 
emment.  But  where  a  zemindari  lying  within  Bri- 
tish territory,  and  not  shown  to  be  an  appanage  of  the 
Baj,  formed  the  subject  of  a  suit,  Seld — that,  since 
the  right  to  the  Baj  had,  by  a  long  course  of  litiga- 
tion, ^n  made  by  the  parties  themselves  to  depend, 
as  it  were,  upon  the  right  to  this  zemindari,  the  Civil 
Courts  had  jurisdiction  to  deal  with  the  title  to  the 
latter;  and  that  the  law  applicable  to  the  suit  would 


JUBISDIGTION    OF    CIVIL    COUBT— 

eonHnned. 

27.  SOVEBEIGN  FBISCES^eoniinmed. 

Suit  against  Tipperah  TLaiah-^ontinued, 

be  the  Hindu  law  modified  by  the  Eulachar  or  local 
custom  regrulating  succession  and  inheritance  in  the 
Tipperah  family.  The  recognition  of  the  Bajah  by 
the  British  Government  is  less  a  matter  of  right  than 
one  of  discretion,  his  position  being  that  of  a  petty 
BajiUi  of  *a  hill  district,  rather  thiui  that  of  a  sove- 
reign power.  Held  in  concurrence  with  the  first 
Court,  upon  a  consideration  of  the  whole  evidence  and 
the  conduct  of  the  late  Bajah,  as  well  as  that  of  the 
plaintiif  and  the  Banis  of  the  late  Bajah,  that 
though  the  legitimacy  of  the  plaintiff  had  been  satis- 
factorily established,  and  it  was  shown  that  his 
mother  had  beei^  married  to  the  late  Bajah  in  the 
shantigrihita  form,  yet  it  was  clear  that  defendant 
had  heen  created  Jubaraj  by  the  late  Bajah,  and  the 
plaintifPs  claim  must  accordingly  be  dismissed  with 
costs.  Bajkukab  Nobodip  Chukdbo  Dbb  Bub- 
MTJH  V,  Bib  Chuitdba  Mavieya  Bahapoob 

[26  W.  B.,  404 

■    Zemindari    in 


Britiih  terriiorg, — Civil  Procedure  Cods,  1877,  #. 
433. — Save  in  respect  of  his  zemindari  in  British  ter- 
ritory, the  Bajah  of  Tipperah  is  not  subject  to  the 
jurisdiction  of  the  Courts  in  British  India,  except  in 
cases  mentioned  in  clauses  (a),  {b),  (o),  section  438, 
Act  X  of  1877.  Nil  Krielo  J}eb  Barmano  ▼.  Bir 
Cknnder  Thakur,  8  B.  L.  £.,  P.  C,  13 ;  and  Baj* 
kumar  Nobodip  Chundro  Deb  Burmun  v.  Bir  Chun' 
dra,  25  W.  B..  407,  cited.  Bib  Chundbb  Makiokta 
Bahadub  o.  Ishan  CH1Tin>BB  Thakxtb 

[8  C.  Ii.  B.,  417 


24a 


Sovereign 


Prince. — 8nit  againai  Sovereign  Prince  with  reepeot 
to  land  owned  by  him,  and  titnate  in  British  India, 
— Maintenance. — Charge  on  immoveable  properig.-^ 
BemeiUa  to  arise  out  of  land, — General  Clauses  Con- 
solidation  Act  {I  of  1868),  s.  2,  cL  6,^  Civil  Proce- 
dure Code  (Act  X  of  1877),  Chap.  XXVIU,  s.  438. 
— ^The  Bajah  of  Hill  Tipperah  is  a  Sovereign  Prince 
within  the  meaning  of  Chapter  XXVIII  of  Act  X  of 
1877,  and  cannot  he  sued  personally  in  the  Courts  of 
British  India  except  under  the  conditions  specified  in 
section  488  of  that  Act.  The  fact  of  a  defendant 
not  subject  to  the  jurisdiction  of  a  Court  having 
wuved  his  privilege  m  previous  suits  brought  against 
him  does  not  five  the  Court  lurisdiction  to  entertMn 
a  suit  against  him  in  which  he  pleads  that  he  is  not 
subject  to  such  jurisdiction.  A  suit  for  maintenance 
which  seeks  to  have  the  maintenance  made  a  charge 
on  immoveable  property  is  not  a  suit  for  immoveable 
property  within  the  meaning  of  clause  (o),  section 
433,  Act  X  of  1877,  nor  is  it  a  suit  for  "benefits  to 
arise  out  of  land  "  within  the  meaning  of  the  defini- 
tion of  the  words  "immoveable  property"  contained 
in  Act  I  of  1888,  section  2,  clause  6.  A  chum  for 
maintenance  is  not  a  charge  upon  immoveable  pro- 
perty. A  member  of  the  royal  family  of  Hill  Tip- 
perah brought  a  suit  against  the  Bajah  to  have  it  de- 
clared that  with  respect  to  certain  land  situate  with- 
in British  India,  and  forming  portion  of  the  posses- 
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eatUimted. 

27.  SO¥fiRBIQN   PRINCB8— eoM<to««elL 

Suit  against  Ttpperah  Bi^ah— cMitiMMA 
Btons  of  the  Bajah^  he  wm  entitled  to  the  port  of 
Jaboraj,  and  to  sncoeed  to  saoh  land  on  the  death  of 
the  Rajah*  and  also  claimed  maintenance,  and  longht 
to  have  it  declared'  that  such  maintenance  ihonld  be 
a  charge  on  the  revenueB  of  the  land  situate  in  British 
India.  Eeld  that  the  British  Courts  had*  no  juris* 
diction  to  entertain  the  suity  it  not  being  one  for  im- 
moveable property.  BXBB  Ckuvdbb  Mavikkta  v. 
RAJT  CoOKAB  NoBODBIP  GRUirDBB  Dbb  Bubmoho 

[L  Ii.  S^  0  Calo^  685:  la  O.  L.  B^  «85 


341. 


Ci«t7  Procedure 


Code,  1877,  #.  433, — Suit  for  charge  for  maintenance 
on  independent  Sovereign  State, — In  a  suit  against 
the  Maharajah  of  Hill  Ttpperah,  which  is  an  indepen- 
dent Sovereign  State,  for  maintenance,  it  appeared 
that,  in  a  former  suit  tried  in  British  India  in  respect 
of  the  same  claim,  the  Court  had  ordered  the  amount 
of  the  maintenance  for  which  he  gave  a  decree  to  be 
paid  by  the  defendant  Maharajah  and  from  his  estate 
of  R.  which  was  in  British  India.  IMd  that  the 
suit  not  being  a  suit  for  immoveable  property  would 
not  lie,  and,  further,  that  the  decree  in  the  former 
suit  was  notrssyadtco^toshow  that  the  maintenance 
claimed  in  the  present  suit  was  a  charge  upon  the  le- 
mindari  of  R.»  so  as  to  give  the  Court  Jnrisdiotion 
undef  clause  (o)  of  section  488  of  the  Civil  Procedure 
Code.  Bib  C&irin>BB  Mavikhva  «.  Ibrak  Chitv* 
D4B  Taoobb     .        *  .  13  C.  I«.  B.9  473 


242. 


Suit  against  the  Desai  of 


PatacUL — Muling  Chief, — Code  of  Civil  Procedure 
{XIV  of  1882),  ft.  432  and  ^5.— The  Desai  of 
Patadi,  a  talookdar  of  the  fifth  class  in  the  province 
of  Kathiawar,  in  virtue  of  his  being  the  proprietor 
of  seven  villages  within  the  British  Political  Agency 
of  Kathiawar,  is  a  ruting  chief  within  the  meaning  of 
sections  48B  and  488  of  Iflie  Code  of  Civil  Piooedure' 
(XIV  of  1S82),  and  can  only  be  sued  with  the  con- 
sent of  the  Government  in  a  competent  Court  not 
subordinate  to  the  District  Court.  Eambhai  v, 
Hnf ATSivaji    .        •        .  X.  Ii.  B.,  8  Bom^  415 


28.  SURVEY  AWARDS. 


248i 


Snit  to  aet  aside  survey 

award.— ^^»^*  R^^  IX  of  1833,  «.  ^.—Section  9  of 
liegulation  IX  of  1888  referred  only  to  docieioas  of 
punchayets,  and  did  not  bar  a  suit  in  the  Civil  Court 
to  set  aside  an  award  of  survey  authorities  as  null 
and  void.  Raj  Kibkbv  Ro¥  v.  SfravT  Chuubbb 
CHUOKBBBirrrT       .  .  4  W.  B.,  79 

IlIBAK-OOIlJLH  «.  SflSO  Pbbbhad     .  9  AgTB,  840 

SixmrsAB  Ali  v,  Pubwubusk  Ali  .  8  IT.  W^  182 

29.  TRESPASS. 

M4. Stdt  to  have  door  closed  on 

aooount  of  apprehended  trespass.— i7«/<i  that 
a  suit  for  the  closing  of  a  door  on  account  of  appre* 
hended  trespass  will  not  lie  in  the  Civil  Courts. 
Pabuh  Sookh  0.  Sbbta  Rax    .        .  2  Agra,  119 
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jSssOfBBVOB  COMICXXTBD    ON    THB    Hl^B 
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[lHoora'aLA.,e7 

r.  GENERAL  JURISDrCTION. 

L Presimiption  of  jnrisdietloB. 

— Objection  tojuriedietion.^the  High  Court  being 
a  Court  of  superior  jurisdiction,  the  want  of  jnni- 
diction  is  not  to  be  presumed,  but  the  contrary. 
Where  the  High  Court  had  jurisdiction  to  try  a  pri- 
soner for  the  offence  committed,  if  a  charge  had  hMn 
made  against  him  by  a  person  authorised  to  make 
that  charge,  and  the  prisoner  pleaded  not  gnilty,— 
Meld  that  proof  need  not  be  given  that  the  officer  hsd 
authority  to  send  up  the  change.  Objections  to  the 
jurisdiction  should  be  made  &fore  pleading  to  tJie 
general  iesue.  Qubbk  «.  Nabadwif  Qobwami 
[1  &  U  B.*  O.  Or.,  16 :  16  W.  B.,  Cr.,  71;  note 
17W.B^Cr,iiote 

2.         ■  Beaiatanoe  of  prooeas  of  Civil 

Court—The  resistance  of  process  of  a  Civil  Court 
is  punishable,  under  the  Code  of  Criminal  Pkvicednie, 
by  a  Court  of  criminal  jurisdiction.  In  re  Chunder 
Kant  Chueherhutty,  9  W,  PL,,  Cr,,  63,  overraled. 
QuBBir  V,  Bhaoai  Dapadab 

[2  B.  I..  B..  P.  B.,  21 :  10  W.  B.,  Cr,  48 


a. 


Questions  of  Utke.-'Oenttree- 


Hon  of  documente, — It  is  at  all  times  desirabie  thst 
questiottB  of  title  should  not  be  tried  in  Crimioil 
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1.  OSNBBAL  JTTRISDICTION— oon^tiwieA 

Qheetioiui  of  UHto-'eonHfMed. 
Courts,  and  more  especially  where  raeh  questions  de- 
pend on  the  constmction  of  obscure  documents,  or 
fall  to  be  decided  in  reference  to  tmnsactions  of 
which  at  the  best  but  an  imperfect  record  is  pre- 
served.    Qvbbk  v.  Kishsk  Pbbbhab 

[2K.W.,SCMi 

4, Special  law,  Effeot  of;  on 

general  jiiriadiotion.~CWMtfia2  breach  of  trust 
by  trustee  of  tsmpte.—Mad,  Beg,  VII  qf  1817. --Aet 
XX  of  1863, — ^The  ordinary  criminal  law  is  not  ex* 
eluded  by  Regulation  YII  ,of  1817,  or  Act  XX  of 
1863.    Akovtmoub  Casb     •  1. 1«.  R,  1  Mad^  66 

5. ; —  Special  law,  Jnriadictionnn^ 

der.Sffeot  of  Criminal  Procedure  Code  on.— 
Criminal  Procedure  Code  {Act  X  of  1882),  s,  1, 
— The  jurisdiction  conferred  by  the  Code  of  Criinihal 
Procedure  (Act  X  of  1882)  does  not  affect  any  spe- 
cial jurisdiction  or  power  conferred  by  any  law  iii 
force  at  the  time  when  the  Code  came  into  force. 

QirBBV-£]fPBB88  ««  QUSTADJI  BaBJOBJI 

[L  I..  IL,  10  Bonu,  IBI 


6. 


Order  under  Criminal  Code 


b^r  executive  officer.— Potoer  of  Judicial  Courts 
ib  question  the  legaUiff  of  such  order, — Where  an 
executive  officer  makes  an  ordfer  or  issues  a  notifica- 
tion under  the  provisions  of  the  Code  of  Criminal 
Procedure,  it  is  not  within  the  province  of  judicial 
authontv  to  question  the  propriety  or  legality  of 
such  oraer  or  notification  until  an  attempt  is  made 
to  enforce  the  exaction  of  a  penalty  against  a  per- 
son committing  a  breach  of  such  order  or  notification. 
It  then  becomes  the  duty  of  the  judicial  authority  to 
consider  whether  the  order  is  properly  made  or  not; 
In  the  kattiks  or  thb  PBTiTioir  or  Sttejakabaiv 
Dabs.    Eicpbbss  «.  Subjavabaik  Bass 

[X  !■.  B.,  6  Caic,  88 

ObBtmction  to  right  of  way. 


— Erection  of  building  on  public  im^.-* Where  a 
party  residing  on  one  side  of  a  public  lane  crncroadies 
on  the  lane  by  building,  and  narrows  the  passs^ge 
at  that  particular  spotjso  f^r  as  to  cause  the  tramc 
to  pass  over  a  portion  of  the  land  of  the  party  reside 
ing  on  the  opposite  side  of  tbe  tsne,  the  remedy  of 
the  latter  is,  by  recourse  to  the  Criminal  Court,  to 
prevent  the  obstruction  of  the  public  thoroughfare. 
If  he  does  not  so,  he  has  no  cause  of  action  against 
the  other.    Abdoo£  Htb  o.  Kak  Chttbk  Bimgfh 

[IIW.B.,446 

Suit  for  dosing  new  road  and 


opening  ofd  one.— In  a  suit  for  closing  anew  road 
opened  by  the  defendants  through  the  famd  of  the 
plaintiff,  and  for  opening  an  old  road,  which  had 
been  closed  by  the  defendanty — Htld,  by  MABKBT,.r., 
that  the  question -of  opening  or  doeing  a  public  road 
belongs  to  the  Criminal  Court,  and  not  to  the  Civil 
Court.  HtBA  Chako  Banbbibb  v.  Ssama  Chaxav 
Chattbbjbb 

[8  B.  Ii.  R^  A.  C,  861 :12  W.  R^  876 


— coniinued, 
1.  CffiNBRAIf  JTTRISDICTION^-tfOiiitMisA 


g.  MRU106  committed  on  the 

high  8ea8.--i;9  ^  18  Viet.,  e,  96.-28  3f  24 
Viot^  c,  88.'— An  offence  committed  on  the  high 
seas  but  within  three  miles  from  the  coast  of  British 
India,  u  being  committed  within  the  territorial  limits 
of  British  India,  is  punishable  under  the  provisions 
of  the  Penal  Code.  The  ordinary  Criminal  Courts 
of  the  country  have  jurisdiction  over  such  offences  by 
virtue  of  12  and  13,  Victoria,  Cap.  96,  sections  2 
and  8,  extended  to  India  by  23  and  24  Victoria,  Cap. 
88.  Where  certain  inhabitants  of  the  village  of  Manon 
in  the  Thana  district  sallied  out  in  boats  and  pulled 
up  and  removed  a  number  of  fishing  stakes  lawfuUy 
filed  in  the  sea  within  three  miles  from  the  shore  by 
the  villf^ers  of  a  neighbouring  village,  it  was  held 
that  a  Magistrate  in  the  Thana  district  had  juris- 
diction over  the  offenders;  and  that  the  Penal  Code 
was  the  substantive  law  applicable  to  the  case. 
Baa.  V.  KabhtaBaxa.        ..      8  Bom^  Cr.»  68 


10. 


Conversion    of 


goods  at  foreign  port  entrusted  to  be  carried  from 
andtoaJ3ritUhIndianpoH.—Stais.  12  ^  18  Vict., 
c.  96,  and  28\S^2A  Vict.,  c.  88.— B.  entrusted  with 
rice  at  M.  (a  port  in  British  India)  for  conveyance  to 
C.  (also  a-  port  in  British  India),  took  the  rice  to  Q., 
a^  port  in  foreign  territory,  and  there  sold  it.  He 
was  convicted  at  M.  of  criminal  breach  of  trust  as  a 
carrier  under  section  407  of  the  Penal  Code.  Meld 
that  the  Sessions  Court  at  M.  had  no  jurisdic* 
tion  to  tiy  the  offence  under  the  Code  of  Criminal 
Procedure.  Meld,a\BO,  that  no  offence  was  commit- 
ted on  the  high  seas  so  as  to  give  the  Court  jurisdic- 
tion under  12  and  13  Victoria,  Cap.  96,  extended  by 
28  and  24  Victoria,  cap.  88.  Bafv  Daij>i  «.  Qubbn 
[I.  KR^  6  Mad.,  28 
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JnriBdiction  in  Tributary 


MehAhkr—Jfokurbhui^.— British  India.— IL  British 
subject  residing  in  Midnapore,  in  Bengal,  was 
charged  before  Sie  Maharajah  of  Mohurbhunj  with 
having  committed  the -offence  of  defamatien  in  Mo- 
hurbhum  in  the  Tributary  Mehals.  On  an  applica- 
tion made  by  the  accused  to  the  Magistrate  of  Mid- 
napore, objecting  to  be  tried  by  the  lUijah  of  Mohur- 
bhunj,  the  Commissioner  of  Cuttack,  who  was  also 
Superintendent  of  the  Tributary  Mehals,  directed 
that  the  caseahould  be  transferred  to  Midnapore  and 
tried  by  the  Magistrate  of  that  district,  who  had  the 
power  of  an  Assistant  Superintendent  of  the  Tribu- 
tary Mehals.  The  accused,  while  being  tried,  moved 
the  High  Cburt  to  set  aside  the  proceedings  at  Mid- 
napore, on  the  ground  that  the  offence  not  having 
been  committed  within  the  district,  the  Magistrate 
was  acting  without  jurisdiction.  Meld  that  the 
proceedings  were  without  jurisdiction*  Per  Cvv- 
viKeiEAx,  t7:--The  Tribotary  Mehals  are  now,  as 
they  were  in  1874,  a  portion  of  British  India,  which 
the  Qovemment  of  India  has  been  pleated  to  exempt 
from  the  ordinary  law  and  jurisdiction  of  the  Courts, 
and  to  govern  by  means  of  special  officials  and  enaot- 
ments.  Wlmtever  ma^  be  the  powers  of  Qovem- 
ment as  to  Mohurbhun],  those  powers  do  not  extend 
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1.  GENERAL  JURISDICTION^0O»h'MM<i. 

Juriadlotioa  in  Tributary  MBhals— c<m<f- 

nued, 

to  empowering  the  legally  oonstitated  tribunall  of  a 
BritiBh  district  to  follow  in  that  district,  and  in  the 
case  of  residents  in  it,  any  procedure,  and  to  exercise 
any  other  jurisdiction  than  that  created  bv  the  law. 
Per  Pbikbbp,  J, — The  territory  of  Mohurbhunj  is  a 
part  of  British  India,  but  at  present  not  subject  to 
any  laws  not  specially  extended  to  it.  The  Tributary 
Mehals  being  British  India,  and  being  excluded  iFrom 
the  operation  of  all  the  laws  in  force  in  British 
Indi^  unless  expressly  extended  to  them,  the  orders 
of  Government  conferring  powers  on  particular  offi- 
cers over  criminal  offences  committed  within  those 
mehals  are  uUra  virea,    HuB8BB  BIahapatbo  «. 

DiKOBTJKDO  PaTBO 

[L  I..  B^  7  Calo^  638 : 9  C.  li.  ^^  88 


12. 


Cod^  of  Crlmi' 


nal  FrooBdure  (Act  X  of  1873),  #.  70. — Ibrst^a 
JurUdiciion  and  Extradition  Act  {XXI  of  1879), 
f.  9.—Benff.  Regs,  XII,  Xlll,  and XIV of  1806.— 
The  prisoners,  residents  of  the  district  of  Singhbhum, 
a  district  in  British  India,  were  convicted^  under  sec- 
tion 331  of  the  Penal  Code,  at  Singhbhum,  of  an 
offence  committed  in  Mohurbhunj.  Psr  Gabth, 
C  J.,  PONTiTBX  and  Mobbib,  JJ. — The  territory  of 
Mohurbhunj  is  not  within  the  limits  of  British 
India :  but,  under  the  provisions  of  section  9  of  Act 
XXI  of  1879,  a  conviction  in  British  India  for  an 
offence  committed  without  the  limits  of  British 
India  is  good.  Per  Mittbb,  «/*.— Mohurbhunj  is 
within  the  limits  of  British  India;  but  seeing  that 
the  Tributary  Mehals  constitute  a  "district"  within 
the  meaning  of  the  Criminal  Pmocedure  Code,  and 
that  the  Superintendent  of  these  mehals  has  been 
vested  with  the  powers  of  a  Sessions  Judge  under  an 
order  of  the  Government  of  India,  a  conviction  under 
the  Penal  Code  (having  regard  to  the  provisions  of 
section  70  of  the  Criminal  Procedure  Code)  ought 
not  to  be  set  aside.  Per  Pbivsbp,  J".— Mohurbhunj 
is  within  the  limits  of  British  India;  but  the  Acts 
which  extends  to  British  India  do  not  extend  to  Mo- 
hurbhunj. The  territory  having  been  expressly 
placed  beyond  the  ordinary  legislation,  the  law  in 
force  in  British  India  cannot  come  into  operation 
there  until  this  exemption  has  been  removed.    Em- 

FBB88    9.   KbSHUB  MoHAJAB.     EmPBBSS    9.    UdIT 

Pbabab 

[I.  L.  B^  8  Calo^  086 :  U  C.  li.  B^  241 


18. 


Power  of  Indian  Iiegisla- 


tOre.—'Act  XXII  of  1869,  #.  9.— Indian  Couneile 
Act.— 24  4"  35  Viet.,  e,  67,  e.  22.-24  ^  26  Viet., 
e,  104,  ae.  9, 11,  U.—Delegation,  Power  of— By  Act 
XXII  of  1869  certain  districts  were  removed  from 
the  jurisdiction  of  the  High  Court,  and  b^  section  5 
the  administration  of  civil  and  criminal  justice  was 
vested  in  such  officers  as  the  Lieutenant-Governor  of 
Bengal  should  appoint.  By  section  9  the  Lieutenant- 
Governor  was  empowered  to  extend  aU  or  any  of  the 
provisions  of  the  Act  to  the  Cossyah  and  Jynteeah 
Hills.    By  a  notification  in  the  CalcfUta  Oatette  of   | 


JUBISDICnOV  OF  CBIMnrAIi  OOUBT 

-^eontinmed, 

L  GBNERAL  JURISDICTION- eoiUtmiMi. 

Power  of  Indian  l^ogWBtaxe^eonHnmed. 

4th  October  1871,  the  Lieutenant-Governor  extended 
the  provisions  of  the  Act  to  the  Cossyah  and  Jynteeah 
Hills,  and  directed  that  the  Commissioner  of  Assam 
should  exercise  the  powers  of  the  High  Court  in  the 
civil  and  criminal  cases  triable  in  the  Courts  of  that 
district.  The  two  prisoners  were  tried  for  murder  in 
April  1876,  and  were  on  conviction  sentenced  by  the 
Chief  Commissioner  of  Assam  to  transportation  for 
life.  On  appeal  by  the  prisoners  to  the  High  Court, 
'^Seld,  by  the  majority  of  a  Full  Bench  (Gabtb, 
C.  J.,  Maophbbsob  and  Pobtitbx,  J  J.,  dissenting), 
that  the  High  Court  had  jurisdiction  to  entertain  the 
appeal,  and  such  jurisdiction  was  not  taken  away  by 
Act  XXII  of  1869.  Per  enriam.— The  Governor 
General  in  Council  had  power  by  legislation  to  remove 
the  districts  from  the  jurisdiction  c3  the  High  Court 
Per  Jaokboh,  Aikbub,  and  Mabkbt,  JJ.  (Kbxp, 
J.,  concurring.) — The  Governor-General  in  Council 
had  no  power  to  delegate  his  legislative  functions  to 
the  Lieutenant-Qovemor  of  Bengal  in  the  way  he 
bad  done  in  Act  XXII  of  1869.  The  power  of  dele- 
gation cannot  be  considered  as  validated  by  any  long 
course  of  practice,  nor  as  sanctioned  by  the  tacit  re- 
cognition of  Parliament;  Act  XXII  of  1869  is  there- 
fore so  far  invalid.  Per  Maophbbsob,  J.  (Poktifbx, 
J.,  concurring). — Such  delegation  u  nowhere  ex- 
pressly prohibited,  and  does  not  bring  the  Act  under 
any  of  the  restrictive  provisions  of  the  Indian 
Council's  Act.  Per  Gabth,  C.  J.,  and  Macphbbsov, 
J.  (POBTIFBX,  J.,  concurring). — ^The  power  of  dele- 
gation now  questioned  had  been  exercised  in  many 
cases  for  a  series  of  years  previous  to  the  paaang  of 
the  Indian  Councils  Act,  and  that  Act  (the  framers 
of  which  must  have  been  cognisant  of  such  course  of 
practice)  must  be  taken  as  impliedly  approving  of 
and  sanctioning  such  practice,  which  it  would  other- 
wise have  declared  illegal.  Per  Gabth,  C,  J,, 
Jackson,  Mabkbt,  and  Aikblib,  JJ.  (Kbmp,  /., 
concurring). — The  High  Court  has  power  to  question 
the  vaUdi^  of  the  L^slative  Acts  of  the  Governor 
General  in  Council.  Per  MAOPHBBSOir,  J.  (Pobti- 
FBX,  J.,  concurring). — The  High  Court  has  no  such 
power  if  satisfied  that  the  Act  is  not  within  any  of 
the  prohibitions  of  the  Indian  Councils  Act.    Sm- 

rBBSS   O.  BUBAH 

[L  K  R,  a  Calo.  63 :  1  C.  I..  B^  Idl 

IFeld  bv  the  Judicial  Committee  of  the  Privy 
Council,  that  the  decision  of  the  majority  of  the 
High  Court  was  erroneous  and  rested  on  a  mistaken 
view  of  the  powers  of  the  Indian  Legislature.  That 
Legislature  has  powers  expressly  limited  by  the  Act 
of  the  Parliament  which  created  it,  but  has,  when 
acting  within  those  limits,  plenary  powers  of  legis- 
lation as  large  and  of  the  same  nature  as  those  of 
Parliament  itself.  When  plenary  powers  of  legisla- 
tion exist  as  to  particular  subjects,  whether  in  an 
Imperial  or  Provincial  Legislature,  they  may  be  well 
exercised  either  absolutely  or  conditionally.  Legis- 
lation, conditional  on  the  use  of  particular  powers, 
or  on  the  exerdse  of  a  limited  discretion,  entrusted 
by  the  LegisUture  to  persons  in  whom  it  placet  con- 
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fidence,  is  not  anoommon,  and  in  many  cireamstancea 
may  be  highly  convenient.  By  the  temu  of  the 
Act  24  and  25  Victoria,  Cap.  104,  the  ezerciBe  of 
jnritdiction  in  any  part  of  Her  Majesty's  Indian 
territories  by  the  High  Courts  was  meant  to  be  sub- 
ject tOy  and  not  exclusive  of,  the  general  legislative 
power  of  the  Governor  General  in  Council.  An 
exercise  of  legislative  authority  by  the  Governor 
General  in  Council,  whereby  any  place  or  territory 
is  removed  from  ike  jurisdiction  of  the  High  Courts, 
is  one  expressly  contemplated  by  the  Statute  24  and 
25  Victoria,  Cap.  104,  and  by  the  Letters  Fbtent 
issued  under  that  Statute.    Empbess  v.  Bvrar 

IL  li.  B^  4  Calo^  172 : 8  C.  It.  B.,  197 
Ii.  B^  6  L  A.,  178 


14. 


Trial  byjory.— -ComimtWofMr 


of  Cooek  Bekar. — ^The  Commissioner  of  Cooch  Behar 
had  no  power  to  hold  a  trial  by  jury  in  the  Gowal- 
paxa  district.    QuiBN  o.  Bha0idhonb  Katohabi 

[8W.B^Cr.,68 
QuBBH  «.  Khoodbbax    •       8  W.  B.,  Cr^  89 

2.  EUROPEAN  BBITISH  SUBJECTS. 


Ifi. 


Seseions  Court,  BeUary.— 
Treaty  by  Sajak  qfSundoor  with  Qovemment. — The 
Sessions  Court  of  Bellary  has  no  jurisdiction  under 
the  Penal  Code  to  try  native  subjects  of  the  jaghir- 
dar,  or  Rajah,  of  Sundoor,  for  offences  committed  in 
the  plateau  of  Ramandoorg  upon  native  inhabitants 
of  the  village  of  Ramandoorg.  Ramandoorg  is  a 
portion  of  the  territory  of  Sundoor,  and  the  Rajah 
IS  in  the  position  of  a  native  chief  or  ruler.  A  treaty 
entered  into  by  the  late  Rajah  of  Sundoor  with 
the  Government  of  Madras  contained  the  following 
stipulation :  "  It  being  probable  that,  as  European 
officers  take  up  their  residence  on  the  said  hill,  many 
servants,  tradesmen,  private  persons,  and  others  will 
reside  there,  I  have  relinquished  to  the  Company's 
Government  the  police  and  magisterial  functions  of 
maintaining  peace,  and  trying  and  punishing  offences 
committed  by  such  people,  such  as  violence, '  petty 
crimes,  thefts,  murder,  &c.  The  Collector  is  to  have 
jurisdiction  in  such  matters."  Held  that  this  treaty 
did  not  give  the  Sessions  Court  of  Bellary  jurisdic- 
tion, but  it  surrendered  exclusive  criminal  jurisdiction 
over  a  limited  class  of  persons,  namely,  Europeans 
and  their  servants,  and  all  other  resident  persons,  not 
native  subjects  of  the  Rajah,  and  left  the  Government 
unfettered  to  provide  in  the  wav  they  deemed  right 
for  the  trial  and  punishment  ox  offences  committed 
by  such  persons.    Qubbk  o.  VbnOanna 

[dMacU854 

18. Power  to  legislate  for  Ba- 


ropean  Britiali  eubjeot  in  motfoanih—Legula- 
iure.  Power  of  .—Bombay  Act  VIIoflSB?  (DUtrici 
Police  Ae(),^34^4  WUL IV,  e.  123,-63  Geo.  Ill,  e. 
165,  #.  106,-37  Geo,  III,  c.  142,  ».  iO.— Although  the 
old  East  India  Company  had  power,  under  the  Cluirters 
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Power  to  legislate  for  European  British 
sabjeot  in  motaaiail—eoiUinmed, 

of  Charles  II.,  to  make  laws  affecting  British-bom 
subjects,  yet  tUs  power  ceased  in  A.  D.  1709,  when  its 
Charters  were  surrendered  to  Queen  Anne.  From 
that  date  down  to  the  passing  of  the  8rd  and  4th 
William  IV.,  Cap.  128  (with  the  exception  of  a  limited 
power  of  legislating  as  regarded  the  local  limits  of 
the  presidency  town),  no  authority  expressly  granting 
power  to  the  East  India  Company  or  the  Indian 
Government  to  legislate  for  British-bom  subjects  can 
be  found.  8emble, — That  neither  the  East  India 
Company  nor  any  Indian  Government  (with  the  like 
exception)  possessed  such  power  from  the  year  1709 
till  the  passing  of  the  8rd  and  4th  William  IV., 
Cap.  122.  With  the  exception  of  offences  made  punish- 
able by  the  68rd  George  III.,  Cap.  156,  section  105,  by 
Justices  of  the  Peace,  the  Recorder's  Court  had,  by 
virtue  of  the  d7th  George  III.,  Cap.  142,  section  10, 
exclusive  criminal  jurisdiction  over  British-bom 
subjects  throughout  tibe  Bombay  Presidency,  and  the 
same  exclusive  jurisdiction  was  continued  to  the  late 
Supreme  Cour^  and  is  now  exercised  by  the  High 
Court,  with  the  like  exception,  and  some  further 
exceptions  introduced  bir  subsequent  Acts  of  the 
Government  of  India.  The  Bombay  District  Police 
Act  (No.  VII  of  1867)  passed  by  the  Governor  of 
Bombay  in  Council  for  making  Laws  and  Regula- 
tions, is  ultra  aire*  in  so  far  as  it  confers  criminal 
jurisdiction  upon  Magistrates  in  the  mofussil,  being 
also  Justices  of  the  Peace,  over  British-bom  subjects 
as  it  thereby  affects  the  Acts  of  Parliament  under 
which  the  High  Court  is  constituted,  and  interferes 
with  the  criminal  jurisdiction  which  that  Court  pos- 
sesses over  British-bom  subjects  in  tiie  mofussil,  which 
jurisdiction  is  exclusive  except  in  so  far  as  it  is  limited 
by  Statute  68,  George  IIL,  Cap.  155,  section  105,  and 
certain  subsequent  Acts  of  the  Government  of  India. 
Rbg.o.  Reat        •  7  Bom.,  Or.,  6 


Brm 


Power  to  try  European 

(tUh  subject— CVifliiaa/  Procedure  Code  (Act 
X  of  1872),  MM,  71'88,'^Power  of  Indian  Legialatnre, 
—24  4*  25  Viet,,  e,  67  (Indian  CouneiU  Act),  mm,  22 
and  42, — ^A  European  British  subject  in  the  mofussil 
was  convicted  by  a  Magistrate  under  the  provisions 
of  Chapter  VII  of  Act  X  of  1872.  He  appealed  to 
the  High  Court  on  the  ground  (inter  alia)  that  the 
Magistrate  had  no  jurisdiction  to  try  the  case,  inas- 
much as  the  Governor  General  in  Council  had  not 
the  power,  under  24  and  25  Victoria,  Cap.  67,  to 
subject  a  European  British  subject  to  any  jurisdictaon 
other  than  that  of  the  High  Court,  and  therefore  the 
provisions  of  Act  X  of  1872,  under  which  the  prisoner 
had  been  tried,  were  uUra  viree  and  illegal.  Held 
that  the  jurisdiction  of  the  High  Court  as  given  by 
the  Letters  Pfettent  is  subject  to  the  legislative  powers 
of  the  Govemor  General  in  Council,  and,  therefore, 
the  Magistrate  had  jurisdiction  to  try  the  case. 

QUBBV  0.  MSABBS 

[14  B,  L.  B.»  106 :  22  W.  B.,  Cr.,  64 
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4iCrimiMl  ProcedwrB  Cods),  j^.  74,  8B,—i.,  who 
was  duuged  before  a  Haguitrate  who  w«0  ooxnpetent 
to  enquire  into  a  coiopiaint  agaiivst  ja  fSurqpeaa 
British  subject,  with  an  offence  triable  by  him, 
daimed  to  be  dealt  with  pa  a  European  Britiih 
aubject.  B,  did  not  state  the  grounds  of  such  claim. 
The  Magistrate  did  not  decide  whether  B*  was  or 
,was  not  a  £uropean  British  subject,  but  proceeded 
with  the  case,  dealing  with  him  as  if  he  were  not  a 
Eurqpean  British  subiject,  and  sentencing  him  to 
rigorous  in^prisonment  ior  one  year  and  to  a  fine. 
On  appeal  by  B,,  the  High  Court  remanded  the  case 
to  the  Magistrate  in  order  that  he  might  decide,  in 
the  manner  directed  by  section  88  of  the  Criminal 
Procedure  Code,  whether  B.  was  or  was  not  .a  Euro- 
pean British  subject  The  Magbtrate  having  decided 
.that  B,  was  a  European  British  subject, — Held  that, 
.this  being  so,  .and  it  appearing  that  the  Magistrate 
had  dealt  with  B*  .as  other  than  a  European  British 
subject,  B*9  trial  was  void  for  want  of  jurisdiction. 
EMSJuaa  o.  BsbkuiL  X.Ii.  R^  4  A11^X41 


19. Smrapmn  BrtMsA 

Boldier.^^urudieiion  of  HiUiary  auihorxUet,-^ 
Beng.B€9%,  ZX  of  1826  and  XUI  of  1888,-^  &€0. 
IV,  0.  fii.— A  British-bom  European  soldier  in  a  regi- 
ment stationed  at  Hazaribagh  was  committed  by  the 
Deputy  Commissioner  of  that  place  to  the  High 
Court  on  a  charge  of  the  munier  of  a  comrade. 
Upon  an  application  to  have  the  commitment  quash- 
ed and  the  prisoner  handed  over  to  the  Military 
authorities  in  aooordance  with  BegfuUtion  XX  of 
1826,  it  was  held  that  the  provisions  of  Regulation 
XX  of  1825  as  to  the  course  to  be  taken  in  dealiuff 
with  European  British  subjects  who  have  committed 
ofPences  were  rescinded  in  HasEaribagh  ^y  Regulation 
XIII  of  1838,  section  8,  as  being  rules  for  the  ad- 
ministration of  .criminal  justice  within  the  meaning 
of  that  section.  Assuming  the  regulation  was  in 
force, -^fitfM  that  4  George  IV.,  Cap.  81,  and  Regula- 
tion XX  of  1825,  though  they  gave  jurisdiction  to 
the  IGlitary  authorities  in  certain  cases,  did  not 
wholly  exclude  the  jurisdiction  of  the  Civil  as  op- 
posed to  the  Military  Courts,  and  that  inasmuch 
as  the  proceedings  before  the  Deputy  Commissioner 
had  be^  taken  at  the  request  of  the  IClitary  autho- 
rities and  assented  to  by  them,  such  proceedings 
were  not  void  and  the  commitment  was  valid.  Qubxh 
«.jA0K89ir     .    18B.Ii.IL,474:9aW.B«S0 


SO. 


'Mntin»Aet,9.101. 


— Offence  eommHted  by  Briiisk  soldier, — Section 
101  of  the  Mutiny  Act  does  not  deprive  the  Civil  (as 
opposed  to  Military)  Courts  of  jurisdiction  over 
British  soldiers  committing  offences  within  the  terri- 
torial limits  of  those  Courts,  nor  render  the  exercise 
of  their  jurisdiction  dependent  upon  the  sanction 
of  the  Commaader-inoChief .    The  section  is  merely 


'-^continued* 
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iinued. 

Power  to  try  XSuropean  British  subjeet 

— eomiinned, 

permissive  of  a  military  trial  being  hield.    Sicpjuua 
i7.  Maquikb 

[X  Ii.  B^  6  OiOa,  194 : 4  C.  li.  B^  432 


SL- 


-  Proof  cfHaimM. — 
Question  of  fact, — Wbether  or  not  an  accused  is  e 
European  British  subject  is  a  matter  of  fact  to  be 
determined  judicially  by  the  Court  of  Session  on  tbe 
evidence,  in  the  event  of  the  prisoner  rusing  that 
question.    QuKBV  a.  Fabkb      .    10  W.  B.»  Cr.,  6 

-  Proof  of  staimtB — 


The  prisoner  pleaded  that  he  was  a  British-bom 
•subject,  and  therefore  not  amenable  to  the  jurisdic- 
tion of  the  Sessions  Judge  of  Tellichery,  by  whom  the 
prisoner  had  been  convicted  of  criminal  misappropri- 
ation. The  evidence  showed  that  the  prisoner  wms 
the  legitimate  great-grandson  of  John  TurnbuU,  said 
to  have  been  a  sergeant  in  the  service  of  the  King  or 
of  the  East  India  Company,  but  was  insufficient  to 
establish  a  Uwful  marriage  between  him  and  a  native 
Christian  woman  by  wl^m  he  had  a  son,  and  the 
evidence  as  to  his  nationality  was  also  incomplete. 
Seld  that  the  plea  to  the  jurisdiction  was  not  made 
out    QujiEH  ff.  TiTBKBUUi     •        .        6  XimL,  7 


iraie 


Court  of  KagiM^ 


raie  of  r«/ZurWy.— The  Joint  Magistrate  of  Telli- 
chery has  no  juriMUction  to  try  a  resident  of  Mysore 
for  criminal  acts  done  in  Mysore.    Airoimcoirs  Cabb 


Offento 


tod  within  ike  ierritoriet  of  NaHoe  Prineo  in  mUi' 
anee  wiik  Qovemmont. — ^The  defendant,  a  European 
British  subject,  was  charged  with  having  oomnutted 
three  offences  at  Bangalore,  punishable  under  the 
P^nal  Code,  ffeld  that  the  High  Court  has  the 
same  criminal  jurisdiction  which  the  late  Supreme 
Court  had,  and  that  Bangalore  being  within  the 
territories  of  the  Maharajah  of  Mysore,  a  Native 
Prinoe  in  alliance  with  the  Qovemment  of  Madras, 
the  defendant  was  subject  to  the  jurisdiotion  of  the 
High  Court  in  respect  of  criminal  offences  committed 
in  the  territory  oi  Mysore.  Rs&.  o«  ths  fbobb- 
ooTioir  ow  Shallabd  o.  Watkikb  .   8  HacU  444 


26. 


Madras   Police 


Aot,  XXIV  of  1859,  «.  ^.^A  European  British 
subject  was  convicted  by  the  Cantonment  Magistrate 
under  section  48  of  the  PoUce  Act  (Act  XXIV  of 
1859).  Seld  that  the  Ma^trate  had  no  jurisdic- 
tion.    ANOKTMOira  Casb  •    6Kad^Api.,25 


26. 


Judicial    Cms* 


mieeioner  of  Myeore, — ^A  European  British  subject 
committed  by  a  Justice  of  the  Peace  in  Mysore  for 
trial  by  the  Judicial  Commissioner  of  Mysore  on  a 
charge  under  section  34i8  of  the  Penal  Code  waa 
convicted  on  10th  March  1880.  ffeld  that  the  com- 
mitment  and  conviction  wexe  iU^gaL     Q^naure,^^ 


Digitized  by 


Google 


.<    .290^    i 


I>IG£fiT^F^CA6B8. 


X    2806   ) 


JUBIBDIOlSEQir  OiP  CBQGaiLAI*  OOUBT 

—>-eontinued, 

2.  EU&OPSAN  BRITISH  8UBJSCT8--«pii. 

Hnmed, 

Power  to  try  \SxaqffeHXi  British  subjeot 
'-"CoiUimued. 

Whether  when  a  European  British  snhject  in  Mysore, 
heing  a  Christian,  is  accused  of  an  offence  not 
j)ani8hable  with  death  or  transportation  for  life,  a 
.commitment  to  the  High  Goort  at  Madras  would  be 
legal.    WABD9.  QiTBSN      .    XIj.R.,61Cad«»38 


27. 


JmHoe   of  the 


^eaoe.'^nllltffdl  eomoieiiotk'^Whne  a  Jiagistnte, 
being  also  a  Jostioe  of  the  Feaee,  oanTiotedaBritiah* 
bom  subject  of  mischief  under  seotion  426  of  'the 
Penal  Code,  the  High  Court  annulled  -the  -.convic- 
tion and  sfflitence,  and  directed  the  accused  io  be 
committed  to  take  his  trial  before  the  ffigh  ^Court,* 
unless  the  complainant  withdrew  the  charge,  under 
section  271  of  the  Criminal  -Prooedure  Code.  Bbo. 
•o.  Wmiaa 7  Bohl,  Or^  1 


aa 


Officer   itkeeeted 


with  epeeial  pawere,^^8eetian9  SO,  34,  and  209, 
Code  of  OrimTnal  JProeedure  (Act  X  <f  1892).— An 
officer  invested  with  special  powers  under. section  86 
of  the  Code  of  Criminal  Procedure  should  rarely,  if 
ever,  try  a  case  himself  under  section  209  of  the  Code 
of  Crixninal  Prooedure,  where  It  appears  from  some 
of  the  evidence  that  the  accused  might  have  been 
jcharged  with  an  offence  beyond  the  jurisdiction  of 
the  Magistrate  to  take  cogniaanoe  of.  Smpbim  o. 
Paxaxanakda 

[L  L.  &,  10  Cale^  86 :  IS  a  L.  B«  a75 

8.  OPPBKCBS  COMMITTED  ONLY  PAETLY 
IN  ONE  DISTRICT. 


S9. 


(a)  GSHIKAU^T. 

Oflbnoe  begun  in  one  place 


and  completed  in  another.— i8)^a^.  9  Geo,  IV^ 
c.  74,  f .  50.— Section  66  of  the  Statute  9  George 
IV.,  Cap.  74  (applying  and  extending  to  the  British 
territories  in  In^  the  provisions  then  recently  nuide 
for  lEngli^nd  with  respcct  to  offences  committed  in 
two  different  places  or  partially  committed  in  one 
place  and  acoompUahed  in  another)  applies  only  to 
the  cases  of  i>ersons  amenable  to  the  Supreme  Court 
at  Calcutta  beginning  to  commit  offences  in  one  place 
\^ch  are  afterwards  completed  in  another,  and  not 
to  a  case  where  the  persons  committing  the  offence 
were  not  amenable  to  the  said  Court,  and  where  the 
whole  offence  which  has  been  committed  was  within 
one  jurisdiction.  The  term  ^'within  the  limits  of 
the  Charter  of  the  said  United  Company,''  construed 
to  mean  within  the  limits  of  the  Trading  Charter 
of  tibe  East  India  Company.  NoA  Hoong  v.  Qvbbk 
[4  W.  B.,  P.  C 109:  7  Moore'a  I.  A.,  72 


80. 


Offence  committed  in 


Brltiali  territory,  instigated  by  fbreign 
anl^ect  resident  in  foreign  territozy.— Cri- 
fniftnl  Procedure  Code,  1872,  #.  6^.— Where  a 
foreign  subject,  resident  in  foreign  territory,  insti- 
gated the  oommiiaion  of  an  offence  which,  in  eonse- 


^"Continued, 
^.  OFFENCES  COMMITTED  ONLY  PABTLY 
IN  ONE  DISTBICT— eo»<iiii(S<f. 

(a)  QaaxSAhVS-jcontinued , 

Offence  committed  in  British  territozy, 
instigated  by  foreign  subject  resident 
in  foreign  territory— coai<tmie<i. 

quence,  was  committed  in  British  territory, — ffeld 
&at  the  instigation  not  having  taken  place  in  any 
district  created  hy  the  Code  of  Criming  Procedure, 
the  instigator  was  not  amenable  to  the  jurisdiction 
of  a  British  Court  established  under  that  Code,  sec- 
tion 66.    Bbq.  «.  PisTAL     .        .    K)  Bom«»  8^6 

:SL ■    Acts,  done  jMirt]^  wsMiUa 

and  x>art]y  without  British  territories.— 
Offence  under  Penal  .Code, — A  person  who  is  admit- 
tedly a  subject  of  the  British  Government  is  liable 
to  be  tried  'by  the  Courts  of  this  oountry  for  acts 
done  by  him,  whether  wholly^  within  or  wholly  with- 
out, or  partly  within  and  partly  without,  the  British 
territories  in  India,  provided  they  amount  to  aiU 
offence  under 'the  Penal  Code.  QuBsir  v,  Amcsp- 
ooKLAjL        .        •        .        .    8  W.  B.><;r.,  60 

t0)  ABirxBfrr  of  "Wkwjm  W.AB. 

82.  ^  ■  ■  ■  Charge  of  abetment  of  wag- 
ing war  against  the  Qneen.-— Q^0flC0  oonmiit- 
ted  im  Cakmtta  tried  at  Patna, — Where  the  prisoner 
was  charged  with  having,  at  Calcutta,  abe£ted  the 
waging  of  war  against  &e  Queen,  and  was  tried  at 
the  Sessions  Coiurt  of  Patna,  it  was  held  that  the 
Court  of  Session  at  Patna  had  jurisdiction  to  try 
him,  because  he  was  a  member  of  a  conspiracy,  other 
memben  of  which  had  done  acts  within  the  district 
of  Patna  in  pursuance  of  the  original  concerted 
plan,  and  with  reference  to  the  common  object.  The 
Oouzt  of  P^tna  had  jurisdiction  also,  because  the 
prisoner  had  ilent  money  from  Calcutta  to  Patna  by 
hundis,-and,  until  that  money  reached  its  destination, 
the  sending  continued  on  the  part  of  the  prisoner. 
Qtjbbv  «.  Amies  Ehak 

[9  fi.  Ii.  IU86:  17  W.B^  Qr^  15 


Adulteration    of   cotton.^ 


88. 

Poseeteion  of  cotton  adulterated  in  foreign  terri- 
tory,— Cotton  Fraude  Act,  ee,  6  and  i4.— »Cotton  sup- 
posed  to  have  been  adulterated  in  foreign  territory 
was  seized  in  British  territory.  Held  that  the 
Magistrat  eof  the  place  where  the  cotton  was  seized 
had  jurisdiction  to  try  the  offender,  as  the  effect  of 
the  new  Cotton  Frauds  Act  (Bombay),  No.  YII  of 
1878,  sections  6  and  14,  was  to  make  the  possession  of 
"cotton  liable  to  confiscation''  punishable  with  fine, 
and  it  is  immaterial  where  the  adulteration  takes 
place.    Empbxss  o.  Khihohakb  Nasatak 

[I.  li.  B.,  8  BouLy  884 

*  ((Q  CanoNAL  Bbbach  of  Contbact. 

84. Contract  made  in  foreign 

lerritozy  to  be  performed  in  British  X/arri" 
UfTy.'^Br^ach.'-rdrrut  in  foreign  territory.— Act 
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JimiSDlCTION  OF  CRIMINAL  COURT 

— continued, 
3.  OFFENCES  COMMITTED  ONLY  PAETLT 
IN  ONE  DlSTRlCT^ooniinued. 

(d)  Cbimikal  Bbbaoh  of  CovTRkCT-'eontinned. 

Contract  made  in  foreign  territory  to  be 
performed  in  British  territory— eon^'- 
nued, 
XIIIofl869.—'B,  having  contracted  in  foreign  terri- 
tory to  labour  for  8,  in  British  territory,  broke  his 
contract  He  was  arrested  in  foreign  territory, 
brought  into  British  territory,  prosecuted  under  Act 
XIII  of  1859,  and  ordered  to  perform  the  contract. 
Meld  that  the  Court  had  no  jurisdiction.  Siddha 
o.BiLiaiBi     .  .    I.Ii.R^7Mad^864 


86. 


(«)  Dacoitt. 

Dacoity  committed  out  of 


British  territory.— CbiK»aim«i<  of  proporty  in 
British  territoty,^CrimincU  Procedure  Code,  1872, 
g,  ^7, — Where  icoity  was  committed  at  Velanpor,  a 
Ullage  in  the  territory  of  His  Highness  the  Qavak- 
vad,  and  a  part  of  the  stolen  prc^erty  found  where 
it  had  been  concealed  by  the  accused  in  British  terri- 
tory, it  was  held  that  a  conviction  of  dacoity  could 
not  be  sustained,  that  being  a  substantive  offence 
completed  as  soon  as  perpetrated  at  Velanpor;  al- 
though, had  Vehmpor  been  in  British  territory,  the 
subsequent  acts  in*  the  process  of  taking  away  the 
propwty  might,  in  the  legal  sense,  have  coalesced 
with  the  first  and  principal  one  so  as  to  give  juris- 
diction under  section  67  of  the  Code  of  Criminal  Pro- 
cedure in  each  district  into  which  the  property  was 
conveyed.  But  on  a  conviction  of  retaining  stolen 
property,  the  sentences  awarded  could,  it  was  held, 
be  sustained,  the  retaining  having  taken  place  in 
British  territory.    Esa.  c.  Lakhta  Qovind 

[L  K  R.,  I  Bom^  60 

If)  Ehiobahtb,  RBOEUimra  vitdbb  Falsb 
Pbbtbnobs. 

-  Place  where  fiUse  pretences 


86. 


were  held  out. — Jurisdiction  to  trjf  recruiters  of 
emigrants  under  s.  7U  Act  XIU  o/iSW.— Recruit- 
ers of  emigrants  charged  under  section  71,  Act  XIII 
of  1864,  must  be  tried  by  the  Magistrate  within  whose 
jurisdiction  the  holding  out  of  false  pretences  to  the 
labourers  took  place.    Anontiioub 

[4  Mad^  Ap.,  4 


{g)  ESOAPB   BBOK   CuBTODT. 

-  Place  of  triaL — District  in  which 


»7. .  .      ^ 

escape  took  place. — ^A  convict  escaping  from  cus- 
tody must  be  tried  for  that  offence  in  the  district 
within  which  he  escaped :  a  Magistrate  of  another  dis- 
trict has  no  jurisdiction  to  try  him  for  the  offence. 
RBGt.  V.  DoBSA  Sbba  .1  Bom.,  138 


(h)  Mvbdbb. 

Offence  committed  in  Cy- 


JURISDICnON  OP  CBIMIErAIi  OOtTRT 

'^continued, 
8.  OFFENCES  COMMITTED  ONLY  PARTLY 
IN  ONE  DISTRICT— cem^'MMNl. 
(A)  MiTBDBB — continued. 

Offence  committed  in  CyffruB—eonikmed. 
{XI  of  1872),  ss.  8,  9.— Liability  of  Native  Indian 
British  subject  for  offence  eommiUed  in  Cyprus. — 
"  Native  State.'* — Legislatioe  powers  of  Oowemor 
General  in  Council. — Confirwwtion  of  eentenee  of 
death.— Division  Court.-— Full  Court.— Held  (Stu- 
ABT,  C.  Jn,  dissenting)  that  a  Native  Indian  subject  of 
Her  Majesty,  being  a  soldier  in  Her  Majesty's  Indiaa 
army,  who  committed  a  murder  in  Cyprus,  while  on 
service  in  such  army,  and  who  was  accused  of 
such  offence  at  Agra,  might,  under  section  9  of 
Act  XI  of  1872,  be  dealt  with  in  respect  of  sad 
offence  by  the  Criminal  Courts  at  Agra,  Cyprus 
bdng  a  "  Native  State,"  in  reference  to  Native  Indian 
subjects  of  Her  Majesty,  within  the  meaning  <d 
that  Act.  Per  Stuabt,  C.  J.— The  power  of  tiie 
Governor  Qeneral  of  India  in  Council  to  make  lavs 
for  the  trial  and  punishment  in  Britbh  India  of 
offences  committed  by  British  Indian  subjects  in 
British  territories  other  than  British  India  dis- 
cussed. A  Division  Court  of  the  High  Court  ordered 
the  Magistrate  who  had  refused  to  enquire  into  a 
charge  of  murder,  on  the  ground  that  he  had  no  juris- 
diction, to  enquire  into  such  charge,  oonsidering  that 
the  Magistrate  had  jurisdiction  to  make  such  enquiry. 
The  Magistrate  enquired  into  the  cfaarae  and  com- 
mitted the  accused  person  for  triaL-  1^  Court  of 
Session  convicted  the  accused  person  on  the  charge 
and  sentenced  him  to  death.  The  proceedings  c^  tibe 
Court  of  Session  having  been  referred  to  tiie  High 
Court  for  confirmation  of  the  sentence,  the  case  came 
before  the  Full  Court.  Held,  per  Stvabt,  C.  J., 
Spahkib,  J.,  and  Oldfisld,  J.,  that  in  determining 
whether  such  sentence  should  be  confirmed,  the  Full 
Court  was  not  precluded  by  the  order  of  the  Divisioa 
Court  from  considering  whether  the  accused  person 
had  been  convicted  by  a  Court  of  competent  jurisdic- 
tion.   Emfjubss  ov  Ivdia.  v.  Sasmukh  Sihoh 

[L  L.  B.,  2  AIL.  SOS 

-  Murder  committed  in  Island 


88.  

^rua.— Foreign  Juritdivtion  and  Mstradition  Act 


of  Perim. — Criminal  Procedure  Code,  168i, 
s.  7. — Law  in  force  at  Perim. — Aden,  Jurisdiction 
of  Court  of  Political  Resident  at.— Act  II  of  1864, 
s.  29. — Appeal  from  sentence  of  Political  Resident 
at  Aden  to  High  Court  of  Bombay  in  crimintU  ease 
arising  at  Perim.— Held  that  the  Island  of  Berim, 
having  been  occupied  with  a  view  to  its  pennaaent 
retention  by  officers  of  the  Government  of  Bombay, 
became  a  part  of  British  India  within  the  definitioB 
of  sitotute,  21  and  22  Victoria,  Cap.  106,  and  vested 
in  Her  Majesty  along  with  the-  other  Indian  terri- 
tories under  that  Act,  which  became  law  on  2nd  Sep- 
tember  18&8.  The  Penal  Code  (XLV  of  1860)  and 
the  Code  of  Criminal  Procedure  (X.  of  1882)  extend 
in  their  entirety  to  the  whole  of  British  India,  and. 
therefore,  to  the  Idand  of  Perim.  Section  7  (^  the 
Criminal  Procedure  Code  (X  of  1882)  gives  to  the 
Local  Government  the  power  to  alter  the  local  limiti 
of  Sessions  Divisions,  and  continues  the  Divisions 
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JUBISDICTIOn  OT  OBrMONAIi  COUET 

8.  OFFENCES  COMMITTED  ONLY  PARTLY 
IN  ONE  DISTRICT— comiimued. 

{%)  MuBDBB — eonUnmea. 
Murder  oommitted  in  lalaad  of  Ferim 

existing  when  that  Code  came  into  force.  A  notifica- 
tion wai  iBsned  by  the  Qovemment  of  Bombay  on  the 
6th  May  1884  under  the  above  section  inclumng  the 
Island  of  Ferim  within  the  Sessions  Division  or 
District  of  Aden*  and  empowering  the  officer  from 
time  to  time  commanding  the  troops  stationed  at 
Perim,  in  virtue  of  his  office,  to  exercise  the  powers 
of  a  Magistrate  of  the  second  class  within  the  island* 
and  to  commit  persons  for  trial  to  the  Court  of 
Sessions  at  Aden.  Beldt  having  x«gard  to  the  lan- 
guage of  Act  II  of  1864,  that,  for  the  purposes  of 
section  7  of  the  Criminal  Procedure  Code  (X  of  1882), 
the  Besident's  Court  at  Aden  might  he  considered  as 
a  Court  of  Session,  and  that  the  local  area  to  which 
Act  II  of  1864  applied  was  the  Sessions  Division 
which  was  in  existence  at  the  date  of  the  above  noti- 
fication when  the  limits  thereof  were  altered  by 
the  incli^ion  of  the  Island  of  Ferim.  A  prisoner 
charged  with  having  committed  murder  in  the  Island 
of  Ferim  was  committed  by  the  Magistrate  at  Ferim 
to  be  tried  before  the  Political  Resident  at  Aden. 
Having  been  found  guilty  and  sentenced  to  death 
he  api^ed  to  the  High  Court  of  Bombay.  By  the 
Aden  Act  II  of  1864,  section  29,  it  is  provided  that 
*'  no  appeal  shall  lie  from  an  order  or  sentence  passed 
by  the  Resident  in  any  criminal  case."  The  High 
dourt,  however,  admitted  the  appeal,  being  doubtful 
as  to  whether  the  above  provision  applied  to  cases 
arising  in  the  Island  of  Ferim.  Qubbm-Ekfbbss 
«.  MAir&AL  XsKOHAVD  .    L  Ii.  B^  10  Bom^  268 

In  a  subsequent  stage  of  the  sam*e  case,— JSTtf^d, 
notwithstanding  the  notification  of  the  Government 
of  Bombay  (No.  2836),  dated  the  6th  May  1884, 
including  the  Island  of  Ferim  within  the  Sessions 
Division  and  District  of  Aden  and  empowering  the 
officer  in  command  of  the  troops  stationed  at  Ferim 
to  commit  persons  for  trial  to  the  Court  of  Sessions 
at  Aden,  that  the  Court  of  the  Political  Resident  at 
Aden  had  no  jurisdiction  over  the  Island  of  Ferim, 
and  that  the  Political  Resident  at  Aden  was  not  a 
Judge  of  a  Court  of  Session  for  that  island.  Where, 
therefore,  a  person  charged  with  having  committed 
murder  at  Ferim  was  oommitted  by  the  Magistrate 
at  Ferim  for  trial  in  the  Court  of  the  Political 
Itesident  at  Aden,  where  he  was  convicted  and  sen- 
tenced to  death,  the  conviction  was  annulled,  and  the 
prisoner  was  ordered  to  be  re-tried  before  a  Court  of 
competent  jurisdiction.  The  Island  of  Ferim,  al- 
though under  the  control  of  the  Political  Resident  at 
Aden,  cannot  be  regarded  as  part  of  Aden,  and  the 
provuions  of  the  Aden  Act  (II  of  1864)  are  not  in 
force  at  Ferim.  Act  II  of  1864  did  not  create  a 
separate  Court  of  Session  at  Aden.  The  Court 
created  was  the  Court  of  the  Resident,  and  the 
powers  of  that  Court  and  of  a  Court  of  Session  are 
not  commensurate.  Qubsk-Emfbe8B  v.  Maitoaii 
TiKOHAUp    .  .    I.  Ii.  B.,  10  Bom.,  268 

II 


JTJBISDIOTION  OF  OBTMTWAL  COUBT 

-^continued. 

8,  OFFENCES  COMMITTED  O^Y  PARTLY 
IN  ONE  DISTRICT— coa«JMW<i. 

(t)  RBOBITIK0  StOLBH  PbOPBBTT. 

40.  -    ■ Beoeiving  ontside  British 

t&TTitarj.—Crindiud  Procedure  Code^  1861,  a.  SI 
-^Subject  of  foreign  State.— Offence  committed  out 
of  Britieh  <«rri<ory.— Section  81  of  the  Criminal 
Procedure  Code  does  not  confer  jurisdiction  upon  a 
Magistrate  to  lay  a  subject  of  a  foreign  State  for  "  re- 
ceiving stolen  property,"  when  the  offence  of  receiv- 
ing such  property  has  been  committed  outside  the 
British  territories.    "Bbo.  «.  Bbohab  Mava 

[4  Bom.,  Cr.,  38 

41.  n Property  stolen  in  one 

place  and  received  at  another.— To  make  it 
legal  to  punish  at  Fiitna  a  prisoner  oommitted  m 
Calcutta  OB  a  charge  of  receiring  stolen  prop^,  it 
must  be  shown  that  the  property  was  stolen  ajPatna. 
QuBBV  V.  Ghasoo  Khab  .        .  6  W.  B.,  Or.,  48 

42.  , Beceiving  and  retaining 

stolen  goods  within  jurisdiction  where  the 
theft  was  oommitted  out  of  jurisdiction.-- 
Fenal  Code,  aa,  410  and  411.'-Commiaaion  to  take 
emdence,  Power  of  Eigh  CouH  to  grant,  on  affli- 
cation  of  priaoner. —The  prisoner  was  tned  at 
Bombay,  under  section  411  of  the  Penal  Code,  on 
a  charge  of  having  dishonestly  received  and  retained 
stolen  property,  knowing  or  having  reason  to  beheve 
the  same  to  be  stolen  property.  He  was  aUo 
charged,  under  sections  108  (exphmation  3)  and 
109,  with  having  abetted  that  offence.  It  appeared 
at  the  trial  that  the  prisoner  was  a  clerk  m  the 
employment  of  a  mercantile  firm  at  Port  Louis,  in 
the  Waid  of  Mauritius.  On  tiie  29th  October  and 
the  Ist  November  1879,  certain  letters  addressed  by 
the  firm  to  their  commission  agent  at  Bombay  ware 
abstracted  from  thefpost  office  at  Port  Louis.  The 
lettem  contained  six  bills  of  exchange  Wonging  to 
the  firm  for  an  aggregate  amount  of  »26,650.  On 
the  1st  November  1879,  the  prisoner  sent  all  six 
bills  of  exchange  in  a  letter  to  the  manager  of  a 
bank  at  Bombay,  requesting  tiiat  the  several  amounts 
might  be  collected  on  tiie  prisoner's  own  account, 
and  remitted  to  him  by  bills  on  Mauritius.  The 
gums  were  accordingly  reaUsed  by  the  bank,  and 
duly  remitted  to  the  prisoner.  It  was  not  denied 
tbat  the  prisoner  obtained  possession  of  the  money 
and  used  it  as  his  own.  His  defence  was  that  the 
bills  had  been  given  to  him  in  payment  of  a  debt. 
The  prisoner  was  convicted  on  all  the  charges;  but, 
the  jurisdiction  of  the  Court  having  b^  c^nged 
on  his  behalf,  the  question  was  reserved.  Meld,  per 
Sabosht  and  Mblvim.,  JJ.  (West,  J.,  dtaaenttente), 
that  the  bills  of  exchange  having  been  stolen  at 
Mauritius,  in  which  island  the  Penal  Code  is  not  in 
force,  could  not  be  regarded  as  "stolen  property 
within  the  provisions  of  section  410,  so  as  to  render 
the  person  receiving  them  at  Bombay  hable  under 
section  411;  that  tiie  High  Court  of  Bombay  had, 
therefore,  no  jurisdiction,  and  that  the  conviction 
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JtTBISDICTION  OF  CBrBCIKAL  COUBT 

— continued, 

8.  OFFENCES  COMMITTED  ONLY  PABTLT 
IN  ONE  DISTKICT— coii^'iMM<{. 


{j)  Thbvt. 


48. 


Theft  out  of  Britiali  terri- 
tory,—OrimtnaZ  Procedure  Code,  1872,  s,  67. — 
The  accased  stole  property  in  foreign  territory  and 
was  apprehended  with  it  in  hie  poBseBsion  in  a  dis- 
trict in  British  territory.  JECeld  that  section  67  of 
Act  X  of  1872  did  not  give  the  Courts  of  snch  dis- 
trict jurisdiction  to  try  the  prisoner  for  the  theft. 
Bbo.  V,  ADiriaADV  •    JL  Ii«  B.9 1  ICacU  171 


44. 


Bishonestly  retaining  in 


Britislx  territory  property  stolen  beyond 
Britiflli  territory.— OrtMi«a^  ^oeedure  Code, 
1872,  8,  66. — A  Nepalese  subject,  haying  stolen 
cattle  in  Nepal,  brought  them  into  British  territory^ 
where  he  was  arrested  and  sentenced  to  one  year's 
rigorous  imprisonment.  Seld  that  he  could  not  be 
tried  for  the  theft  itself,  but  that  he  might  be  con« 
victed  of  dishonestly  retaining  the  stolen  property. 
Empssss  o.  Sunxxb  Qopb 

[I.  I..  B.,  6  Calo.,  807 :  7  C.  I..  B.,  til 


46. 


Theft  in  dweUing-hoTue^— 


Violation  of  eonditione  of  remtMsion  of  punieh- 
ment — Penal  Code,  s.  227* — A  person  oonricted  by 
the  Recorder's  Court  of  Prince  of  Wales's  Island 
Singapore,  and  Malacca,  of  the  crime  of  burghiry  and 
sentenced  to  transportation  for  ten  years,  at  a  place 
to  be  appointed  by  the  Qovemor  General  of  In£a  in 
Council,  was  released  from  the  Batnagiri  Jail  on  a 
ticket-of -leave  after  having  been  in  confinement  for 
more  than  eight  years.  At  Earedar  he  committed 
theft  in  a  dwelling-house  before  his  sentence  had  ex- 
pired. Seld  that  the  fuU-power  Magistrate  at  Kar* 
war  had  jurisdiction  to  trv  the  convict  for  the  offence 
of  violation  of  the  conditio^  of  remission  of  punish- 
ment under  section  227,  Penal  Code.  Reg.  v,  Ahonh 
AKOKa       •        .       .       .        .   9  Bom.,  866 


40. 


Theft  where  properly  is 


found  ont  of  Jurisdiction.— i7Wrttdtc^to»  of 
Courts  in  British  India  over  off'enees  committed  out 
of  British  Indda,-^Bajhot,  Civil  Court  at,^8tat, 

21  4^  22  Viet.,  e.  106,—Benal  Code,  ss,  381,  410, 
411. — ^The  civil  station  at  Rajkot  is  not  part  of 
British  India  within  the  meaning  of  Statute  21  and 

22  Victoria,  Cap.  106.  Where  the  accused,  a  subject 
of  a  Native  State,  committed  theft  at  Rajkot  Civil 
Station,  and  was  found  in  possession  of  the  stolen 
property  at  Thana,--- JTe^  that,  as  the  offence  was  not 
committed  in  British  India,  and  as  the  accused 'was 
the  subject  of  a  Native  State,  the  Sessions  Court 
at  Thana  had  no  jurisdiction  to  try  the  accused 
for  theft  under  section  381  of  the  Penal  Code.  But 
it  was  competent  to  try  him  for  dishonest  retention 
of  stolen  property  under  section  410  of  the  Penal 
Code  as  amended  by  Act  YIII  of  1882.  Qubek- 
SxTBiSB  V.  Abdul  Laxib  talad  Abdul  Rahiicav 

[L  Ii.  B.,  10  Bom.,  186 


JUBISDICTION  or  CBTmiTAI*  COCTV 

— continued. 

4  OFFENCES  COKMITTED  DUBIN0 
JOURNEY. 


48. 


Oflbnoe  under  Bailway  Aet» 


IBO^—J^ismissal  outside  juriediction  of. — Gmnrd 
of  train  afterwards  coming  into  jnriedietiom, — ^The 
High  Comt  has  no  jurisdiction  to  tiy  a  prtBoner 
charged  with  drunkenness  while  as  guadd  or  ander- 
guard  in  charge  of  a  railway  train  where  he  was 
removed  from  nis  post  at  a  place  outside  the  local 
limits,  although  the  train  thereupon  proceeded  with 
him  to  Madras.  Qubbk  ok  thb  PBOSBCiTTioBr  ov 
THB   Hadbas    Railway   Coxpakt   o.   Maxaitx. 

QUBBir  OK  THB  FBOSBCUTIOK  OB  THB  MaDBAB  BAIX.- 
WAT  COXFAKY  V.  JOKBS  .  .     1  MacL»  10S 


49. 


Offenoe  oammitled  cm  in- 


terrupted Journey. — Criminal  Proeedmra  Oidte, 
{Act  X  of  1872),  s.  67,  lU.  («).— Where  an  alienee 
was  alleged  to  have  heen  committed  during  a  jouniey 
from  Bombay  to  Calcutta,  and  was  in  fact  oommittad 
between  Bombay  and  Allahabad,  at  which  hitter  plaee 
the  complainant  and  the  person  by  whom  the  aSeaoe 
was  alleged  to  have  been  committed  sepanted  and 
proceeded  to  Calcutta  hy  diiferent  trains, — Seid  that 
the  Magistrate  of  Howrah  had  no  jurisdiction  to  try 
the  charge.  To  bring  the  matter  within  hie  jurisdic- 
tion, the  journey  should  have  been  continuoaa  £rom 
one  terminus  to  the  other  without  any  interroptioii 
by  either  vtifty,    Qubbk  v,  Pxbak 

[18B.I«.B^Ap.,4 

8.  C.  Pbbbitk  aliae  Kubbbmuk  Atah  o.  Fibld 
[21 W.  B^  Cr.,  88 

50, Theft  of  box  during  jour- 
ney.— Criminal  Procedure  Code,  1872,  s,  67. — A  box 
containing  money  having  been  missed  during  a  halt 
at  Sumbhoogunge,  from  a  boat  which  was  on  the  way 
tOrChittagong,^nd  a  question  having  been  raised 
whether  the  charge  of  theft  which  was  based  on  the 
loss  should  be  tried  at  Tipperah  or  Chittagong, — Meld 
that  the  joumev  was  not  broken  by  the  halt,  and 
that,  under  section  67,  Criminal  Procedure  Cod^  the 
case  could  be  tried  at  Chittagong.  Qubbk  «.  Abdul 
Ali 26  W.  B.,  Or.,  46 

JUBISDIOTION  OF  BUVJdMUK  OOITBT. 

Col. 

1.  BoicBAT  Rbgttlatiokb  akb  Acts       .  2913 

2.  Masbas  Rbgulatioks  akd  Acts        •  2914 
8.  N.-W.  Pbovikobs  Rbkt  akd  Rbtb- 

KUB  Casbb 2914 

See  Abatbmbkt  or  Rbkt. 

[1B.I1B.,A.0.,87 

See  InTKBBST— MlSCBLLAKBOTTS    Casbs — 

Mbskb  Fbofits  .  L  Ii.  B^  1  AIL,  261 

See  Casbs  uklbb  JmussiOTioK  or  CmL 
CopBT— Rbnt  and  Rbvbnub  Suits, 
BOMBAT^    Maj>bab,   akd    N.-W.    Pw>- 

TIK0B8. 

See  Madbas  Rbkt  Rbcoybbt  AcT,Vin 
OB  1865  .    I.  L.  B.,  1  Mad^  888 
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jUBiBDicnoir  ow  buvjemuja  court 

FSTEHT  COUBV— RlTBirirB  COUBTfl. 

1.  BOMBAY  BEGULATIONS  -Aim  ACTS. 

L Ck>llector  of  Bombay.— 1?mi. 

Jleg,  XLX  ^f  1827,  «.  ;9.— The  Bevenue  Court, 
under  flection  2  of  Beg^tion  XIX  of  1827,  had 
not  exdnelve  jnrifldiction  oyer  the  Collector  of  Bom- 
bay for  all  acts  done  by  him  in  his  official  capacity. 
Nabayav  Esishva  Ljluj)  «.  NOBMAir 

[5  BonL,  O.  Cy  1 

2. Suit  for  rent— iSat^  wadsr  Bom. 

Beg.  XVII  of  18S7,  a.  8X,  cl,  8,^Act  XVI  of 
1838,  s.  1,  cl,  1.— >  In  a  suit  to  recoyer  rent  in  a  Beve- 
nne  Couzt>  nnder  Begalation  XYII  of  1827»  section 
81,  clause  8, — Seld  that  the  proper  questions  to  de- 
termine were  whether  the  defendant  occupied  the 
land  as  tenant  of  the  plaintiit  daring  the  period 
alleged,  and  if  so,  what  rent  was  due;  and  that  a 
defendant  so  sued  could  not  deprive  the  Court  of 
jurisdiction  by  setting  up  a  title  in  himself,  nor  did 
the  suit  by  such  defence  become  one  "in  which  the 
right  to  possession  of  land  is  claimed"  within  the 
meaning  of  section  1,  clause  1  of  Act  XYI  of  1838. 

BaI  UAMAhLKBJOa  r.  AUDHABU  ESBHATBAK  Na- 

BA8IBAX      •        •     2  Bom.,  108:  find  Sd.»  186 

8.  ■  Aatignmwi     b^ 

mortgagu* — lUdempUoi^, — SuUforreni  by  anignae, 
— ^Where  a  mortgagee  had  assigned  his  interest,  and 
agreed  to  pay  rent  to  the  assignee,  and  subsequently 
permitted  the  mortgagor  to  redeem, — Held  that  a 
suit  for  rent  could  not  be  maintained  in  the  Bevenue 
Courts  by  the  assignee  against  the  mortgagor,  as  the 
relation  of  landbrd  and  tenant  never  existed  between 
them,  nor  against  the  representatives  of  the  mort- 
gagee, after  they  ceased  to  be  in  occupation  of  the 
Und,  but  that  the  assignee  should  proceed  under  the 
assignment  in  the  Adawlut  Courts.  Bhau  Babaji 
Gholap  «.  GoFAL        •  •       2  Bom.,  188 

4. MamlAtdar'8  order  imder 

Bombay  Act  V  of  1864.— PM««tfJ<m.— ^e<  XVI 
of  1838, «.  i,  el.  2.'-QHeatiotu  of  mie.—CMl  Courii, 
Juriediction  of — ^A  Mamlatda^s  order  under  Bom- 
bay Act  V  of  1864  is  not  conclusive  evidence  of  the 
facts  of  possession  and  dispossession  between  the 
parties.  Section  1  of  that  Act  gives  to  liamlatdsm' 
Courts  jurisdiction  in  case  of  dispossession  within  six 
months  from  the  date  of  such  dispossession,  and 
relates  to  immediate  possession;  and  under  section 
16,  the  party  to  whom  such  immediate  possession  is 
given  by  the  Mamlatdar,  or  whose  possession  he  shall 
maintMU,  shall  continue  in  possession  until  ejected 
hy  a  decree  of  a  Civil  Court  The  power  reserved  to 
the  Bevenue  Courts  by  section  1,  clause  2,  of  Act 
XVI  of  1888,  to  determine  the  facts  of  possession 
and  dispossession,  was  so  reserved  merely  for  the 
temporary  ]^urpose  of  enabling  those  Courts  to  dis- 
pose of  the  mimediate  possession,  which  was  to  con- 
tinue until  the  Civil  Court  ejected  the  party  put  into 
such  immediate  possession.  The  purpose  of  Act 
XVI  of  1888,  a» tiiatof  Bombay  Act  V  of  1864, 

II 


JUBISBlCTIOQBr  09  BJSVJBMUB  C01JBV 

— eoniinued. 

1.  BOMBAY  BEGULATIOKS  AND  ACTS 
— continued, 

Xamlatdar'i  order  under  Bombay  Act 
V  of  ISM^coniinued, 
was  tempofaiy  only,  and  chiefly  to  provide  for  the 
cultivation  of  the  land  and  to  prevent  breaches  of  the 
peace  until  the  CivU  Court  should  determine  the 
rights  of  the  disputants.  The  dedmons  of  the  Beve- 
nue and  the  Mamlatdars*  Courts  as  to  possession  and 
dispossession  do  not  bind  the  Civil  Courts,  the  pro- 
ceedings in  the  former  Courts  being  of  a  summary 
character.  The  Civil  Courts  alone  can  entertain  the 
question  of  titie.  Basapa  but  Mubtiapa  v.  Lax8b> 
MAPA  BiK  Kabxtaxapa    .  Z.  I«.  B.,  1  Bom.,  824 

2.  ICABBAS  BEGULATIOirS  AHD  ACTS. 

5.  ■  Bait  for  rent  of  land.— JfacIrM 

Act  Vm  of  1865.'-Power  of  Bead  Aaeietamt  Col- 
lector.— Act  XI  of  1666.— At  the  date  of  the  enact- 
ment of  Act  XI  of  1865,  suits  for  rent  of  land  could 
not  be  entertained  by  the  Bevenue  officers  of  this 
presidency,  so  as  to  bar  the  cognisance  of  suits  by 
the  Small  Cause  Court  Madras  Act  VIII  of  1865, 
equally  with  the  prior  enactments,  abstains  from 
authorising  the  cognisance  by  the  Bevenue  authori- 
ties of  suits  for  arrears  of  rent.  The  cognisance  of 
such  a  suit  by  a  Head  Assistant  Collector  is  a  pro- 
ceeding coram  nonjudiee.    Gaubi  Avovtha  Paba- 

TEBSB  aXiOB  SATTHAPPAIYAir  9.  KaUAPFA  SeTTI 

[8  Mad.,  218 

3.  ■  Suit  Ibr  pouesalon  of  land 
after  wrongflil  ejectment— Jfodros  Aai  VIII 
qf  1865f  9. 12. — Fkdntiffs  sued  under  sectiott  12  of 
Madras  Act  VUI  of  1865,  to  be  reinstated  in  the 
possession  of  certain  lands  from  which  they  alleged 
they  had  been  wrongfully  ejected  by  the  defendant, 
a  zemindar.  Defendant  pleaded  that  the  suit  vms^ot 
maintainable  as  the  lands  in  question  formed  part 
of  his  "panai**  lands  and  were  not  a  part  of  his 
zemindari.  Held  that  the  suit  was  maintainable 
before  the  Bevenue  authorities  under  section  12, 
Madras  Act  VIII  of  1865.  NAeATABAXi  Eauata 
Naik  (Zbicihdab  or  Saptub)  v,  Pavdya  Tbyab 

[7Mad.,68 

8.  K..W.  P.  BBNT  AND  BEVENUE  CASES. 


T. Nature  of  defence.— ^ee^  of 

on  juHedietion  of  Court. — The  jurisdiction  of  a 
Bevenue  Court  under  the  Bent  Act,  1859,  was  not 
aif  ected  by  the  nature  lif  the  ief  ence  set  up.  Dotal  . 
Chijvsbb  Ghobb  v.  Dwabeanath  Mittbb 

rw.  R,  F.  B.,  47:  Marsh.,  148 
1  fold.  Jur.,  0. 8.,  41: 1  Hay,  847 

Chuitdrb  Eooxab  Mubbul  «.  Bakbb  Au  Khak 

[9W.B.,698 

a.*  Denial  of  relation  of  land» 

lord  and  tenant. j-i><«s  as  to  relationehip'  of 
landlord  and  tenant' exieting  or  not. — If  in  a  suit 
brought  in  the  Bevenue  Court  on  an  allegation  of 
the  existence  of  the  relation  of  landlord  and  tenant 

5a2 
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JQRISDICTIONOF  BEVXNT7E  COURT 

'-'COfUinued, 

8.  N..W.  P.  BENT  AND  REVENUE  CASES 
-^eomtimwd. 

Denial  of  relatton  of  landlord  and  tenant 
^«miinued, 

that  relation  is  denied  by  the  defendant,  the  Conrt 
(instead  of  declining  jurisdiction  by  reason  of  that 
denial)  should  judicially  determine  the  fact,  and 
take  jurisdiction  or  not  according  to  the  result. 
HuasB  PBsaAB  Mausb  v,  Kookjo  Bbhaby  Shaha 
[W.  R^  F.  a,  28 : 1  Ind.  Jar.*  0. 8^  20 
Marshy  80 : 1  Hay,  288 

Kaxjjib  SnraH  v.  Hooblbb  Ram  •  1  W.^R^  185 

Savdbs  V,  Snxoop  Chuhdbb  Bibwab 

[2W.R,AotZ,U 
NuHBUN  Bbbbi  9.  Watboh  .  8  W.  R^  216 
PooBiro  Dobs  «.  Oojoodhupbobad 

[8W.R.,ActiZ,16 


9. 


"  QoestlonB  of  UUe^-^JurUdieHon 


of  Ciml  Court,-— It  is  not  the  i^rovince  of  a  BcTenue 
Court  to  decide  questions  of  title  between  contend- 
ing claimants,  such  questions  being  within  the  pro« 
▼ince  of  the  Civil  Courts.  Juout  Shobhun  Chxtv- 
DBB  a2ia«  DooLAL  Chvksbb.  DbhivoubQossakbt 
«.  BiKAUo  CHxnrsBB  alias  Sooa  Shobhuh  Chvitdbb 
DBH2VOUB  G088AXBY      .    I.  Ii.  R^  8  Calo,  826 

10.  '    ■■  Boundary  g««t. 

Hon, — The  Revenue  Courts  have  no  jurisdiction  to 
decide  a  boundary  question  between  two  estates.  A 
landlord  must  first  obtain  a  declaration  in  the  Civil 
Court  that  the  land  in  dispute  is  within  the  limits 
of  his  estate*  after  which  he  may  proceed  to  assess 
revenue  upon  it  in  the  usual  course  under  Act  X  of 
1869.    AxurA  9.  RAiUAir  Axj 

LW.  &.  1884^  Aot  X,  118 

RVftHOOHATH  SAHOX  «.  BOOVDIB  MUKSIB 

[1W.R^88 


IL 


PUa  of  propria^ 


iary  tUle. — Meld  that  where  a  proprietary  title  is 
pleaded  in  respect  to  land  whereof  rent  is  claimed, 
it  can  be  adjudicated  upon  by  the  Revenue  authori- 
ties, who,  so  far  from  being  prevented  by  law  from 
taking  cognisance  of  such  pleas,  are  competent  to 
dispose  of  all  such  pleas  when  raised  in  bar  of  a 
claim  for  rent,  as  is  evident  from  section  163,  Act 
X  of  1869.    Kabhz  Bak  v.  Mbbdbb  Sinoh 

[2  Agra,  Rev..  8 


QuMtion  of  title 


12. 


tnetdentalh  ratged^-^Suit  for  rent,— In  cases  in 
which  the  determination  of  title  is  inoidental  to  the 
decision  of  suits  properly  brought  in  the  Revenue 
Court,  that  Court  is  bound  to  enquire  into  the  titla 
Where  a  person  ostensibly  in  possession  as  proprietor 
institutes  a  suit  for  rent,  and  the  alleged  tenant 
pleads  that  he  is  in  possession  as  a  proprietor,  the 
Revenue  Court  is  bound  to  rais^and  decide  the  issue 
respecting  tide.  Rakqut  Sihqh  v.  Ram  Sabun 
SiifM        .        •        .        ,        .    8ir.W.,141 


JURISDICTION  OF  REVENITB  COTTRT 

— continued, 

8.  N.-W.  P.  RENT  AND  REVENUE  CASES 

— eonHnued. 

Landlord  and  tenant. — iT.- 


18.  -^— 

W.  £,  Mini  Ad,  XVUIof  1S7S,  *.  ^—Determina- 
tion of  statue  of  tenant.— Order  for  efeetutemi, — In 
a  suit  for  a  declaration  that  the  defendant  holds  an 
estate  paying  revenue  to  Government  as  a  manager 
subject  to  ejectment  at  will*  and  for  qectment,  if 
the  relationship  of  landholder  and  tenant  between 
the  parties  be  established,  then  the  Revenue  Court 
only  can  make  an  order  for  the  defendant's  eject- 
ment, or  for  determining  the  nature  and  claes  of  his 
tenure, — that  is  to  say»  whether  he  is  a  tenant  at  fUed 
rates  within  the  meaning  of  section  4  of  Act  XVIU 
of  1878,  or  an  ex-proprieta^  tenant,  or  an  ocea- 
pancy  tenant,  or  a  tenant  without  a  right  of  oecn- 
pancy.  Muhaxxad  Abu  Jotab  e.  Wau  Muhax- 
LL.R..8AIU8I 

Status  of  GQMTatov.Smii 


14. 


for  enhancement. — Flea  that  defendant  is  proprie^ 
tor.— Act  X  of  1889,  s.  153.— The  Bevenue  Goort 
has  jurisdiction  to  try  the  question  whether  the  de- 
fendant in  a  suit  for  enhancement  of  rent,  though 
recorded  as  cultivator,  was  on  the  footing  of  a  pro* 
prietor,  and  had  held  the  land  on  payment  of  revenue 
rate;  there  being  nothing  in  the  law  to  bar  the 
adjudication  of  such  a  plea.  Eaisbub  v.  Put  Rax 
[8  Agra,  Bt.  II,  212 


16. 


Applioation  for  partition  of 
orohards.— ^e<  XJX  of  186S.—Aii  application  for 
partition  of  orehards  not  liable  for  a  quota  of  the 
village  assessment  was  not  one  cognisable  by  the  Reve* 
nue  Court  under  Act  XIX  of  1863  but  by  the  CLtU 
Court    OosBT  Rax  e.  Sibajool  Hussuv 

[8A«ra,S41 

1^, Suit  to  make  up  dejteieuey   of 

sir  land.-^Suit  for  partition  and  eepartt/ion  of 
share, — Held  that  a  suit  to  make  up  the  deficiency 
of  s£r  land  of  one  putti  with  another  putti  of  a 
joint  undivided  estate  was  not  cognisable  by  the 
Civil  Court,  the  remedj^  of  the  pfauntiff  being  by  a 
revenue  suit  for  partition  and  separation  of  hia 
share,    GoLAX  Ghoub  e.  Fubbbd  Alux 

[1  Agra,  Ma 

17.  ■     '  Suit  for  ejeotment  and  for 

mesne  profits  against  tenant-— JiirMi^#io«  of 
Civil  Court.—li  a  landholder  desires  to  ^ect  a  ten- 
ant, holding  only  for  a  limited  period,  after  the  de- 
termination of  lus  tenancy,  he  can  proceed  only  in 
the  Revenue  Court,  and  in  that  Court  by  application 
and  after  notice  and  not  by  suit,  and  the  circun- 
stance  that  a  claim  for  mesne  profits  is  added  to  the 
clsim  for  ouster  does  not  give  the  Civil  Court  juris- 
diction  in  such  cases.  Rax  Autab  Rai  v.  Taux- 
TJVDlEUAB  ....    7N.W^40 

8nit  to  determine  rate  oif 


18. ^ 

rent.--^;^Ztcaito». — Bw-proprietaru  tenant, — J^ 
Bevenue  Court  cannot  entertain  a  suit  to  determine 
the  rate  of  rent  payable  by  an  ex-proprietary  tenant^ 
but  an  application  only.  Pbulahba  o.  Jbolal  Snrox 
[L]:..&»6A1U62 
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TOUlSDlOnOJSt  OT  REVjmUE  COUBT 

— eontinued. 

8.  N.-W.  P.  RENT  AND  REVENUE  CASES 
— eanttnmed. 


10. 


Suit  for  arrears  of  rent  in 


kind,— Jf.- IT.  p.  JUid  Act  (XVlIIof  1873)/ »,  93. 
^BkouU^^SeU  (P1AB809,  J.f  dissenting)  that  a 
suit  for  the  money-eqoivalent  of  arrears  of  rent  payable 
in  kind  is  a  soit  for  arrears  of  rent  within  the  meaning 
of  section  98  of  Act  XY III  of  1878,  and  therefore  cog- 
misable  by  a  Revenue  Court  Fer  Pbabsoit,  Jl— Such 
a  suit,  being  a  suit  for  damages  for  a  breach  of  con- 
tract, is  cognisable  by  a  CiVil  Court  Taj-ud-dik 
Khah  «.  Ram  Paiuihai)  Bsaoat 

[I.L.B.»lAlLt217 


20. 


Suit  partly  oognisable  in 


Hevenue  Court  and  partly  in  Civil  Court— 
N.'  W,  P.  Meni  Act  iXU  of  1881),  ##.  906,  at>7.— A 
•  co-sharer  sued  in  a  Court  of  Revenue  (i)  for  his  share 
of  the  profits  of  a  mehal  and  (li)  for  money  payable 
to  him  for  money  paid  for  the  defendant  on  account 
of  Government  revenue.  An  objection  was  taken  in 
the  Court  of  first  instance  that  the  suit,  as  regards 
the  second  claim,  was  not  cognisable  in  a  Court  of 
Revenue.  The  lower  Appellate  Court  allowed  the  ob- 
jection, and  dismissed  the  suit  as  regards  such  claim, 
on  the  ground  that  the  Court  of  first  instance  had  no 
jurisdiction  to  try  it  Eeld  that  the  objection  being 
in  effect  "  an  objection  that  the  suit  was  instituted  in 
the  wrong  Court,"  within  the  meaning  of  sections  206 
and  207  of  Act  XII  of  1881,  the  defect  of  jurisdic- 
tion was  cured  by  those  sections>  and  the  procedure 
prescribed  in  section  207  should  have  been  followed. 
Laohmi  Nakain  o.  Bhawaki  Dik 

[I.  I..  B..  4  AIL,  879 


SL 


'• Aet  XII  of  1881 

(N.'W.  P.  Me»tAct),  M.  206,  ja07.— A  suit  was  in- 
stituted in  a  Court  of  Revenue  which  was  partly 
c»gnisable  in  the  Civil  Courts :  held,  on  the  question 
raised  on  appeal,  whether  the  Revenue  Court  had 
jurisdiction  to  entertain  the  suit,  that  the  provisions  of 
sections  206  and  207  of  the  Rent  Act  (North- Western 
Provinces),  1881,  rendered  the  plea  in  respect  (^  ju- 
risdiction ineffective*  BABBiirATH  v.  Bhajav  Lal 
[1I..IL,6A1L,101 


sa.- 


>  Suit  for  arrears  of  maUkana. 


•^-^urtMdietion  of  Civil  Court, — Suits  for  arrears  of 
Malikana  are  cognisable  hy  Revenue  not  by  Civil 
Courts.    Ram  Chubvh  r.  CmraA  Pbbshad 

[aN.W^228 

23. Suit  by  mortgagor  for  pvo' 

fLim,—Act  XIV  of  186B.~'Whenee  a  mortgagor  obtain- 
ing possession  of  the  mortgaged  property  by  redemp- 
tion sued  the  mortgagee  for  the  profits  of  certam 
years  as  due  to  him  by  the  latter,— HifM  that  the 
question  being  not  between  co-sharers,  but  between 
mortgagor  and  mortgsgee,  was  not  cognisable  by  the 
Revenue  Court  under  Act  XIV  of  1863.  Pbaik 
SooKH  V.  Abbas  Alt  .    8  Agra»  Bev^  4 


24. 


•  Suit  by  lumberdar  for  abare 


of  profits. — Suit  Off aitut  lumberdar. — ^A  suit  by  a 
amberdar  for  his  share  of  the  profits  against  another 


JUBISDlCnOlf  OF  BEVENITE  COXtBO* 

— coutinued, 

8.  N.-W.  P.  RENT  AND  REVENUE  CASES 
'—eoutiuued. 

Suit  by  lumberdar  for  share  of  profits— 
eofUinued. 

Inmberdar  is    cognisable  by  the  Revenue    Courts* 

MOHAXBD  GhOIKI  V.  KUBBBBKOOiriBSA 

[1  Agra.  BeT.»  52 


25. 


Suit  for  profits  taken  by 


lumberdar  as  mortgagee*— JWrwiiioftofli  of  Civil 
Court. — Where  profits  received  by  a  lumberdar  are 
not  taken  by  him  as  lumberdar)  but  in  his  individual 
character  under  a  supposed  mortgage  titie,  such  pro- 
fits are  not  reooveraole  by  a  suit  for  profits  in  the 
Revenue  Court    Khoob  Singh  «.  Bulwant  Singh 

[2  Agra,  802 

2a 


Suit  against  lumberdar  for 

profits. — Jurtsdietion  of  Civil  Court»^A  lumber- 
dar is  not  chargeable  in  the  Revenue  Court  in  respect 
of  profits  payable  at  a  time  prior  to  his  appointment, 
although  he  succeeded  his  father  in  the  office.  His 
liability  in  such  a  case,  if  any  existsi  arises  not  by 
reason  of  his  official  character,  but  as  one  of  his 
father's  heirs  and  representing  his  estate,  and  the  suit 
must  be  brought  in  the  Civil  and  not  in  the  Revenue 
Court    Mata  Dbbn  o.  Chunpbb  Dbbn 

[2N.W.»54 

See  Mata  Dbbv  Doobbx  e.  Cbithdbb  Dbbn  Doo- 
hey         ....       eK.W..U8 


27. 


Act     XIV     of 


1863,  9. 1,  el.  2.-^A  suit  lies  in  the  Revenue  Court 
under  clause  2  of  section  1  of  Act  XIV  of  1863  for 
a  share  Of  profits  against  the  lumberdar,  although 
plaintiff  collects  her  own  rents,  and  pays  in  separate- 


ly her  quota  of  the  (Government  revenue.    Salam  UT 
I  o.  Bhtowan  Doss  .    2  N.  W^  88 


Bibbbi 


28.       '  '  Suits  by  oo-sharers  for  share 

of  profits.— i4c<  XIV  of  1863,9.  l,cl.  2.—Suit9  by 
lumberdar. — Construction  of  clause  2,  section  1,  of 
Act  XIV  of  1863i  Suits  by  co-sharers  against  co- 
sharers,  who  are  not  lumberdars^  for  a  share  of  the 
profits,  axe  cognisable  in  the  Revenue  Courts.  Such 
suits  may  alM  be  brought  against  oo-sharers  who, 
idthout  autWity,  have  made  collections  in  excess  of 
their  proper  shares.  Suits  for  the  profits  of  a  maaf ee, 
as  well  as  of  a  khalsa  estate,  are  so  cognisable.  A 
lumberdar  can  maintain  a  suit  in  the  Revenue  Courts 
for  his  lumberdaree  allowance,  as  well  as  for  his  ordi- 
nary profits  as  a  co-sharec.    Hub  Nabain  v.  Shiam 

SOOVDBB 

riN.lB7.»  211  :Bd.  1878,  284: 

S.IC.  Agra,  F.  B.,  SSd.  1874^  188 


•  Po99e99iou. — 


28. 

Where  cestain  sharers  took  in  lieu  of  their  proportion 
of  profits  a  piece  of  land  rent-free,  with  an  agree- 
ment that  on  relinquishing  the  land  they  might  claim 
their  share  of  the  profits,  it  was  held  that  they  could 
not  be  said  to  have  been  at  any  time  out  of  posses- 
sion of  their  shares  so  long  as  they  held  the  land, 
and  that  on  relinquishing  the  land  they  might  sue 
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JUBI6DICTION  OF  RBVJMUJtf  COUBT 

— oontiwied, 

8.  N.-W.  P.  KENT  AND  REVENUE  CASES 
— eontiimed. 

Suits  by  oo-Blu&rera  for  share  of  profits 

— continued. 

for  profits  in  the  Revenue  Court.     Sbbtitl  SnroH  «. 
LUOHM UH  SlHGH  .         .  .      8  N.  W.,  28 


80. 


Suit  by  ez-oo-sbarer    for 

share  of  profits,— PoMMnon.— -An  ex-co-sharer 
may  sue  in  the  Revenue  Court  for  hii  share  of  the 
profits  during  the  time  he  was  in  possession.  Hitb 
NABAIV  9.  SHIAM  SOOKDBt     .  .  8  N.  W.,  112 


8L 


Suit  to  determine  obliga* 

tion  of  plaintiff  to  oontribute  to  revenue  on 
alluvial  lands  and  right  to  share  in  profits. 
— ^Where  the  possession  of  the  phuntiff  in  a  share 
in  a  village  is  admitted,  the  Revenue  Courts  have 
jurisdiction  to  try  a  suit  brought  to  determine  whe- 
ther the  plaintiif  is  bound  to  contribute  to  the  re- 
venue clutfged  on  certain  alluvial  lands  and  entitled 
to  share  in  the  profits  thereof.  Rax  SHUincBB  «. 
ShboPhbihao       •        •        •        .    5N.lKr.,7 


8a. Oaondars.— Arfl  under  Aei 

ZlVqf  1868,  M.  J,  el  2,  for  projlfe.— Gaondars,  or 
persons  exercising  full  proprietaj^  rights  over  their 
land,  save  that  they  pay  Government  revenue  through 
a  third  party,  and  also  pay  malikanaat  a  certain  rate 
to  such  third  party  as  their  superior  landlord,  fall 
within  the  terms  of  clause  2,  section  1,  of  Act  XIV 
of  1863.     Shbo  Pbbtab  Nabaiv  Sxitgh  «.  HVB- 

SHXnJTKBB  PBBSHAD  SllTOH       ,  •     6  N.  W^  40 

88. Suit  for  profits  by  oo-sharer, 

^Act  XIV  of  1863,  M.  1,  ci.  2,'-aharer  in  posM-^ 
eion.—A.  suit  by  a  co-sharer  for  possession  of  an  un- 
divided share,  and  for  mesne  profits,  is  substantially 
a  suit  for  mesne  profits,  and  therefore  &lls  under 
clause  2  of  section  1  of  Act  XIV  of  1863,  and  should 
have  been  preferred  in  a  Revenue  Court.  In  the 
above-mentioned  clause  there  is  nothing  which  re- 
quires that  a  co-sharer  should  be  a  co-sharer  in  pos« 
session— that  is^  in  receipt  of  profits.  Adut  ••  Ka« 
sbbbaKoobb     .        •        .        •    SK.  W. 


84. 


Aft  xjy  ^ 


186S,  e,  1,  el,  S.— The  plaintiifs,  recorded  proprieton 
of  a  certain  share,  sued,  after  their  father  die^  under 
clause  2,  section  1  of  Act  XIV  of  1863,  to  recover 
profits  which  had  accrued  before  their  father's  death. 
Seld  (per  Stuabt,  C.  J.,  Sfajtkib*  J.,  diseenHente) 
that  the  profits  were  recoverable  in  a  CSvil  and  not  in 
a  Revenue  Court.  Matabbbn  Doobbt  v.  Chuitdbb 
DbbvDoobbx     •        •        •        ,    6N.W.,118 


86. 


-  Jl.JT.   P.  Meni 


Aoi.  XVni  of  1878),  ss.  98, 206, 207.^8nUfbr  share 
of  projUefrom  lufnbardar,^Seld  by  the  Division 
Bench,  following  the  ruling  of  the  majority  (tf  the 
Full  Bench  in  Aahraf^nn-nitea  v.  XTmrao  £^m,  that 
a  suit  by  a  co-sharer  in  an  undivided  mehal  against 
the  heir  of  a  deceased  lumbardar  for  his  shaie  of 
profits  collected  by  the  lumbardar  before  hu  death  is 


jimisDicnoN  or  hmvjmujb  coubv 

— continued. 

S.  N.«W.  P.  RENT  AND  REYENUB  CASES 
'—eonHnned. 

Suit  for  profits  by  co-sharer-— eos^Med. 

a  suit  cognisable  not  by  a  CSvil  Court  bat  by  a  Oomt 
of  Revenue.  Fer  Stuabt,  (7.  tT.— Observations  on 
the  application  of  sections  206  and  207  of  ActXVIil 
of  1873.    BsiXHAS  Ehah  «.  Ratav  Kuab 

[LI..B.,1AIL,612 


8a 


Suit  by  heirs  of  deceased 


co-sharer  against  heirs  of  deceased  lumbar- 
dar for  'profit9,—Lntnbard4ir  and  eo-tiarer. — Aet 
XII  of  1881,  M.  98  (A),  ;90S.— A  suit  by  the  h^rs  of 
a  deceased  oo-sharer  against  the  heirs  of  a  deceased 
lumbardar  for  money  claimed  as  profits  due  to  the 
deceased  oo-sharer  by  the  deceased  lumbardar  is  a 
suit  which  is  cognisable  in  the  Civil  and  not  the 
Revenue  Courts.  Maia  Been  Doeheyy.Cknndee  Deem 
Doohey,  6  N.  W.,  118$  Mata  ,Deen  v.  Ckundet 
Been,  2  N.  W.,  64;  and  Bkikkan  Khan  v.  Satan 
Kuar,  J.  X.  B.,  1  All,  612,  observed  on  by  Stuabt, 
0,  J,    Ahmasuddiv  Khait  «.  Majhi  Rai 

[LIi.B.»6AIL.488 


87. 


Bolt  for  arrears  of  rerenne. 
eO'Skarer. — Mortgagee. — Ad 


'^Lamhatdar 

XVIII  of  1878  (N.-JV.  P.  Bent  Aef),  #.  98  (ff),- 
Aet  VUIqf  1879,  w.  11,  12.-'Ber  ftnTABT,  G  A 
and  Stbaioht,  J*.— The  term  <' co-sharer"  in  section 
98  (^)  of  Act  XVIII  of  1873  does  not  include  the 
mortgagee  of  a  co-sharer,  and  therefore  a  suit  bv  a 
lumbardar  against  the  mortgagee  of  a  co-sharer  for 
arrears  of  Qovemment  revenue  is  not  one  which, 
under  that  section,  is  cognisable  in  a  Court  of  Reve- 
nue, but  is  one  which  is  cognisable  in  a  (^vil  Court. 
Fer  Pbabsok,  J.,  and  Oldfibld,  J.,  contra.  Bha- 
WAiri  Gib  «•  Daucabdait  Oib 

[I.I..B.,dA]L»144 


8a 


N.-W.  P.  Beat 

Aet  (Aet  XH  of  1881),  «.  98  (^).— JBsU  that  a  suit 
against  a  co-shfurar  and  the  transferees  of  his  share 
for  arrears  of  Qovemment  revenue  which  became  due 
before  such  transfer,  the  plaintiff  claiming  as  lum- 
bardar and  as  heir  to  the  deceased  inmh^wiAr  dnring 
whose  incumbency  such  arrears  became  due,  was 
cognisable  in  the  Revenue  Courts.  The  prindple 
laid  down  in  Bhikhan  KAmnY.  BatanKnar,  I.L,B^ 
1  AU.,  612,  followed.  Wazib  Muhaidcab  Khav  e. 
GaubiDat  .  .       I.  Lb  B.,  4  AIL,  412 


8a 


Suit  by  lessee  of  oconpaiMy 


tenant  fbr  recoTsry  of  possession.— Jf.-  W,  P. 

Bent  Aet  (Act  XII  of  1881),  s.  96  («).~Section  96 
(«)  of  the  North- Western  Provinces  Rent  Act  (SH  of 
1881)  is  applicaUe  to  a  suit  by  the  lessee  ai  an  occu- 
pancy tenant  to  recover  poesessbn  of  the  land  under 
the  lease  from  which  the  lessor  has  eje<4ed  hira,  and 
such  a  suit  is  exclusively  cognisable  by  the  Revesos 
Courts.  Muhammad  Zaki  v.  Saerat  Xkan,  TV.  K, 
AU,,  1882,  p.  61  ;  and  Bihbam  r.  P^irtak  Singk, 
I.  X.  JB.,  6  All,  81,  distingnished.  Cwanmv  9. 
Nabpas     •        •        •        .    I.i:i.B..8All,«t 
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1^  ClYIL  CiflES 2921 

2.  JVBT  UITBXB    HiaH  COUBT  CsnCIFAL 

Pbocbdubb 2921 

8.  JuBT  iir  Sessions  Cases  . 

4.  JUBY   tNSEB  NniSAKOB   SbCTIOFS   OT 
CBIltlNAL  PbOCEDUBB  CoDB    • 

See  Cases  ukdbb  Ybbdict  oe  Jubt. 


Trial  by- 


Bee  JuDOHENT — Cbihtvai.  Cases. 

[23  W.  B.»  Cr^  82 

—  Trial  of  oaae  properly  triable 
with  assessors  by— 

See  AssESSOBS    .  I.  Ik  B^  8  Calo.»  765 


1.  CIVIL  CASES. 

L Trial  of  pivil  oases  by  Jury. 

— Illegal  procedure* — The  Civil  Procedure  Code  no- 
where empowers  the  Judge  to  try  a  case  with  the  aid 
of  a  jniy.    DooHQUB  Bai  «.  DooBaA  Rai 

[2  N.  W,  97. 

2.  JURY  UNDER  HIGH  COURT  CRIMINAL 
PROCEDURE. 


2. Speolal  Jury.— Pcmmt  qf  Clerk 

of  Crown. — Drawing  up  liei  of  Special  Jurore. — 
The  drawing  up  of  the  lint  of  Special  Jurors  is 
entirely  in  the  discretion  of  the  Clerk  of  the  Crown, 
and  the  Court  will  not  interfere.  Ik  thb  xattbb 
ov  Shaxohitbd  Mitteb 

[1  Ind.  Jnr.,  TSt.  8^  108 


S, Ballot  for  selection  of  Jury. 

— High  Courts  Criminal  Procedure,-— Criminal 
Procedure  Code,  1882,  ee.  274, 276  (Act  X  of  1876, 
e.  33).—ConeiUution  of  jurif.—BaUotiing.—kci  X 
of  1875,  section  83,  contemplates  that  the  names 
of  the  jury  to  be  "  chosen  by  lot "  shall  all  be  drawn 
out  of  one  box  containing  tiie  names  of  all  persons 
summoned  to  act  as  jurors.  Rbo.  «.  Yithaldas 
Pbavjiyaksab    •        •       1.  Ii.  B.y  1  Bom.,  462 

4, Constitntion  of  Jury.— J3«^A 

Courfe  Criminal  Frocedure. — Criminal  Procedure 
Code,  1882,  w.  267,  452  (Act  X  of  1875,  m.  82,  ST). 
— Prieoner  not  being  European  Sritieh  euhJect.—A 
prisoner  not  being  a  European  British  subject,  who 
is  not  charged  jointly  with  a  European  British  sub- 
ject, is  not  entitled,  under  the  provisions  of  the  High 
Court  Criminal  Procedure  Act,  to  be  tried  by  a  jury 
of  which  at  least  fire  persons  diaU  not  be  Europeans 
or  Americans.    Reg.  v.  Lalubhai  Gopaldae 

[I.  Ik  B.,  1  Bom.,  282 

5« Separation  of  Jury.—Dwere- 

tion  of  Judge, — Triale  for  felony  and  for  miede" 
meanour. — By  the  practice  of  the  Supreme  Court  at 
Bombay,  before  the  Penal  Code  came  into  opera- 
tion, on  a  trial  for  treason  or  felony,  the  jury  (as 
in  England)  was  kept  together  during  the  night 
under  the  charge  of  officers  of  the  Court;  but  on 
a  trial  for  misdemeanour  it  was  in  the  cUscretion 


JUBY— 0o»fo««0(2. 

2.  JURY  UNDER  HIGH  COURT  CRIMINAL 
PROCEDURE— <?o»/miwd. 
Separation  of  Sxaj^eontinued. 

of  the  Judge  whether  they  should  be  kept  together  or 
allowed  to  return  to  their  homes  for  the  night, 
the  latter  being  generally  done;  Sdid  after  the  O^de 
came  into  operation  the  practice  continued  the  same, 
as  well  in  the  Supreme  Court  as  subsequently  in  the 
High  Court  the  Judges  applying  the  rule  by  deter- 
mining whether  the  offence  under  trial  would  by  the 
old  law  have  been  felony  or  a  misdemeanour.  Rsa. 
V.  Datal  Jaibaj        •        •       8  Bom^  Or.,  20 

8.  JURT  IN  SESSIONS  CASES. 


6. Qualification  of  juror.— Selee- 

Hon  of  jury. — In  forming  a  jury  a  Sessions  Judge 
should  endeavour  to  obtain  persons  of  an  independent 
position  in  life,  and  men  of  judgment  and  experience. 
QuBEK  «.  Ram  Dutt  Cbowdbsy 

[28  W.  B..  Or.,  86 

Clerk  in  oMce  of 


MagiHrate. — The  fact  that  a  personals  a  derk  in  the 
office  of  the  Magntrate  of  the  district,  is  not 
sufficient  to  disqua]dfy  him  from  sitting  on  a  jury. 
Ik  the  matteb  or  the   fetitiok   ov  Roohia 

MOHATO.     EkFBESS  V.  ROCEIA  MOHATO 

[I.  L.  B.,  7  Gala,  42 : 8  C.  L.  B.,  278 

Objection  to  ixir or n^  Criminal 


Procedure  Code,  1861,  #.  844,  el,  d.— The  allowing  of 
an  objection  to  a  juror  coming  within  the  third 
clause  of  section  344  of  the  Code  of  Criminal  Proce- 
dure is  in  the  discretion  of  the  Court;  and  although 
the  Judge  is  not  bound  to  admit  the  objection,  yet  he 
should  not  treat  it  as  frivolous.  Queen  o.  Kbisko 
CH17BH     •        •        •        .       I8W.B.,Or.9  66 


a 


Swearing  Jvrj.—Neceeeiig  to 


ewear  jurore. — Eeld  that  it  was  not  necessary  in 
a  trial  by  jury  before  a  Court  of  Session  under 
the  provisions  of  the  Code  of  Criminal  Procedure 
that  the  jurors  should  be  sworn.  Reg.  v.Lakshu- 
MAX  Rax  Chuksba  .       8  Bom.,  Or.»  68 


10. 


Omission  to  swear  Jury  in 


Sessions  case.— Qtusfv,— If  the  jury  in  a  Seseions 
case  are  not  sworn,  is  the  omission  one  which  would 
be  covered  by  section  18  of  the  Oaths  Act,  1873  f 
QvMaax  v,  Raxsqdoy  Chuokbbbuttt 

[20  W.  B^  Or..  19 

IL  ■     ■  Withdrawal  of  case  ftom 

Jury. — Improper  eutquittal, — In  a  case  in  which  the 
prisoner  was  charged  with  murder,  and  he  made 
a  confession  that  he  did  strike  the  deceased  witii 
a  stid^  tiie  Sessions  Judge,  after  considering  the 
evidmice,  discredited  the  confession  and  all  the 
evidence  except  that  of  the  medical  officer  and  dis- 
charged tiie  prisoner,  not  considering  it  necessary 
that  the  case  should  go  before  a  jury.  Eeld  that  the 
Sessions  Judge  had  no  right  to  pronounce  his  own. 
judgment  on  the  credibility  of  the  evidence,  and  to 
withdraw  Uie  consideration  of  the  due  weight  to  be 
given  to  the  evidence  to  the  jury.  Queen  «.  Huboo 
Saha       •       •       •       •       18  W.  B..  Or.,  20 


Digitized  by 


Google 


(    2028    ) 


DiaEST  OF  CSA8BS. 


(    2024    ) 


JURY-'Contimued. 

9.  JURY  IN  SESSIONS  CASES-atmiinm^d. 


12.- 


Trial  by  Jury  op 


Ihputy  Commisnonerofnon-reffMlaiionprovinceg,— 
Held,  with  reference  to  the  provUious  of  tectloiis 
445A  and  4A5B  of  Act  VIII  of  1869,  that  the  chief 
executive  officer  of  a  non-regulation  province  is 
bound  to  pn>ceed  under  the  provisions  of  Act  XXV  of 
1861  in  the  trial  of  offences  punishable  by  a  Court  of 
Sessions,  and  that  he  must  try  the  prisoners  with 
a  jury  or  assessors,  even  if  one  of  the  counts  of  the 
charge  against  the  prisoners  be  in  respect  of  an  of- 
fence not  triable  by  a  Court  of  Sessions.  Qubkn  •. 
KisHTOBAM  Dabs  .  .  18  W.  B.,  Cr^  69 


18, ...^  Irregalarity  In    triaL^Qf- 

fenoe  under  #.  91,  MBgittraiion  Act,  ladB.—An  offence 
under  section  91  of  the  Registration  Act  ought  not 
to  be  tried  with  the  asBistance  of  a  jury.  Where, 
however,  such  offence  was  tried  with  the  assistance 
of  a  jury,  and  the  verdict  of  the  jury,  who  were  una- 
nimous in  convicting  the  prisoner,  was  approved  of 
by  the  Sessions  Judge,  the  High  Court  considered  it 
unnecessary  to  quash  the  proceedings.  QuBBir  «. 
Abdool  Kubbbbm  .  .  14  W.  B^  Cr^  82 


14. 


Cafe    irUd    hw 


jury  io  whi4ih\irial  hy  jury  had  not  heen  emlended. 
—Invalidiey.r^Appeal'^When  a  ease  to  which 
Government  had  not  extended  trial  by  jury  was 
tried  by  jury,  the  trial  was  not  considered  invalid 
on  that  ground;  but  the  Judge's  charge  was  treated 
as  his  judgment  in  the  case,  and  the  prisoner's  appeal 
was  heard  on  the  facts.  Qubbk  o.  DoonaA  Crubh 
Shomb MW.B^Or^SO 


15*  ■  Tn'alhy  iury  of 

ease  triable  hy  ateeeeore.^ Adultery, -^Criminal 
Froeedure  Code,  1872,  s.  295.— The  fact  that  a  charge 
under  the  Penal  Code,  section  497,  was  triable  with 
assessors  and  not  by  a  jury,  would  not  affect  the 
legality  of  a  conviction  of  adultery  bdPore  a  jury. 

QUBBN  V.  LUOKEY  NABAIN  NACK>BT 


18. Trial  of  oharges  partly  tri- 
able by  aasesffoni.— PotMT  of  Judge  in  dealing 
with  verdict. — Criminal  Procedure  Code,  1972,*,  233, 
JS^pl—lu  a  trial  by  a  jury  before  a  Court  of 
Sessions  upon  charges  some  of  which  were  triable  by 
a  jury,  and  some  with  the  aid  of  assessors,  the  jury, 
by  a  majorrty  of  four  to  oi»,  retomed  a  veidict  of 
''not  guilty"  on  all  the  charges.  Held  that  it  was 
not  competent  to  the  Ju<|ge,  who  disagreed  with  the 
▼erdict,  to  treat  the  trial  so  flu*  as  it  dealt  with  tiie 
latter  charges,  as  a  trial  with  the  aid  of  assessors,  and 
ooncurring  with  the  minority  to  convict  and  sentence 
the  accused  persons.  It  was  the  duty  of  the  Judge, 
m  such  a  case,  to  have  accepted  the  verdict  as  one  of 
acquittal,  and  then  to  have  passed  orders  in  accordance 
with  sections  268  of  the  Code  of  Crimhial  Procedure. 
Explanatioti  to  section  238  of  the  Code  of  Criminal 
Procedure  discussed.  In  the  matter  of  Broot  Nath 
I>»Y 4aiiwB.,406 


TUBY-^oniimed. 

4.  JURY   UNDER   NUISANCE  SECTIONS  OF 
CRIMINAL  PROCEDURE  CODE. 

17.  —— Appointment  Of  Jury.— CH». 
nal Procedure  Code,  1872,9, 623.—lH9eretum  efU^ 
gietraie^^A  Magistrate  acting  under  Act  X  of  1872, 
section  523,  should  exercise  his  own  independent  du- 
cretion  in  selecting  the  members  of  the  jury,  and  tha 
persons  so  selected  by  him  should  not  be  nomiuees^of 
the  party  interested  in  upholding  the  Magistrste^i 
order.  SHATYAiruBDa  Qhobal  «.  Caxpbbdowit 
PBBsanrG  Company     .        .  21 W.  R,  Cr^  48 


la 


>  Jmry  improptrlf 


eonetituted,—  Criminal  Procedure  Code,  1861,  s.  m. 
— A  jury  appointed  under  section  810  is  not  properly 
oonstitoted  when  only  tiie  foreman  is  appointed  bj 
the  Magistrate  and  the  rest  of  the  members  liy  tht 
parties.    QuBBv  r.  HiBaoBnm  Pai^ 

[7a  L.  B^Ap^67 

8.  C.  Dnro  Naxh  Ckvokbbbutt  v.  Hmtooflnn) 

PAi        .        .        .        .18W.B^Cr.,23 


19. 


'  Jury  vHnproferffi 


eonetiiuted.— Criminal  Procedure  Code,  1872,  s.  523. 
—In  a  case  in  which  a  party  on  whom  an  order  had 
been  made  for  abatement  of  nuiiaooe  applied  tmlef 
section  528,  Criminal  Procedure  Code,  1872,  for  the 
appointment  of  a  jury,  the  Magistrate  appointed  th« 
oomplamant  and  two  of  hb  witnesses  to  b^  the  fonner 
a  foreman,  and  the  latter  two  of  the  memberB  d  the 
jury.  Seld  that  the  jury  so  constituted  hj  the 
Magistrate  was  not  a  proper  tribunal  under  section 
528,  Criminal  Procedure  Code,  and  the  proceedingi^ 
Ac.,  were  accordingly  set  aside,  and  the  Magistnte 
directed  to  appoint  a  fresh  jury.    BBnrDABUK  Don 

V,  DWASKAVATH  SBIK      .  .  22  W.  R,  Ovarii 

20.  Juror  reftiging  to  acfc—OtW- 

nal  Procedure  Code,  Act  X  of  1882,  ee.  133,  138, 

139. — Jury  illegally  conetituted. — One  out  of  t^ 

jurors  appointed  under  section  188,  Act  X  of  1882; 

declined  to  act  on  the  jury.    Two  out  of  the  remsin^ 

der  of  the  jury  were  in  favour  of  a  temporaiy  order 

under  section  188  being  maintained,  whilit  the  other 

two  were  against  ite  being  so  maintained.    The  De- 

puty  Magistrate  declined  to  pass  any  order  under 

section  189  of  the  Code  of  Criminal  Proosdnre,  u  s 

majority  of  the  jurors  did  not  find  the  tempoiuj 

order  to  be  reasonable  and  proper,  and  he  thmfore 

struck  off  the  ease'.    Seld  that  the  course  taken  hy 

the  Deputy  Magistrate  was  irregular,  and  ordered  that 

a  fresh  jury  be  summoned,  and  the  case  enquhredinto 

anew.    Uka  Chubh  Munslb  o.  Joskbik  Shkikh 

IX  L.  B..  U  CalA^  84 


2L 


Appointment    at    second 


Jvij.—Oriminal  Procedure  Code,  1872,  e. 
Whore  a  jury  appointed  by  a  Magistrate  under  ste- 
tion  528,  Criminal  Procedure  Code,  had  fully  ente^ 
tained  and  considered  the  matter  submitted  to  it»  and 
the  individual  members  of  the  jury  had  given  in 
their  opinion  to  the  foreman  to  report  to  .the  Magis- 
trate, and  the  only  delay  was  in  the  foreman's  making 
the  report,  it  was  held  that  the  Magistrate  could  not 
appoint  a  second  jury  to  consider  the  matter  afradi, 
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4.  JUBT  UNDER  NUISANCS!  SBCTIONS  01* 
CRIMINAL  PROCEDURE  COD^^eonUnued. 

Appointment  of  seoond  Znrj—^onHmued, 

bat  ought  to  have  acted  on  the  report  of  the  fint 
jury  which  had  been  given  in  before  he  made  his 
final  Older  in  the  matter.  Nosvmitddt  v.  Habik 
Khan 81 W.  B.,  Or.,  64 


S2. 


•  Question  fbr  Jury.— CWiMwiJ 


^oeedmre  Code,  1872,  s,  525.— iVooMf«r«.— Ina  caM 
in  which  a  Magiitrate  ordered  a  person  either  to  remove 
an  obstruction  to  a  path  leading  to*  a  road  or  to  show 
cause  why  such  order  should  not  be  enf  oroed>  and  in 
which  subsequently  the  Magistrate,  on  the  applica- 
tion of  the  party  charged,  appointed  a  jury  under 
section  523,  Criminal  Procedure  Code,  it  was'  held 
that  the  question  the-  jury  should  have  been  told 
to  try  was  the  question  whether  the  first  order  of  the 
Magistrate  was  reasonable  and  proper,  and  for  that 
purpose  to  consider  whether  there  was  a  bond  Jlde 
question  between  the  parties  as  to  the  right  of 
way  over  this  particular  piece  of  land.      Omibh 

CBUVDBB  SbK  «.  lOHAVATH  MOZUMDAB 

[21  W.  B..  Cr^  64 


sa 


Fbdng  time  for  award  of 

Jury.— OrtwtaaZ  Froetdnre  Code,  1861,  e,  810,— 
In  referring  a  case  regarding  a  nuisance  to  arbitra- 
tors under  section  810,  Code  of  Criminal  Procedure,  a 
Magistrate  should  fix  a  time  within  which  the  arbi- 
trators are  to  send  in  their  award;  and  this  must  be 
done  whenever  from  any  cause  the  constitution  of 
the  jurors  is  changed  and  a  fresh  juror  is  appointed. 
Where  this  is  not  done,  a  Magistrate  cannot  carry 
out  his  original  order  if  there  is  any  delay  in  the 
submission  of  the  award  by  the  arbitrators.    IB  thb 

KATTBB  OV  SHAKA  KABT  BuBDOPADTBA 

[14W.B^Cr.,e9 


S4. 


Award  deUrered  alter  time 


flxed»  BfTeot  at— Criminal  Proeedmre  Code  (Act 
mi  of  1869),  8.  810.— Act  X  of  1872,  #.  628.— 
A  Ma^fistrate  cannot  receive  and  enforce  the  award 
of  a  ]ury  under  section  310  of  the  Criminal  Pro- 
cedure Code,  delivered  long  after  the  day  fixed  for 
the  purpose.    Qubbn  o.  Haboobikd  Pal 

[7  B.  Ii.  B^  Ap.,  67 

8.  C.  DnrovATH  CHUOBBBSirrTT  o.  Hvboobiitd 
Pal      ....    16  W.  B.,  Cr.,  28 

25. Decision  of  Jury,  BfTect  oH— 

J^nalit^  ofdeeition  so  for  ae  Magietraie  is  con- 
eemed, — ^Where  a  jury  is  appointed  under  section 
310  of  the  Code  of  Criminal  Procedure  to  try  whether 
an  order  passed  by  a  Magistrate  for  the  removal 
of  a  nuisance  or  obstruction  is  reasonable  or  not,  the 
Magistrate  is  bound  under  that  section  to  be  guided 
by  the  decision  of  the  jury.  QrsBV  o.  Poholbb 
MuLiJOx     .  .    12  W.  B.,  Cr.,  28 


26. 


Beport  of  majority  of  Jury. 


—Criminal  Procedure  Code,  l874,  s.  628,— Duty  of 
Magistrate, — Where,  under  section  523  of  the  Cri- 
minal Procedure  Code,  a  Magistrate  receives  the 
report  of  a  jury,  he  is  bound  to  act  according  to  the 
recommendation  of  the  majority.    When  a  number  of 


JUBY^MaMiNffti. 

4  JURY  UNDER  NUISANCB  8ECTIOKS  09 
CRIMINAL  PROCEDURE  COD^-eonUnMod, 

Beport  of  majority  of  Sxxrj—eowtiwned. 

jurors  do  not  agree  with  one  another  in  every  respect, 
but  all  agree  that  a  certain  order  passed  by  a  Magis- 
trate, taken  as  a  whole,  is  not  necessary,  such  jurors 
should  be  counted  together  aa  objecting  to  tiie  ordfer. 
QuBKB  «.  Nakobi  Paboeb     .  26  w.  B,  Or.,  81 

27. Criminal  Froce* 

dare  Code,  s,  ISS.-^Pnblic  wajfr^Nuisange, — JB*. 
moval  of  obstmetion. — Refusal  of  minoriiif  ofjurp 
to  aet4 — ^When  a  minority  of  a  jury  appointed  under 
the  provisions  of  section  133  of  tbe  ^minal  Proce- 
dure Code  do  not  act,  the  Magistrate  cannot  proceed 
under  that  section  upon  a  report  submitted  by  the 
majority.  Iv  thb  xattbb  or  Duboa  CkABAv  Das 
«.  Sashi  BHUflAB  GvHO  •  I.  li.  B^  18  Oalo^  276 

JIJ8  TEBTIL 

See  CovTBACT— Bbbach  or  Cobtbact.' 

[8RIi.B^6(n 
8«eEB0BiAT       4    lRIi.B^F.C.»44 

JUSTIGB   OF  THE  FEAOBL 
See  Judicial  Notiob. 

[lB.L.B^O.Or.,15 
See  JvBisDicnoir  or  Cbikival  Coubt— 
BuBorsAV  Bbitish  Subjbots.  ' 

[7  Bom.,  Or..  1 
I.  Ii.  B.,  6  Mad,  88 

JUSTICES,  SUIT  AQAINST— 

See  Caloittta  Mvbicifal  Aot,  1868,  s* 
226        ..        .     8B.Ii.B.266 


BJkBXTIJAT.  Col. 

1.  FoBx  or  Eabvliat 

2.  Ik  BBSPBCT  or  WHAT  Suit  LIBS 
8.  Bight  to  sub  ... 
4.  Bbquisitb  Pbblixikabibs  to  Sun  .  2d29 

6.  PBOOB  NBCB88ABT  IB  SUIT  .  ,  2981 

6.  Dbobbb  bob  Kabuliat  •        .  2984 

See  SFBOino  PBBroBif  abob. 

[I.I..B.,8  0ala,464 

Suit  for— 

See  Cabbs  ubobb  Co-shabbbs— Suns  bt 
Co-shabbbs   with  bbspbct  to  Joivt 

PBOPBBTT — K  ABULI  ATS. 

1.  FORM  OF  KABULIAT. 

L Date  for  eommenoement  of 

Icabnliat— I>t«er«<ioa  of  Court— Suit  for  iahu- 
Hat  without  spscifying  date.^Where  a  phunt  asks 
for  a  kabuliat  for  a  given  term,  without  specifying 
the  date  from  which  the  term  is  to  oommenoe,  it 
is  in  the  discretion  of  the  Court  to  fix  the  proper 
term.    Poobbo  Chubdbb  Rot  e.  Stalkabt 

[IOW.B.^368 


.  2927 
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1.  FORM  OF  KABJJJjlAT'-eontinued, 
Date  for  commencement  of  kabuliat— cmi- 
-  Hnued. 
•    See  Gholau  Mahoicbd  «.   AsHtrT   Ali  Ehaf 
Chowdhet  B.  1j.  B^  Sup.  VoL,  974 

.    2. Omission  of  specification  of 

bonndarleB  in  kabuliat— ^c<  Xof  1869,  #.  i3.— 
The  want  of  spedfication  of  boundaries  in  a  kabnliat 
is  no  g^und  for  dismissing  a  suit  for  a  kabuliat, 
when  all  the  particnlars  of  area  are  given  as  required 
by  section  2  of  Act  X  of  1869.  Eamkath  Rakhtt 
«.  Chawd  Ham  Bhuta 

10B.  L.  B.,  866: 14  W.  B.,  482 

2.  IN  BBSPBCT  OF  WHAT  SUIT  LIEa 


8. 


-  Suit  for  kabuliat  for  portion 


of  land.— I^mK  included  in  an  entire  holding.- 
A  suit  for  a  kabuliat  will  not  lie  fon  a  portion  only 
of  the  land  included  in  an  entire  holding.  Bam  Doss 
Bhuttaohabjbb  0.  Bakjbsbun  Poddab 

[6W.B.,AotX»108 

Absool  Au  «.  Tab  Ali  Esak  Chowdhby 

[8W.B;,4e7 


4. 


Land  held  under 


istemrari  ienuree, — A  landlord  cannot  sue  for  a 
kabuUat  in  respect,  of  a  portion  of  the  land  held  un- 
der an  istemrari  pottah.    DooBGAXAirT  Mozoombab 

«.  BiSHBSHUB  DUTT  CHOWDHBT 

[W.  B.,  1884,  Act  Z,  44 

•  Proprietor  o/frac' 


iional  ehare  in  eetate.-^The  question  was  referred  to 
a  Full  Bench  "  whether  a  suit  by  the  owner  of  a  frac- 
tional share  of  an  undivided  estate  for  a  kabuliat 
will  lie/'  NoBMAir,  J.,  was  of  opinion  that,  as  a 
general  rule,  the  holder  of  a  tenure  cannot  be  sued  by 
owners  of  fractional  diares  in  the  superior  tenure  for 
separate  kabuliats  according  to  the  proportions  to 
which  they  allege  themselves  to  be  entitled  in  the 
superior  tenure.  A  tenure  is  an  entire  thing,  and 
cannot  be  subdivided  against  the  wiU  of  the  tenant. 
LooH,  Batlbt,  Maofhbbsok,  and  Mittbb,  JJ,, 
did  not  answer  the  question,  on  the  ground  that 
it  did  not  arise  in  the  suit  Indab  Chakdba  DuaAB 
«.  BBnrsABUK  Bhaba 

C8ai..a,a61:  16W.R,S'.B^21 


8. 


VhouUivated  landf 


brought  into  eultivation,^A,  separate  kabuliat  can- 
not be  claimed  for  uncultivated  lands  already  com- 
prised in  a  lease,  on  the  ground  that  such  unculti- 
vated lands  have  since  been  brought  into  cultivation. 
Mahoiibd  Kaloo  Ohowdhby  9.  Fbdayb  Shikdab 

[8W.B.»219 


7. 


Bight  of  flshery.— A  suit  for  a 
kabuBat  will  not  lie  for  a  right  to  fish  in  certain 
waters.    Mohttk  Gobikd  Sbiit  v,  Nittatb  Haldab 
[8  W.  B^  Act  X,  101 

Suit  for  etmami  kabuliat. — 


Jurisdiction.^- A  suit  by  a  proprietor  of  land  for  an 


KABJTLlAT—eonHnmed. 

2.  IN  RESPECT  OF  WHAT  SUIT  UES 
— continued. 

Suit  for  etmami  ^ULbuliat— continued, 

etmami  kabuliat  from  his  tenants  at  the  prevailing^ 
rates  is  cognisable  only  under  the  Rent  Act.  Nfb- 
suBiTT  Ali  Chowdhbt«.  Mahohbd  Kaivoo  Siepab 

[IIW.B.,641 


9. 


Iiand  occupied  by  buildings 


'-^uriediotion.'^ Building  used  as  dufelling-iouse, 
manufactory,  or  «k>p.— Where  the  land  in  respect 
of  which  a  kabuliat  is  demanded  is  occupied  by  a 
building  used  as  an  ordinary*  dwelling-house,  manu- 
factory, or  shop, — Eeld  that  a  suit  for  delivery  of  a 
kabuUat  in  respect  of  such  land  is  not  cognisable 
und^  the  Bent  Acts.  If  such  land  formed  put  of  an 
agricultural  holding  and  was  auxiliafy  to  its  enjoy- 
ment, it  would  form  a  portion  of  the  holding,  and  the 
landlord  would  be  entitled  to  demand  a  kabnliat  in 
respect  of  the  entire  holding,  not  excluding  the  land 
on  which  the  building  is  erected.  The  principle  of 
this  decision  will  applv  equally  to  suits  brought  to 
obtain  payment  of  percent  aa  rent.  Chotucb  Paf- 
Doo  «.  Ihnatitt  Am 
[8  Agra,  48:  S.  a  Agra.F.  B.,  Ed.  1874^281 


10. 


Suit  by  mutwaUl  to  obtain 


kabuliat  firom  kbadim.— tTtfrMte^um.— A  suit 
by  the  mutwalli  of  a  mosque  to  obtun  a  kabuliat 
from  a  khadim,  or  subordinate  servant  attached  to 
the  «iO0que,  will  not  lie  under  the  Rent  Act  HiDnirr 
Au  «.  EoBBBMA£LA  Mbbajbb  .  8  W.  B^  Act  2C,  9 

Suit  to  set  aside  Golleetor's 


IL  

order  for  kabuliat— Jarifciio^toA.— A  suit  to  set 
aside  a  decree  passed  by  a  Deputy  Collector  for  exe- 
cuting a  kabuliat  in  favour  of  the  defendant,  and  for 
a  declaration  that  the  land  in  suit  pertains  to  the 
talook  of  a  third  party,  is  cognisable  under  the  Rent 
Act  SoKATAN  Roy  o.  Avand  Kuxab  Mooxbbjbb 
[2  B.  Ii.  B.,  Ap.»  81:  11  W.B..  88 

8.  BIGHT  TO  SUE. 

li Bequisites  for  maintenance 

of  suit — BvidenoB  of  relationship  of  UuidUrd  and 
tenant. — In  order  to  maintain  a  suit  for  a  kabuliat 
the  plaintiff  must  show  that  the  relation  of  landlord 
and  tenant  existed  between  him  and  the  defendant 
Rahbssub  Avshibabbb  o.  Watsoh  k  Co. 

[7W.B..a 
Jalha  v.  Eotlash  Chubdbb  Dby 

[10W.B^407 

Chitbdbb  Nath  Nag  Chowphbt  v.  Abaxoollak 

MuNDUL     ....    IOW.B.,438 

Sbbbmtjwto  Eoomdoo  v.  Bbuokath  Paui.  Chow- 

DHBY  .        •    18W.  B.,898 

Ebisubya  9.  Chotoo 

[1 N.  W.,  78:  Ed.  1878, 181 
MuHBSE  Butt  Paitdby  «.  Sebtul  Sonab 

[lN.W.,£d.l878»148 

la 


'■  Agremnent fixing 

rent. — Bgot  without  right  of  oecupaneg, — Agreement 
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KJLBUIJLAT^conitnm$d. 

8.  RIGHT  TO  SVE'-eoMnued, 

Bequlflites  for  maintenanoe  of  soit^eo*- 

tiwud. 

Jlxing  retU,^A  landlord  can  me  a  lyot  not  hairing  a 
right  of  occupancy  for  a  kahuliat  only  when  an 
agreement  fijdng  the  rent  has  heen  entered  into. 
Ahmbd  Rbza  9.  Aghobz    .    8  B.  li.  B^  8.  N.,  16 


14. 


Allegation    of 


ienaney,-^Qumre, — ^Whether  a  suit  for  a  kabuliat  on 
an  allegation  that  the  defendant  is  holding  a  specific 
quantity  of  land  under  the  plaintiff  will  lie.  Yakoob 
Au «.  Kabmoollah     .  •    8W.B^328 


15. 


— — —  Proof  of  rijJU 
io  099999  09  tenant, — Until  the  right  to  assess  has 
been  properly  determined,  a  suit  for  a  kabuliat  will 
not  lie  under  Act  X  of  1859.  Raknath  SiiraH  v. 
HuBO  Lall  PAirsBT     .    '    .    -    .    8W.B«188 


16. 


Proof  qf  right  to 


rent, — Decree  deelaring  liabiUtg  to  a99e99ment, — 
Where  the  tenure  of  a  defendant  is  declared  liable 
to  assessment  in  a  suit  passed  between  him  and  the 
plaintiif  8  yendor,  the  plaintiff  can  sue  for  a  kabu- 
liat, as  he  is  thereby  oxdy  carrying  out  the  provisions 
of  the  decree  obtained  in  that  suit.  Modhooboodur 
Chowdhby  v.  Ram  Mohuv  Qkub  .  8  W.  B.,  478 


17. 


— ^— —  Smitfor  reeump' 
tion. — Land  claimed  to  be  lakhirttf, — Obligation  of 
landlord  to  9ue  for  re9nmption,-^A  landlord  is  not 
bound  to  sue  for  resumption  before  bringing  a  suit 
for  a  kabuliat  in  respect  of  lands  which  the  defend- 
ant chums  to  hold  as  lakhiraj.  Fuzlon  v,  Abdool- 
LAH 7W.  B.,168 


18. 


■  Proof  of  right  to 

rent-^Smit  fbr  declaration  of  liabilitg  to  aue99ment 
and  for  kabuliat. — A  suit  for  a  kabuliat  cannot  be 
maintained  where  the  parties  are  not  related  to  each 
other  as  landlord  and  tenant.  But  a  landlord  may 
legally  sue  for  a  declaration  of  the  amount  of  rent  with 
which  his  land  ought  to  be  assessed ;  and  should  the 
occupant  not  agree  to  the  rent  assessed  by  the  Court, 
the  landlord  may  sue  him  for  use  and  occupation,  or 
for  ejectment,  or  for  both.  Shuhto  Dobs  Avtith  o. 
HUBBBHUB  MOOKBBJXB  .     20  W.  B.,  868 


18. 


Proof  of  right  to 


rent.^Tre9pa99er, — Decree  in  eummary  9uitforpo9' 
9e99ion, — A  zemindar  cannot  compel  a  trespasser  on 
his  land  to  become  his  lyot  and  execute  a  kabuliat  in 
his  favour,  and  the  fact  that  the  zemindar  has  obtain- 
ed a  summary  decree  under  section  16,  Act  XIV  of 
1859,  against  a  person,  does  not  entitle  him  to  treat 
such  person  either  as  a  trespasser  or  a  ryot  on  his 
land.    HWALBi  «.  Kumla  Kabt  Bakbbjbb 

[16W.B.,ld8 

4.  REQUISITE  PRELIMINARIES  TO  SUIT. 


20. 


Notioe  of  enhanoementi— 


A  suit  for  a  kabuliat  at  an  enhanced  rate,  to  take 
effect  prospectively  from  the  date  of  suit,  may  be 
instituted  without  any  preliminary  notice  of  eu- 


KABTTI^lAT^continned. 

4.  REQUISITE  PRELIMINARIES  TO  SUIT 
— continued. 

Notibe  of  enhaaoement — continued. 
hancement,  and  at  any  time  during  the  tenancy. 
Bbab  V,  KuMUL  Shaha      .     4  W.  B.9  Act  X,  5 


2L 


Itandlord    and 


tenant,— Held,  per  Stbbb,  Ebxp,  and  Sbtok-Kabb, 
JJ.,  that,  under  Act  X  of  1859,  a  landlord  can  sue 
his  tenant  for  a  kabuliat  fixing  the  amount  of  rent, 
without  having  served  upon  1)^  notice  of  enhance- 
ment. Per  NoBMAK,  J, — Such  notice  was  necessary, 
and  by  section  9  of  Act  X  of  1859  the  landlord  must, 
before  suing  for  a  kabuliat,  tender  a  pottah  tx>  the 
tenant.  Per  Pbaooce,  C.  J;— The  question  did  not 
arise  in  the  case.  The  relationship  of  landlord  and 
tenant  did  not  exist  between  the  parties.  Rax 
Eakth  Chowdhby  0.  BHiTBrir  MoHxnr  Biswab 
[B.IibB.,Sup.  VoU26:  W.  B.,  F.  B.,  188 

WooLFUT  HossBnr «.  Jxraoovx  Dabb 

[W.  B.,  1864,  Act  X,  60 

BooBOA  Pbbshad  Doas  «.  Kalbb  Eikkitb  Rot 
[5  W.  B.,  Act  Z,  88 


82. 


Act  X  of  1859, 


99. 9  and  13.— Held,  by  the  majority  of  a  Pull  Bench, 
a  landholder  can  sue  for  a  kabuliat  at  an  enhanced 
rate  without  first  having  given  notice  of '  enhance- 
ment under  section  18,  Act  X  of  1859.  He  can  also 
sue  without  having  first  tendered  a  pottah.  Per 
Pbaoooe,  C.  J, — He  can  sue  if  he  has  given  notice 
of  enhancement.  Per  Nobxak,  J, — A  suit  for  a 
kabuliat  is  not  maintainable  except  in  cases  provided 
for  by  section  9,  Act  X  of  1869.  Thaxoobabbb 
Dabbbb  o.  Bibhbbhttb  Mookbbjbb 
[B.  Ii.  B^  Sup.  Vol,  202 :  8  W.  B,  Act  X,  28 

Sums  AU  «.  FlTTXBH  Ali 

[W.B.,  1864,  Act  2,2 

TABISai  CHinUr  BOSB  «.  EASHIirATH  SnroH 

[W.  B.,  1864,  Act  Z,  87 


28. 


-  Tender  of  pottah. — Decree  con* 


Ungent  on  offer  cf  pottah. — The  previous  tender  of  a 
pottah  is  not  absolutely  necessary  to  entitle  a  land- 
lord to  a  decree  for  a  kabuliat.  The  decree  may 
make  the  obtaining  of  the  kabuliat  contingent  on 
the  offering  of  a  corresponding  pottah.  MuirsooB 
Ali  «.  BuKOO  Sikoh        .  7  W.  B.»  282 

NlTYAVUin)  GHOBB  9.  ElSBBV  l^ISHOBB 

[W.B.,  1864.  Act  X^.j^ 

MAHOMBD     TAOOOB      HOSBBIN     v.     CHOWSHBlf^ 

Wahbs  Axi 

[4  W.  B,  Act  X,  28 : 1  Ind.  Jnr.,  N.  8..  28 

QoTXBi)  CEinrDBB  Adbt  v.  Avloo  Bbbbbb 

[1 W.  B^  49 

MoBHOOBOODUV  .Chowdbbt   9.   Rak   MoHinr 

Quxm       ....       8W.B.,478 


24. 

tenant. 


Landlord   and 


In  order  to  entitle  a  landlord  to  sue  for  a 
kabuliat,  he  must  tender  a  pottah.    Akhot  SirirxuB 

CfiVCKJOUiVXTY  V.  LnDBO  BhTTBAV  Dbb  RoT 

[4  a  L.  B.,  F.  B.»  68 
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KABUlilAT—pomiinMed. 

4.  REQUISITE  PBELIMINABIBS  TO  SUIT 
— eomiinmed. 

Tender  of  pottah— ooh^'mmI. 

8.  C.  AKHOT  SUVKUB  CinrOKBBBinTT  «.  IlTDBO 

Bhubak  Dbb  Boir  la  V.  B^  F.  &,  27 

PlBTAB  CmrBBBB  Bajtibjib  0.  Phillippb 

[aW.B^AotX^M 
Tbotluckhokath  Geowphbt  «.  Kalbbka  Bibbb 

[2  W.  B.»  Act  2C,  96 

UmBIOA  ChVBK  FOTTBO  ««  BOIDAVATB  POTTBO 

[1W.B^82 

26.        ■       ■  Aei  X  qf  1869, 

•.  9, — A  landlord  is  not  entitled^  under  Act  X  of 
1869,  section  9»  to  require  Ids  tenant  to  give  him  a 
kaboliat  unless  the  tenant  holds  under  a  pottah,  or 
the  landlord  has  tendered  «  pottah.  Oobihlall 
Sbal  0.  Knroo  Kotal  MarslLt  400 

'    DooBOA  Kavt  Mozookdab  9.  BnHBSHim  Dvtt 
Chowdrbt       •      W.  B^  1864»  Aet  X,  44 

20L     -^--— ——*———    I99U09. — luieT' 


«efi^t.^>Where  a  suit  is  brought  for  a  kabuliat 
after  service  of  the  proper  notice,  the  first  and  main 
question  is  whether,  as  a  matter  of  fact,  the  plaintiff 
can  establish  that  he  or  some  person  from  whom  he 
derives  title,  put  the  defendant  into  possession  of  all 
the  lands  in  respect  of  which  the  kabnliat  is  demaded ; 
ftnd  the  second  question  is  whether  he  has  tendered  a 
proper  pottah,  and  is  therefore  entitled  to  the  corre- 
sponding lotbuliat.  For  the  decision  of  such  a  suit  it 
is  immaterial  whether  the  land  for  which  the  kabn* 
liat  is  demanded  belongs  in  reality  to  the  plaintiff  or 
to  third  parties,  and  the  Court  should  not  allow  the 
latter  to  come  in  as  interveners  against  the  will  of 
the  plaintiff.  Radsa  Nath  Chowbhxt  o.  Jot 
SOOVDBB  MOITBA  •         2  G.  Ii.  B.,  802 


6.  PBOOF  NBCBS8ABT  m  SUIT. 


27. 


Bvidenoe    of  qxuuitity  of 


landi — JVfitertf  to  prooe  quatUUy. — In  a  suit  for 
obtaining  a  kabnliat,  failure  to  prove  the  exact  quan* 
tity  of  land  for  which  the  kabnliat  is  sought  to  be 
obtained  .renders  the  suit  liable  to  dismissal.  Shib 
Bam  Ghosb  o.  Pbah  Pibia 

[4  a  li.  B.,  Ap., 80: 18  W.  B..  280 

SI8.  ■■  Proof  of  reasonable  rent^ 

Prw^  of  holding  land  im  9uti. — Oi»ii#  of  proof. — ^A 
landlord  suing  a  ryot  for  a  kabnliat  is  bound  to 
make  out  the  reasonableness  of  the  rent  which  he 
demands,  and  d  fortiori  that  the  defendant  is  hold- 
ing the  particular  land  specified  in  his  suit.  Shib 
Chukdbb  Bo8b  «.  Bah  Ckuvd  Chukd 

[0W.B^621 


20. 


Bate  of  rent,  Bvidenoe  ofl^ 


(huiomwy  raU  of  remt, — A  landlord  is  bound  to 
prove  that  the  rate  of  rent  at  which  he  claims  a 
kabnliat  is  the  rate  that  he  has  been  in  the  habit  of 
receiving  from  the  tenant.  Bak  Jbbbun  Cbvokbb- 
BUTTT  V,  KHOODBBBAV  CHATTBBJBB 

[17W.B..888 


KABUIXAT— MHi^imietf. 

6.  PBOOF  NBCE8SABY  IN  SUIT— eotftMAT. 

Bate  of  rentt  Svidenee  d^—catUinmed, 

80*  — — — ^»^^— ^— — — — ^  .FWIafv  1o  fmi 
rai€  qf  ftnii^*' Probable  mi/'— In  a  rait  for  • 
kabnliat  for  certain  resumed  lakhiraj  where  it 
was  found  that  the  quantity  of  land  in  the  defeod- 
ant's  possession  was  less  than  that  aUeged  hj 
the  pUuntiff ,  and  that  the  rates  of  rent  deposed  to 
were  less  than  those  claimedt—lT^M  that  the  suit 
was  rightly  dismissed^  and  that  the  mere  use  of  tl» 
word  *' probable"  in  describing  the  rate  of  rrai 
claimed,  ought  not,  under  the  circnmstances,  to  better 
the  position  of  the  pluntiff ;  the  entin  gist  of  the  rait 
having  been  to  get  a  certun  rate  of  rent  Held  (by 
MiTtBB,  J,)  that  the  mete  fact  of  the  lands  in  qaettioo 
having  been  declared  in  a  previous  litigBtion  betwecir 
the  parties  to  be  the  dt&l  lands  of  the  pbintif  t 
semindari  wrongfully  held  by  the  defendant  under 
an  invalid  lakhiraj  titie  was  not  sufBdent  to  conTert 
the  defendant  into  a  tenant  of  the  plaintiff ;  snd  tfatt 
as  the  relation  of  landlord  and  tenant  did  not  exiit 
between  the  parties,  the  foundation  was  wanting  for 
a  suit  for  a  kabuliaii  Sowdamixbb  Dbbu  «.  Ho* 
HBBH  Chundbb  Mooxbbjbb  10  W.  B,  M 

8L 


LiAMofd  vd 
Unaai,^Xnhaaeememt» — PMal.— 2>MfM.— A  land- 
lord, who  sues  for  a  kabnliat  at  a  apediled  nte,  bat 
fails  to  show  that  such  rate  is  fair  and  equitable,  it 
not  entitled  to  a  decree  for  a  kabnliat  at  a  leti  nte, 
but  the  suit  must  be  dismissed.  MeU,  aZao  (PnAir 
Jm  doubting),  that  in  a  suit  for  a  kabfdiat  the  pbint 
should  spedfy  the  date  for  the  commenoement  of  tb« 
kabuliat.  A  plaint  which  does  not  specify  snch  dtte 
ouffht  tb  be  returned;  but  if  it  has  been  sdmitttd 
and  the  case  heard,  the  Oonrt  may  supply  the  amis' 
sion  by  specifying  in  the  decree  the  date  from  which 
the  kabiUiat  is  to  commence.  GuouLM  Mohakbd 
«.  AsxuT  Axi  Khan  Crowdhbt 
[B.  L.  B^  Sup.  Vol^  874: 10  V.  B^  F.E,14 

HAXID  AIAB  e.  ATBBOOSBBir 

PL  B.  Ii.  B^  S.  N.,  14: 10  W.  B,ai» 

ThSDAYLh  PABAXAVIK  e.  SUBBHDBAKATH  BoT 

[8  B.  L.  B.,  A.  0.»  78»  note:  10  W.  B,77 
Iktilmniofntt 


rats  of  rmU,-^Tenare  invalid  lakbiraj.^SM  tfaii 
the  principle  of  the  Full  Bench  decision  in  the  cue 
decided  on  the  19th  March  1868,  Gholam  Mahamtdn. 
AMmut  AU  Khan  Ckowdkry,  B.  L.  E.,  Smp.  M, 
974 :  10  W,  fi.,  ¥.  B.,  14,  apfriies  as  much  to  euef 
in  which  defendant  has  held  under  an  invalid  lakhinj 
as  to  ryots  whose  rents  are  to  be  enhanced.  bOAS 
HosBBiK  o.  Staox  «    12  W.  B4  464 

88. —  S^tforhabiM 

at  rate  other  than  fair  and  eqnitable.--  A  soit  for  * 
kabnliat  at  a  given  rent,  where  the  rate  cbim^ 
is  found  to  be  above  what  is  fair  and  equitible,  is  • 
suit  for  enhancement  to  which  the  Full  Bench  ml- 
\si%—Qholam  Mahomed  v.  Atmut  AU  Khan  Ckoa- 
dhry,  B.  L.  E„  Sup,  Vol,,974 :  10  W,  B,,F.  B.,J4r- 
applies,  even  though  the  rent  is  asked  only  for  exce* 
Und.  KuKCHUB  Dbg  Sikoh  •.  Tbkait  Siph 
NathSihm     .  .        .    16W.R,a6a 
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liABUljlAT'^oniifmed. 

&  PROOF  NECESSABT  IS  BWr-^ontinmed. 

Bate  of  rent.  Evidence  ci—caniimed. 

84, Failmr§  to  prove 

rate  of  romi. — Si^hi  to  kabultat  at  fair. rent  after 
•otiee  of  emkameemetU, — Where  a  tenant  has  had  full 
and  timely  notice  of  the  grounds  on  which  his  land- 
brd  claims  a  kahuliat  at  enhanced  rates,  the  landlord 
is  entitled  to  a  decree  for  a  kahuliat  for  what  he 
may  prove  to  he  a  fair  and  legal  demand,  notwiti^- 
•tanding  his  failure  to  prove  his  right  to  a  kfUmliat 
at  the  rate  fixed  hy  him.  The  Full  Bench  ruling  in 
Gkolam  Mahowted  v.  Atmut  Alt  Khan  CkonMry, 
B,  L,  jB.,  Sup,  Vol,  974:  10  W,  U^  F,  B.,  24,  not 
applying  to  a  ease  where  notice  of  ei^ancement  has 
been  given.    QoFauTATH  Janvah  «.  Jbtoo  Mollah 


86. 


_  Fttilmre  to  prove 

rate  of  rmU, — Suit  for  kahnliat  and  meeetewteui 
after  reeumption, — A  partjy  having  obtained  a  decree 
for  resumption  declaring  that  he  was  entitled  to 
assess  rent  upon  certain  land  brought  a  suit  for  a 
kahuliat  The  first  Court  found  tluit  the  extent  of 
the  land  was  less  than  that  alleged  in  the  plaint,  and 
the  rate  of  rent  to  which  the  plaintiff  was  entitled, 
lower  than  that  ckimed.  Accordingly  it  decreed  a 
kahuliat  for  the  proper  quantity  of  land  at  the  proper 
rate.  The  lower  Appellate  Court  dismissed  the  suit, 
on  the  gronnd  that  the  plaintiff  had  not  proved  the 
claim  stated  in  the  pUunt.  MM  that  the  District 
Judge  had  rightly  applied  the  decision  in  Okolam 
Mahomed  v.  Atmut  Alt  Khan,  B.  L,  JR.,  Swp.  VoL, 
074 :  10  W.  B,,  F,  B.,  14,  which  was  equally  appli- 
cable to  cases  in  respect  of  lands  for  the  first  time 
resumed  and  assessed.  Jbuob  Buhmak  v  Skbta- 
SAX  Dun       ....    21W.  B.,2M 


80. 


ef 


rmt, — Tremmpilom  of  landlord^e  wiUingneee  to 
prani  poUah. — In  order  to  entitle  a  hmdloid  to  sue 
a  tenant  for  a  kabuliat  at  a  certain  rate  of  rent,  he 
should  either  have  tendered  a  pottah  to  the  tenant  at 
the  rate  of  rent  mentioned  m  the  kabuliat^  or  he 
should  be  willing  to  grant  a  pottah  at  that  rate;  and 
if  the  Court  considers  that  uie  rent  which  he  claims 
is  the  eorrect  amount,  it  will  presume  that  he  is 
ready  to  grant  a  pottah  at  that  rate,  and  will  give 
him  a  decree  for  the  kabuliat.  But  tUs  presumpSbion 
will  not  hold  if  the  Court  thinks  that  the  rate  claimed 
is  too  high;  and  in  such  a  case,  therefore,  the  pre- 
sumption having  failed,  the  landlord  will  not  be  en^ 
titled  to  a  kabuliat  at  such  lower  rate  as  the  Court 
may  think  just,  but  his  suit  will  be  dismissed.  Oo* 
lam  Mahomed  v.  Aemmt  Alt  Khan  Ckowdkry,  B,  JU 
B„  S%p.  Vol,  974  :  10  W.  B.,  F.  B^  14,  foUowed. 
Qopeenaik  Janmak  v.  Jetoo  Mollah,  18  W.  B.,  272, 
dissented  from.  QoQOH  ILom  o.  Eashibhwabt 
Dbbi     ....    X.  Ii.  B.9  8  Gala,  408 


S.C. 

87.- 

rent. — Pottah,  Tender  of  ^  Form  of  decree, — If 
plaintiff  brings  a  suit  for  a  kabuliat  at  an  enhanced 
rate  against  a  tenant  holding  a  mouzah  under  him  at 


QoQOV  Havji  v.  Gobivp  Chitvdxb  Ehait 
iaii.B.,241 

Snkaneememt   of 


KABlTLlAT—continued. 

6.  PBOOF  NECESSABY  IN  SVlT'-continued. 

Bate  of  rent,  Evidenoe  cf-^oontinned, 

a  wholly  insufficient  rent,  and  the  tenant  sets  up  a 
wholly  false  and  fraudulent  defence, — s.^.,  that  the 
rent  he  pays  is  not  liable  to  enhancement,  as  he  holds 
under  a  pottah  which  entitles  him  to  hold  so  long  as 
he  pays  a  certidn  fixed  rent  quite  irrespective  of  the 
value  of  his  holding;  and  if  on  enquiry  it  is  found 
that  the  defendant's  plea  is  entirely  fiilse,  and  that  he 
is  not  entitled  to  hold  at  any  fixed  rent,  but  only  on 
payment  of  a  fair  rent  with  reference  to  the  value  of 
his  holding,  still  if  it  be  found  that  the  phuntiif  has 
at  all  over-estimated  the  amount  of  rent  to  which  he 
is  entitled,  his  suit  must  be  dismissed  with  costs. 
BaoJO  KiBHoaa  Sihgh  v.  BaAaaur  Sivgh  Moba- 
FUTTua  .  .  I.  L.  B.,  4  Oalo.,  968 

Mahoxbd  ABSua  o.  Pogosi       .    2  C.  L.  B.,  8 


6.  DSCBEE  FOB  KABULUT. 


88. 


JPorm  of  deoree. — Sperijlea' 


Hon  of  duration  of  kabuliat. — Decree  in  emit  for 
kabuliat,— In  a  decree  for  a  kabuliat  the  term  for 
which  it  is  to  remain  in  force  should  not  be  fixed. 
SwAavAiCATi  V,  GAirai  Pbasad  Dab 

[8B.L.B..A.O.,S70 

89. 


Kabuliat,  Deoree 

for,  without  fixing  term.  Effect  ^.— Where  a  suit 
for  a  kabuliat  at  an  enhanced  rent  is  decreed  without 
any  term  being  fixed  by  the  Court,  the  kabuliat  exe- 
cuted is  inoperative  beyond  the  year  of  demand. 
KaiBTO  CauNDaa  MuaDaAj  «.  Pooaosvirux  Dabs 

[15  W.  B.»  424 

MODHOO  BAV  DXX  «.  BOTSOVATH  DaBB* 

[9W.B.,692 
KAEAHAVAir. 

See  Casbb  uvDaa  Malabab  Law— Joivt 

Faxilt. 
Bee  Cabbb  uitdb  Malabab  Law— liAOr- 

TBKAHOB. 

KABNAH,  077IGB  OF— WOMEN. 

Women  are  incapacitated  from  holding  the  office 
of  Karnam.  Al^malammal  v.  Venkataramaypan, 
8.  D.  A,,  Mad.,  1844,  p.  85,  followed.  VaKKATAaAx- 
KAKXA  o.  BAXABUJASAia  .  Z.  I«.  B.,  2  HacL,  812 

KA2a»  AFFOINTMBin*  OF— 

See  MahombdajV  Law— Cubtov. 

[L  Ii.  B.,  1  Bom.,  888 
See  Mahoxbdav  Law— Kajsi. 

[L  Ii.  B.,  1  Bom.,  688 

I.  L.  B.,  8  Bom.,  72 

1  Bom.,  Ap.,  18 

XHOJA  MAHOMSDAKS. 

See  Hindu  Law— Custox— iFHBarrAaoa 

AND  SnOCBBBIOK. 

[12  Bom.,  281,  294 
1  Lb  B«,  8  Bom.,  84 
See  BBuaious  Coxxumitt. 

[12  Bom.,  828 
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SHOTI  TENTTBB. 

See   €k>-8HAitBBfl— Gbitssai.   RiOHTi   nr 
JouTT  Pbofbbty   •    8  B011L9  A«  C.9 1 

1. Proprietary  right*,— Ofwi*rt*(p 

iff  wood  on  village  lande, — ForeH  riffhti,'-^The  plain* 
tiff  sought  to  raise  the  question  whether,  in  virtue  of 
his  being  izaf atdar  and  khot  of  three  fourths  of  a 
village,  he  was  or  was  not  proprietor  of  three  fourths 
thereof,  and  entitled,  as  such  proprietor,  to  three 
fourths  of  the  wood,  including  teak  as  well  as  izaili 
wood,  growing  on  the  Tillage  lands.  His  rights 
under  Had  izafati  title  depen&d  on  two  documents : 
one^  an  imperial  sanad,  dated  in  A.D.  1658;  the 
other,  a  Marathi  document,  dated  in  A.D.  1722. 
The  first  was  construed  to  confer  upon  the  grantee, 
as  collector  of  the  revenue,  certun  perquisites,  and 
to  make  hereditary  a  right  which  before  had  been 
only  a  personal  right,  with  reversion  to  the  sovereign, 
but  not  to  confer  any  proprietary  right  in  the  viU^ 
lands.  By  the  second  all  that  was  granted  was  a 
right  to  babatas  or  cesses,  the  grantee  being  the 
desai,  or  collector  of  the  revenue,  on  behalf  df  the 
Government.  Therefore,  it  was  held  that  the  izafati 
tatle  did  not  carry  with  it  the  proprietary  right  On 
the  question  as  to  the  khoti,  it  was  held,  wiUiout  the 
expression  of  any  opinion,  that  no  khot  is  or  can  be 
the  proprietor  of  the  soil;  that  such  a  right  is  not 
vested  in  every  khot.  This  khot  of  three  fourths  of 
a  village  had  been  authorised  by  the  Government  to 
cany  on  the  management,  as  knot,  of  the  remaining 
fourth,  and  had  agreed,  at  the  time  of  entering  into 
this  arrangement,  that  he  would  preserve  for  the 
Government  all  the  trees  in  reserves  marked  by 
survey  numbers,  and  all  the  teak  trees  in  the  village. 
'  He  hiad  admitted  that  the  Government  had  Uie 
power  to  make  such  reserves.  It  was  not  shown  that 
the  Government  had  cut  down  any  izaiU  wood  in  the 
village;  only  that  it  had  recovered  the  value  of  some 
izaili  wood  cut  in  the  reserves  without  their  leave. 
It  was  decided  that  the  khot  had  not  made  out  a 
title  to  any  teak  wood  as  agunst  the  Government, 
nor  a  claim  against  it  in  rei^pect  of  the  izaili  wood. 
Nagabdab  v.  Coksbbtatob  or  Fobbsts,  Boxbat 
[I.IiwB.»4Boixi.,a64 
Ii.B.,7I.A.,65 

a.    Bight   to    restoration  of 

tenure  after  resumption  by  QoTemment.— 
Conditional  reetoration, — In  a  suit  brought  by  a 
khot  in  1862  to  recover  an  hereditary  share  in  a  khoti 
village,  which  had  been  mortgaged  by  her  husband 
in  1846,  and  taken  directly  under  Government  man- 
agement by  the  Sub-Collector  of  Eolaba  on  failure 
by  the  mortgagee  to  pass  the  customary  agreement 
(kabuleut)  for  the  security  of  the  revenue  for  the 
year  1851-52,  the  Court  of  first  instance  decreed  the 
restoration  of  the  khoti  estate  on  payment  by  the 
plaintiff  of  any  loss  which  may  have  been  sustained 
by  Government  during  its  entire  management,  but 
the  District  Judge  in  appeal  modified  that  decree  by 
annexing  a  condition  that  the  plaintiff  was  to  observe 
the  engagements  which  had  been  entered  into  between 
Government  and  the  sub-tenants  of  the  estate  through 
the  revenue  survey  which  had  been  introduced  dur- 
ing the  direct  management  of  the  village  by  Govern- 
ment, whether  as  regards  the  rates  of  assessment  or 


KHOTI  TENUBB.— Bight  to  restoration 
of  tenure  after  resumption  by  Govern- 
ment— eonHnmed, 
the  right  of  tenancy.  Seld,  by  AxsoxTLD  and  Nxw- 
TOV,  JJ.  (TvoxxB,  jr.  diesentienU),  that  plaintiif 
had  no  right  to  object  to  the  condition  subject  to 
which  the  District  Judge  had  allowed  her  dsum  to 
resume  the  khotship.    Tajitbai  v,  Sitb-Coiabotob 

OVKOLABA      .  8  BOHL,  A.  C^  laa 

a liability  to  assessment  for 

lands  while  khoti  village  is  imder  attaoli- 
ment  by  Qovemment.~3om.  Aei  I  of  1865, 
9. 11,  cL  1,  and  9.88.— A  khot  is  liabfe  to  be  aflseaaed 
for  khoti  profits  in  respect  of  land  in  his  private 
occupation  during  the  time  that  the  khoti  viUage  is 
und«r  attachment  by  Government.  Qnare, — Whe- 
ther a  khot  in  respect  of  such  lands  is  a  tenant  with- 
in the  meaning  of  section  11,  clause  1,  of  Bombay 
Act  I  of  1865,  and  whether  the  powers  in  section  38 
of  that  Act  apply  to  such  lands.  RAXOHAirBBA 
NABSHTHA  «.  OOLLBOTOB  ov  Ratvaoibi 

[7  90BL9  A.  C^  41 

4.  ■  (Khot's  right  to  profits*  for 

one  year  when  khoti  village  under  Qovem- 
ment  attachment.— J?om.  KhoH  Act,  I  of  1880. 
—Land  Sevenme  Code,  (Bom,)  Aet  Vof  1879, «.  16^. 
-^Riifhi  to  Uwf  profttifrom  khoH  co-eharer. — Lkmi- 
oluMi.— -The  position  of  a  khot,  in  the  villages  to 
which  the  Bombay  Khoti  Act  I  of  1880  has  been 
extended,  is  that  of  a  superior  holder,  and  in  the 
event  of  attachment  of  his  village  his  rights  in  respect 
of  khoti  profits,  on  his  resuming  the  management 
of  the  village,  would  be  regulated  hw  section  162  of 
the  Revenue  Code,  Bombay  Act  V  of  1879.  But 
this  rule  does  not  hold  good  where  the  i^Uage  attach- 
ed is  one  in  the  Kolaba  District  to  whidh  the  Khoti 
Settlement  Act  (I  of  1880)  has  not  been  extended, 
unless  the  khots  therein  are  sanadi  or  vatandar 
khots.  Where  plaintiff  sued  the  defendant,  his  khoti 
co*shaier,  to  recover  from  him  the  khoti  profits  for 
the  year  during  which  the  village  was  under  Govern* 
ment  attachment,  and  it  was  found  that  the  Khoti 
Act  I  of  1880  was  not  extended  to  the  village  and 
that  the  plidntifl  was  not  a  sanadi  or  vatandar  khot» 
—Seld  that  the  plaintiff  was  not  entitled  to  recover 
the  profits  from  the  defendant,  nor  could  he  do  so 
from  Government  under  the  Revenue  Code,  even  if 
it  had  collected  them  for  the  year  of  attachment. 
The  Govenunent  could  not  be  said  to  have  been 
trustee  for  the  khots  of  the  village.  Bhikaui  Rax- 
OHAimBA  Okb  o.  Nzf  axali  Khav 

[L  Lb  B.»  8  Bom.,  625 

KIDNAPPnCO. 
L Beqnisites  of  offenoe.— P«iuiZ 

Code,  9.  SeS^'-'Ahduetion  from  lawful  puardianekip. 
—To  constitute  the  offence  of  kidnapping,  under 
section  363  of  the  Penal  Code,  it  must  be  shown  that 
the  person  was  abducted  from  hiwful  guardianship, 
and  lawful  guardianship  is  a  guardianship  by  a  per- 
son who  is  lawfully  entrusted  with  the  care  or  cus- 
tody of  a  minor.    QuBBir  «.  Buldbo 

[2K.W^2S6 

2.  ~-«-...-^— — — —   Penal  Code,  m. 
361, 368.— MtUieing  from  lawful  guardian9kip.''To 
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KiDNAFFINa.— Beqnisltes    of  offence— 

continued, 

support  a  ooBTiction  for  kidnapping,  under  sectiona 
861  and  368  of  the  Penal  Code,  it  must  be  shown 
that  the  accuned  took  or  enticed  away  from  lawful 
guardianship  the  person  kidnapped.  Qubbv  v.  Nsbla 
BiBU  .        .        .        .  10  W.  B.,  Cr^  88 

Qttbezt  V,  MoHDC  Chuvdib  Sill 

[16  W.  B.,  Cr^  42 


8. 


OmiMion  to  enquire  as  to 


guardian. — Child  under  ten  yeara  of  age, — Penal 
Code,  e.  361, — Ouardianehip. — Minor. — ^A  child 
under  ten  vears  of  age  is,  primd  facie,  subject  to 
guardianship,  and  any  one  removing  such  child  ¥nlth» 
out  permission  properly  obtained,  takes  the  risk  of 
such  act  upon  himself ;  the  fact  of  having  omitted  to 
enquire  whether  the  child  had  a  guardian  or  not,  is 
no  defence  to  a  charge  of  kidnapping  a  minor  from 
lawful  guardianship  under  section  861  of  the  Penal 
Code.    Empsesb  «.  Umbadbakbh 

[I.L.B^dBonL,178 

-IiawftQ  guardianahip.— G^fMir* 


dianehip  of  illegitimate  child,— Penal  Code  {Act 
XLVqf  1860),  se,  361,  366.— The  mother  of  an  il- 
legitimate  child  is  its  proper  and  natural  guardian 
during  the  period  of  nurture.  And  where  the  mother^ 
on  her  death-bed»  entrusts  the  care  of  such  child  to 
a  person  who  accepts  the  trust  and.  maintains  the 
child,  such  a  person  is  "lawfully  entrusted"  with  the 
care  and  custody  of  the  minor  within  the  meaning  of 
section  361  of  the  Penal  Code.  The  explanation  of 
the  words  ''lawful  guardian"  in  section  861  is  in- 
tended to  obviate  the  difficulty  the  prosecution  might 
be  put  to  in  being  bound  to  prove  strictly,  in  cases 
of  abduction,  that  the  person  from  whose  care  the 
minor  has  been  abducted  was  the  guardian  of  such 
minor  within  the  meaning  of  the  legal  acceptation  of 
the  word.    Emfsbsb  v.  Pbjcaktlb 

[I.Ii.B^8Cal0^971 

5, BnHcing     aufag 


child  playing  on  public  road.— Taking  from  lawful 
guardiamehip. — An  enticing  away  of  a  child  playing 
on  a  public  road  is  kidnapping  from  lawful  g^uardian- 
ship.    Quxbn  v.  Oozbbbuh       .  7  W.  B^  Cr^  08 

e. ■ Penal  Code,  t.  363, 


-Betrothed  girl  after  marriage  it  broken  off, — ^A 
person  who  carries  oif,  without  the  consent  of  her 
guardian,  a  girl  to  whom  he  had  been  betrothed  by 
her  father  after  the  father  had  changed  his  mind  and 
broken  off  the  marriage,  is  guilty  of  kidnapping 
punishable  under  section  863  of  the  Penal  Code. 

OUXBH  «.  OOOBOOSASS  RAJBUVflBB 

^  [4W.B.,Or.,7 

7.  __—  Husband  taking  away  wife. 


-Ahettore  in  taking  away  wife,— A  husband  cannot 
be  convicted  of  kidnapping  for  taking  away  his  own 
wife,  nor  can  those  who  aid  him  in  doiug  so.  Quebk 
V,  A8KUB  .  .  W,  B.,1864i  Or.,  12 

CkyjOBeDt,— Taking  by  force  cr 


fraud.— Penal  Code,  e,  361.— The  consent  of  a  kid- 
napped person  is  immaterial,  and  it  is  not  necessary 
for  a  conviction,  under  section  861,  Penal  Code,  that 


KtDKAPFUd  Q.—CojUient'-continued, 

the  taking  or  enticing  should  be  shown  to  have  been 
by  means  of  force  or  fraud.    Qubbn  o.  Bhtngeb 

Ahbbb 8W.  B.,Cr.,6 

QuBBK  V,  Amgad  BuasAH  .  8  W.  B.,  Cr.,  61 
QuBBV  V.  MosHoo  Paul  .  8  W.  B.,  Cr.,  9 
QuBur  V.  KoosDAir  Singh  .  8  W.  B.,  Cr.,  15 
QjnsES  V.  SooKBE .        •        .  7  W.  B.,  Cr.,  86 

0.  '  Abetment  of  kidnapping.— 

Penal  Code,  m.  116  and  363. — Accused  was  convicted 
by  the  Magistrate  of  abetting  the  kidnapping  of  a 
minor.  Accused,  knowing  that  the  minor  had  left 
home  without  the  consent  of  his  parents,  and  at  the 
instigation  of  one  Komaren,  the  actual  kidnapx)er, 
undertook  to  convey  the  minor  to  Kandy  in  Ceylon 
and  was  arrested  on  the  way  thither.  The  Sessions 
Judge  reversed  the  conviction,  on  the  ground  that 
there  was  no  concert  between  the  accused  and  Koma- 
ren previous  to  the  completion  of  the  kidnapping  by 
the  latter.  Held,  by  the  High  Court,  that,  so  long  as 
the  prooess  of  taking  the  minor  out  of  the  keeping 
of  his  lawful  guardian  continued,  the  offence  of  kid- 
napping might  be  abetted,  and  that  in  the  present 
case  the  conviction  should  be  of  an  offence  punishable 
under  sections  868  and  116  of  the  Penal  Code.  Bbg. 
«.  Samia  Kauitdak   •        .  1. 1«.  B^  1  Mad^  178 


10. 


Penal  Code  (Act 


XLVofl860),  M.  109,  363.— Right  to  euetody  of 
children. — A  mother  cannot  have  a  right  to  the  cus- 
tody of  her  legitimate  children  adversely  to  tha 
father.  (>din8^y  the  custody  of  the  mouier  is  the 
custody  of  the  father,  and  any  removal  of  the  children 
from  place  to  place  by  the  mother  ought  to  be  taken 
to  be  consistent  with  the  right  of  the  father  as  guar- 
dian,  and  not  as  a  taking  out  of  his  keeping.  But 
where  a  Hindu  woman  left  her  husband's  house, 
taking  with  her  her  infant  daughter,  and  went  to  the 
house  of  A,,  and  on  the  same  day  the  daughter  was 
married  to  P.,  the  brother  of  A,,  without  the  father's 
consent,  it  was  held  Uiat  A,  was  rightly  convicted 
under  sections  109  and  868  of  the  Penal  Code  of 
abetting  the  offence  of  kidnapping.    Ih  thb  xattbb 

or  THB  FBTITIOir  OF  PHAN  KrISHVA  SUBMA.  EM- 
PBEB8  V.  PbAHEBIBHNA  SuBKA 

[L  H  B.,  8  Calo,  960 :  U  C.  Ii.  B.,  6 

11.  ■  Concealment  of  kidnapped 


person. — Penal  Code,  i.  368.— Concealment  of  kid* 
napper, — Section  868  of  the  Penal  Code  refers  to 
some  other  party  who  assists  in  concealing  any  person 
who  has  been  kidnapped,  and  not  to  the  kidnappers. 
QuBBK  o.  OojEXB  .        •  6  W.  B^  Cr.,  17 


12. 


Penal   Code,  e. 


S0S. — The  mere  fact  of  a  girl  being  received  into  a 
house  and  retuned  there  by  the  owner,  even  after  he 
may  have  become  aware  or  found  reason  to  believe 
that  she  had  been  kidnapped,  does  not  amount  to 
concealment  of  her,  unless  an  intention  of  keeping 
her  out  of  view  be  apparent.    QuBXV  v.  Jhubbuf 

[5N.W.,188 

Oirl  merely  elay' 


ing  temporarily  in  another  house,— The  mere  cur- 
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DIOBST  OF  CA8B8. 


(    2940    ) 


KIDNAFPIKQ.— Ck)noeal]nent  of  kidnap- 
ped per9on-^coiUi»u6d. 

•nnutttnoe  of  a  girl,  who  had  been  kidnapped,  staying 
in  the  house  of  a  penon  for  a  day  or  two,  does  not 
warrant  the  conclusion  that  she  was  wrongfully  con- 
cealed by  that  person,  with  the  object  of  baiBing  any 
search  that  might  be  made  for  her.  Qvsbv  o« 
Chubboa 6  N.  w^  laa 


14. 


Fenal  Code,  »», 


868,  8$6p  368,—IU^al  eoneealmefU.--When  a  girl 
of  11  years  of  age  was  taken  oat  of  the  custody  of 
her  lawful  guardian  by  the  first  prisoner,  and  offered 
for  sale  in  marriage  to  another,  and  the  second  pri- 
soner illegally  concealed  her,  the  conviction  of  the 
former  was  upheld  under  section  863  of  the  Penal 
Code  only,  and  of  the  latter  under  section  868  only, 
while  the  separate  conviction  of  both  under  section 
366  was  quashed.    QuBur  v.  Ibsbb  Pakdbt 

[7  W,  B..  Or.,  66 
IS.  ■  Mniraint  or  eom>- 

JImememi  in  aitempi  to  hidmap, — ^Where  an  act  of  re* 
straint  or  confinement  in  an  attempt  to  kidnap  has 
been  exercised  in  furtherance  of  the  attempt,  and 
goes  to  form  part  of  that  offence,  and  is  not  done 
with  an  intention  or  object  which  can  be  separated 
from  the  general  intention  to  kidnap,  it  will  consti- 
tute an  intiegTal  part  of  that  offence,  and  should  not 
form  the  subject  of  a  separate  conviction  and  sen- 
tence.   QuBBV  o.  MxnraBOO  .        .  6  N.  W.,  298 


la 


JPenal    Cods,   9. 


868. — Conflf^emeni  qf  kidnapped  girU — If,  knowing  a 
girl  has  been  kidnapped,  a  person  wrongfully  confines 
lier  and  subsequently  detains  her  as  a  slave,  he  is 
guilty  of  two  separate  offences  punishable  under  the 
Penal  Code.    QvBBV  v.  Sulvitdbb  Bbukut 

[8N.W^I46 


KIDlTAFFIHO-^eoa/iaMd. 

17. Proof  of  ofren0e.—.9o«^eiN-0  of 

kidnapped  girL — The  evidence  of  a  kidnapped  sirl, 
if  thoroughly  credible,  is  legally  sufficient  for  a  con- 
viction for  kidnapping.    Qubbv  v.  Dooboa  Dass 

[7W.B.,Cr^l04 

KBAZUSCSL 

6ee  CsmnrAL  PBooBBirBB  Codb,  1882,  a. 
46  (1872,  8.  90). 

[LI..B.,4Calapa03 

KIN8HIF*  PROXIMITY  OF— 

See  Cbbtifioatb  ov  AbummnknoK — 

I88UB  Of  abp  Right  to  Cbbtificatb. 

[L  Lw  &,  4  Calo,  411 

KIBTBAKDL 

See  CA8B8  UKDBB  CiTIL  PBOOBDUaa  GODB» 

1882,  88.  257, 258  (1859,  8. 206). 


Snit  on— 


See  COHTBAOT  Act,  8. 25. 

[I.L.&,4CalB.,500 

XNOWUBSDOIL 

See  CA8B8  WDBB  AOQVXBSOBirCB. 

See  PBBSCBiPnoir  —  EA8BiairT8~L.ioHT 

AJTD  An  .  .    6  B.  I«.  R^  86 

[18B.L.R.,406 

— — —  of  oommiBsion  of  offenoo. 

See  CoMPLAiVT— iKBCiTVTioir    OB    Com* 

HAUrr  AMD  BBGB8BABT  FRBLTXIHAmiBS. 

[5  &!!.&•  874 
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